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CURRENT TOPICS. 


YOME of our western and southern contemporaries 
S are reviling one another about the prevalence 
of lynch law, Sabbath-breaking and the like. The 
Southern Law Times says: ‘*‘When the Weekly Law 
Bulletin says that ‘ the most that can be said of the 
Sunday laws is that they are ‘more honored in the 
breach than in the observance,’ it simply arrays it- 
self on the side of law-breaking, of which there is 
a frightful prevalence already. Whatever may be 
said of the propriety of any law, it is the province 
of the press — and especially of a legal journal — to 
urge a strict obedience to it, if it contains nothing 
immoral or dangerous in itself. And we regret to 
see our contemporary lending its influence to weaken 
the law-abiding sentiment directly or indirectly.” 
To which the Cincinnati Weekly Law Bulletin 
answers: “We stated what we believed tobe a fact. 
The inference is incorrect. We are far from array- 
ing ourselves on the side of law-breaking. We ad- 
mit there is a ‘frightful prevalence of crime,’ es- 
pecially in the South. Newspaper editors every now 
and then kill each other fighting duels down there, 
and not long ago a lawyer hung a man before the 
court-house door in a southern town. 
Wall, 106 U. 8. 265. If the Times would confine 
its missionary work within its own jurisdiction; if 
it would not bewail the fate of the Sunday laws 
abroad, but would lend its influence toward vindi- 
cating law at home, there might be some hope for it.” 
We should not have inferred from the Bulletin’s re- 
marks that it was in favor of Sabbath-breaking, but 
that it was merely stating an unquestionable fact, 
namely, that the Sunday laws are in many commun- 
ities a dead letter. Even in this city, two hundred 
years old, a thousand grog-shops are running full 
blast every Sunday, in defiance of the laws, and the 
mayor when asked to enforce the laws, says it is 
none of his business. The probability is that he is 
“running” too. Only a few Sundays ago the clergy- 
man of a leading church was compelled to stop in 
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the midst of a prayer by the yelling of a news boy. 
All this is disgraceful to our civilization. But if 
the Southern Law Times wants to retort on the Ohio 
men it can reply the Cincinnati riots. The truth is, 
we are all sinners and law breakers, 


Some time ago we alluded to ahard case, where a 
man convicted of manslaughter appealed, and ob- 
tained a new trial, and then was convicted of mur- 
der und sentenced to be hanged. It is now stated 
in the newspapers that he has appealed to the Fed- 
eral Supreme Court, This is a good way to get his 
case ‘“‘ hung up,” if he himself is not. It seems that 
there is an element of mitigation in his case. The 
killing grew out of a dispute over the spelling of 
the word “pedler.” Inasmuch as the standard 
lexicographers spell it in several different ways, one 
might reasonably be excused for falling into a 
homicidal passion on the subject. We ourselves. 
have more than once refrained from immolating a 
proof-reader for a like cause, only by a powerful 
exercise of the will, especially when he has calmly 
corrected a word purposely misspelled. 


So long as new trials are to be obtained, the in- 
genuity of counsel will be taxed to invent grounds 
of exception. Intemperate speech of counsel is 
becoming a favorite one out west. The most novel 
case of this kind that has come to our notice is 
Dowdell v. Wilcox, 64 Iowa, 721. The court there 
said: ‘Accompanying the motion for a new trial, 
the defendant filed an affidavit of one of his counsel, 
setting forth what is claimed to be improper con- 
duct of plaintiff and her counsel during the argu- 
ment of the case to the jury. It isin effect claimed 
that counsel made unwarranted statements to the 
jury in his closing argument; that he misstated the 
law, and appealed to the prejudice of the jury in the 
plaintiff’s behalf, because she is a widow, and de- 
nounced the judgment creditors as leeches and op- 
pressors of poor women and widows; and that 
plaintiff sat near, facing the jury, and when counsel 
made sympathetic appeals to the jury because her 
husband had been a soldier and she was now a 
widow, she would weep, or pretend to weep, etc. 
We do not think the judgment should be reyersed 











2 THE ALBANY LAW JOURNAL. 





for this alleged misconduct of counsel and plaintiff. 
Indeed, we are not prepared to say that there was a 
departure from what ought to be regarded as fair 
and legitimate in the trial of a cause to a jury. 
Great latitude is allowed in appealing to the sym- 
pathy of the jury in the arguments of the counsel. 
That, and the widow in tears, are a kind of stage 
performance which courts cannot very well, and 
perhaps ought not to attempt to control.” Of course 
where there are so many flowers of rhetoric there 
must be a few weeds. We are sorry that the court 
made obiter of the above excellent remarks, by con- 
cluding : ‘‘ Besides, the record does not show” any 
exception at the time. 


The Central Law Journal publishes what it mod- 
estly calls a ‘‘tolerably fair portrait” of David 
Dudley Field, representing him as about forty-five 
years of age. The Journal says: ‘‘ When crossed 
by an unreasonable adversary he is a very war-horse 
in debate. The stupid, malicious, and even un- 
candid opposition to the codification of the law 
which he encounters in the New York Bar Associa- 
tion, and elsewhere, arouses in him a power of de- 
bate which reminds one of Tennyson’s idealized 
King Arthur: 

‘In this heathen war the fire of God 

Fills him; I never knew his like; there lives 

No greater leader.’ ” 
Mr. Field has met asses in debate, but he would 
not know what to make of a ‘‘war-horse in de- 
bate.” 

Speaking of the recent debate on the Code in 
the New York City Bar Association, a member of the 
association writes us that he went tothe meeting for 
the purpose of hearing Mr. Field's views, and he con- 
tinues: ‘‘ The ‘debate ’ was an unseemly exhibition 
of personal acrimony against the Code and its aged 
author, and the loud applause which followed a 
bitter, personal assault upon the latter —to which 
he was not allowed to reply — speaks ill for the 
chivalry and sense of fairness of a large number of 
the association. It showed little of the gratitude 
which lawyers should feel toward the foremost law 
reformer of the age. The question arises as to 
whether the Bar Association has not survived what 
influence for good it ever possessed. It seems un- 
willing or fearful to make its voice heard in regard 
to nominating for the judiciary, and unwilling to 
discuss the matter of reform of the law. Save its 
library — used by comparatively few —and the 
note ‘refreshments,’ now invariably appearing in 
the corner of its notices for meetings, what in- 
ducements does it offer non-members to join it, and 
old members to remain in it?*’ We are glad to 
learn that there is any thing ‘‘refreshing ” about 
these meetings. ‘‘ Funeral baked meats” would 
be most appropriate. 


Before any more Americans go to England they 
should be advised that the railroads there are under 





no legal obligation to carry passengers, except upon 


certain ‘‘ parliamentary trains.” So the court has 
lately held. The act of 1844 is permissive only, and 
it also permits the public to use every railway as a 
highway, and run their own trains thereon, on pay- 
ment of tolls to the company. The Solicitors’ 
Journal says: “It is abundantly clearthat * * * 
railway legislation, which took its rise at a time 
when the future of railway traffic was but faintly 
discerned, is so far as the protection of the public is 
concerned, defective and needs amendment.” (By 
the way, some Englishman will by-and-bye declare 
this misuse of the word “ traffic” to be an “ Ameri- 


, 


canism.”’) 
— —- > -- —- - 
NOTES OF CASES. 

|* Weller v. MeCormick, New Jersey Supreme 

Court, Nov. 27, 1885, 1 Atl. Rep. 516, it was 
held that in the absence of statute or ordinance the 
owner of a city lot is not charged with the duty of 
trimming shade trees planted by the city on the 
street in front of it, nor liable for an injury to a 
traveller by the fall of a rotten limb. The court 
said: ‘* At common law the duty of keeping high- 
ways safe for travel pertained ordinarily to the 
parish at large. Rex v. Sheffield, 2 T. R. 106. But 
since the traveller might, when the highway be- 
came unsafe, pass over the adjoining private prop- 
erty, the tenant of that property, if he chose to in- 
close it so as to exclude the traveller, became bound 
to keep the road in front of his premises repaired. 
Duncoml’s case, Cro. Car. 366; Dovaston v. Payne, 
2 Smith Lead. Cas. 142, note. If this doctrine has 
been adopted in our jurisprudence and is applicable 
in cities, it would seem to go far toward establish- 
ing the defendant's liability. For the case shows 
that the adjoining premises were used by him as ¢ 
hotel, a use inconsistent with a right of a free 
passage round a dangerous portion of the street. 
But I think the doctrine in question forms no part 
of our legal system. From very early times our 
State policy has encouraged the building of fences, 
and the people have been accustomed to inclose 
their land along public roads. Yet the burden of 
maintaining highways has always been borne by the 
public with means raised under the taxing power, 
and no instance, I think, can be found in which 
either a private or a public prosecution has been 
sustained against an occupant of the adjoining in- 
closure for a mere omission to repair the road, It 
is now a well-settled principle that the expense of 
keeping and inproving highways cannot be charged 
upon the owners of abutting lands whether inclosed 
or not, merely because of their frontage, and this 
negatives the idea that the old English rule is in 
force among us. A distinction however has been 
drawn between the road in general and the sidewalk. 
Probably in consideration of the peculiar privilege 
usually accorded to the owner of land to use the 
adjacent sidewalk for stoops, areas, shutes, and 
other domestic and trade conveniences he has been 
held chargeable with the whole expense of main- 
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taining this portion of the road. Parson v. Sweet, 
13. N. J. L. 196; Agens v. Newark, 87 id. 415; 
Kirkpatrick v. Commissioners, 42 id. 510; Robins v. 
Commissioners, 44 id. 116. Still, even this liability 
has not been extended beyond the limits fixed by 
express legislation. No case has imtimated that if 
the owner or occupant of the abutting premises had 
not in any way interfered with the side of the road, 
and had had no duty enjoined upon him in regard 
to it by statute or lawful municipal regulation, he 
was under an obligation to render it fit or safe for 
passage. Since the private duty is enforced mainly 
for public benefit, and seems to form an exception 
to the rule that public advantage should be secured 
at public cost, it ought not to be enlarged beyond 
the bounds already indicated.” 


In Killmer v. N. Y. Cent., ete., R. Co., New York 
Court of Appeals, Nov. 24, 1885, it was held that 
where a shipper of goods by railroad has for years 
paid excessive rates of freight without objection, he 
cannot recover the excess. The court said: 
‘*The evidence is uncontroverted that from 1866 to 
August, 1879, a period of 13 years, there were al- 
most daily shipments by Slawson Bros. over the 
defendant’s road; and not only was there no nego- 
tiation between the parties as to the rate of freight 
to be charged, but there was never any complaint or 
remonstrance on the part of Slawson Bros. that the 
charge made was excessive. The firm shipped the 
milk, paid the tariff rate for the transportation, 
asking no questions, and apparently making no 
inquiry. The complaint bases the right to recover 
on the ground of extortion. The extortion, if any, 
consists simply in the fact that the defendant fixed 
an excessive rate, which Slawson Bros. paid with- 
out objection. If Slawson Bros. are entitled to re- 
cover under the circumstances, then every person 
who at any time within six years before the com- 
mencement of an action has paid to a carrier by 
rail, vessel or other conveyance, an unreasonable 
charge for the carriage of goods, whether in one or 
a thousand instances, and whether the carrier is an 
individual or a corporation, can maintain an action 
to recover back the excess paid beyond a reasonable 
charge, although he paid without demur, and by not 
objecting, apparently assented at the time to the 
propriety of the charge. The counsel for the 
plaintiff, in his able argument, cited cases from the 
English courts, arising under what is known as the 
equality clause in the-+ English railroad charters 
and statutes, which in substance prohibits prefer- 
ential rates between shippers, and requires equality 
of charge under similar circumstances. The cases 
referred to were, in general, actions brought by the 
shipper, against whom a discrimination had beem 
made in violation of the act, to recover back money 
exacted from himasa condition of carrying or de- 
livering his goods in excess of the sum charged to 
other shippers for a similar service, and the actions 
were maintained, except where the inequality of 
the charge was known to the shipper or his agent, 


and was paid without objection, in which case it was 
held that the plaintiff could not recover. Hvershed 
v. London & N. W. Ry. Co., 3 Q. B. Div. 144; S. 
U., 3 App. Cas. 1029; Great Western R. Co. v. Sut- 
ton, 3 Hurl. & C. 800; 8. C., L. R., 4 H. L. 226; 
Lancashire Ry. Co. v. Gidlow, L. R., 2 H. L. 517; 
Parker v. Great Western Ry. ©o., 7 Man. & G. 258. 
In those cases there was a violation of a specific 
statutory duty on the part of the railroad corpora- 
tion, and in all of them the payment was made 
either under protest, or in ignorance of a fact which 
could only be known in general by the corporation, 
and which was concealed by the shipper. * * * 
But the common-law duty does not preclude special 
contracts between railroad corporation and shippers, 
regulating the freight charge; and where, as in 
this case, freight has been carried for a long course 
of years, at the schedule price, the shipper making 
no objection and no inquiry as to the reasonableness 
of the charge, and when it was his interest to ob- 
ject if the charge was unreasonable, he must, we 
think, be deemed to have assented to the charge as 
reasonable, and to have voluntarily waived any ob- 
jection thereto. Atleast, the receipt by the com- 
pany of the freight at the tariff rate, under such 
circumstances, has no element of extortion.” See 
Petersv. Railroad Co., 42 Ohio St. 275; §. C., 51 
Am. Rep. 814, and note, 820; S. C., 31 A. L. J. 492; 
Waterman v. Chic., ete., Ry. Co., 61 Wis. 464; 8.C., 
50 Am. Rep. 145; West Va. Transp. Co. v. Sweetzer, 
25 W. Va. 434. 


In Sparrow v. Kohn, Pennsylvania Supreme Court, 
Oct. 12, 1885, the plaintiffs, doing business under 
the name of a deceased partner, rented part of their 
store in New York to defendant. Held, not void 
under the New York statute prohibiting the trans-~ 
action of business in the name of a person not inter- 
ested in the firm. The court said: ‘* Was this trans- 
acting business within the meaning of the New York 
statute? The learned judge of the court below held 
that it was not, and we see no reason to question 
the soundness of his ruling. In construing a New 
York statute we naturally turn to the decisions of 
the courts of that State for light. We do not find 
a ruling upon the very point. The nearest approach 
to it is the case of Wood v. Erie R. Co., 72 N. Y. 
196; 8. C., 28 Am. Rep. 125. It was there said by 
the Court of Appeals in considering this statute: 
‘The act is highly penal, and will not be extended 
by implication or construction to cases within the 
mischief, if they are not at the same time within 
the terms of the act fairly interpreted. We must 
also consider the purpose of an act of this character 
in construing the same, and the mischief it was de- 
signed to suppress. It is quite obvious that the ob- 
ject in view was to prevent an individual engaged 
in business from continuing to use the name of a 
member of the firm with whom such person had 
been associated, after such member had retired from 
the concern, or of using the name of a person not 
interested in such firm, and thus to induce credit 





to be given by those trading with such persons, and 
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to impose on the public. Such being the manifest 
object of the law it evidently related mainly to 
dealings between the individual who used the name 
of the old firm, or of one not interested, and the 
person who transacted business arising out of said 
dealings with him. These would be mainly between 
the vendor and the vendee, or the employer and the 
employee, or the person who performed labor or 
rendered services, and the one for whom it was 
rendered. Business transactions between parties 
occupying such a relationship would clearly come 
within the operation of the statute referred to, and 
were intended to be enbraced within its provisions. 
It was against fraud and imposition which might be 
practiced upon innocent parties who dealt with the 
person who transacted business in the name of a 
party whose interest had ceased, or who never had 
any interest in the same, that the statute was di- 
rected. These were the evils intended to be reme- 
died, and clearly within the terms of the statute. 
Beyond this the statute cannot be extended by im- 
plication, or even by a liberal construction.’ The 
case in which the foregoing language was used by 
Judge Miller was in tort, and therefore essentially 
different in its facts from the one in hand, It is 
valuable however as being a well considered con- 
struction of the statute. Weare of opinion that in 
leasing this property the plaintiffs were not transact- 
ing business within the meaning of the New York 
statute. They were not real estate agents or brokers 
in any sense. They were in the millinery and straw- 
goods business. The leasing of a part of their prem 
ises was not even an ordinary incident of their bus- 
iness; it was done because it happened to be va- 
sant. The act was never intended to cover such a 
case as this, and as it is highly penal, we will not 
extend it beyond its plain object and meaning.” 
- 
EXTRA-TERRITORIAL EFFECT OF TRANSFERS 
OF PERSONAL PROPERTY. 
Il. 

The assignment was not recorded before the attach- 
ment, and the Pennsylvania statute expressly de- 
clared that a foreign assignment should not be valid 
as against a creditor, who should obtaina lien on prop- 
erty in that State without notice of the assignment be- 
fore the assignment should be recovered. Creditors 
could unquestionably attach a debt in the hands of a 
debtor in that State, even though the debt had no 
actual or legal situs there. This is the invariable rule. 
It becomes necessary to determine whether this rule 
can be invoked when there arises a conflict between 
the attaching creditor and a claim to the debt spring- 
ing from the act of the ereditor in some foreign juris- 
diction. Inall other cases it is of universal applica- 
tion. That it can be invoked in such case is clear. 
The debt can always be attached in the domicile of 
the debt, for every State has the undoubted right to 
declare that the payment of money due from one of 
her own citizens shall be made to one to whom each 
debtor is indebted. This result is accomplished by 
means of anattachment. It is therefore within the 
power of the State to control such debt by permitting 
it to be attached. 

The Pennsylvania court started out therefore with 
the settled principle that the creditor could attach the 





debt in the hands of the debtor in that State; andthe 
only question that was to be determined under the 
facts was whether the title of an assignee under a for- 
eign assignment, prior in point of time to the attach- 
ment, should prevail over the attachment. The court 
very properly decided that the statute referred to in- 
dicated anintent on the part of the Legislature to 
give priority, as against an unrecorded foreign assign- 
ment, to an attachment upon avy property of the as- 
signor that could be attached in that State, whether it 
had any actual or legal situs there or not. The writer 
is not giving the reasoning of the court in that case, 
but is merely stating the true ground upon which the 
decision ought to rest. The case cannot be consid- 
ered an authority against the doctrine that an assign- 
ment of a debt is paramount to a subsequent attach- 
ment of it in the jurisdiction of the person who owes 
the debt, because the assignment was not recovered in 
Pennsylvania before the attachment, and the Legisla- 
ture had expressly ordained that an unrecorded for- 
eign assignment should not take precedence over an 
attachment of any property that could be effectually at- 
tached in that State. 

But the case of Puine v. Lester, 44 Conn. 196, is cer- 
tainly opposed to this rule, which, we have seen, is 
sustained by the weight of authority. In that case 
the court held not only that a subsequent attachment 
by a domestic creditor of a debt in the State in which 
the person owing the debt resided would prevail over 
a prior assignment of it in the jurisdition in which the 
person to whom the debt was owing resided, but that 
a non-resident attaching creditor was entitled to such 
priority. Of course the assignment was not valid by 
the laws of the State where the debt was attached, 
although it was valid in the State where it was exe- 
cuted. 

A Pennsylvania corporation made in that State an 

assigument for the benefit of creditors, which wag valid 
there, but invalid in Connecticut. A citizen of Con- 
necticut at the time of the assignment was indebted 
to the corporation, and after the assignment a creditor 
of the corporation who resided in Rhode Island at- 
tached the debt in Connecticut, and the Supreme 
Court of that State decided that his lien was superior 
to the title ofthe assignee. But where the rights of 
foreign attaching creditors are concerned it is of no 
importance whether the voluntary assignment would 
have been void or valid in the State in which such 
creditors seize the assignor’s personal property, had it 
been executed therein. In either case the assignment 
stands first. If therefore subsequently to the assign- 
ment acreditor from some State other than that ip 
which the property is located attaches the property, 
the assignment will have preference even though it 
would have been void under the laws of the State in 
which the property is attached had it been then 
executed, provided of course it is valid by the laws of 
the State where it is made. Thursion v. Rosenfield, 
42 Mo. 474; Bentley v. Whittemore, 19 N. J. Eq. 462; 
Whipple v. Thayer, 16 Pick. 25; Atwood y. Protection 
Ins. Co., 14 Conn. 555; Sanderson v. Bradford, 10 N. 
H. 260; Lally. Boardman, 14 id. 38; Burlock v. Tay- 
lor, 16 Pick. 335; Chafee v. National Bank, 36 Am. 
Rep. 345; Receiver of State Bank v. First Nat. Bank, 
3B4N. J. Eq. 450. 

In Bentley v. Whittemore the assignment was made 
in New York by a citizen of that State. A portion of 
his property was in New Jersey. A creditor who was 
not a resident of New Jersey sought to assail the as- 
sigument on the ground that it was repugnant to the 
laws of that State. The court said: ‘*‘ Upon what 
principle can a citizen of another State ask us to re- 
fuse to recognize the validity of an assignment made 
in the State of New York and in conformity to her 
laws? Upon what pleas consistent with comity under 
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such circumstances are the authorities of this govern- 
ment to repudiate a transaction valid by the laws of a 
sister State? If the question touched one of our own 
citizens we could vindicate our rejection of such trans- 
action on the ground of our statute passed legitimately 
for the regulation of the affairs of such citizens. But 
if such a rejection relates to the citizens of another 
State, how is such aline of conduct to be justified? 
We might indeed urge as a sort of excuse that the laws 
of New York regulating assignments were not similar 
to the laws of this State, and that we preferred the 
regulations of our law. * * But I cannot think 
we have a right to endeavor to arbitrate in sucha con- 
cern. * * * The true rule of law and public policy 
is this: That a voluntary assignment made abroad, 
inconsistent in substantial respects with our statutes, 
should not be put in execution here to the detriment of 
our own citizens, but that for all other purposes, if valid 
by the /ex loci, it should be carried fully into effect.” 

The case of Warner v. Jaffray, 96 N. Y. 248, is not in 
conflict with these adjudications. The assignment 
was made in New York, and a creditor who was a citi- 
zen of that State attached property of the assignor in 
Pennsylvania after the execution of the assignment, 
but before it had be recorded in Pennsylvania. Had 
the assignment been merely repugnant to the laws or 
policy of that State the court would have been com- 
pelled under the rule already referred to to give the 
assignee priority over the attaching creditor; but the 
case was not merely the case of an assignment which 
would have been void if executed in the State where 
the property was attached. The Pennsylvania statute 
expressly provided that a foreign assignment not re- 
corded in that State should be void as against a subse- 
quent attaching creditor without notice of the assign- 
ment, and no distinction was made between the case 
of a foreign and a domestic creditor. The ruling of 
the court was therefore not to be governed by the doc- 
trine laid down in the cases last above cited, because 
the Legislature had ordained a different rule which to 
that extent abrogated the existing common-law rule. 
The case of Green v. Van Buslirk, 7 Wall. 139, was de- 
cided on the same ground. A., acitizenof New York, 
was indebted to B., a resident of the same State, and 
mortgaged to him certain personal property in the 
State of Illinois. C., to whom A. was also indebted, 
and who was also a resident of New York, attached 
the personal property in Illinois after the execution of 
the mortgage, but before the mortgage had been re- 
corded, and before the property had been delivered to 
B., the mortgagee. By the laws of New York the 
mortgage was valid, but under the Illinois statute both 
recording and delivery of the property were indispen- 
sable to the validity of the mortgage. B., the mortga- 
gee, sued C., the attaching creditor, inthe New York 
court for conversion. On appeal, the United States 
Supreme Court, reversing the judgment of the New 
York Court of Appeals, held that the mortgage was 
void as against an attaching creditor in Illinois, be- 
cause the statute so expressly declared. 

While it is firmly established that a creditor resid- 
ing in the same State as his debtor may go into a for- 
eign jurisdiction and there seize the personal property 
of such debtor, and thereby seeure a lien which will 
have precedence over the title of the receiver or as- 
signee appointed in proceedings in invitum, it is by no 
means certain that such creditor will ultimately gain 
any advantage over other creditors who are citizens of 
the sameState. Although the rule cannot be regarded 
as definitely settled, yet the leaning of the courts is 
toward the equitable doctrine that such creditor will, 
when he returns to the domicile of the debtor, be held 
there by the assignee or receiveras trustee, to the ex- 
tent that he has collected his claim out of property in 





a foreign jurisdiction. Hibernia Bank v. Lacombe, 
21 Hun, 166; 8S. C., on appeal, 84 N. Y. 372; Story 
Confl. Laws, § 409; Hunter v. Potts, 4 T. R. 182; Sill 
v. Worswick, 1H. Bl. 665. 

In Hibernia Bank v. Mechanics’ Bank the court at 
General Term said: “In England,a British creditor 
who thus seeks to defeat the law of equality is treated 
as a trustee, and in an action by the assignee may be 
compelled to refund what he secured by attachment 
in foreign parts; orhe may be restrained by injunc- 
tion from proceeding against the estate of the insolv- 
ent in the foreign jurisdiction.’”? And in the Court of 
Appeals the court in the same case referred to this 
doctrine without either approval or disapproval: “If 
the plaintiff has by its proceedings obtained an advan- 
tage against the law and adjudications of Louisiana, it 
is a resident of that State, and as such, the appellant’s 
counsel contends, may there be overhauled and made 
to account for what it has gained here. Tothat rem- 
edy, if it exist, the defendant may properly be remit- 
ted.”” Story says that a British creditor will not be 
permitted to hold the property acquired under an at- 
tachment in a foreign country after the institution of 
bankruptcy proceedings. Conf. Laws, § 409. Whether 
the English doctrine will be adopted in this country it 
is impossible to say, but a decided preponderance of 
authority there on the subject is certainly in favor of 
that doctrine. 

The case of Vermont & C. R. Co. v. Vermont C. R. 
Co., 46 Vt. 792, isin harmony with it. It was there de- 
cided that the courts of Vermont will restrain parties 
witain their jurisdiction from prosecuting suits in 
foreign courts to reach property in a foreign jurisdic- 
tion owned by a corporation over which the courts of 
Vermont have appointed a receiver.. The principle 
which underlies this decision is that a creditor who 
resides in the same State as the debtor shall not se- 
cure any advantage over the creditors of the same 
State by a seizure of the debtor’s property in a foreign 
jurisdiction. If the courts of the State where he is 
domiciled will not suffer him to gain such advantage 
by a seizure, but will restrain and prevent such seiz- 
ure, will they not also compel him to disgorge what- 
ever he recovers in a foreign jurisdiction, and in this 
manner prevent his obtaining such an advantage? On 
principle, there can be only one answer to the inquiry, 
and that is in the affirmative. 

But the case of Warner v. Jaffray, 96 N. Y. 248, 
seems to be opposed to this principle. In this case the 
assignee, under an assignment made in the State of 
New York, sought to enjoin the defendants from pro- 
ceeding to enforce an attachment which they had lev- 
ied on property of the assignor, in the State of Penn- 
sylvania, and which was paramount to the title of the 
assignee to such property in that State. The defend- 
ants, who were plaintiffs in the attachment suit, re- 
sided in the State of New York, where the assignor 
also resided. The question was thus squarely pre- 
sented whether the New York creditors should be al- 
lowed to secure any advantage over other New York 
creditors who were represented by the assignee by pro- 
ceeding in a foreign jurisdiction against the property 
of the debtor there found. 

The New York Court of Appeals held that they 
should, the court saying: “There is no law which for- 
bids these defendants going into the State of Pennsyl- 
vania to collect their claims there of their debtor. In 
going there they did no wrong to any one, and did not 
violate the legal or equitable rights of any one. The 
laws of this State did not follow them into that State, 
and they had the same right to enforce payment of 
their claims out of the property of the assignor found 
there, and as to them belonging to him, as any resident 
creditor had. A foreign creditor has the same rights 
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here against the property of his non-resident debtor 
as a resident creditor has, and so we held jn Hibernia 
Bank v. Lacombe, supra. 

“In that case Danforth, J., said: ‘Once properly in 
court, and accepted as a suitor, neither the law uor 
the court administering the law, will admit any dis- 
tinction between the citizen of its own State and that 
of another. Before the law and its tribunals there can 
be no preference of one over the other.’ * * * The 
defendants cannot be treated as tortfeasors here for 
acts perfectly lawful where they were committed. If 
a judgment in Pennsylvania would have protected 
them, then the attaehments will protect them, and 
there are no principles of law or equity with authorize 
any court in this State to restrain them from proceed- 
ing in an orderly and lawful way to reap the fruits of 
their vigilance.”’ 

A recent case in the New York Court of Appeals 
has settled certain doctrines in that State. It is the 
case of the Matter of Waite, decided October 6, 1885, 
2 East. Rep. 47. The question presented was as to the 
right of an assignee in bankruptcy appointed in Eng- 
land, under the bankrupt laws of that country, to 
sue in the State of New York. The facts under which 
the question arose were as follows: H. &'S. made a 
general assignment to W., of the firm of P.& W. The 
firm of P. & W. were preferred. Subsequently P. & 
W. were adjudged bankrupts under the English bank- 
rupt law, and one Schofield appointed assignee, P. 
being a resident of London, and W. having submitted 
himself to thé jurisdiction of the English bankrupt 
court. W., as assignee of H. & S., retained in his own 
hands as member of the firm of P. & W., the sum of 
$14,333.70 out of the moneys in his hands as assignee of 
the firm of H. & 8S. Schofield, on the accounting 
of W., as such assignee, appeared and claimed that 
W., as such assignee, must pay the amount to him. 
Schofield, as assignee in bankruptcy of the firm of P. & 
W., on the ground that the foreign bankruptcy pro- 
ceedings had transferred the title of the firm of P. & 
W. to that money to Schofield, their assignee. The is- 
sue of law was thus squarely presented as to the effect 
in the State of New York of the English bankrupt 
laws, and proceedings instituted under them. It was 
conceded that the rights of creditors in New York, 
either domestic or foreign, were in no manner in- 
volved. The court sustained the title of the assignee 
to the money, and held that he might recover it of W. 
The court said: ‘‘ We have not a case here where there 
is a conflict between the foreign trustee and domestic 
creditors. So far as appears, no injustice whatever 
will be done to any of our own citizens, or to any one 
else, by allowing the transfer to have full effect here. 
Indeed, justice seems to require that this money 
should be paid to the foreign trustee for distribution 
among the foreign creditors of the bankrupts. The 
effect to be given in any country to statutory in invi- 
tum transfers of property through bankruptcy pro- 
ceedings in a foreign country has been a subject of 
much discussion among publicists and judges, and 
unanimity of opinion has not been, and probably never 
will be, reached. 

‘“* We shall not enter much into the discussion of the 
subject, and thus travel over ground so much marked 
by the footsteps of learned jurists. Our main endeavor 
will be to ascertain what, by the decisions of the 
courts of this State, has becomethe law here. * * * 
From all these cases the following rules are to be 
deemed thoroughly recognized and established in this 
State: (1) The statutes of foreign States can in no case 
have any force or effect in this State ex proprio vigore, 
and hence the statutory title of foreign assignees in 
bankruptcy can have no recognition here solely by virtue 
of the foreign statute; (2) but the comity of nations, 
which Judge Denio, in Peterson v. Chemical Bank, 


said is a part of the common law, allows a certain ef- 
fect here to titles derived under the powers created by 
the laws of other countries, and from such comity the 
titles of foreign statutory assignees are recognized and 
enforced here when they can be, without injustice to 
our own citizens and without prejudice to the rights of 
creditors pursuing their remedies here under our stat- 
utes; provided also that such titles are not in conflict 
with the laws or the public policy of our State; (3) 
such foreign assignees can appear, and subject to the 
condition above mentioned, maintain suits in our 
courts against debtors of the bankrupt whom they rep- 
resent, and against others who have interfered with 
or withheld the property of the bankrupt.” 

A brief statement of the English law on the subject 
of involuntary transfers of property will not be out of 
place. It is diametrically opposed to the law in this 
country. The following rules are well established in 
Great Britain: (1) That an involuntary transfer under 
her bankrupt laws is operative in every jurisdiction, 
not only as against foreign, but also as against Gomes- 
tic creditors of the bankrupt. Story Confi. Laws, § 
409. While this rule can have no force so far as for- 
eign créditors are concerned in all countries where the 
English rule does not prevail; yet subjects of Great 
Britain are uniformly held to be bound by it, and 
have been compelled to account in the English courts 
for property received in foreign countries in opposi- 
tion to it, and there are several cases where the cred- 
itor was restrained from attaching the bankrupt’s 
property in a foreign jurisdiction. ln Hunter v. Potts, 
4 T. R. 182, and Sill v. Worswick, 1 H. Bl. 665, the 
British creditor who had attached the bankrupt’s 
property in aforeign country was compelled to ac- 
count to the assignee. To same effect, Philips v. Hun- 
ter, 2 H. Bl. 402. 

(2) On the other hand, an assignment in bankruptcy 
under foreign laws will be held to pass the title to the 
bankrupt’s property in England, even as against a sub- 
sequent seizure of the property by an English creditor. 
Story Confl. Laws, § 409; Jollet v. Deponthieu, 1 H. 
Bl. 182, note; Solomons v. Foss, id. 131, note. The 
same doctrine has been established in Scotland (Stein's 
case, 1 Rose Cas. Bankr. 462; Selkrig v. Davies, 2 Dow. 
230; and in Ireland, Neal v. Cottingham, 1 H. BI. 
132, note). But it has received this qualification in 
the English courts, that the title of the foreign as- 
signee will be held to be paramount in only those cases 
in which it appears that in the domicile of the debtor 
there is a bankrupt law in form or in substance. 
Story, § 415. 





Guy C. H. Cor.tss. 
a 
NEGOTIABLE INSTRUMENT—FOREIGN BILL OF 
EXCHANGE—MATURITY OF ACCEPTANCE 
—DAYS OF GRACE. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 16, 1885. 
BELL v. First Nat. BANK OF CHICAGO.* 

A bill of exchange, dated March 4th, payable in London, 60 
days after sight, drawn in Illinois on a person in Liver- 
pool, and accepted by him ‘‘ due twenty-first May,” with- 
out any date of acceptance, was protested for non-pay- 
ment on the 2lst of May. In asuit against the drawer on 
the bill, it was not shown what was the date of accept- 
ance. Held, that the bill was prematurely protested, it 
not appearing that days of grace were allowed. 

|* error to the Circuit Court of the United States 
for the Northern District of Illinois. The opinion 

states the case. 


*S. C., 6 Sup. Ct. Rep. 105. 
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O. H. Horton, for plaintiffs in error. 
H. A. Gardner, for defendant in error. 


BLATCHFORD, J. This suit was brought in the Cir- 
cuit Court of the United States for the Northern Dis- 
trict of Illinois, by the First National Bank of Chi- 
cago as indorsee, against the plaintiffs in error, copart- 
nersunder the name of Humphrey Bell & Co., as the 
drawers of three bills of exchange. One was in this 
form: 

“Exchange for £850.0.0. 
“CANTON, ILL., March 4, 1878. 

“Sixty days after sight of this first of exchange 
(second and third unpaid) pay tothe order of our- 
selves, in London, eight hundred and fifty pounds 
sterling, value received, and charge to account of 

‘“*HuMPHREY BELL & Co. 

“ To Mr. W. D. Turner, Jr., Liverpool.”’ 

Across the face of the bill, as sued on, these words 
were written: 

“Accepted. Payable at Messrs. Barclay & Co., 
bankers, London. Due twenty-first May. 

‘““W. D. TURNRR, JR.”’ 

The foregoing description applies to each of the 
other two bills, and the writing across its face, except 
that each was for £800, and one was dated March 11, 
1878,and had in the writing acrossits face ‘‘Due thirty- 
first May,’’ instead of ‘‘ Due twenty-first May.” The 
declaration was in assumpsit. Each of the defend- 
ants separately pleaded non-assumpsit, and there were 
various special pteas, on which issue was joined. At 
the trialthe court directed the jury to find a verdict 
for the plaintiff for $10,937.13 damages,which was done, 
and for that amount, with costs, a judgment was ren- 
dered for the plaintiff, to review which the defendants 
have brought this writ of error. 

After making certain necessary proof, the plaintiff 
offered in evidence the three bills, and a notary pub- 
lic’s certificate of protest accompanying each. The 
bill of exceptions says: ‘The paper introduced and 
read in evidence as the certificate of protest of said 
£850 draft states that on the twenty-first day of May, 
1878, at the request of the City Bank of London, the 
notary public exhibited the original bill of exchange, 
before copied, to a clerk in the banking-house of 
Messrs. Barclay & Company, bankers, London, where 
the said bill is accepted payable, and demanded pay- 
ment of its contents, which demand was not complied 
with, but the said clerk thereunto answered, ‘ No 
orders,’ whereupon the said notary protested the said 
draft against the drawers, acceptor, and indorsers. 
The other two papers introduced as certificates of pro- 
test of the other two of said drafts are in the same 
form, and state the protest to be in each case the same 
day they are stated to be due in the acceptance 
thereof.’’ When the drafts and certificates of protest 
were offered in evidence, the defendants objected to 
the admission of each of them, but the objection was 
overruled, and they were read in evidence, to which 
the defendants excepted. 

The bill of exceptions purports to set forth all the 
evidence offered by either of the parties on the trial, 
but there is no evidence showing any presentation for 
payment of any one of the bills on any other day than 
that stated in the acceptance asthe day it was due, 
nor is there any evidence showing when the accept- 
ances were written by Turner, although his deposition 
taken at Liverpool, sixteen months before the trial, 
was read in evidence by the plaintiff. All that is said 
on the subject in that deposition is: ‘* The last three 
bills for £800, £850, and £800, drawn by defendants 
onme and accepted by me, and which matured on 
the twenty-first May and thirty-first May, 1878, were 
dishonored.” 








At the close of the evidence on both sides, and be- 
fore the charge, the defendants requested the court to 
instruct the jury as follows, among other things: 
“That the bills of exchange sued on in this case are 
what are known to the law as foreign bills; that upon 
such bills three days, called days of grace, are allowed 
by law after the day on which they become due or 
mature; that such a bill does not become due, in fact 
or in law, on the day mentioned on its face, but on 
the last day of grace; that unless such bills are duly 
protested on the last day of grace (or on the second 
day, if the last day be Sunday) such protest is not duly 
made, and the drawers and indorsers are thereby dis- 
charged from liability upon such bills; that if the jury 
believe from the evidence and under the instructions 
of the court that the bills of exchange sued on in this 
case were not protested upon the last day of grace (or 
upon the preceding day, if the last day fell on a Sun- 
day), then the verdict of the jury must be for the de- 
fendants.” The court refused to instruct as requested 
as to either of the above points, and the defendants 
excepted to such refusal. The court then charged the 
jury that the plaintiff was entitled toa verdict, and 
directed them to render a verdict for the plaintiff for 
$10,937.13 damages, which was done. Tosuch a ruling 
and direction the defendants excepted. Inthe charge 
set forth in the bill of exceptions the views of the 
court on the questions embraced in the instructions 
so requested and refused were given in these words: 
“Several defenses are urged against the plaintiff's 
right to recover: 

First. That the bills were prematurely presented for 
payment, and protested; that is, as I have said, the 
bills are payable sixty days after sight, they were ac- 
cepted by Turner, and by the terms of the acceptances 
were made payable, the two first on the twenty-first, 
and the last on the thirty-first of May, 1878, and were 
protested for non-payment on the days on which they 
were respectively made payable. The defendants con- 
tend that as the law allows three days of grace on all 
bills of this character, they should not have been pre- 
sented for payment, or payment demanded, until three 
days after the date named iu the acceptance, and that 
therefore the protests are void and inoperative. * * * 
As to the first point made, that the bills were prema- 
turely protested, which is equivalent to saying they 
were never protested at all, this defense raises a ques- 
tion of law upon undisputed facts. The bills each ap- 
pear on their face to have been accepted by Turner, 
onwhom they were drawn, payable, the two first on 
the twenty-first, and the last on the thirty-first of 
May, 1878,and were protested for non-payment on 
that day. There is no proof inthe record nor on the 
bills, nor has any been offered tending to show when 
Turner first saw these drafts; that is, when they were 
presented to him for acceptance. The law applicable 
to these bills, giving sixty-three days from the time 
they were so sighted until they were due—that is 
sixty days and three days grace—is unquestioned, and 
admitted to be the law governing the rights of the 
parties to this paper. This acceptor saw fitto make 
his acceptance payable on a day certain, and I am of 
opinion that the court must hold that by the terms of 
this acceptance he intended to, and did make the 
bills payable without further days of grace on the days 
named in his acceptance; and therefore the bills were 
pvoperly protested for non-payment on the twenty- 
first and thirty-first days of May.’’ 

It is contended for the plaintiffs in error that the 
bills were prematurely protested, and the drawers 
were thereby discharged, because it does not appear 
that three days of grace were allowed, and that the 
court erred in ruling otherwise. It was said by Chief 
Justice Marshall in delivering the opinion of this 
court in 1828, in Bank of Washington v. Triplett, 1 Pet 
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25, 31: ‘The allowance of days of grace isa usage 
which pervades the whole commercial world. It is 
now universally understood to enter into every bill or 
note ofa mercantile character, and to fourm so com- 
pletely a part of the contract that the bill does not be- 
come due, in fact or in law, on the day mentioned on 
its face, but on the last day of grace. A demand of 
payment previous to that day will not authorize a pro- 
test or charge the drawer of the bill. This is univers- 
ally admitted if the bill has been accepted.” 

The days mentioned in the acceptances in this case 
as those on which the bills would become due, are the 
twenty-first and thirty first of May, respectively, and 
there is nothing to indicate that those days are the 
last days of three days of grace, computing sixty-three 
days from the several daysof the writing of the ac- 
ceptances. Weare of opinion that it must appear 
affirmatively, in the case of bills and acceptances like 
those in question, that theacceptor in designating the 
day of payment by the word “due,” included the 
days of grace, or the day so designated cannot be re- 
garded as the peremptory time for presentment, with- 
out any additional allowance. Blackstone says (2 
Com. 469) that where an accepted bill is not paid 
“within three days after it becomes due (which three 
days are called days of grace)’’ it may be protested 
for non-payment. 

In Chit. Bill, 874, it is said that where a bill is pay- 
able at a certain time after sight, it is not payable at 
the precise time mentioned in the bill, but days of 

-grace are allowed; and (p. 376) that they are always to 

be computed according to the law of the place where 
the bill is due, which in England (p. 375) gives three 
days. Chancellor Kent says (3 Comm. 100, 101) that 
“‘three days of grace apply equally, according to the 
custom of merchants to foreign and inland bills and 
promissory notes;’’ and that “the acceptor or maker 
has within a reasonable time of the end of business or 
bank hours of the third day of grace (being the third 
day after the paper falls due), to pay.’’ Baron Parke 
in Oridge v. Sherborne, 11 Mees. & W. 374, 378, states 
the rule very tersely in saying that days of grace are 
to be allowed in all cases where asum of money is 
by a negotiable instrument made payable at a fixed 
day. 

Acceptances like those in question, made upon bills 
payable so many days after sight, are of rare occur- 
rence. But no reported case has been found in Eng- 
land or in this country where such an acceptance has 
been held to have included, by mere force of its words 
ex vi termini, the days of grace. Some cases may here 
be referred to which go to support the conclusion at 
which we have arrived. 

In Griffin v. Goff, 12 Johns. 423, in 1815, a promissory 
note, dated August 12th, was made payable on the Ist 
of December then next, and it was held that the in- 
dorser was discharged because payment was demanded 
of the maker on the 1st of December, and not on the 
fourth. 

In Kenner v. Creditors, 7 Mart. (N. 8.) 540, in 1829, a 
bill drawn at sixty days’ sight was accepted by an ac- 
ceptance which was dated September 12th, and made 
payable on November 14th, and was protested on the 
latter day. It was alleged that the holders had lost re- 
course on the drawers, (1) because the acceptance was 
made for payment on the sixty-third day after sight 
instead of the sixtieth; and (2) because it was pro- 
tested on the day of payment instead of the last of the 
days of grace. But the court held that the lith of 
November was the peremptory day of payment, and 
not the day from which the days of grace were to be 
reckoned, because it appeared from the face of the 
bill that the days of grace were included between the 
12th of September and the 14th of November; that the 





acceptance was according to the tenor of the bill; and 


that the protest was timely. The view taken was that 
a dated acceptance is not vitiated by the express des- 
ignation of a day of payment, when that day is desig- 
nated according to the tenor of the bill; and that when 
it appears, from a comparison of the tenor of the bill, 
the date of the acceptance, and the day designated for 
payment, that the latter is the third after the expira- 
tion of the days after sight, the day thus designated is 
the peremptory day of payment, the acceptance is ac- 
cording to the tenor of the bill, and the protest on the 
day expressly designated is timely. 

In Kenner v. Creditors, 8 Mart. (N. 8.) 36, another 
case, decided a week after the former one, the accept- 
ances, which were of bills drawn at sixty days’ sight, 
were not dated, but were made payable on a day 
named. Proofas to the day of acceptance was ad- 
mitted, and that being proved, it was held that the 
case fell under the rule in thecase in7 Mart. supra, 
because it clearly appeared that both the days of sight 
and those of grace had been computed and included 
between the date of acceptance and that designated 
as the day of payment. These views were affirmed in 
another case in 1830. Kenner v. Creditors, 1 La. 
120. 

In McDonald v. Lee’s Adm’r, 12 La. 435, in 1838, a 
note dated May 5, 1835, payable on the 5th of Novem- 
ber, 1837, *‘ without defalcation,’’ was held to be pay- 
able on the 8th of November, 1837, and not before. 

In Perkins v. Franklin Bank, 21 Pick. 485, in 1839, a 
bank post-note, dated December 7, 1836, was made 
payable in seven months, with interest ‘‘ until due, and 
no interest after.’’ On the margin were written these 
words: ‘‘Due July 7, 1837.’’ It was held that the 
bank was entitled to grace on the note, and that the 
memorandum on the margin was not an express stipu- 
lation in the note that it should be payable without 
grace, within a statute allowing grace in the absence 
ofsuch a stipulation. In delivering the opinion of the 
court, Chief Justice Shaw said: ‘Grace is an allow- 
ance of three days to the debtor to make payment be- 
yond the time at which, by the terms of the note, it 
becomes due and payable.”’ _ In regard tothe memor- 
andum, ‘“ Due July 7, 1857,”’ he said: ‘‘It shows when 
the note is to become due, and in this respect corre- 
sponds with the stipulation in the body of the note. 
The time it becomes due being fixed, the statute gives 
three daysfrom that time for payment, under the 
term ‘grace,’ unless the contrary be expressly stipu- 
lated.” A like decision was made in Mechanics’ Bk. 
v. Merchants’ Bk., 6 Mete. 13, in 1843. 

In Bowen v. Newell, 8 N. Y. 190, in 1853, it was held 
that a negotiable draft on the cashier of a bank, dated 
October 5th, directing him to pay a specified sum on 
October 12th, could not be presented for payment, 
so as to hold the drawer and indorser, until October 
15th. 

In Cook v. Renick, 19 Ill. 598, 602, in 1858, it was said 
that by the common law, as adopted by the Legisla- 
ture of Illinois, *‘a bill of exchange payable ona given 
day does not mature till three days after the day ap- 
pointed on its face for its payment.”’ 

In Coffin v. Loring, 5 Allen, 153, in 1862, it was held 
that the maker of a note which is payable by install- 
ments, at future times certain, with interest, is en- 
titled to grace on both the principal and the interest; 
and that the condition of a mortgage given to secure 
the payment of the same sumsand interest, at the 
same times, is not broken until the expiration of the 
grace which is allowed upon the note. On the same 
principle it was decided in Oridge v. Sherborne, ubi 
supra, that the maker of a promissory note payable by 
installments on days named inthe note was entitled 
to days of grace on the falling due of each install- 
ment. 

The case of Ivory v. Slate Bank, 36 Mo. 475, in 1865, 
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was like that of Bowen v. Newell, ubi supra. A nego- 
tiable draft on a bank, dated October 12th, directing 
it to pay a specified sum on October 22d, was held to 
be payable on October 25th, and not before. 

The principle deducible from all the authorities is, 
that as to every bill not payable on demand the day 
on which payment is to be made to prevent dishonor, 
isto be determined by adding three days of grace, 
where the bill itself does not otherwise provide to the 
time of payment as fixed by the bill. This principle 
isformulated intoa statutory provision in England, 
in the Bills of Exchange Act, 1882, 45 and 46 Vict., ch. 
61, § 14. 

In the present case the time named in the accept- 
ance after the word “due” can be regarded only as 
the time of payment fixed by the bill, to which days 
of grace are to be added, and not asa date which in- 
cludes dars of grace. This view goes to the founda- 
tion of the action,and makes it unnecessary to examine 
any other question, and leads to the conclusion that 
the judgment must be reversed, and the case be re- 
manded to the Circuit Court, with a direction to award 
a new trial; and it is so ordered. 


—_——__—— 


CRIMINAL LAW--SELLING LIQUOR TO A MINOR 
—PRINCIPAL AND AGENT. 
MARYLAND COURT OF APPEALS, 
JUNE 23, 1885. 


CARROLL V. STATE.* 


A licensed dealer in Spirituous liquors, indicted for unlawfully 
selling liquor to a minor, cannot escape the penalty of 
the offense, by proving that the sale was made by his 
barkeeper, during his absence, without his knowledge, 
and contrary to his instructions given in good faith, 
and which were so understood by the barkeeper. The 
intent in such a case is immaterial in determining the 
guilt. 

Where the agent is set to do the very thing which, and which 
only, the business of the principal contemplates, namely, 
the dispensing of liquors to purchasers, the principal 
must be chargeable with the agent’s violation of legal re- 
strictions on that business. The act of the agent is the 
act of the principal. 

ignences from the Circuit Court for Allegany 

4 county. 

The appellant was indicted, tried, and convicted for 
selling whiskey to a minor, iu violation of section 93 of 
article 12 of the Revised Code. The case is further 
stated in the opinion of the court. 


DeW. H. Reynolds, and William Brace, for appel- 
ant. 


Benj. A. Richmond, State’s Attorney, and Charles B. 
Roberts, Atty.-Gen., for appellee. 


IrvinG, J. The appellant, who was a licensed 
dealer in spirituous liquors, was indicted for unlaw- 
fully selling liquor to one William Miller, a minor 
under the age of twenty-one years. At the trial two 
exceptions were taken, which are intended to present 
the same question, and the only question in fact which 
isinvolved. The sale was made by appellant’s bar- 
tender, out of the presence of the appellant, and with- 
out his knowledge of this particular sale. This was 
proved by the purchaser who also proved he was a 
minor. In addition to these facts the appellant of- 
fered to prove by the bar-tender that the appellant 
had given him instructions not to sell to minors, and 
these instructions were understood by the bar-tender 
to be bona fide, and that he would not intentionally 
have violated them. He also offered to testify himself 





* To appear in 63 Maryland Reports, 551. 





that he had given these instructions to his bar- 
keeper in good faith, and intended them to be obeyed, 
and that he had no idea of their violation in this or 
any other case. Both offers,on objection of the State, 
were refused, and the traverser excepted. A princi- 
pal is prima facie liable for the acts of his agent done 
in the general course of business authorized by him, 1 
Whart. Crim. Law, § 247; anda vendor of spirituous 
liquors is indictable for the unlawful sale by his agent 
employed in his business, because all concerned are 
principals. 2 Whart. Crim. Law, 1503. This is con- 
ceded by appellant’s counsel, and it is also conceded, 
that inthe absence of evidence to the contrary, the 
authority to do the thing complained of may be in- 
ferred from the relations of the parties. If there be 
no authority, express or implied, of course the party 
indicted ought to be acquitted. The question here is 
whether, when the agency for the transaction of the 
business of selling liquors generally is established and 
admitted, and in the conduct of that business, a pro- 
hibited sale is made by the agent to a minor, the prin- 
cipal may shield himself from liability, on the ground 
that his agent violated his general instructions, and 
did not inquire, or was deceived by the purchaser as 
to his age. The question is whether, while deriving 
the profit from the sale, the principal can delegate his 
duty to know that a purchaser is a lawful one to the 
determination of an agent, and be excused by the 
agent's negligence or error. 

The law for the violation of which this appellant has 
been indicted isa police regulation of a very stringent 
character. It is in these words: ‘ If any person shall 
sell any spirituous, or fermented liquors, or lager beer, 
to any person who is a minor, under twenty-one years 
of age, he shall on conviction, pay a fine of not less 
than $50 nor more than $200, together with the costs 
of prosecution, and upon failure to pay the same shall 
be committed to gaol and confined therein until such 
fine and costs are paid, or for the period of forty days, 
whichever shall first occur; and it shall be the duty of 
the court before whom said person shall be convicted 
to suppress his license.’ For the violation of a stat- 
ute of this nature it is not necessary to allege the 
scienter in the indictment, because it is not made an- 
ingredient by the statute, that the thing shall be know- 
ingly and willfully done, to make the violation of the 
statute an offense. As ignorance of the existence of 
such law will not excuse, so also ignorance of a fact 
necessary to be known to avoid a violation of the law 
will not excuse. 3Greenl. Eyv., §§ 20 and 21. Where 
an act, ifdone Knowingly, would be malum in se, ig- 
norance, which excludes the idea of intentional wrong, 
it would seem, wiil excuse; but Mr. Greenleaf says, in 
section 21 of volume 3 of his work on Evidence, 
‘“‘where a statute commands that an act be done or 
omitted, which in the absence of such statute might 
have been done or omitted without culpability, ignor- 
ance of the fact or state of things contemplated by the 
statute, it seems, will not excuse its violation.’’ He 
adds: ‘Such is the case in regard to fiscal and police 
regulations, for the violation of which, irrespective of 
the motives or knowledge of the party, certain penal- 
ties are enacted; for the law in those cases seems to 
bind the party to know the facts and to obey the law 
at his peril.””. In the note to this section instances are 
given where such rule applies; and it is said to apply 
to the sale of any article the sale of which is pro- 
hibited, and it has been held to be no excuse, that the 
vendor did not know it was the prohibited article. 3 
Greenl., § 21, note. The sale of spirituous liquors, 
where prohibited, is specially mentioned as within 
this rule; as also the allowance of minors to play bil- 
liards where that is prohibited. This doctrine is main- 
tained in Commonwealth v. Emmons, 98 Mass. 6; Mc- 
Cutcheon v. People, 69 Ill. 606; Barnes v. State, 19 Coun. 
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398; State v. Hartfiel, 24 Wis. 60; Ulrich v. Common- 
wealth, 6 Bush (Ky.), 400; and in very many other 
cases iu Massachusetts and other States. It is upon 
the ground that intention is not an essential ingre- 
dient of the offense, that the principal is held bound for 
the act of his agent in violation of law whilst pursuing 
his ordinary business as such agent. Being engaged 
in business where it is lawful to sell to all persons ex- 
cept such as are by law excepted, it is his duty to 
know when a sale is made, that it is to a properly 
situated person. Therefore it is his duty to trust no- 
body to do his work but some one whom he can 
safely trust to discharge his whole duty, and if 
he does not do so, the law holds him answerable. 

The leading case of Rex v. Gutch, Moody & Malk., 
453, cited in 1 Taylor’s Ev. 827, states the law as it is 
now generally received. The prosecution was for a 
libel. Lord Tenterden says: ‘‘A person who derives 
profit from, and who furnishes the means for carry- 
ing on the concern, and intrusts the business 
to one in whom he confides, may be said to have pub- 
lished himself, and ought to be answerable.” 

In Queen v. Bishop, 5 Q. B. Div. 259; 8S. C., 29 Moak’s 
Eng. Rep. 283, the defendant was convicted of receiv 
ing into her house two or more lunatics, not being a 
registered asylum or house duly licensed by law. The 
jury found specially that the defendant honestly and 
on reasonable grounds believed that the persons re- 
ceived into her house were not lunatic; though the 
jury found they were lunatic. The point being 
reserved was heard before Coleridge, Denman,Stephen, 
Pollock, and Field, allof whom affirmed the convic- 
tion, holding that such belief was immaterial. The 
court held that to hold otherwise would frustrate the 
object of the statute. 

In Redgate v. Ilaynes,1 Q. B. Div. 89; S. C., 16 
Moak’s Eng. Rep. 225, the appellant was charged with 
suffering gaming to be carried on upon her premises. 
She had retired for the night, leaving the house in 
charge of the hall porter, who withdrew his chair to a 
part of the hotel remote from the guests, and did not 
see the gaming. It was held that the landlady was 
answerable. The same principle was maintained in 
Mullins v.Collins, L. R., 9 Q. B. 292; S. C.,8 Moak’s Eng. 
Rep. 351, where a servant of a licensed victualler sup- 
plied liquor to a constable on duty without authority 
from his superior officer. The court held that the 
licensed victualler was answerable, though he had no 
knowledge of the act of hisservant. So also in a more 
recent case, in the Queen’s Bench, Cundy v. LeCocg, 
25 Am. Law Reg. 768, where a person was convicted 
under the Licensing Act of 1872, of having sold liquors 
to a drunken person, the question was reserved 
whether as it was proved that neither the defendant 
nor his servants knew the man was drunk, and there 
were no indications of his being intoxicated, and they 
had no means of knowing, he could be convicted. The 
court, through Judge Stephen, affirmed the convic- 
tion, holding that it was no defense against convie- 
tion, and was only a ground for mitigation in punish- 
ment. 

In McCutcheon v. People, 69 Ll. 606, the indictment 
was for the same offense as that charged in this case, 
and the court lay down the law as we think it is, and 
ought to be, as the logical result of the immateriality 
in such case of criminal intent, as all the cases we 
have cited establish. The court says, ‘this construc- 
tion imposes no hardship on the licensed seller. If he 
does not know the party, who seeks to buy in- 
toxicating liquors at his counter, is legally competent 
to do so, he must refuse to make the sale. If he vio- 
lates either clause of the statute, he must suffer the 
penalty of its violation. It is no answer to this view 











to say the licensee may sometimes be imposed on, and 


made to suffer when he had no intention to violate its 
provisions. This is a risk incident to the business 
which he undertakes to conduct, and as he receives 
the gains connected therewith, he must also assume all 
the hazards. The court adds that it is immaterial 
whether the sale was made by the appellant, or an 
agent, and that if made by an agent the 
presumption is conclusive that he acted within 
the scope of his authority. When the agent, as 
in this case, is set to do the very thing, which and 
which only, the principal's business contemplates, 
namely, the dispensing of liquors to purchasers, the 
principal must be chargeable with the agent's viola- 
tion of legal restrictions on that business. His gains 
are increased, and he must bear the consequences, 
The fact that he has given orders not to sell to minors 
only shows a bona fide intent to obey the law, which 
all the authorities say is immaterial in determining 
guilt. The court may regard such fact in graduating 
punishment when it has a discretion. 

The cases therefore which hold that such orders will 
exculpate the principal are inconsistent with the rule, 
that in such case intent is immaterial. If intent is not 
an ingredient in the offense, it logically follows, that 
it must be immaterial whether such orders are given 
or not, for he who dves by another that which he can- 
not lawfully do in person, must be responsible for the 
agent’s act. In fact it is his act. If the principal 
makes such sale at his peril, and is not excusable, be- 
cause he did not know or was deceived, for the reason 
that he was bound to know, and if he was uot certain 
should decline to sell, or take the hazard, it cannot be 
that by setting another to do his work, and occupying 
himself elsewhere and otherwise, he can reap the bene- 
fit of his agent’s sales, and escape the consequences of 
the agent’sconduct. It would be impossible to effect- 
ually enforce a statute of this kind,if that were al- 
lowed; and no license would ever be suppressed. The 
law would soon become ‘‘a dead letter.’’ That this 
has been the accepted law in this State, in the opin- 
ion of the Legislature, is clearly shown by the special 
act of 1876, chapter 275, for thecity of Annapolis, 
whereby it is expressly provided that the seller of 
liquor to minors shall not be punishable if he has been 
honestly deceived as to the age of the party applying 
to buy, through the misrepresentations of the buyer; 
and the person making the purchase through misrep- 
resentation is punishable instead of the seller; and 
further ‘“‘ that the act of any agent under this section 
shall not be binding on his principal, if the court or 
jury shall believe that said act was committed against 
the bona fide instructions of said principal.” 

It follows from what we have said, that we think 
there was no error in the rulings of the Circuit Court. 

Rulings affirmed, and cause remanded. 

Robinson and Yellott, JJ., dissented. 

{To same effect see Dudley v. Sautbine, 49 Lowa, 
650; S. C., 31 Am. Rep. 165. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW — CONTEMPT — DISOBEDIENCE TO 
DISTRICT ATTORNEY'S SUBPCENA.—A_ subpoena issued 
by a district attorney in a criminal case is not “an 
order or aprocess lawfully issued or made by the 
court itself, within the meaning of 2 Rev. Stat 278, § 
10, subd. 3, which declares that ‘ willful disobedience 
of any process or order lawfully issued or made by it,” 
shall be punishable as a criminal contempt. The court 
alone can issue the process or make the order, a viola- 
tion of which constitutes the contempt, and it cannot 
lawfully be issued or made by any intermediate au- 
thority. An indictment under said statute alleged 
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that the process was duly issued by the district attor- 
ney, and failed to allege that the subpoena in question 
was a process lawfully issued by the order of any court 
of record. Held, that the indictment charged no 
criminal offense and was fatally defective. The pun- 
ishment for disodedience of a subpoena issued by a 
district attorney is the same as in civil cases. Sher- 
win v. People. Opinion by Miller, J. 

[Decided Nov. 24, 1885.] 

EASEMENT—ALLEY-WAY — PRESCRIPTION.— An ex- 
clusive continuous, uninterrupted, open and notor- 
ious user under claim of right with and knowledge and 
acquiescence of the owners of the servient tenement 
for a period of upwards of twenty years, raises a pre- 
sumption of a grant of the interest so exercised and 
enjoyed. Plaintiffs and defendants, grantors, being 
owners of adjoining lots, opened an alley-way one- 
half lying on each side of their dividing line and mu- 
tually continued to use the same, either by them- 
selves or their respective grantees, uninterrupt- 
edly from 1846 to 1880. Held, that an easement by 
prescription was thereby created, and plaintiff was 
entitled to a perpetual injunction restraining defend- 
ant from inclosing so much of thealley as was upon 
defendant’s lands. Nichols v. Wentworth. Opinion 
by Ruger, C. J. 

[Decided Nov. 24, 1885.] 


PLEADING—COMPLAINT ALLEGING GENERAL PART- 
NERSHIP — CERTIFICATE OF LIMITED PARTNERSHIP 
MAY BE SHOWN FALSE. —In April, 1880, the de- 
fendants attempted to form a limited  copart- 
nership for the purpose of carrying on _ busi- 
ness in the city of New York, under the firm 
name of Hogg & Patterson, the defendant Hutchin- 
son being the special partner. Thereafter the plaintiff 
sold the firm certain goods, and this action was 
brought against all the members of the firm to re- 
cover the price of such goods. The defendant Hutch- 
inson alone defended, setting up as his answer the 
formation of the limited copartnership, and claiming 
exemption from liability under the statute as a spec- 
ial partner. The plaintiff in his complaint alleged a 
cause of action against the defendants as copartners, 
making no mention of the attempt to forma limited 
copartnership, and upon the trial he proved the sale of 
the goods to the firm, and then introduced in evidence 
the certificate and papers filed for the formation of 
the limited copartnership, from which it appeared 
that Hutchinson contributed to the capital of the 
firm $10,000, and then he offered to prove that he in 
fact contributed only $8,000. Upon the objection of 
Hutchinson’s counsel this proof was rejected upon the 
sole ground that it was not within the issue. The 
view of the trial judge was that the complaint, in- 
stead of treating Hutchinson asa mere general part- 
ner, should have been based upon the statute alleging 
the special defects in the formation of the limited co- 
partnership. In this there was error. If the proof 
had been received it would have shown that Hutch- 
inson never in fact became a special partner, but that 
he was from the beginning a general partner, and 
liable as such, Rev. Stat., part Il, chap. 4, tit. 1, § 8. 
The cause of action against him was not based upon 
the statute, but upon his common-law liability as a 
general partner, and hence it was proper in setting 
forth in the complaint the facts constituting plaintiff's 
cause of action to charge him as a general partner, and 
then upon the trialto show that he was such by any 
competent proof. The General Term was therefore 
right in reversing the judgment of the Special Term, 
and its order should be affirmed, and absolute judg- 
ment ordered for the plaintiff, with costs. Sharp v. 
Hutchinson. Opinion by Earl, J. 

[Decided Nov. 24, 1885.] 





DEBTOR AND CREDITOR — COMPOSITION — GOOD 
FAITH — SECRET ADVANTAGE — TAKING ADVANTAGE 
or. — The plaintiffs did not sign the release of 
January 30, 1879, nor did they enter into any agree- 
ment with Black, or his other creditors, to accept a 
composition upon their demand against Hamilton, 
Nephew & Co. When Black applied to them to assent 
to the compromise and sign the composition deed, 
they refused onthe ground that they would thereby 
release Hamilton, Nephew & Co. on their acceptances. 
It was not until they were assured by Black that he 
was a special partner only in the firm of Hamilton, 
Nephew & Co., and therefore not personally liable on 
the acceptances, that they consented to transfer to 
Ritchie the individual note of Black with the under- 
standing that he should sign the deed and execute the 
release as creditor by virtue of such transfer, but 
under an agreement with the plaintiffs to hold any 
dividends received on account of the note in trust for 
them. The plaintiffs acted with extreme caution. 
The suit on the acceptances was then pending. There 
is not the slightest ground for questioning their good 
faith, noris there any reasonable doubt that they re- 
lied upon the representation of Black that he was a 
special partner only in the firm of Hamilton, Nephew 
& Co. In fact, Black, by the partnership arrange- 
ment was a special partner, but by reason of some 
irregularity in the proceedings he had incurred the 
liability of general partner, which fact itis found he 
knew, but did not disclose to the plaintiffs. The de- 
fendants for defense to this action invoked the well- 
established principle that a creditor who is a party to 
a composition between a debtor and his creditors, or 
who assents thereto, is not permitted to make a secret 
reservation of a part of his claim from the operation 
of the compromise, or stipulate for a secret advantage 
over the other creditors. The law exacts of all the 
parties to a composition the most scrupulous good 
faith. It enforces a wholesome morality and incul- 
cates the principles of honest and fair dealing by de- 
feating any advantage attempted to be gained, either 
by working upon the necessities of the debtor, or by 
colluding with him. It will not permita part of debt 
withheld from the arrangement to be enforced, and it 
will compel the cancellation of securities received in 
violation of the principle of equality. Russell v. 
Rogers, 15 Wend. 351; Leicester v. Rose, 4 East, 372; 
Alsager v. Spalding, 4 Bing. N.C. 407; Horton vy. 
Riley, 11M. & W. 492. The doctrine is based upon 
public policy and the principles of commercial honor, 
and we should be very unwilling to weaken it by nice 
distinctions. But to apply it in this case would make 
it a cover for fraud. The plaintiffs did not intend to 
reserve any claim against Black, nor did they stipu- 
late for any secret advantage. They were by his fraud 
induced to believe that he was not persgnally liable 
on the acceptances. This is not found in express 
terms, but is clearly inferable from the findings made 
and will be assumed in support of the judgment. They 
made no representations to the other creditors. They 
did not sign the deed and no oral representations are 
pretended. The signature of Ritchie was at most a 
representation that his claim, whatever it was, was 
released, and the only claim he had was upon the in- 
dividual note of Black. The other creditors are not 
here complaining. The defense is made in behalf of 
Black, who is seeking to take advantage of his own 
fraud and of his copartners, who were in no way con- 
nected with the compromise. Almon v. Hamilton. 
Opinion by Andrews, J. 

[Decided Nov. 24, 1885.] 


MASTER AND SERVANT—DEFECTIVE ELEVATOR—CON- 
TRIBUTORY NEGLIGENCE—QUESTION FOR JURY.— At 
the close of the plaintiff's evidence the defendant 
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moved for a nonsuit upon the several grounds of con- 
tributory negligence on plaintiff's part, the combina- 
tion of such negligence and that of a co-servant in 
producing the injury, and the absence of any evidence 
of negligence on the part of the defendant. This mo- 
tion was denied, the court thereby assuming that the 
evidence was then sufficient to carry the case to the 
jury. Thedefendant then gave evidence tending to 
controvert aud impeach the testimony produced by 
the plaintiff, but we think failed to furnish such a 
preponderance as rendered the questions arising 
thereon matters oflaw. At the conclusion of the evi- 
dence the defendant renewed his motion to nonsuit, 
and to dismiss the case on the whole evidence, and 
the plaintiff asked to go to the jury upon the questions 
of fact in the case. The court, without stating the 
reasons therefor, granted the defendant’s motion and 
denied that of plaintiff's. To both of these rulings 
the plaintiff excepted. Upon appeal to the General 
Term the judgment of the trial court was affirmed. 
We are unable to see upon what ground these various 
decisions can be reconciled or supported. Upon the 
trial and while the plaintiff was engaged in giving evi- 
dence of experts as to the proper construction of ele- 
vators with respect to their safety the defendant's 
counsel interrupted its progress by conceding that the 
elevator in question was not constructed as one in- 
tended to carry passengers or people should be. ‘This 
concession necessarily forecloses any discussion as to 
the negligence of the defendant in omitting to per- 
form the duty of furnishing safe and adequate ma- 
chinery for the performance of the work in question, 
and narrowed the issues to be tried to those of con- 
tributory negligence, whether the defendant's em- 
ployees were authorized or permitted to make use of 
the elevator in prosecuting their work, and whether 
the injury occurred in consequence of the use made of 
it by the plaintiffin riding tothe upper floor. The 
evidence clearly required the submission of these 
questions tothe jury. It showed thatthe injuries oc- 
curred in consequence of the fall of the elevator used 
in defendant's warehouse at Garden City, in the pros- 
ecution of work which the plaintiff was employed to 
perform. This elevator was used in hoisting grain 
from the lower to the upper floors of the warehouse, 
with the view of having it there distributed 
eitherinto a fanning-mill to be cleaned or into bins 
for storage. The usual method of carrying on this 
business was forthe servant charged with its per- 
formance to load the grain into a van capable of hold- 
ing some thirty or forty bushels, and when loaded to 
push it into the elevator and cause the engineer to ap- 
ply the power necessary to raise it to the floor in- 
tended, and when that was reached to attend there to 
its distribution. On arriving at that floor, certain 
marks upon the cable running into the engine-room 
indicated to the engineer that the elevator had reached 
its place of destination. That point on the occasion in 
question was a platform, above the second floor, com- 
municating with tramways upon which the vans were 
tocarry the graintothe desired place. When the 
elevator arrived at this platform, six inches space 
alone interposed between the top of the clevator and 
the pulley beam through which the cable ran. There 
was no evidence showing that it was the custom of the 
servant having charge of the van to ride in the eleva- 
tor to the place of destination and then push the van 
on to the tramways, and along them tothe place of 
delivery. Upon the occasion in question, the plaintiff 
ascended with the elevator until it stopped about an 
inch below the level of the intended platform; he then 
stepped from the elevator upon the platform and at- 
tempted to push the van off on to the tramways. While 
thus engaged the engineer suddenly applied the power 
and caused the elevator to ascend until its top struck 





the pully beam, and being thus prevented from going 
higher, the cable was broken and the elevator with its 
load fell a distance of some thirty or forty feet to the 
bottom of its well, carrying the plaintiff with it and 
causing serions injuries tohim. It was conceded by 
the General Term that the elevator was defective and 
unsafe for passengers, and that it was the duty of the 
master to use reasonable care and caution in the selec- 
tion of implements, tools and machinery for the use of 
her servants in theiremployment; but the judgment 
was affirmed upon the ground that the accident oc- 
curred through the carelessness of a co-servant, which 
was there held to be one of the risks of service as- 
sumed by the plaintiff in entering the employment. 
Wedo not concurin this opinion. It has recently 
been several times held in this court that co-operation 
of the negligence of the master and a co-servant in the 
production of an injury to an employee does not ex- 
cuse the master from liability therefor. Fuller v. 
Jewett, 80 N. Y. 46; Cone v. D., L. & W. R. Co., 81 id. 
209; Ellis v. N. Y., L. BE. & W. R. Co., 95 id. 546. That 
a fellow servant may by care and caution operate a 
defective and dangerous machine so as not to produce 
an injury to others, does not exempt the master from 
his liability for an omission to perform the duty which 
the law imposes upon him of exercisiug reasonable 
care and prudence in furnishing safe and suitable ap- 
pliances for the useof his servants. The rule which 
excuses the master under such circumstances presup- 
poses that he has performed the obligations which the 
law imposes upon him, and that the injury occurs 
solely through the negligence of the co-employee. 
Pantzer v. Tilly Foster Mining Co., 99 N. Y. 568. The 
testimony of the plaintiff shows that he had no knowl- 
edge of the defects in the machinery in question, and 
could not therefore be chargeable with the responsi- 
bility of knowingly using such machinery. Even if 
we assume that the elevator was not designed for the 
use of the workmen in riding upon in the prosecution 
of their work, it does not follow from the evidence, as 
a matter of law, that the injury in question was pro- 
duced by the act of riding in it. The testimony is to 
the effect that the plaintiff had arrived at the upper 
platform, and had stepped out and safely landed 
thereon before the accident, and was engaged in push- 
ing the van on to the platform when it occurred. This 
work it was obviously his duty to do, however he had 
arrived at the place of its performance, and it was 
while he was thus engaged that the accident occurred. 
It was quite competent for the jury to have found, 
that even if he had gone to the upper platform by the 
stairs or otherwise, the injury still would have 
been produced in the manner shown by the evidence. 
Stringham v. Stewart. Opinion by Ruger, C. J. 
[Decided Nov. 24, 1885.] 

INSURANCE — LIFE POLICY — WIFE BENEFICIARY — 
JUDGMENT AGAINST HUSBAND AND WIFE—CREDITOR’S 
BILL TO REACH POLICY.—This action is in the nature 
of a creditor's bill brought by the plaintiff for the pur- 
pose of charging a policy of iusurance, taken out in 
favor of the defendant, Peane Brummer, the wife of 
defendant Aaron Brummer, upon his life, with the 
payment of a judgment recovered by plaintiff against 
said defendants. The policy was issued on the 12th of 
May, 1868, and was payable on the 12th of May, 1883, 
or sooner if the husband should die in the meantime. 
It was proved on the trial that there had been paid in 
premiums on the policy the aggregate sum of $5,896.97, 
which the court found was paid by defendant Aaron 
Brummer out of bis funds and property. It also ap- 
peared and was found, that $357.40 was paid by de- 
fendant Joseph Herzfeld at the request of Peane 
Brummer. There was also a finding by the court to 
the effect that there was paid on said policy in excess 
of 3500, in each year, the sum of $1,338.60. The court 
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also found as conclusion of law that the policy was as- 
signable, and that the plaintiff had a lien upon the 
same, and directed that a receiver be appointed, and 
that the defendants Aaron and Peane Brummer as- 
sign the policy to the receiver. Exceptions were taken 
to various rulings of the court upon the trial, and the 
defendants Aaron and Peane Brummer appealed to 
the General Term of the Supreme Court, where the 
judgment was affirmed and an appeal was taken to 
this court. In order to obtain the moneys arising 
from the policy it must be assigned by the defendants 
or by operation of the decree appointing the receiver 
and directing the assignment. The current of au- 
thorities has been uniform in favor of the position 
that policies of this character are not assignable. 
Fadie v. Slimmon, 26 N. Y. 10: Barry v. Equitable 
Life, 59 id. 594; Barry v. Brune, 71 id. 262; Wilson v. 
Lawrence, 76 id. 585; Brummer vy. Cobn, 86id. 11. In 
Brummer v. Cohn, supra, an action was brought by 
the plaintiff to set aside an assignment of this identi- 
cal policy, and it was held that it was not assignable 
save in cases where assignments are authorized by 
statute. Under that decision this policy was not the 
subject of assignment by Mrs. Brummer, and such be- 
ing the case it is very clear that the court could not by 
decree compel her to assign what has been determined 
in this court to be unassignable, or by operation of 
law appropriate the avails of the policy the same as if 
it had been assigned for the payment of the debtof 
the assignor. There is no force inthe position that 
this policy is a chose inaction asto creditors and can 
be reached by the appointment of a receiver in pro- 
ceedings for that purpose. The law of 1840, chapter 80, 
exempts policies of insurance on the life of the hus- 
band for the benefit of the wife from the claims of the 
representatives of the husband or of any of his cred- 
itors, except where the amount of premium paid ex- 
ceeded acertain sum per annum,and this provision was 
followed subsequently by amendments of a kindred 
character, which established a settled policy of the 
Legislature to relieve life insurance policies in certain 
cases from the payment of the debt of creditors. 
Under these various provisions it was the intention of 
the Legislature, as settled and determined by the 
courts in the cases already cited, that such policies 
should not be subjected to the lien of creditors either 
of the husband or the wife; as tothe former by the 
express words of the statute, and as tothe latter by 
the determination of the courts; and there is no 
ground for claiming that either the policy, or the pro- 
ceeds which might arise from the same before such 
payment is made, are subject to be reached inadvance 
by a creditor, or that the policy can be assigned and 
held by the decree of a court of equity for the benefit 
of creditors, until it becomes due and _ payable. 
Although the policy was taken out in 1868, yet the 
debt of the plaintiff was contracted in 1876 as the law 
stood at that time. The payment of the premiums 
each year coustituted a new contract. The statutes 
which relate to the subject and which amend the orig- 
inal act are mere enabling laws and relate only to the 
remedy. They are therefore constitutional and valid 
so far asthey affect the obligation of the contract. 
The claim of the plaintiff that he is entitled to any ex- 
cess for annual premiums paid over $300, or of any 
other amount, is not well supported. Asthe debt was 
contracted in 1876, and no excess over $500 annually 
was paid after that period, no claim is established by 
the plaintiffon account thereof. There is another 
ground which interferes with the right of the plaintiff 
to enforce his lien as to the excess of premium paid 
annually over $500. There was no proof to show that 
any of the premiums were paid by the husband. The 
only proof on the subject is the introduction on the 
trial of the statement of the insurance company show- 








ing the amount of premiums paid in cash on account 
of the policy. It does not appearthat any of these 
were paid by the husband, and the finding of the court 
that the premiums were paid by the defendant Aaron 
Brummer, out of his funds and property, is without 
sufficient evidence to support it. Baron v. Brummer. 
Opinion by Miller, J. 
[Decided Nov. 24, 1885.] 

CONSTITUTIONLAL LAW—TAXATION—1 R. S. 398, § 2 
** POSSESSION.’’—The provisions of the Revised Stat- 
utes (1 Rev. Stat. 398, § 2) which is as follows: ‘‘In 
case any person shall neglect or refuse to pay the tax 
imposed on him, the collector shall levy the same by 
distress and sale of the goods and chattels of the per- 
son who ought to pay the same, or of any goods and 
chattels in his possession, wheresoever the same may 
be found within the district of the collector, and no 
claim of property to be made thereto by any other 
person shall be available to prevent a sale,’ is 
not unconstitutional for the reason that it authorizes 
the sale of the property of one person to satisfy a tax 
against another. For the purpose of collecting the 
tax, the actual ownership, in contemplation of the 
statute, follows the actual physical possession. The 
possession under the statute is not merely a badge of 
ownership, it is title, so as to subject the prop- 
erty to seizure and sale for a tax against the pos- 
sessor. Where achattel mortgagee permits his mort- 
gagor to continue in possession and use the property 
after default, for nearly a year, and the property is 
then levied upon to satisfy a tax against the mortgagor, 
held, that the property was in the “ possession”’ of the 
mortgagor within the meaning of the statute, and that 
a purchaser at the tax sale was not liable to the mort- 
gagee in an action for conversion. Hersee v. Porter. 
Opinion by Andrews, J. 
[Decided Nov. 24, 1885.] 


WILL — CONSTRUCTION — LEGACY — CHARGE UPON 
REAL ESTATE.—Whether alegacy is charged upon the 
real estate of the decedent is always a guestion of the 
testator’s intention. The language of the will is the 
basis of the inquiry, but extrinsic circumstances which 
aid in the interpretation of the language, and help to- 
disclose the actual intention, may also be considered. 
Le Fevre v. Toole, 84 N. Y. 95; Hoyt v. Hoyt, 85 id. 
142; Scott v. Stebbins, 91 id. 605. The testator by his 
last will, executed one day before his death, be- 
queathed to his wife $1,000 and certain specific articles; 
to his son Moses MeCorn, $400, and then added: ‘I 
devise that the rest of the property shall be divided 
equally between Moses MeCorn, Jr., John McCorn, 
Eliza Tompkins, and Mary Jane Alexander,” his four 
children. The residuary clause blended the real and 
personal property by the phrase *‘ the rest of the prop- 
erty.”’ The testator’s personal estate was insufficient 
to pay funeral expenses. Held, that it was the inten- 
tion of the testator to charge the legacies upon his real 
estate. Moses McCorn insisted that the land was not 
charged with his legacy. Held, that the plaintiff's 
legacy was not thereby enlarged; that Moses did not 
forfeit his right to the legacy by consenting to the 
plaintiff's view of the law. McCorn v. McCorn. Opin- 
ion by Finch, J. 

[Decided Nov. 24, 1885.] 


CRIMINAL LAW —- EXCEPTIONS — EVIDENCE — CODE 
oF CRIMINAL PROCEDURE, § 620—REASONABLE DOUBT. 
—FErrors upon criminal trials can be made available in 
this court only by exceptions duly taken on the trial. 
People v. Thompson, 41 N. Y. 6; People v. Casey, 72 
id. 399; Connors v. People, 50 id. 240; Brotherton vy. 
People, 75 id. 159; and it follows that as no objection 
was then taken, the questions now argued against the 
admissibility of the deposition are quite out of place. 
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But notwithstanding this doctrine is well established, 
the learned counsel for the appellant contends that by 
section 527 of the Code, a different rule is enacted, and 
that the question may be considered in the same man- 
ner as if an objection had been made upon the trial. 
It was however held otherwise in People v. Hovey, 92 
N. Y. 554; People v. Boas, id. 560, and People v. D’ Ar- 
gencour,95 id. 631. (2) The district attorney read in evi- 
dence the affidavit of the widow of the murdered man 
which had been taken on the application of the pris- 
oner under sections 620, ete., Code Criminal Proced- 
ure, after stating to the court that she was still unable 
to attend on account of sickness. No objection was 
made by the prisoner’s counsel at the time. Held, 
that even assumiug that the affidavit was objection- 
able, the prisoner could waive objection thereto. As- 
suming, what except for this purpose I by no means 
concede, that there is any force in the objections now 
made to the reading of this deposition by the public 
prosecutor, it was deliberately acquiesced in by the 
prisoner, and it was clearly in his power to waive 
them. Consent would not give the court jurisdiction 
nor authorize a substantial change in its fundamental 
mode of proceeding; that could be neither enlarged 
nor restricted. The trial must be by a jury of twelve, 
and not a less number, although he consent thereto 
(Cancemi’s case, 18 N. Y. 128), but he may waive his 
right to challenge. He cannot be compelled to be a 
witness against himself, but by consenting to take the 
stand he waives the constitutional protection, and 
may be examined in the same manner as any other 
witness. Connors vy. People, supra. He is not sub- 
ject to be twice put in jeopardy for the same offense, 
but if judgment is arrested on his motion, or if for 
any reason a new trial is granted on his prayer, he 
must submit to another trial. So the jury must act 
upon evidence, but secondary in place of primary evi- 
dence may be received, admissions of facts may be al- 
lowed, and in many similar particulars consent will 
render valid what without it would be erroneous. 
Cancemi’s case, snpra; Pierson v. People, 79 N. Y. 
424; S. C., 35 Am. Rep. 524. So here if there were no 
statute upon the subject, whether the witness should 
be produced in court and there confronted with the 
prisoner, or whether her deposition, taken at his in- 
stance, should be read, might be left to his determina. 
tion (Webster v. People, 92 N. Y. 422), and his assent 
to the latter course having been signified by acquies- 
cence, makes it immaterial to inquire as to the true 
meaning and effect of the statute, supra. (3) Excep- 
tions to a charge of the court, in order to be made 
available, must point out that portion to which ob- 
jection is made; and a general exception is of no 
avail if any portion of the matter be well stated. (4) 
It is not error for a trial court to charge that a reason- 
able doubt is ‘‘such a doubt as a reasonable man 
might entertain after a fair review and consideration 
of the evidence; a doubt for which some good reason, 
arising from the evidence, can be given.’ People y. 
Guidici. Opinion by Danforth, J. 

[Decided Nov. 24, 1885.] 

CONTRACT—CARRYING MAIL—U. 8S. Rev. Srar., § 
8963—PRINCIPAL AND AGENT—EVIDENCE—LETTERS— 
TELEGRAMS.—Section 3963 of the United States Re- 
vised Statutes, which provides that a contractor with 
the government shall not assign or transfer his con- 
tract, and that such assigument or transfer shall be 
void, does not preclude a contractor from holding his 
contract for the benefit of a company which performs 
the services under an agreement that he shall collect 
and hold the pay for the company and as their money 
when received. The presumption which arises upon 
proof ofthe mailing of a letter properly addressed, 





that the same was duly received by the party to whom 
it was addressed, applies also to a telegram delivered 
tothe telegraph company for transmission. Where 
the original telegram has been destroyed, secondary 
evidence of its contents may be given. Oregon Steam- 
ship Co. v. Otis. Opinion by Finch, J. 
[Decided Nov. 24, 1885.j 

COMMON CARRIER—SHIPPER—BILL OF LADING—NEG- 
LIGENCE—ADDREss.—As a general rule, where goods 
are delivered to a carrier for transportation, and be- 
fore the goods are shipped a bill of lading or receipt is 
delivered to the shipper, the latter is bound to exam- 
ine it and ascertain its contents, and if he accepts it 
without objection, he is bound by its terms; he can- 
not set up ignorance of its contents, and resort cannot 
be had to prior parol negotiations to vary them. To take 
acase out of this rule, it must appear that before the 
delivery of the bill the goods had been shipped so that 
the shipper could not have reclaimed them had he ob- 
jected to the contents of the bill of lading. Germania 
Fire Ins. Co. v. Memphis & Charleston R. R. Co., 72 
N. Y. 90; S. C., 28 Am. Rep. 115. This rule however 
has no application where there was a contract which 
had been acted upon; and where goods had actually 
been shipped under such a parol contract, the subse- 
quent receipt of a bill of lading, and the neglect toact 
thereon, did not conclude a party from showing the 
parol contract. Bostwick v. Baltimore & Ohio R. Co., 
45 N. Y.712. In 72.N. Y., supra, Rapallo, J., in com- 
menting upon the case last cited, says: ‘‘ Whether he 
read it (the bill of lading) or not was immaterial, ex- 
cept upon the question whether his retention of it was 
evidence of an actual consent to vary the contract un- 
der which he had shipped the goods. He was in no 
situation to object to its terms, and could not have re- 
claimed his goods.’’ These remarks are peculiarly ap- 
plicable to the facts presented in the case at bar, as 
Stenfort was in no situation to object to the word- 
ing of the bill of lading, and it is fair to assume 
that the gold would have been beyond his reach or 
control before he could have communicated with the 
defendant’s agent, as the ship had sailed on the 28th 
of November, one day at least sooner than he could 
have notified the agent at Havre of the mistake. See 
also Hill v. S. B. & N. Y. R. Co.,73 N. Y. 351; 8. C., 
29 Am. Rep. 163, note. If for any reason the con- 
signee does not appear to claim the goods, or does not 
receive them, it is the duty of the carrier to provide a 
proper place of deposit; or in case of imported goods 
subject to duty, to see that they are in proper custody. 
Redmond v. Liverpool, etc., Co., 46 N. Y. 578; S. C., 7 
Am. Rep. 390. A package of gold addressed to “ Mr. 
Frank Guillaume, 152 and 154 Bleckert street, New 
York, Utica, America,’’ was delivered to defendant, a 
common carrier, at Havre, for transportation. De- 
fendant mailed the shipper a bill of lading providing 
for the delivery of the package to “‘M. Guillaume 
Frank, 152 and 154 Bleckert street, New York,” but it 
could not have reached the shipper until about the time 
the ship sailed. Upon the arrival of the defendant’s 
steamer at New York, defendant attempted to notify 
the owner of the package of its arrival by sending a 
bill of lading to ‘‘Guillaume Frank, 152 and 154 
Bleckert street, New York.’’ This fell into the hands 
of some one who presented it at the custom house 
and represented himself to be Guillaume Frank, ob- 
tained the package, and the plaintiff never received it. 
Held, that the referee was justified in finding the de- 
fendant guilty of inexcusable negligence in sending 
the bill of lading to a party not entitled to it, notwith- 
standing the irregularity in the shipper’s direction. 
Guillaume v. General Transatlantic Co. Opinion by 
Miller, J. 
(Decided Nov. 24, 1885.] 








ocme 8 


“4 


oo 
’ 


ig 
h- 
n. 
y 





THE ALBANY LAW JOURNAL. 15 








INSURANCE—NOTICE OF CANCELLATION TO AGENT— 
CUSTOM—PROOF OF LOSS—WALVER.—-Notice of the can- 
cellation of a policy of insurance was given to the bro- 
ker who procured the insurance, of which the insured 
knew nothing until after a loss had occurred. In an 
action on the policy, held, that the broker not being a 
general agent of the insured, his authority to act for 
him terminated with the procurement of the policy, 
and that notice to him did not operate as a cancella- 
tion of the policy. In the absence of special authority 
the clause in the policy which declares that “it is a 
part of thiscontract that any person other than the 
assured who may have procured this insurance to be 
taken by this company shall be deemed the agent of 
the assured named in the policy, and not of this com- 
pany, under any circumstances whatever, or in any 
transaction relating to this insurance,’’ does not con- 
stitute the broker a continuing agent. Grace v. Am. 
Cent. Ins. Co., 109 U. S. 278; White v. Conn. Fire Ins. 
Co., 120 Mass. 330; Adams vy. Man. & Build. Ins. Co., 
12Ins. L. J. 787. Proof of a local custom unknown to 
the insured that notice of cancellation may be given 
to the broker who procures the insurance, is inadmis- 
sible to control the contract of insurance. Where an 
insurance company accepts formal proof of loss, and 
places its refusal to pay on the ground that the policy 
has been cancelled, it thereby waives strict compliance 
with the provision as to forthwith notice of the fire. 
Hermann v. Niagara Fire Ins. Co. Opinion by An- 
drews, J. [See 32 Alb. L. J. 488.—Ep.] 

[Decided Nov. 24, 1885.] 


MASTER AND SERVANT—INJURY TO EMPLOYEE—CON- 
TRIBUTORY NEGLIGENCE — DEFECTIVE BUMPERS. — 
Plaintiff was a brakeman on defendaut’s road, and 
while trying to couple two cars he was crushed be- 
tween them, sustaining serious injuries. Held, that 
whether he was chargeable with contributory negli- 
gence was clearly a question of fact for the jury, and 
the trial judge did not err in submitting it to them. 
A railroad company is under obligation to its em. 
ployees to exercise reasonable care and diligence 
in furnishing them safe and suitable implements, 
cars and machinery for the discharge of their 
duties, and the fact that cars of another company, 
which it is bound to receive and transport over its road 
are defective does not relieve it from some duty to its 
employees. Ifsuch cars are known to be defective 
and unsafe it is not bound to take them, and it is 
bound to inspect them just as it would its own, and is 
responsible for the consequences of such defects as or- 
dinary inspection would disclose. At the time of the 
accident the defendant’s road was so arranged that 
both broad and standard gauge cars could be run upon 
it in the same train, and there were both kinds of cars 
in the train upon which the plaintiff was acting as 
brakeman. The train broke in two inthe night-time 
while under way, and the two cars which he was re- 
quired to couple were of different gauge, and failing to 
make the coupling, the draw-heads passed each other, 
and the bumpers not being wide enough to protect his 
person, he received the injuries complained of. The 
evidence tended strongly to show that the bumper ou 
each of the two cars which the plaintiff was attempt- 
ing to couple was made of astrip of wood only three 
inches thick, nailed on to the car, thus leaving, when 
the cars came together, a space of only six inches, 
wholly insufficient for the protection of the brakeman. 
The defect was obvious, easily discoverable by the 
most ordinary inspection, and could have been easily 
remedied by simply nailing or fastening additional 
straps of iron to the ends of the cars, so as to give the 
bumpers sufficient width to afford the protection 
needed and intended. In an action by plaintiff to re- 
cover damages, held, that whether there was any evi- 





dence of defendant’s negligence was properly submit- 


tedtothe jury. Gottlieb v. New York, L. E. & W. R. 
Co. Opinion by Earl, J. 
(Decided Nov. 24, 1885.] 
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UNITED STATES SUPREME COURT AB- 
STRACT.* 

MORTGAGE—ASSUMPTION BY GRANTEE SUBJECT TO 
DEED OF TRUST—MORTGAGEE BY ACCEPTING SECURITY 
NOT ESTOPPED FROM SUING FOR DEFICIENCY.—(1) A 
mere agreement to take land subject to an incum- 
brance specified in the deed is not an agreement to as- 
sume and pay the incumbrance. To render the vendee 
personally liable there must be words importing that 
he will pay the debt. This was expressly held in Elliott 
v. Sackett, 108 U.S. 132, where Mr. Justice Blatch- 
ford, in delivering the judgment of this court, said: 
“An agreement merely to take land, subject to a speci- 
fied incumbrance, is notan agreement to assume and 
pay theincumbrance. The grantee of an equity of re- 
demption, without words in the grant importing in 
some form that he assumes the payment, does not bind 
himself personally to pay the debt. There must be 
words importing that he will pay the debt to make 
him personally liable.” Tothe same effect see Bel- 
mont v. Coman, 22 N. Y. 488; Fiske v. Tolman, 124 
Mass. 254; Hoy v. Bramhall, 19 N. J. Eq. 78; Fowler 
v. Fay, 62 Ill. 375. (2) Where a party buys real estate 
subject to a deed of trust given to secure payment ofa 
note, and his deed simply recites that it is made “‘ sub- 
ject to such deed of trust,” and on the maturity of the 
note the purchaser represents that he is not able to 
pay the money, and further time is allowed by the 
holder, without any agreement being made with the 
maker of the note, and on foreclosure of the deed of 
trust there is a deficiency, the holder of the note may 
recover the balance due by suit against the maker, as 
the maker does not become, by reason of the transfer 
of the property, a mere surety for the payment of the 
note, and his liability is not therefore affected by the 
extension given to his grantee. When a mortgagor 
represents to his mortgagee that the property mort- 
gaged is sufficient security for the debt, and the mort- 
gagee, relying upon these representations, accepts the 
security, and on foreclosure of the property the pro- 
ceeds of the sale are insufficient to pay the debt, he is 
not estopped to deny that the debt is paid, and when 
he has purchased the property at foreclosure sale, and 
credited the amount realized on the note secured, he 
may sue the mortgagor for the balance. Shepherd v. 
May. Opinion by Woods, J. 
[Decided Nov. 23, 1885.] 


REPLEVIN—TENANTS IN COMMON—CUT TIMBER— 
PENNSYLVANIA STATUTE.—A tenant in common can- 
not maintain replevin against a co-tenant, because 
they have each and equally a right of possession; and 
that rule is recognized in Pennsylvania. In Wilson vy. 
Gray, 8 Watts, 25, 35, it is said: ‘‘ The defendant may 
plead property in the plaintiffand himself, and if true, 
it must not only defeat the plaintiffin his writ, but en- 
title the defendant to areturn of the property; be- 
cause the latter, having had the possession of it, 
coupled with an interest, which makes his case the 
stronger, until improperly deprived thereof by the 
sheriff. under the plaintiff's writ,which he had no right 
to use for such purpose, has aright to be placed in statu 
quo, that is, restored to the possession of the property 
as the joint owner thereof.”’ (2) A person, who un- 
der an agreement for the purchase by him of an undi- 
vided interest in land, the same to be deeded to him 
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on his paying for it, acquires no right to cut timber on 
the land without the consent of the owners of the re- 
maining interest, who are tenants in common with 
him of the land, but cuts such timber, and removes it, 
and it is taken possession of by such owners of the re- 
maining interest, has no such right of possession in it 
as will sustain an action of replevin by him against 
them. (3) The Pennsylvania act of May 15, 1871, No. 
249, $6, which provides as follows: ‘‘In all actions of 
replevin now pending or hereafter brought to recover 
timber, lumber, coal or other property severed from 
realty, the plaintiff shall be entitled to recover, not- 
withstanding the fact that the title to the land from 
which said property was severed may be in dispute; 
provided said plaintiff shows title in himself at the 
time of the severance,”’ has no operation as between 
tenants incommon. Bohley v. Arthurs. Opinion by 
Blatchford, J. 

[Decided Nov. 23, 1885.] 

CUSTOMS DUTIES— SILK LACES—“‘ SPOTTED OR DOT- 
TED NET.’’—Under section 8 of the act of June 30, 1864, 
ch. 171 (15 St. 210), imposing a duty of 60 per cent on 
**silk laces,’’ and a duty of 50 per cent on “all manu- 
factures of silk, or of which silk is the component ma- 
terial of chief value, not otherwise provided for,” an 
article of silk and cotton, bought and sold as “spotted 
or dotted net,’ but which was a lace, !n which silk was 
the component material of chief value, was a “silk 
lace,’’ and subject to duty at 60 per cent. Drew v. 
Grinnell. Opinion by Blatchford, J. 

[Decided Noy. 23, 1885.] 

CONSTITUTIONAL LAW —DUE PROCESS OF LAW—RAIL- 
ROAD FENCE LAW OF MIssOURI—DAMAGES—POWER OF 
LEGISLATURE TO FIX—-FINES AND PENALTIES.—A stat- 
ute of Missouri provides that every railroad corpora- 
tion in the State shall erect and maintain lawful fences 
on the sides of its road where it passes through, along, 
or adjoining inclosed or cultivated fields, or unineclosed 
lands, with openings and gates at necessary farm 
crossings of the road, and also construct and maintain 
cattle guards, where fences are required, sufficient to 
prevent horses, cattle, mules and all other animals 
from getting on the railroad; and that until fences, 
openings, gates and farm crossings and cattle guards 
shall be made and maintained such corporation shall 
be liable in double the amount of all damages done by 
its agents, engines or cars to horses, cattle, mules, or 
other animals on the road, or by reason of any horses, 
cattle, mules, or other animals escaping from or com- 
ing upon said lands, fields, or inclosures, occasioned 
in either case by the failure to construct or maintain 
such fences or cattle guards. JIJileld, that this statute 
does not, in cases where stock is killed on its road, de- 
prive the company of property without due process of 
law, in allowing the owner of the stock to recover 
damages in excess of its value; nor does it deny tothe 
company the equal protection of the laws. (2) The 
Legislature of a State may fix the amount of damages 
beyond compensation to be awarded toa party injured 
by the gross negligence of a railroad company to pro- 
vide suitable fences and guards of its road, or pre- 
scribe the limit within which the jury, in assessing 
such damages, may exercise their discretion. The ad- 
ditional damages are by way of punishment to the 
company for its negligence; and itis not a valid ob- 
jection that the sufferer instead of the State receives 
them. (3) The mode in which fines and penalties shall 
be enforced, whether at the suit ofa private party or 
at a suit of the public, and what disposition shall be 
made of the amounts collected, are matters of legisla- 
tive discretion. Missouri Pac. Ry. Co. v. Humes. 


Opinion by Field, J. 
(Decided Nov. 23, 1885.) 





SHIP AND SHIPPING—CHARTER-PARTY — STIPULA- 
TION AS TO CAPACITY OF VESSEL—PERFORMANCE OF 
CONDITIONS—PENALTY— LOUISIANA CoDE.—In a char- 
ter-party, which describes the ship by name, and as 
“of the burden of 1,100 tons, or thereabouts, registered 
measurement,’’ and by which the owner agrees to re- 
ceive on board, and the charterer engages to provide 
“a full and complete cargo, say about 11,500 quarters of 
wheat in bulk,”’ the statement of her registered tonnage 
is not a warranty or condition precedent; and if her 
actual carrying capacity is about 11,500 quarters of 
wheat, the charterer is bound to accept her, although 
her registered measurement (unknown to both parties 
at the time of entering into the contract) is 1,203 tons. 
The intention and the agreement’of the parties, as ap- 
parent upon the face of their written contract, were 
that the steamship Highbury should receive and carry 
afullandcomplete cargo of about 11,500 quarters of 
wheat in bulk. There being no willful or fraudulent 
misrepresentation, the description ‘of the burden of 
1,100 tons, or thereabouts, registered measurement,’”’ 
(if it could, under other circumstances, be held a war- 
ranty) is controlled by the designation of the ship by 
name, and by the unequivocal stipulations regarding 
the cargo to be carried. Brawley v. U. S., 96 U. 8. 
168; Norrington v. Wright, 115 id. 188, 204; Barker v. 
Windle, 6 El. & Bl. 675; Ashburner v. Balehen, 7 N. Y. 
262; Morris vy. Levison, 1C. P. Div. 155. The refusal of 
the charterers to accept her cannot therefore be justi- 
fied. (2) The concluding clause of the charter party, 
by which “‘ to the true and faithful performance of all 
and every of the foregoing agreements’’ the parties 
bind themselves, their heirs, executors, administra- 
tors and assigns, and also the vessel and freight 
and the merchandise to be laden on board, each to the 
other, ‘tin the penal sum of estimated amount of 
freight,” is clearly not a stipulation for liquidated 
damages, buta penalty to secure the payment of the 
amount of damage that either party may actually suf- 
fer from any breach of the contract. The principal 
object of this clause appears to be to pledge the ship 
and freight as security for the performance of the 
agreements of the owner on the one hand, and the 
merchandise to be laden on board as security for 
the performance of the agreements of the char- 
terer on the other. It is in the form of a pen- 
alty; it covers alike an entire refusal to perform the 
contract, and a failure to perform it in any particular, 
however slight, and for any breach, whether total or 
partial, a just compensation can be estimated in dam- 
ages. At the common law indeed, before the statute 
of 8&9 Wm. III, ch. 11, § 8, judgment might have 
been rendered for the full amount of the penalty. But 
in a case like this acourt of equity would stay pro- 
ceedings at law upon payment of the damages actually 
suffered. Clark v. Barnard, 108 U.S. 436, 453, et seq. ; 
Sloman v. Walter, 1 Brown Ch. 418; In re Newman, 4 
Ch. Div. 724. And at the present day even a court of 
law would regard such a clause in such a contract as 
a penalty only, and not as liquidating the damages. 
Tayloe vy. Sandiford, 7 Wheat 13; Van Buren v. Dig- 
ges, 11 How. 461, 477; Higginson v. Weld, 14 Gray, 
165; Harrison v. Wright, 13 East, 343. In Abb. Shipp, 
(Shee’s ed.) pt. 4, ch. 2, § 2, speaking of charter parties, 
it is said that “itis usual for each of the parties to 
these contracts to bind himself, his heirs, executors 
and administrators, and the owner or master to bind 
the ship and her freight, and the merchant the cargo 
to be laden, ina pecuniary penalty for the true per- 
formance of their respective covenants. This is com- 
monly done by a clause at the end of the instrument. 
Such a clause is not the absolute limit of damages on 
either side; the purty may, if he thinks fit, ground his 
action upon the other clauses or covenants, and may 
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in such action recover damages beyond the amount of 
the penalty, if in justice they shall be found to exceed 
it. On the other hand, if the party sue on such a pe- 
nal clause, he cannot in effect recover more than the 
damage actually sustained.’’ In such cases accord- 
ingly the courts of the United States, sitting in ad- 
miralty, award the damages actually suffered, whether 
they exceed or fall short of the amount of the penalty. 
The Salem’s Cargo, 1 Spr. 389; The Marcella, 1 Woods, 
302. In England and in this country a court of admi- 
ralty, within the scope of its powers, acts upon equita- 
ble principles; and when the facts before it, in a mat- 
ter within its jurisdiction, are such that a court of 
equity would relieve, and a court of law could not, it 
is the duty of the court of admiralty to grant relief. 
The Juliana, 2 Dod. 504, 521; The Harriett, 1 W. Rob. 
182, 192: The Virgin, 8 Pet. 538, 550; Brown v. Lull, 2 
Sum. 443; Hall v. Hurlbut, Taney, 589, 600; Richmond 
v. New Bedford Copper Co., 2 Low. 315. The provis- 
ions of the Civil Code of Louisiana, and the decisions 
of her Supreme Court, tend to show that in the courts 
of that State, in case of a total breach of the contract 
by one party, the other might have judgment for the 
full amount of the penalties stipulated by the parties, 
although for a partial breach he could only recover his 
actual damages. Civil Code La. 1870, arts. 1945, 2117, 
2124, 2 2127; McNair v. Thompson, 5 Mart. (La.) 
§25, 563, 564; English v. ) 88; 






Latham, 3 Mart. (N. 8.) 
Welch v. Thorn, 16 La. 188, 196; Barrow v. Bloom, 18 
La. Ann. 276. But the law of Louisiana does not gov- 
ern this question, whether it is treated as a question 
of construction of the contract of the parties, or as a 
question of judicial remedy. If it is considered as de- 
pending upon the intent of the parties as manifested 
by their written contract, the performance of that 
contract is to be regulated by the law which they must 
be presumed to have had in view when they executed 
it. Wayman v. Southard, 10 Wheat. 1, 48; Pritchard 
v. Norton, 106 U. 8S. 124. Americans and Englishmen, 
entering into a charter party of an English ship for an 
ocean voyage, must be presumed to look to the gene- 
ral maritime law of the two countries, and not to the 
local law of the State in which the contract is signed. 
If it is considered as a question of the remedy and re- 
lief to be judicially administered, the equity and ad- 
miralty jurisdiction of the courts of the United States, 
under the national Constitution and laws is uni- 
form throughout the Union, and cannot be lim- 
ited in its extent, or controlled in its ex- 
ercise, by the laws of the several States. U. S. 
v. Howland, 4 Wheat. 108; Livingston v. Story, 9 Pet. 
632; Russell v. Southard, 12 How. 1389; Neves v. Scott, 
13 id. 268; The Chusan, 2 Story, 455; The St. Law- 
rence, 1 Black,522; The Lottawanna, 21 Wall.558; Rev. 
St., §§ 915, 914. The Circuit Court therefore rightly 
held that the charterers were liable only for the 
amount of damages which their breach of the contract 
had actually caused to the owner of the ship. (5) It is 
contended in behalf of the charterers, that as the ship 
was tendered on September 11, and refused in writing 
on the next day, it was the duty of the master and 
the owner at once to seek another cargo, and thus pre- 
vent any damage that might follow,instead of lying idle 
until the lay days had expired; and therefore within 
the rule laid down in Warren vy. Stoddard, 105 U. 8. 
224, no damages should have been decreed. But the 
Circuit Court having found as facts that various nego- 
tiations were pending between the parties after the 
first refusal until September 30, and that it was by rea- 
son of the failure of the charterers to accept the ship, 
furnish a cargo, and comply with their contract, that 
the owner suffered damages to the amount decreed, no 
error in law is shown in the decree, and it is not open 
to revision by this court in matter of fact. Act Feb. 
16, 1875, ch. 77, § 1; 18 St. 315; The Abbotsford, 





98 U. S. 440; The Francis Wright, 105 id. 381; The 
Connemara, 108 id. 352. Watts v. Camors. Opinion 
by —— J. 
(Decided Nov. 16, 1885.] 
—_—_—__ > —— 
UNITED STATES CIRCUIT 
STRACT.* 

CONTRACT—RESCISSION FOR FRAUD—MISTAKE.—A 
court of equity will decree a rescission of a contract 
obtained by the fraudulent representations or conduct 
of one of the parties thereto, on the complaint of the 
other, when it satisfactorily appears that the party 
seeking the rescission has been misled in regard to a 
material matter by such representation or conduct, to 
his injury or prejudice. (2) But when the facts are 
known to both parties, and each acts on his own judg- 
ment, the court will not rescind the contract because 
it may or does turn out that they, or either of them, 
were mistaken as to the legal effect of the facts, or the 
rights or obligations of the parties thereunder; and 
particularly when such mistake can in no way injuri- 
ously affect the right of the party complaining under 
the contract,or prevent him from obtaining and receiv- 
ing all the benefit contemplated by it, and to which he 
is entitled under it. Cir. Ct. D. Ore., Nov. 2, 1885. 
Seeley v. Reed. Opinion by Deady, J. 


COURT AB- 


MUNICIPAL BONDS— RECITALS— ESTOPPEL— BONA 
FIDE HOLDERS.—A recital upon the face of city bonds 
that they were issued “‘in pursuance of an act of the 
Legislature, and an ordinance of the city council 
passed in pursuance thereof,”’ concludes the city as to 
any irregularity in carrying into execution the power 
granted to subscribe to the stock and issue the bonds; 
the alleged irregularity being the lack of a petition 
by freeholders to the common council to make the 
subscription. In Van Hostrup v. Madison City, 1 
Wall. 291, where the question now presented was 
raised, a recital upon their face that the bonds were 
issued by virtue of a specified ordinance of the com- 
mon council was held to conclude the city as to any 
irregularities in carrying into execution the power. 
granted to subscribe for the stock and issue the 
bonds; the alleged irregularity being the lack of a pe- 
tition by freeholders to the common council to make 
the subscription. In McClure v. Township of Oxford, 
94 U. 8S. 452, it is said: ‘* Municipal officers cannot 
rightfully dispense with any of the essential forms of 
proceedings which the Legislature has prescribed for 
the purpose of investing them with power to act inthe 
matter of such subscription; if they do, the bonds 
they issue will be invalid in the hands ofall that can- 
not claim protection as bona fide holders. Every dealer 
in municipal bonds, which upon their face refer to the 
statute under which they were issued, is bound to 
take notice of the statute, and of allits requirements.”’ 
See also in this connection Ogden v. County of Da- 
viess, 102 U. 8S. 634; Hayes v. Holly Springs, 114 id. 
120. In Hackett v. Ottawa, 99 id. 86, recitals of the 
titles of city ordinances, showing their purpose, were 
held to exclude the bona fide purchaser from further 
inquiry in respect to the provisions of the ordinances. 


| The decision in Anthony v. County of Jasper, 101 U. 


| 8. 693, upon which some stress has been laid, is hardly 


in point. It has reference to acts of agents (so called) 
not authorized to act at all, and not to the force of re- 
citals in instruments executed by officers who, if the 
recitals were true, were authorized to execute them. 
In the case of Buchanan v. Litchfield, 102 U. S. 278, may 
be found a restatement of earlier cases; among them 
Commissioners of Knox Co. v. Aspinwall, 21 How. 
539, in which a recital that bonds were issued in pur- 





*Appearing in 25 Federal Reporter. 
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suance of a statute which prescribed precedent condi- 
tions was held to import a compliance with the law; 
County of Moultrie v. Savings Bank, 92 U. 8. 631, 
where the words “in conformity with the provisions ”’ 
of a statute were held to have the same effect; and 
Marcy v. Township of Oswego, id. 637, where, adher- 
ing to the rule announced in Town of Coloma v. 
Eaves, 92 id. 484, ‘* the defense was overruled in favor 
of a bona fide holder for value, because of the recital 
in the bonds that their issue was by virtue of and in 
accordance with the statute, and in pursuance of and 
in accordance with the vote of three-fifths of the legal 
voters of the township.”’ In connection with this case 
see also School-district v. Stone, 106 U. S. 183. In the 
ease of County of Clay v. Society for Savings, 104 U. 8. 
586, it is said: ‘‘The recital of the bonds that they 
were issued pursuant to orders of the board, the suc- 
cessor of the County Court, as authorized by virtue of 
the laws of the State of Illinois, is equivalent to a dec- 
laration by the board upon the face of the bond that 
the election had been held, and had resulted so as to 
authorize the lawful issuing of the bonds.”’ In Carroll 
v. Smith, 111 U.8. 556, the recitals were held not to 
constitute an estoppel, because they amounted simply 
to a statement that a subscription to the capital stock 
of the railroad company was authorized by the statutes 
mentioned, and that the sum mentioned in the bonds 
was apart of it.” “They do not,” says the court, 
“embody even a general statement that the bonds 
were issued in pursuance of the statutes referred to.” 
And in Dixon Co. v. Field, 111 U. S. 83, itis held that 
such estoppels can result only from recitals of ‘* mat- 
ters of fact which the corporate oflicers had authority 
by law to determine and certify. It is not necessary, 
it is true,’ the court proceeds to say, ** that the recital 
should enumerate each particular fact essential tothe 
existence of the obligation. A general statement that 
the bonds have been issued in conformity with the law 
will suffice, so as to embrace every fact which the ofli- 
cers making the statement are authorized to deter- 
mine and certify. This is the rule which has been con- 
stantly applied by this court in the numerous cases in 
which it has been involved. The differences in the re- 
sult of the judgments have depended upon the question 
whether, in the particular case under consideration, a 
fair construction of the law authorized the officers is- 
suing the bonds to ascertain, determine and certify 
the existence of the facts upon which their power, by 
the terms of the law, was made to depend, nvi includ- 
ing of course that classof cases in which the contro- 
versy related, not to conditions precedent on which 
the right to act depended, but upon conditions affect- 
ing only the mode of exercising a power admitted to 
have come into being. Marey v. Township of Oswego, 
92 U. S. 687; Commissioners of Douglas Co. v. Bolles, 
94 id. 104; Commissioners of Marion Co. v. Clark, id. 
278; County of Warren v. Marcy, 97 id. 97; Pana v. 
Bowler, 107 id. 529. The statement of the doctrine 
found in Coloma vy. Eaves, supra, has been often re- 
ferred to and reaffirmed in the later cases. It is there 
said: ‘“‘ Where legislative authority has been given to 
amunicipality, or toits officers, to subscribe for the 
stock of a railroad company, and to issue municipal 
bonds in payment, but only on some precedent condi- 
tion, such as a popular vote favoring the subscription; 
and where it may be gathered from the legislative en- 
actment that the officers of the municipality were in- 
vested with power to decide whether the condition 
precedent has been complied with —their recital that 
it has been made, in the bonds issued by them, and 
held by a bona fide purchaser, is conclusive of the fact, 
and binding upon the municipality, for the recital is 
itself a decision of the fact by the appointed tribunal.” 
Cir. Ct. Ind., Nov. 2, 1885. Moulton v. City of Lvans- 
ville. Opinion by Woods, J. 








NEW JERSEY SUPREME COURT AB- : 
STRACT. 





AGENCY—CONTRACT BY AGENT FOR INFANT PRINCT- 
PAL--INFANCY A DEFENSE PERSONAL.—If a person un- 
dertakes to contract asagent for an individual or cor- 
poration, and contracts in a manner which is not le- 
gally binding upon his principal, he is personally re- 
sponsible; and the agent when sued on such contract 
can exonerate himself from personal responsibility 
ouly by showing his authority to bind those for whom 
he has undertaken to act. Bay v. Cook, 22 N. J. L. 343, 
Was an action against an overseer who had employeda 
physician to attend a sick pauper, without an order 
for relief under the provisions of the act concerning 
the poor. As his parol contract with the physician 
was entirely without authority to bind the township, 
it was said that he had only bound himself to pay for 
the services rendered at his request. Later cases have 
held that an agent is not directly liable on an instru- 
ment he executes without authority in another's 
name. That the remedy in such case is not on the 
contract, but that he may be sued either for breach of 
warranty or for deceit, according to the facts of the 
ease. Jenkins v. Hutchinson, 15 Q. B. 744; Lewis vy. 
Nicholson, 18 id. 503; Baltzen v. Nicolay, 53 N. Y. 467; 
White v. Madison, 26 id. 117, and many other cases 
collected in the notes in Whart. Ageney, $$ 524, 532; 
and notes to Thomson y. Davenport, 9 B. & C. 7%, in 
2Smith Lead. Cas. 358 (Am. ed.) Andrews, J., in 
Baltzen v. Nicolay, supra, says: “The ground and 
form of the agent’s liability in such acase has been the 
subject of discussion, and there are conflicting decis- 
ions upon the point; but the later and better consid- 
ered opinion seems to be that his liability, when the 
contract is made in the name of his principal, rests 
upon animplied warranty of his authority to make it, 
and that the remedy is by an action for its breach.” 
Although the state of demand in the present case is 
informally drawn, there is in the last sentence a 
charge that the defendant’s warranty of authority in 
pretending to act for said minor is broken, whereby 
an action has accrued. This alleged breach of an im- 
plied warranty is founded on the assumption that the 
son could not confer any authority during his minor- 
ity to his father to act for him in the purchase of this 
patent right. There are two answers to this position. 
The act of an infant in making such contract as this, 
which may be for his benefit in transacting business 
either directly or through the agency of another, is 
voidable only and not absolutely void, and therefore 
there is no breach of the implied warranty unless there 
be proof showing that the act of the agent was en- 
tirely without the infant’s knowledge or consent. The 
mere fact of the infancy of the principal will not con- 
stitute such breach. It was argued in Whitney v. 
Dutch, 14 Mass. 457, that a promissory note signed by 
Dutch for his partner, Green, who was a minor, was 
void as to Green, because he was not capable of com- 
municating authority to Dutch to contract for him, 
and that being void it was not the subject of a subse- 
quent ratification. But the court held that it was 
voidable only, and having been ratified by the minor 
after he came of age it was good against him. See 
Tyler Infancy, ch. 3, $§ 14-18. Another answer is that 
the defense of infancy to this contract with the plain- 
tiff can only be setup by the infant bimself, or those 
who legally represent him. Infancy is a personal privi- 
lege of which no one car take advantage but himself. 
Voorhees v. Wait, 15 N. J. L. 343; Tyler Infancy, ch. 
4, $19; Bingham Infancy, 49. Patierson v. Lippincott. 
Opinion by Scudder, J. 

[Decided Feb., 1885.] 
PLEADING — CONDITION PRECEDENT — EXCUSE FOR 
PERFORMANCE.—The declarativn for breach of cove- 
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nant alleged due performance on part of plaintiffs of a 
condition precedent; the defendant pleaded that 
plaintiffs’ right to recover was dependent on perform- 
ance; that plaintiffs had not performed; plaintiffs re- 
plied that although they tendered themselves ready 
and willing to complete the said work, the defendants 
notified them to remove * * * by reason of which 
they were prevented from continuing said work ac- 
cording to the terms of the contract. On demurrer, 
held that the replication was bad. Potts v. Point 
Pleasant Land Co. Opinion by Reed, J. 

[Decided Nov., 1885. ] 

BANK--SAVINGS—POWER OF TREASURER TO BORROW 
MONEY.—The treasurer of a savings bank having au- 
thority to carry on its general business is not viriule 
officii invested with the power of borrowing money 
in behalf of the institution. Fifth Ward Savings Bank 
of Jersey City v. First Nat. Bank of Jersey City. Opin- 
ion by Beasley, C. J. 

(Decided Nov. 5, 1885. ] 


a 


MARYLAND COURT OF APPEALS ABSTRACT. 


CONTRACT—CONSIDERATION—FORBEARANCE TO SUE. 
—A. had a bona fide claim against B., who admitted 
the indebtedness. A. placed the claim inthe hands 
of his attorney for suit, who exhibited the claim to B. 
and also to his father, and informed them of the con- 
seqnences of the attachment suit he was about to in- 
stitute. Thereafter the father took a bill of sale from 
his son of all his property, and upon being told by A. 
that ‘“‘he was going to send the sheriff up,” etc, B.'s 
father replied in substance that A. should have bis 
money if he would do nothing, and A., relying on the 
father’s promise to pay, proceeded no further. JTeld, 
that the forbearance was a sufficient consideration for 
defendant’s promise to pay, and that he was entitled 
to recover. Bowen v. Zipton. Opinion by Irving, J. 
[Decided Nov. 20, 1885.] 


WILL—LEGACY—ADDED LEGACY—CONSTRUCTION.— 
By the sixth clause of his will, testator devised and 
bequeathed to his three sons, Edward, James M. and 
Daniel Lloyd, and the survivors or survivor of them, 
and the heirs, etc., of the survivor, for and during the 
life of his daughtev, Elizabeth Tayloe Winder, ‘*‘ and 
no longer,”’ his farm in Talbot county, called Knightly, 
on which she then resided, and also the sum of $5,000, 
in special trust and confidence, that they should col- 
lect and receive the profits and interest thereof, and 
pay the same over to her for her sole use and benefit, 
during her natural life, whose receipts in writing 
therefor should bea sufficient discharge to the said 
trustees, her coverture notwithstanding; and from 
and after her death he devised and bequeathed the 
said farmand money before given in trust for the 
benefit of his said daughter, directly, and not in trust, 
to her child or children, if any, their heirs, etc., 
equally to be divided between them, share and share 
alike. By acodicilto his will he bequeathed to his 
twosons, Edwardand James M. Lloyd, ‘‘in special 
trust, agreeably with the provisions of my said will, the 
sum of $5,000 (in addition to the $5,000 devistd in my 
said will); also all the servants or slaves and other ar- 
ticles held by me under a bill of sale from Edward 8. 
Winder, and all servants or slaves of mine which may 
be in the service or possession of said Fdward S. Win- 
der, or living on the farm called Knightly, at the time 
of my death, for the use and benefit of my daughter, 
Elizabeth Tayloe Winder.”’ In an action brought for 
the construction of the will, the children of Mrs. Win- 
der, she being dead, contended that the $5,000 and the 
proceeds of the sale of the slaves mentioned in the 





clause of the codicil just quoted, passed to them upon 
the death of their mother, in precisely the same man- 
ner as did the property devised and bequeathed to 
them by the will; while on the part of the appellee it 
is contended that the additional bequest of money and 
slaves made to Mrs. Winder by the codicil was for her 
life only, without remainder to her children, and that 
subject to the bequest for the life of Mrs. Winder such 
property passed to the three sons of the testator under 
the residuary clause of the will. Held, that Mrs. Win- 
der took no more than an equitable life estate in the 
legacy given by the codicil, and at her death the prop- 
erty passed under the residuary clause. Buchanon v. 
Lloyd. Opinion by Alvey, C. J. 

[Decided Nov. 20, 1885.] 
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MICHIGAN SUPREME COURT ABSTRACT. 





SEDUCTION—EVIDENCE TO SHOW RELATION OF PAR- 
TIES—CREDIBILITY OF PLAINTIFF AS WITNESS—INCA- 
PACITY OF DEFENDANT.—Evideuce of acts of famil- 
iarity between plaintiff and defendant, who had 
adopted her, held admissible and properly allowed to 
goto the jury. (2) Where the jury are iustructed in 
regard to a discrepancy between the testimony of 
plaintiff as given iu a bastardy proceeding and in the 
action for seduction, that if she understandingly mis- 
related facts they would be justified in refusing to ac- 
cept her testimony unless corroborated, but that they 
must determine for themselves her credibility, and 
make up their minds from a view of all the circum- 
stances, the defendant cannot complain of such in- 
struction. (5) Where evidence tending to show a want 
of capacity on the part of defendant is given by 
physicians, based on subsequent examinations, or 
proof is met by positive testimony of facts, the jury 
must determine what the facts are, and cannot be re- 
quired to give the medical testimony greater weight 
than they think it deserves. Watson v. Watson. 
Opinion by Campbell, J. 

(Decided Nov. 19, i885.] 

ATTACHMENT—EXEMPT PROPERTY.—A creditor can-, 
not complain of any disposition made of exempt prop- 
erty by a debtor, and a party to whom such property 
has been transferred, whether absolutely or by way of 
security, holds it exempt from attachment by a cred- 
itor of the former owner. Emerson v. Bacon. Opin- 
ion by Campbell, J. 

[Decided Novy. 19, 1885.] 


SPECIFIC PERFORMANCE — CONTRACT TO SUPPORT — 
MUTUALITY.—A court of equity cannot enforce a con- 
tract specifically unless it can be done mutually and 
completely, and so as to secure substantially beyond 
question allthat the parties contemplate. If this is 
impracticable the remedy, if any exists, is to be found 
elsewhere. Buck v. Smith, 29 Mich. 166; Blanchard 
v. Detroit, L. & L. M. R. Co., 31 id. 52; Rust v. Con- 
rad, 47 id. 449; Bumpus v. Bumpus, 53 id. 346; Wright 
v. Wright, 31 id, 380; Roberts v. Kelsey, 38 id. 602. 
Specific performance of an agreement to support a pa- 
rent in consideration of a conveyance of land toa 
daughter, a married woman, cannot be decreed as 
against her husband and sole heir after her death; 
nor can damages be decreed fora refusal on the part 


of the husband to carry out the agreement. Opinion 
by Campbell, J. 
{Decided Nov. 19, 1885.] 

NEGLIGENCE — CONTRIBUTORY — DEFECTIVE HIGH- 


wAy.—A person is not necessarily precluded from re- 
covering foran injury caused by a defect in the highway 
at night, simply forthe reason that he was aware of such 
defect; but this fact, with all others, is proper to be 
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taken into consideration by the jury in determining 
whether, under all the facts and circumstances, he was 
guilty of carelessness or negligence, without which he 
would not have beeninjured. Lowell v. Township of 
Watertown. Opinion by Champlin, J. 


[Decided Nov. 19, 1885.] 
——_>_—_—_—. 


CRIMINAL LAW. 

EVIDENCE—DYING DECLARATIONS.—Upon the trial 
of a personon the charge of murder, it appeared 
that the deceased, some days before his death from 
the wound he had received, made a statement to the 
effect that the defendant shot him. The preliminary 
proof to the court showed that at the time of making 
the statement the deceased had not been informed by 
his pbysician or any one else that his wound was mor- 
tal, though he said at the time he would not live three 
days. It further appeared that he made no prepara- 
tion of any kind in view of death, often used profane 
language, and spoke about being able to resume busi- 
ness and of getting married in afew days. Held, that 
the statement of the deceased was not admissible as a 
dying declaration, it not appearing it was made in 
view of impending death, and under the sanction of 
moral sense of certain and just retribution. Sup. Ct. 
Iil., Jan. 22, 1885. Digby v. People. Opinion by 
Craig, J. [113 Ill. 123.] 


ASSAULT—INTENT TO STEAL—CHARACTER OF WEAP- 
ONS—*‘ DEADLY."’ — Where three persons enter the 
premises of another with intent to steal, and on being 
detected by the owner, assaulted him, and during the 
difficulty ensuing, one of them struck the owner and 
another shot at him with a pistol, it was held, that 
whatever act was done by any one of the defendants 
so entering the premises, was in law the act of all, and 
that all were guilty of an assault with intent to mur- 
der. (2) Anindictment for an assault with intent to 
commit murder, charged that the defendants assaulted 
the prosecutor with a loaded pistol and a hoe, without 
alleging the hoe and the pistol were deadiy weapons, 
and there was no direct proof that they were deadly 
weapons. Held, that the indictment was sufficient, 
and that if it was necessary to show the weapous used 
were deadly ones, that was shown by proof of an as- 
sault with the pistol and hoe, and that a hoe, in legal 
signification, is a deadly weapon, as much so as a 
loaded pistol or an axe, and that proof of their deadly 
character was not necessary. (5) Such things as all 
persons of ordinary intelligence are presumed to know 
are not required to be proved. It is not therefore nec- 
essary, on the trial of parties for an assault with a 
loaded pistol and a hoe, with intent to murder, to 
prove that they were deadly weapons. Snp. Ct. Ill. 
Hamilton v. People. Opinion by Mackey, J. [113 Ill. 
34.) 


LARCENY—PARTING WITH POSSESSION—TITLE IN 
BAILEE.—Goods on the premises of the owner, to be 
used by himself and family, including his servants, are 
always deemed to be in the possession of the owner, 
although the ordinary duties of the servants and other 
members of the household require them, from time to 
time, to handle, occupy or use them, or even to sell or 
dispose of them. So where chairs, beds, etc., are occu- 
pied by a guest, whether in a hotel or private family, 
or where plates or other articles are used by one at the 
table of another, or where the owner delivers a chattel 
to another to be examined or used for some temporary 
purpose in the presence of the owner, the same rule 
applies. In all such cases the possession remains with 
the owner, and those having the temporary use or oc- 





cupanucy are deemed to have only the mere cus- 
tody, and a felonious taking of the same by them 
is larceny. But when the owner of a _ chat- 
tel delivers it to one other than a mere ser- 
vant in trust upon a contract that the latter 
will faithfully execute the trust, the rule is different. 
In such case, whichis an ordinary bailment, the pos- 
session, as well as the custody, passes to the bailee 
with its delivery, and while the bailment exists the 
bailee cannot by the common law aommit a larceny of 
the chattels. Where the possession is uot fairly and 
honestly obtained, as when there is an original pur- 
pose on the part of the bailee to steal the property, 
and the bailment isa mere pretense on his part to 
hide a felonious intent, the possession will not pass; 
and if the property is subsequently converted in pur- 
suance of such criminal purpose, it will be larceny by 
the common law. Where the owner intends to part 
both with the title and possession, and the property is 
delivered in pursuance of such intention, the person 
receiving it cannot be convicted of larceny, although 
the transfer was induced by the fraud of the latter, 
and with a purpose to steal the property. Where the 
possession has passed, under a valid bailment, to the 
bailee, if he is guilty of any tortious act in respect to 
the subject of the bailment whereby the contract is 
terminated, the possession will revert back to the 
bailor, although the actual custody remains in the 
bailee; and if the latter then appropriates the prop- 
erty to his own use, with intent to steal it, he will be 
guilty of larceny at common law. Sup. Ct. Ill. John- 
son v. People. Opinion by Mulkey, J. [113 Ill. 100). 
BASTARDY—SUBSEQUENT MARRIAGE OF THE MOTHER 
—LIABILITY OF HUSBAND TO SUPPORT CHILD.—Under 
the Bastardy Act, complaint during pregnancy, and 
before delivery of the child, can only be made by an 
unmarried woman; but after delivery, while she is 
single, the subsequent marriage of the mother will not 
prevent her from making complaint against the re- 
puted father of the child. The true construction of 
the statute is that the mother shall be unmarried at 
the time the childis born; and the word “unmarried” 
in the law does not properly relate to the time of mak- 
ing the complaint. The marriage of the mother of an il- 
legitimate child, after delivery, to one not the father, 
cannot affect the siatus of such child, and the husband 
will not be liable forits support. Sup. Ct. Ill. People 
v. Volksdorf. Opinion by Dickey, J. [112 Ill. 282]. 


——- - -- -— 


NEW BOOKS AND NEW EDITIONS. 
BERNHEIM’s LAW OF ALIENS. 

The History of the Law of Aliens, from the standpont of, 
comparative jurisprudence. Abraham Charles Bernheim 
New York, 1885. 

This dissertation, in part fulfillment of conditions 
for the degree of a doctor of philosophy of Columbia 
College, though above the average of those we have 
seen, is indicative rather of this writer’s individual 
cleverness than of a high requirement by the faculty of 
Columbia College. First,the treatise lacks method; and 
next, its very title is somewhat open to criticism; why 
“standpoint,” and not from the point of view “of 
comparative jurisprudence.’ Fora doctor of philoso- 
phy this last would have been much more elegant. 
But aside from the mere criticism of this author’s 
style and method, the treatise itself is full of indica- 
tions of sound learning, and isa laborious complement 
of facts relative to the peregrinal status. The addition 
of a closing chapter containiug some philosophical de- 
ductions would, we think, have made this a lasting 
and valuable contribution to comparative jurispru- 
dence. 
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CURRENT TOPICS. 


HE leading article in the American Law Review 
is on the recent Pall Mall Gazette disclosures of 
sexual crimes in England. The writer, contrary to 
the custom of the Review contributors, has not the 
courage to sign his name, it seems; at all events he 
writes under an assumed one. The article is full of 
unsavonry details, and the conclusion of the writer 
is that the allegations of the Gazette are unsupported. 
That being so, what is the use of publishing the 
indecent details of the modus operandi? If his con- 
clusions were the reverse, it might do some good to 
set forth the evidence supporting them, although we 
are doubtful even of that; but not otherwise. There 
are certain social sores, well known to exist, and 
which will exist so long as human nature is what it 
is, and which it answers no good purpose to lay 
bare and probe. It is well known, for example, that 
houses of prostitution exist in every commuuity, 
but it does no good for a Tallmage to visit them and 
preach against them, nor would it do any good for 
the press to publish a list of them, with a disclosure 
of instances and details of the circumstances of 
seduction, rape and prostitution enacted in them. 
So it is well known that there are pimps and 
procurers in many communities, but it answers 
no good purpose to depict in glowing colors 
the modus operandi of their unholy trade, and the 
details of particular scenes of wrong doing. We 
would not be thought puritanic or squeamish about 
such matters, but we cannot imagine any result but 
bad from such publications, and from the publica- 
tion of the testimony in rape and adultery and se- 
duction cases, in newspapers, legal journals, or law 
reports. 


A bar meeting in the city of New York on the re- 
tirement of Chief Justice Charles P. Daly, of the 
Common Pleas, was held on the 30th ult. Ex-Presi- 
dent Arthur presided, and speeches were made by 
him and Messrs. Field, Butler, O’Gorman and 
Larremore. Judge Daly’s reply was admirable. 
The most gratifying part of it was his announce- 
ment that he intends to publish his recollections of 
the bench and bar of this State. We wish that 
several of our venerable lawyers would do likewise. 
Such memoirs are of perennial interest, and are 
much more valuable and trustworthy than the voice 
of tradition. 

As might have been expected, the judges of the 
Supreme Court of the United States indignantly 
deny the rumor that they keep intoxicating bever- 
ages about the court-room, and indulge in them at 
the capitol. That sort of loaferism is confined to 
our law-makers, we believe. 


Vor. 33 — No. 2. 





The New York Daily Register, in speaking of 
codification, hits the nail on the head as follows: 
‘What a code is wanted for is not to settle in ad- 
vance at one swoop of legislative declaration those 
mooted points of justice which remain undetermined, 
but to sift out and state separately what is fixed and 
what every one ought to concede to be fixed; so 
that the premises of argument on new questions 
would afford a firm starting point, and that debate 
on nondebatable objections might be ignored.” 
And yet there are many lawyers who insist that this 
has not been done and cannot be done. The same 
lawyers who admit the practicability of enacting the 
law on a few points in statutes, as has been done, 
strenuously insist that it is impracticable to enact in 
statutes the decisions of the courts on the very same 
points! This fact measures the obstinacy and 
blindness of the opponents of codification. Their 
radical objection is to interference with the power of 
the judges to alter and make law for the particular 
case asit may please them. So between the pre- 
tence of stare decisis on the one hand and the fact 
of the ‘‘ elasticity ” of the law on the other, suitors 
know not what the law is or may be for two days 
together. 


The attention of our new legislature should be called 
to the state of the calendar of our Court of Appeals, 
andt he imperative necessity of enabling that court 
to do its business. Our own opinion is that the best 
plan isto have more judges, and to have them sit in 
separate branches, or to have a constant session, the 
judges taking turns. This would require a consti- 
tutional amendment, which could not be submitted 
to the people within two years, and the loss of a 
year is serious. But whatever plan is adopted there 
should be immediate action. It is disgraceful that 
our law-makers do not provide sufficient judicial’ 
machinery to transact the legal business of the 
State. There is nothing more vital to the interests 
of the State than this. It is fully as important as 
the matter of nursing or killing presidential candi- 
dates. 

Congress also ought to do something to relieve 
the calendar of the Federal Supreme Court. The 
Davis bill has not commended itself to our judg- 
ment, but it seems to stand the best chance of any 
of the schemes proposed, and is certainly better 
than the present condition. If nothing better can 
be got, let us have that then, but let us have 
something at this session, and end this miserable 
state of affairs. 

Several interesting pamphlets deserve acknowl- 
edgment. ‘A Paper on the Codification of the 
Unwritten or Common Law of Ohio.” by Isaiah 
Pillars, and ‘‘ Should the Laws be reduced as far 
as possible to the form of a Statute?” by Judge E. 
P. Green, of Ohio, both favor general codification. 
Mr. Francis Rawle, of Philadelphia, sends us his 
valuable essay on ‘‘ Car Trust Securities,” read last 
summer before the American Bar Association. It 
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is surprising to learn from this paper that Pennsyl- 
vania has no general system of recording or filing 
chattel mortgages. 


The decision of Justice Vann in the case of 
People ex rel. Brown v. Board of Supervisors of On- 
ondaga County, that counsel assigned by the court 
to defend prisoners have no legal claim for com- 
pensation from the public, should draw the atten- 
tion of the legislature to a defect in our laws. The 
decision is in conformity with previous decisions 
and is probably correct, but there is no good reason 
why lawyers should be compelled to work for noth- 
ing, and the legislature should provide for their 
compensation. Justice Vann says: ‘‘ The increase 
of expenses, the lengthening of trials, and the dan- 
ger of abuses of various kinds that will occur to 
every thoughtful lawyer are subjects worthy of con- 
sideration. The valuable privilege that every at- 
torney enjoys of exemption from jury duty is worth 
more to the legal profession in time and money than 
liberal compensation for the defense of poor pris- 
oners. The readiness of attorneys to assume the 
burden of aiding the destitute and friendless, the 
reluctance of courts to insist that counsel should act 
when it would be a hardship, the smoothness with 
which the practice has worked for generations, the 
absence of any strong or general pressure from the 
profession for compensation, and the virtual assent 
of the ablest and noblest men of the bar for so many 
years to the existing state of affairs, are facts within 
the knowledge of, and doubtless considered by the 
Legislature, and in the light of which the section 
in question may be construed.” This is very pretty 
sentiment, but there is no more reason why a law- 
yer should be compelled to defend a poor prisoner 
without pay than why Justice Vann should act asa 
judge for nothing. He would hardly think his 
exemption from jury an adequate compensation 
for his service as a judge. 


Is not our good friend the Central Law Journal 
waxing rather warm on the subject of fraudulent 
imitation of trade-marks? Here is what it says: 
‘‘There is no kind of larceny more sneaking, snake- 
like and despisable, than the attempt of one, mer- 
chant to steal another’s trade by the imitation of a 
trade-mark, trade-name or devise, in connection 
with which his trade of the former has been built 
up, and by which his business or goods are adver- 
tised. Equity gives relief in these cases on the 
theory of protecting property; but the criminal law 
ought also to interfere, and one whois guilty of this 
species of larceny ought to be visited with a good 
term in the penitentiary.” The offense that drew 
forth these strong remarks was the imitation of the 
name, ‘‘ Sweet German Chocolate.” It strikes us 
that it would answer every purpose to decree that 
the offender should be compelled to drink a speci- 
fied quantity of his concoction every day— the 
quantity to be assessed by the court. 





NOTES OF CASES. 


N Bowlin v. Lyon, lowa SupremeCourt, 25 N. W. 
Rep. 766, it was held that the proprietor of a 
skating rink is not liable in damages for excluding 
a colored person therefrom. The court said: “The 
reasonable inference from the allegations of the 
petition is that defendants are the owners of a build- 
ing in which they permit parties to engage in the 
exercise of roller skating, for which privilege they 
charge a consideration, and where exhibitions are 
sometimes given by experts in the art of skating, on 
which occasion an admission fee is charged, and that 
the general public was invited to resort to the place 
for amusement and recreation. It may be said, as 
a general rule, that the law does not undertake to 
govern or regulate the citizen in the conduct of his 
private business. In all matters of mere private 
concern he is left free to deal with whom he pleases, 
and to make such bargains as he is able to make 
with those with whom he does deal. There are 
however classes of business in the conduct and man- 
agement of which, notwithstanding they may be 
conducted by private parties for their own emolu- 
ment, the general public has such interest as that 
they are properly the subject of regulation by law, 
and those engaged in them are subject to restric- 
tions and limitations which do not apply to persons 
engaged in other kinds of business. Innkeepers 
and carriers of passengers are of this class. All mem- 
bers of the general public are entitled to demand ac- 
commonations from them, and they are bouud to 
afford such accommodations if they are able todo so, 
If the innkeeper has room in his house he is bound 
to receive and entertain any traveller or wayfaring 
person who applies for accommodation, and is able 
and willing to pay a reasonable consideration 
therefor, and! whose character and conduct are un- 
objectionable; and the carrier is also bound to re- 
ceive all members of the public who apply,for accom- 
modation, and whom he is able to accommodate. 
Story Bailm., §§ 475, 476. While they have the 
right, doubtless, to make reasonable and proper rules 
for the conduct of the business in which they are 
engaged, they are not permitted to discriminate in 
favor of or against any class. Nor are they at liberty 
to refuse accommodations to any whom they are able 
to accommodate, Rex v. Ivens, 7 Car. & P. 213; 
Railroad Co. v. Williams, 55 Ill. 185; Coger v. 
North West. Union P. Co., 87 Iowa, 145. The ground 
upon which these restrictions are imposed is that 
persons engaged in these vocations are in some 
sense servants of the public, and in conducting their 
business they exercise a privilege conferred upon 
them by the public, and they have secured to them 
by the law certain privileges and rights which are 
not enjoyed by the members of the public generally. 
It may be that the manager of a place of public 
amusement, who carries on his business under a 
license granted him by the State, or a municipal 
corporation organized under the laws of the State, 
would be subjeet to the same restrictions. We in- 
cline to think that he would; for as he carries on 








THE ALBANY LAW JOURNAL. 


23 





public, the presumption is that the intention was 
that whatever of advantage or benefit should result 
to the public under it shonld be enjoyed by all its 
members alike. The power which granted the li- 
cense represented each member of the public in mak- 
ing the grant, and each member, with reference to 
these privileges which accrue to the public under it, 
must be on an equality with every other member. 
It seems to us however that the business conducted 
by the defendants was not of this character. The 
public has assumed no control of it, and it does 
not appear that it isa business in which the public 
have aconcern. Any citizen of the State has the 
right to establish himself in it at his own election, 
and no license or authority from the pnblic is re- 
quired therefor. It seems to us that it is essentially 
a private business, and that it will remain so until 
the public assumes some control of it. Defendants 
were using their own property in conducting the 
business, and were carrying it on according to their 
own notions. When members of the public entered 


the building, they did so by permission of defend- 


ants, or under a contract with them, When they 
invite the members of the public to go to the place, 
they offered simply to extend to them permission to 
enter or to contract with them for that permission. 
We see no reason why they might not have limited 
their invitation to certain individuals or classes. 
As the place belonged to them, and was under 
their exclusive control, and the business was a pri- 
vate business, it cannot be said, we think, that any 
person had the rightto demand admission to it. 
They had the right, at any time, to withdraw the 
invitation, either as to the general public, or as to 
particular individuals.” 


In OBrien v. Frasier, New Jersey Supreme 
Court, Nov. 1885, 2 East. Rep. 865, it was held that 
in an action for malicious prosecution, evidence of 
the plaintiff's bad reputation is admissible in miti- 
gation of damages. The court said: “Touching the 
first subject, it is conceived that when a plaintiff in 
a suit for malicious prosecution founds his action 
in part on an injury done to his character by such 
prosecution, the legal rule is quite settled that he 
thereby puts his general character in issue. As long 
ago as the case of Savile v. Roberts, reported in 1 
Ld. Raym., 374, Lord Holt, in defining the damages 
which will support a suit of this character, statesas 
his first class these instances when the only injury 
consists in the ‘damage done to a man’s fame, as 
if the matter whereof he be accused be scandalous,’ 
It would seem to follow therefore that whenever 
the action is used as a means of reparation for an 
injury in whole or in part done to his character, 
the plaintiff in such procedure must stand in pre- 
cisely the same attitude that the actor in an action 
for libel or slander assumes, and in the latter class 
of cases it has been adjudged in this court that the 
general bad character of the plaintiff at the time of 
the alleged grievance is admissible on the part of 





the defense in mitigation of damages. The case 
indicated is that of Suyre v. Sayre, 1 Dutch. 235, in 
which Chief Justice Green reviews the English and 
American decisions on this subject, and finally de- 
clares that the class of evidence in question is ad- 
missible in mitigation of damages, on the broad 
ground, ‘that it cannot be just that a man of in- 
famous character should for the same libellous mat- 
ter be entitled to equal damages with the man of 
unblemished reputation.’ It is also to be noted, in 
this connection, that in his discussion of this sub- 
ject the accurate jurist just mentioned evidently 
considered the action for malicious prosecution, 
based on an injury to character, as in pari materia 
with the action for libel or slander, and refers to 
both procedures throughout his opinion as resting 
on the same general principle. And indeed it does 
not seem to be desirable that a malicious prosecu- 
tion for an indictable and odious offense is a libel 
to which is, in some cases, superadded illegal im- 
prisonment and the loss of property, so that it would 
be quite abmormal for the same court to declare 
that in the actions for libel the plaintiff's character 
is in issue, but in actions for malicious prosecutions 
it isnot inissue. And the decision just referred to ap- 
pears to accord with the great weight of authorities, 
as will plainly appear by a reference to any of the 
leading text-books treating of the subject. 1 Whart. 
Ev., $54; Bucon v. Towne, 4 Cush. 217; Fitzgibbon 
v. Brown, 43 Me. 169. Evidence as to the bad 
moral character of the plaintiff was, it is considered, 
plainly admissible in mitigation of damages.” 
ee ee 
REMEDIES OF TAX PAYERS AGAINST PUBLIC 
OFFICERS. 
)” TOCQUEVILLE, in his ‘* Democracy in Amer- 
ica’’ (Bowen’s translation, vol. 1, pp. 95-97), dis- 

cussing the New England township system of local 
self-government, says that ‘‘the demands made upon 
a township are in general plain and accurately de- 
fined; they consist of a simple fact, or in a principle 
without its application in detail. But the difficulty be- 
gins when it is not the obedience of the township, but 
that of the town officer, which is to be enforced. All 
the reprehensible actions whicha public functionary 
can commit are reducible to the following heads: 

He may execute the law without energy or zeal. 

He may neglect what the law requires. 

He may do what the law forbids. 

Only the last two violations of duty can come before 
a legal tribunal; a positive and appreciable fact is the 
indispensable foundation of an action at law. But 
where the officer performs his duty unskilfully, or 
obeys the letter of the law without energy or zeal, he 
is out of the reach of judicial interference. The fear 
of removal is the only check tu these quasi officers. 
Moreover, a perpetual supervision would be necessary 
to convict the officer of negligence or lukewarmness. 
The only security for that active and enlightened obe- 
dience, which a court of justice cannot enforce upon 
public functionaries, lies in the arbitrary removal of 
them from office. 

Thus to recapitulate in a few words what Ihave de- 
scribed : 

If a public officer in New England commits a crime 
in the exercise of his functions, the ordinary courts of 
justice are always called upon to punish him. 
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If he commits a fault in his administrative capacity 
a purely administrative tribunal is empowered to 
punish him, and if the affair is important or urgent, 
the judge does what the functionary should have 
done. 

Lastly, “if the same individual is guilty of one of 
those intangible offenses, which human justice can 
neither define nor appreciate, he annually appears be- 
fore a tribunal from which there is no appeal, which 
can at once reduce him to insignificance, and deprive 
him of his charge.” 

What De Tocqueville says about the New England 
township officers applies with equal force to all admin- 
istrative officers, whether of a toygn, county, village or 
city. The number of these officers has greatly multi- 
‘plied, and their functions have been materially en- 
larged and extended. The tendency, at least in New 
York, has been, and now is, toward decentralization, 
as far as the State is concerned, and a corresponding 
increase in the powers of merely local officers, particu- 
larly the county boards of supervisors, the boards of 
trustees of incorporated villages, and the boards of al- 
dermen in cities. By amendment to the Constitution, 
power to enact laws covering a great variety of sub- 
jects has been taken away from the State Legislature, 
and placed in the hands of local boards, who are sup- 
posed to be better qualified to judge of the necessity 
of local legislation, and to feel more interest in mat- 
ters to be affected by such legislation. An examina- 
tion of the State Constitution, art. 3, §$ 17-25, both in- 
clusive (which sections were adopted in 1874), will 
show some of the more important changes in this re- 
spect. While the administration of affairs has in many 
instances been taken away from the State Legislature, 
and devolved upon local boards, the people them- 
selves, to a remarkable extent, have been deprived of 
the right to express their opinion directly on meas- 
ures of merely local interest; in other words, certain 
public officers are not now, as formerly, obliged to ob- 
tain the approval of the people, by their vote, before 
contracting public obligations or engaging in public 
enterprises. The people of a town or village formerly 
had the right to vote, in the first instance, upon a ques- 
tion involving the levying of a tax, or the expenditure 
of public money; now the proper officers may, with- 
out consulting their constituents, make the necessary 
expenditure, or contract certain public obligations, 
which are, or may become, binding upon the people. 

It is not my purpose in this article to go into detail 
on the question of change of power from State to local 
authority, but I think that a careful examination of 
the statutory and constitutional changes in New York 
within the last twenty-five years will show that while 
the tendency has been to curtail the administrative 
functions of the State government, making it less pa- 
ternal iu its character, and to correspondingly increase 
and enlarge the powers and functions of merely local 
officers, the tendency has also been in the direction of 
a curtailment of the powers of the people themselves, 
and they have been deprived to a serious degree of the 
measure of control which they formerly oxercised over 
their officers, by means of a vote at a town meeting or 
municipal election. 

Decentralization, as faras the State is concerned, 
and centralization in local affairs have gone hand in 
hand. While power has been taken from the State as 
a political entity, it has not been returned to the peo- 
ple themselves, but has been given to local governing 
boards, nearer the people, still only representative in 
character. With the increased powers of these officers 
there exist also added responsibilities and obligations. 
A violation of their duty often becomes a very serious 
matter, and the tax payers and people particularly in- 
\erested ought to have aremedy commensurate with 





the injury suffered, as some compensation (often very 
slight) for the power which they have surrendered 
into the hands of these officers. 

For many delinquencies of public officers, as shown 
by De Tocqueville, there is no appropriate remedy. 
But for many other violations of duty there ought to 
be, and is, an ample remedy, both preventive and pu- 
nitive. I purpose, in this article, to show the history, 
growth and present state of the law in New York af- 
fecting the civil remedies of tax payers against public 
officers. Ishall not assume to cite every authority, 
but will try to show the general course of judicial and 
legislative action on this subject. The study of the 
evolution of the idea that tax payers are entitled to 
prevent, by appropriate process, the consummation 
and performance of the contemplated wrongful acts 
and contracts of public officers, affords another illus- 
tration of the general truth that all legislation is a 
growth. Laws grow as the wants and condition of 
men develop. Humaningenuity is inadequate to the 
preparation of perfect laws, and no Legislature ever 
had, and none ever will have, wisdom and fore- 
sight enough to enact at a single stroke a law af- 
fecting social, commercial and political rights so per- 
fect that no amendment nor alteration need be made 
to meet the ever-varying phases and necessities of hu- 
man society. It will doubtless be observed that the 
law on this subject has come up toits present condi- 
tion through great tribulation. The idea of affording 
relief to taxpayers by an action directly against the 
offending officers was at first received with judicial 
favor, but it was afterward repudiated, and tax payers 
were denied any standing in court to restrain the al- 
leged unlawful acts of public officers, or punish them, 
ina civil proceeding, for their delinquency. So after 
much halting and fluctuation, and many buffetings in 
the courts, this question finally came into the Legisla- 
ture, which body declared in 1872 that tax payers have 
rights which public officers are bound to respect, and 
an attempt was made to devise an adequate remedy 
for the violation of official duty. Before examining 
this statute let us look at the history of this question 
as it found its way into and out of the courts prior to 
1872. In this examination no notice will be taken of 
those actions against public officers which affect only 
private rights—as involving questions of nuisance, etc. 
—but only those willbe cited which affect the reme- 
dies of tax payers as such, or the whole body of taxa- 
ble inhabitants. 

In 1847 the common council of the city of New York 
appropriated $5,000 as an outfit for the First Regiment 
of New York Volunters for the Mexican war. They 
also directed the payment of $16,000, being the amount 
of penalties, costs and counsel fees in certain suits 
brought against the supervisors of New York for vio- 
lation of duty in refusing to pay the salaries of the 
judges of the Court of Sessions. A tax payer of the 
city filed a bill praying for an injunction restrain- 
ing the common council from paying thosesums. The 
council suffered a default. On a motion fora final de- 
cree anda perpetual injunction, Edmonds, J., said 
that he had doubts whether the court had jurisdiction 
to interfere in such a case; but as the council—by suf- 
fering the bill to be taken as confessed—had conceded 
the jurisdiction of the court, as well as admitted their 
own delinquency, he though he ought not to refuse 
the relief asked for; and therefore granted an injunc- 
tion. Adriance vy. Mayor, etc., of New York, 1 Barb. 
19. 

In 1852 a bill to rebuild Washington Market, and 
awarding the contract therefor, was adopted by the 
board of aldermen of the city of New York. Certain 
tax payers filed a bill alleging that for certain reasons 
which need not be stated here, the common council, in 
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passing the resolution, acted in contravention of the 
charter, and they asked to be relieved from the bur- 
dens which they alleged would necessarily be im- 
posed upon them as freeholdersand tax payers if the 
resolution should be carried into effect. The common 
council contended that what was done was a legisla- 
tive act, and that being such, it was not subject to re- 
striction or control. The court said this would un- 
doubtedly be the case if the common council had 
acted within the scope of their legislative powers; but 
the ground on which the plaintiffs asked, and on which 
alone they could be entitled to rely, was that the 
council had transcended their legislative powers. The 
common council also claimed that the power of the 
court to control the acts of a municipal corporation is 
limited to those cases where the corporation is a trus- 
tee for an individual or aclass of individuals, in re- 
spect to a fund or certain property in which such indi- 
vidual or class has a peculiar and personal interest, 
not common to the whole of thecorporators. But the 
court said that when an act is clearly illegal, and when 
the necessary effect of such act will be to injure or im- 
pose a burden upon the property of any corporator, 
there is enough, according to every principle which 
has regulated the action of courts of equity to warrant 
the interference of the court, and Bromley v. Smith, 1 
Sim. 8, was cited, in which case it was held that where 
a matter was necessarily injurious to acommon right 
a portion of the parties injured might institute a suit, 
although a majority of the persons injured approved 
of the act complained of; and in that case it was also 
held that it was not necessary that the proceeding to 
restrain the illegal act should be by information filed 
by the attorney-general. Inthe New York case the 
cuurt also said that the interest of the plaintiffs as tax 
payers and freeholders in the city, was as certain and 
direct as that of astockholder in a moneyed corpora- 
tion. Christopher v. Mayor, etc., 13 Barb. 567. 

Here was good ground for the tax payers to stand 
upon, and the doctrine enunciated by the court in this 
case received further sanction in Milhaw v. Sharp, 15 
Barb. 793 (1853), also a New York city case. Here the 
court held that so faras the common council acts in 
the exercise of its public political powers, and within 
the limits of its charter, it is vested with the largest 
discretion, and whether its laws are wise or unwise; 
whether they are passed from good or bad motives, it 
is not the province of the Supreme Court to inquire. 
But as regards the acts of the corporation with refer- 
ence to its private property, it stands upon a very dif- 
ferent footing. Such property is held for the benefit 
of all the corporators. Inrespect to that, the corpo- 
ration is charged with high duties. It is the deposi- 
tary of a trust, which itis bound to administer faith- 
fully, honestly and justly; and if it is guilty of a 
breach of trust, by disposing of its valuable property 
without any or for a nominal consideration (in this 
case a graut of a right to lay a railway track in Broad- 
way), it will stand upon the same footing as if it were 
the representative of a private individual, or of a 
private corporation. It was also held that per- 
sons who were owners of property in the city, 
and tax payers to a large amount, had such an 
interest in preventing the grant from being carried 
into effect, that they hold a right to institute a suit in 
their own names for the purpose of obtaining an in- 
junction to prevent the construction of a railway 
track. In Stuyvesant v. Pearsall, 15 Barb. 244, the 
same doctrine was declared, and Milhau v. Sharp was 
cited as authority. 

So in De Baum v. Mayor, etc., 16 Barb. 392 (1853), the 
court said that a person owning real estate in the city 
of New York, and paying taxes on it, may prosecute 
an action against the corporation on behalf of himself 
and other tax-paying citizens, to enjoin the corpora- 








tion from expending the money to be raised by taxa- 
tion in repairing or paving a street in a manner con- 
trary toan express law, and tending to add to the 
taxes of the inhabitants; and that such suit need not 
be instituted by the attorney-general, and that it was 
not necessary for him to join in it. 

Up to this time the decisions of the courtshad been 
substantially uniform; but now a divergence of opin- 
ion becomes manifest. The last decision referred to 
was by the Supreme Court, sitting in New York city, 
in 1853. Inthe same year the Superior Court of the 
city of New York held that where the act of a muni- 
cipal corporation, against which relief is sought, affects 
injuriously the whole community over which the cor- 
porate jurisdiction extends, the attorney-general is a 
necessary party to the proceeding. Davis v. Mayor, 
etc., 2 Duer, 663. This was directly contrary to the 
opinion of the Supreme Court in the De Baum case, 
decided about the same time; and a little later the 
Supreme Court held that a tax payer could not main- 
tain this kind of an action against a public officer. 

8o far this question had been confined to the lower 
courts; no case seems to have been carried to the 
court of last resort. Besides it will be noticed thatall 
the cases referred to arose in the city of New York. 
An appeal was taken to the Court of Appeals from the 
Superior Court in the Davis case, and that court in 
1856 sustained the opinion of the lower court holding 
the plaintiffs, tax payers, incapable of maintaining the 
action, though the judgment was reversed on other 
grounds. The higher court gave but little considera- 
tion to this question. 

In 1858 the Court of Appeals had this question 
squarely before it, and gave it careful consideration. 
The question came up from Broome county. The 
board of supervisors of that county had passed a reso- 
lution dividing the town of Chenango into three towns, 
to be called respectively Binghamton, Chenango and 
Port Crane. The plaintiffs, seventeen in number, rep- 
resented themselves to be, and to have been for more 
than four months before the commencement of the ac- 
tion, residents and freebolders of that part of the town 
of Chenango which by the act of the board of supervi- 
sors was sought to be erected into a separate town by 
the name of Port Crane. They stated that they com- 
menced the action on behalf of themselves, and of all 
other persons who have an interest with them, in re- 
straining the organization of the new towns. They 
claimed thai the board of supervisors had not pro- 
ceeded according to law in making the proposed 
changes, and that their resolution was therefore void. 
The trial judge gave judgment for the plaintiffs, and 
restrained the supervisors and certain other persons 
and officers from taking the necessary steps to con- 
summate the resolution of the board. On appeal the 
decision was reversed, and the Court of Appeals was 
finally called upon to settle this question. Denio, J., 
writing the opinion of that court, gives the subject a 
careful discussion, and among other things says: 
‘*The actual wrong of whichthe plaintiffs complain is 
that a political division has been organized for the 
purposes of local government, which has not been cre- 
ated according to law; and the doubt is whether they 
have in their individual character a right to litigate 
that question with the public authorities. The general 
rule certainly is that for wrongs against the public, 
whether actually committed or only apprehended, the 
remedy, whether civil or criminal, is by a prosecution 
instituted by the State, in its political character, or by 
some officer authorized to act in its behalf, * * * but 
where there is no direct, individual injury, no action 
can be maintained by acitizen on the ground that his 
interests as a member of the State have been interfered 
with or disturbed.” ‘‘The act of the supervisors has 
no bearing upon the plaintiffs’ individual interests. 
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Whatever concern they have in the question belongs 


to them only as citizens and members of the commu- 
nity.”” ‘* Where there is a question of official discre- 
tion, it must be decided by the officers in whom the 
Constitution and laws have vested the discretion. If 
it be one of jurisdiction, a party who in common with 
his fellow citizen is menaced by it, must, in respect 
to his legal remedy, wait until his individual rights are 
involved. If the grievance consists of an alleged ille- 
gal exercise of official functions, those who question 
them, if they would have a preventive remedy, must 
invoke the action of the officer whom the law has ap- 
pointed to sue in such cases. No private person, or 
number of persons, can assume to be the champion of the 
community, and in its behalf challenge the public officers 
to meet them in the courts of justice to defend their offi- 
cial acts.” 

He discusses and expressly overrules the New York 
city cases holding a contrary doctrine. Doolittle v. 
Supervisors of Broome Co., 18 N. Y. 155. 

Again in 1861, the Court of Appeals had to decide a 
similar question, which came up from the city of 
New York. Judge Denio also wrote the opinion in 
this case, and after reiterating his views as expressed 
in the Doolittle case, said: “The fact of owning tax- 
able property is not such a peculiarity as to take the 
case out of the rule, for all property with very limited 
exceptions is taxable, and everybody either has or is 
capable of acquiring property.’ ‘Ifa plaintiff has 
taxable property at the time he commences his action, 
he may not have it when the next assessment for pur- 
poses of taxation is made,and if he have none when the 
act complained of is committed,he may be a large tax 
payer when the act produces its resultin increased 
taxatiou. The actual liability of the plaintiff to in- 


jury consists in his belonging to acommunity in which 


every person is subject to pay taxes of all he possesses, 
an act of administration, likely to produce taxation, is 
not therefore a matter of private or individual con- 
cern. Itisan affair altogether public, and the only 
remedial process against an abuse of administrative 
power tending to taxation, which we can have is fur- 
nished by the elective franchise (suggested by De 
Tocqueville) or a proceeding on behalf of the State, or 
in an act without jurisdiction, in treating the attempt 
to enforce the illegal tax as an act of trespass.’’ ** The 
counties, cities, villages and towns. into which the 
State is divided are governed, as to matters of local 
policy by the different agencies which have been 
created by the general or special laws of the State. 
The officers of municipal corporations are public offi- 
cers, equally with the officers of towns and counties, 
and the property which is subject to their control and 
management is public property, in the same sense 
with the property held for public use in the towns and 
counties.”” “Inthis case the corporation represents 
the interest liable to be affected by the remedy sought; 
but the plaintiff does not represent the whole public, 
who are the parties claimed to be aggrieved. I am 
very confident that the plaintiff cannot sustain this 
action in his character as a resident citizen and tax 
payer.’’ Roosevelt v. Draper, 23 N. Y. 318. 

These decisions settled the question adversely to the 
claim of tax payers that they had a rightto invoke 
the equitable powers of the court to restrain the per- 
formance of contemplated unlawful acts of public offi- 
cers; and the only remedy left was that suggested by 
some of the courts, namely, the prosecution of delin- 
quent officers by the attorney-general, on behalf of 
the State. But in People v. Ingersoll, 58 N. Y. 1, and 
People v. Fields, id. 491, the Court of Appeals declared 
that there was no authority in the State by its attor- 
ney-general to interfere by action, to protect the prop- 
erty rights and interests of municipal corporations. 
This reduced the tax payer to a condition of utter 








helplessness, and he was left entirely at the mercy of 
officials who might prove unworthy of and criminally 
unfaithful to their trust. The result of these decis- 
ions was to leave the tax payer without remedy, ex- 
cept to wait and resist the collection of a tax which 
might be unlawfully levied. In the majority of cases 
this remedy would be useless and inapplicable. Or- 
dinarily the proceedings of delinquent officers are 
regular upon their face, so that the collection of the 
tax could not be restrained. As a general thing, the 
evil consisted in “an abuse or misuser of the credit of 
the corporation, creating a lien upon its property, if it 
had any, but especially pledging its future resources, 
andthe powerof taxation vested in the municipal 
government, so that the property and funds of the 
corporation were wasted, and the tax payer burdened 
and his property incumbered. Tax payers certainly 
needed a remedy of some kind; but the courts said 
they could grant no relief, however gross or wanton 
might be the fraud or robbery committed by public 
officer. What was the poor tax payer to do? Here was 
a gordian knot, which the courts seemed unable to 
untie; but with the sword of Alexander, to-wit, an 
act of the Legislature, the knot was cut, the difficulty 
solved, tax payers were given an adequate remedy, 
and the official accountability of public functionaries 
was clearly established. 

The pioneer statute on this subject was chapter 161, 
of the Laws of 1872, entitled “An act for the protec. 
tion of taxpayers against the frauds, embezzlements 
and wrongful acts of public officers and agents,” 
which declared that “all officers, agents, commis- 
sions, and other persons acting for and on behalf of 
any county, town or municipal corporation in this 
State, and each and every of them may be prosecuted, 
and an action or actions may be maintained against 
them to prevent waste or injury to any property, 
funds, or estate of such county, town, or municipal 
corporation, by any person residing in such county, 
town, or municipal corporation, assessed for and liable 
to pay taxes therein, or who has paid taxes therein 
within one year previous to the commencement of any 
such action or actions.”’ 

This benign statute first received a judicial con- 
struction at the hands of the Court of Appeals, in the 
case of Ayres v. Lawrence, 59 N. Y.192, which was an 
action brought by certain tax payers of the town of 
Milo, in Yates county, “in their own behalf, and in 
behalf of all other tax payers of said town who are sim- 
ilarly interested in the cause of action, and who shall 
come in and contribute to the expenses of the suit.” 
The action was brought to restrain the issuing of the 
bonds of the town in aid of the construction of a cer- 
tain railroad, upon grounds which need not be stated 
here. Judge Allen, writing the opinion of the court, 
says that it was evidently the intention of the Legisla- 
ture, *‘ by the language of the act itself, to provide 
ample remedy and protection to the tax payer against 
all wrongful acts of public servants and agents, affect- 
ing the property rights of the corporation, or its pe- 
cuniary obligations to the prejudice of the tax 
payers.’’ He furthersays that the term ” waste,’’ as 
used in the act, includes every wrongful act of mis- 
management of the property rights or interests of the 
municipality causing the loss or damage. The word 
‘injury,’ iucludes every wrong, every thing that is 
not done rightfully, and the act inciudes ‘‘every pe- 
cuniary interest and right which could be wasted, that 
is destroyed, mismanaged, misappropriated or misap- 
plied, or that could be injured by the unauthorized or 
wrongful act of public servants or agents to the dam- 
age or loss of the corporation or the tax payers.”” The 
words “ property, funds or estate’? embrace not only 
property and funds in possession, but the credit and 
power of taxation and of borruwing money in auntici- 
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pation of taxation, and every process and means by 
which the municipal corporation can be charged pe- 
cuniarily or the taxable property within its limits 
burdened. ‘‘ The taxing power may be so exercised as 
to result in a waste or injury of the ‘property funds or 
estate’ of the municipal corporation,and the issuing of 
bonds of the municipality is but an exercise of the 
taxing power,”’ and when this power is exercised in 
violation of right, it is a waste and injury of the prop- 
erty, funds and estate, within the meaning of the act. 
The right of the plaintiffs, as tax payers, to maintain 
the action, was fully sustained. It should be observed 
that Judges Grover, Folger and Johnson, dissented; 
Judges Church, Rapallo and Andrews, concurring with 
Judge Allen in sustaining the position of the plain- 
tiffs, and vindicating the beneficent character of the 
act. 

Soin Newton yv. Keech,9 Hun, 355, the Supreme 
Court held that where a board of supervisors have di- 
rected a tax to be levied and collected, for the purpose 
of paying interest upon town bonds issued in aid of a 
railroad company, which bonds the Court of Appeals 
have declared to be invalid and void, a tax payer of 
the town may maintain an action under the Tax Pay. 
er’s Act, to restrain the collector of the town from 
paying over to the railroad commissioner the moneys 
in his hands arising from the collection of such illegal 
tax. Latham v. Richards, 15 Hun, 129, was an action 
brought by two tax payers of Saratoga Springs, to re- 
strain the trustees of the village from carrying out a 
contract for the purchase of certain land, to be paid 
for largely by paying off mortgages thereon, and from 
levying a tax to raise money therefor. After the com- 
mencement of the action, and before the granting of a 
preliminary injunction, a portion of the tax was col- 
lected and paid over to the owners of the mortgages. 
Plaintiff applied for leave to file a supplemental com- 
plaint, setting forth these facts, and asking not only to 
restrain a further levy, but to compel those of the de- 
fendants who had received money to pay it back to 
the village; and the General Term in the third de- 
partment-held that an amendment setting forth this 
additional claim to relief, should be granted. This 
was going beyond the letter of the law, but it will be 
observed that afterward the act was amended so as to 
cover cases of this kind, and provide for compelling 
restitution by persons who had unlawfully been paid 
money belonging to a county, town or municipal cor- 
poration. 

By chapter 526, of the laws of 1879, the act of 1872 
was amended by requiring that the plaintiffs must 
have been assessed for $10,000 in the county, town or 
municipal corporation for one year previous to the 
commencement of the action, and they were also re- 
quired to give a bond in $5,000 to save the county, etc., 
barmless from all costs, charges and expenses, by rea- 
son of such action. The act of 1872 was again amended 
by chapter 435, of the Laws of 1880, which reduced the 
necessary assessment of the proposed pluintiffs from 
$10,000 to $1,000. The necessity of residence by the 
plaintiff in the county, etc., was also dispensed with. 
They were only required to be tax payers. The amount 
of the bond was left to the discretion of the county, 
but could not be less than $250. The act also provided 
for action relating to the crediting, etc., of illegal 
claims against the county, etc., and in these cases the 
judgment might prohibit the payment or allow- 
ance of such claims, or enforce restitution if the same 
had been paid or collected; and if an officer had suf- 
fered judgment against him by default, upon an ille- 
gal public claim, such judgment might be set aside 
and a proper defense interposed, under the direction 
of the court. 

In Hills v. Peakskill Savings Bank, 26 Hun, 161, the 
plaintiff, a tax payer of the town of Attica, brought an 





action to restrain the defendant, Farnham, the super- 
visor of the town, from taking proceedings to havea 
tax levied on the town to pay the interest on certain 
bonds, and to restrain the defendant, the savings 
bank, from disposing of the bonds held by it, pending 
the action, and to obtain a judgment declaring the 
bonds and their coupons illegal and void, and direct- 
ing their surrender and cancellation. The bonds 
which were received by the bank in good faith, and 
for a valuable consideration, were issued by the rail- 
road commissioners of the town to take up other 
bonds which had been previously issued to aid in the 
construction of a railroad. It was claimed that the 
bonds first issued were void for failure to comply with 
certain statutory requirements. It was held that the 
plaintiff could maintain the action, and that an in- 
junction was properly granted. Metzger v. Altica, etc., 
R. Co., 79 N. Y. 171, was a similar action, in which it 
was held that where town railroad bonds were illegally 
issued, an equitable action is maintainable, at the suit 
of a tax payer of a town to restrain the negotiation or 
payment of the bonds,and to compel their cancellation. 
Another aspect of this question was presented in Oster- 
hout v. Hyland, 27 Hun, 167, where it was held that 
the jurisdiction of the board of town auditors only 
extended to the audit and settlement of unaudited 
and open town charges, and that it had no authority 
to reopen and decide a case which had been already 
decided upon its merits by its predecessor; and that 
as its reaudit of such a claim was void for want of 
jurisdiction, a tax payer of the town was entitled to 
maintain an action, under the Tax Payers’ Act,against 
the owner of the claim, the supervisor of the town,and 
the board of supervisors, to restrain the payment of 
the claim. 

Section 1925 of the Code of Civil Procedure relates 
to actions by tax payers against public officers, but it 
is probably superseded by chapter 531, of the Laws of 
1881. This isthe only act now in force, and is enti- 
tled simply ‘“‘An act for the protection of tax payers.”’ 
It enlarges the scope of former acts, defines with more 
precision the cases to which the law applies, points out 
the various remedies and forms of relief, and seeks to 
guarantee to tux payers all the assistance they need, 
in restraining public officers in the performance of 
their duties, and in preventing frands upon the pub- 
lic treasury, by the divers methods which the inge- 
nuity of dishonest officials has been able to invent. 

The doctrine of Osterhoudt v. Hyland, 27 Hun, 167, 
above cited, was reiterated and affirmed by the Court 
of Appeals in Osterhoudt v. Rigney, 98 N.Y. 222, where 
Judge Andrews reviews the leading authorities. It 
was held in Osterhoudt v. Supervisors of Ulster, 98 N. 
Y. 239, that all persons interested in the alleged ille- 
gal claim, and whose rights would be affected by the 
judgment, are necessary parties to the action. 

In addition to the remedies of tax payers by action, 
the Legislature of 1879 (ch. 307), provided a summary 
remedy as against the officers of towns and incorpor- 
ated villages, by which twenty-five freebolders may 
present to a justice of the Supreme Court an affidavit 
that they have reason to believe that the moneys of 
such town or village are unlawfully or corruptly ex- 
pended. Such justice,upon proper notice,must make a 
summary investigation into the financial affairs of 
such town or village, aud the accounts of officers dis- 
bursing public funds, and such justice may also ap- 
point experts to make the investigation. ‘Upon the 
said justice becoming satisfied that any of the moneys 
of such town or incorporated village are being unlaw- 
fully and corruptly expended, and being appropriated 
to purposes to which they are not properly applicable, 
or are improvidently squandered or wasted, he shall 
forthwith grant an order restraining and prohibiting 
such unlawful or corrupt expenditure, appropriation, 





28 


THE ALBANY LAW JOURNAL. 








squandering or waste of such moneys, under penalty 
for disobedience of fine or imprisonment, or both, in 
the discretion of the court.’’ Proceedings under this 
act are cumbrous and very summary, and I have 
found no reported cases where this remedy has been in- 
voked. All cases to which this act is applicable can be 
reached under the Tax -payers’ Act of 1881, and a large 
number of cases cognizable by the latter statute 
could not be brought within the former. Hence an 
action under the act for the protection of tax payers 
is the remedy universally adopted, so far as 1 have ob- 
served. 

In closing this article, I venturea summary of the 
existing provisions of law relating to remedies by ac- 
tion in favor of tax payers against public officers (act 
of 1881). 

1. All officers, agents, commissioners and other per- 
sons acting for and on behalf of any county, town, vil- 
lage or municipal corporation may be prosecuted, and 
an action or actions maintained against them. 

(a) To prevent any illegal official act on the part of 
any such officer, etc. 

(b) To prevent waste or injury to any property, funds 
or estate of such town, etc. 

2. Such an action may be brought by any person 
whose assessment, or jointly by any number of 
persons the sum of whose assessments, shall amount 
to $1,000, and 

(a) Who shall be liable to pay taxes upon such assess- 
mentin the county, etc., to prevent the waste or 
injury of whose property the action is brought, 
or 

(b) Who have been assessed or paid taxes therein 
upon an assessment of $1,000, within one year previous 
to the commencement of the action. 

3. The plaintiff must, upon commencing the action, 
furnish a bond tothe defendant, in a penalty to be 
fixed by a justice of the Supreme Court, or the county 
judge of the county in which the action is brought,but 
not less than $250, the justification to be in at least the 
sum of $5,000 dollars. The bond must be approved, 
and conditioned to pay all costs awarded to the de- 
fendant if the! action is finally determined in his 
favor. 

4. An injunction may be granted in the action, in 
which case the bond may provide for the payment of 
the damages arising therefrom, to the party entitled 
tothe money, the auditing, allowing, or paying of 
which was enjoined, if the court shall finally deter- 
mine that the plaintiff is not entitled to such injunc- 
tion. 

5. The waste orinjury may consist 

(a) In any board, officer, etc., by collusion or other- 
wise, contracting, auditing, allowing or paying, or con- 
niving at the contracting audit, allowance, or pay- 
ment of any fraudulent, illegal, unjust or inequitable 
claim, demands or expenses,or any item or part 
thereof, against or by such county, etc., or 

(b) Permitting judgmeut to be recovered against 
such county, etc., or against himself in his official ca- 
pacity, either by default or without the interposition 
and proper presentation of any existing defenses. 

6. In either of these cases, the court may prohibit 
the payment or collection of any such claims, de- 
mands, expenses or judgments, in whole or in part, or 
may enforce restitution thereof, if paid or collected; 
and may declare the colluding official personally re- 
sponsible therefor, and compel him to repay the same 
out of his own property, so as to indemnify and save 
harmless the county, etc., from the whole or a part 
thereof. 

7. In case of a judgment unlawfully recovered, as 
above mentioned, the court may vacate and open the 
judgment, with leave and direction for the defendant 
therein to interpose and enforce any existing, legal, or 





equitable defense, under the direction of such person 
as the court may appoint for that purpose. 

8. All books of minutes, entry, or account and the 
books, bills, vouchers, checks, contracts, or other pa- 
pers connected with or used or filed in the office of, or 
with any officer, board, or commissioner acting for or 
on behalf of any county, town, village, or municipal 
corporation in the State are declared to be public rec- 
ords, and shall be open, subject to reasonable regula- 
tions to be prescribed by the officer having the cus- 
tody thereof, to the inspection of any tax payer. 

I have now given a general view of this subject as it 
has been developed in this State. De Tocqueville 
thought that if an officer performed his duties “ with- 
out energy or zeal’? the people had no remedy, but to 
vote him out of office, and try another; and the result 
of the decision of the courts of this State, prior to 
1872, was to the same effect. Our courts even thought 
that the people had no civil remedy for the confessedly 
unlawful acts of public officers. But our laws now go 
almost to the length of giving tax payers a remedy 
against an officer for a lack of zeal or energy; at least 
a mere neglect of duty may be the foundation of an 
action. Tne development of the idea of affording re- 
lief to tax payers by action was rapid from the time of 
the first statute in 1872 to that of the last in 1881; and 
the liberal construction which the courts have given 
the statutes, has placed their remedy upon a secure 
foundation; so that now tax-paying suitors need not, 
as formerly, be turned out of court, for a supposed 
lack of power in the court to afford relief. 

CHARLES Z. LINCOLN. 

LITTLE VALLEY, N. Y. 
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TAXATION — MUNICIPAL PROPERTY — PART OF 
BUILDING RENTED, 


MAINE SUPREME JUDICIAL COURT. 
DECEMBER 1, 1885. 
INHABITANTS OF CAMDEN yV. CAMDEN VILAGE Cor- 
PORATION. 

A building erected by a village corporation, in pursuance of 
the authority conferred upon it by its charter, contain- 
ing rooms for the public meetings of the corporation, po- 
lice court, assessor's office, lock-up., etc., is exempt from 
taxation by the town in which it is located. The fact that 
parts of the building, while not in actual use, were let for 
hire, does not take away its character as a public building, 
or render it liable to taxation. 


— to recover tax. The opinion states the 
facts. 

A. P. Gould, for plaintiffs. 

T. R. Simonton, for defendant. 


Foster, J. The defendant corporation, by special 
authority from the Legislature, together with other 
powers and privileges particularly enumerated in the 
act of incorporation, was authorized to build a village 
hall at a cost of not more than $8,000. Thereafter a 
lot was purchased and a building erected thereon by 
the defendants, known as ** Megunticook Hall.’’ This 
building is sixty feet long, fifty feet wide, and two 
stories high. The upper portion is finished into a hall 
with galleries, platforms, and two small ante rooms. 
The lower story contains ahall somewhat smaller than 
the one above, a lock-up, assessors’ room, cook and 
furnace room. The upper hallis used for the annual 
and other meetings of the corporation, the lower one 
for a police court room; and when notin use by the 
corporation, both halls are let, as occasion requires, 
for lectures and other public entertainments, with au 
income from $300 to $500 a year, which is appropriated 
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in defraying the annual expenses of the corpora- 
tion. 

The plaintiff town in which the defendant corpora- 
tion is situated, claiming that the property is subject 
to taxation under the general statutes, like other real 
estate, has assessed atax thereon, and this action is 
brought to recover the same. 

The plaintiff's claim: is that this corporation is lim- 
ited in its extent of territory, is partly private and 
partly public, in which the inhabitants of much the 
largest portion of the town have no pecuniary inter- 
est, and that this building being adapted to and used 
in part for other than corporate purposes, is owned by 
the defendants in their social or commercial capacity, 
and for pecuniary profit; and is therefore neither ex- 
pressly nor impliedly exempt from taxation. 

As against this proposition the defense set up is, 
that the corporation is of a public nature, and that the 
property upon which this tax is sought to be imposed 
is held by the defendants for public uses, necessarily 
incident to the objects of the corporation, and as such 
exempt from taxation. 

For a correct determination of this question, it be- 
comes necessary to consider the nature and character 
of such corporations, the objects they are intended to 
accomplish, and their connection with the govern- 
ment of the State. It is laid down by the authorities 
that such corporations are public; and while they “are 
allowed to assume to themselves some of the duties of 
the State in a partial or detailed form, but having 
neither property nor power for personal aggrandize- 
ment, they can be considered in no other light than 
as auxiliaries of the government.’”’ United States v. 
Rk. Co., 17 Wall, 328. Being intended as agencies in 
the administration of civil government they are re- 
garded as publi¢ and partaking the nature of munici- 
pal corporations in their incidents. Being purely 
creatures of legislative enactments they owe their 
creation to the particular statute which gives them 
their existence; this statute, together with the general 
provisions of law applicable to them, confers upon 
them the powers they possess, and like other munici- 
pal corporations, imposes upon them certain public 
duties which they owe to the State in the administra- 
tion of the local government. Likewise towns are 
public corporations, created for similar public pur- 
poses in the due administration of the government of 
the State. As incident to their existence and the ob- 
jects of their creation they are allowed to purchase or 
build town-houses, school-houses, poor-houses and 
police stations, these being the ‘‘ recognized functions 
of government,”’ and as such exempted by implication 
frem the general provisions of the statute in relation 
to taxation as property appropriated to public uses. 
Worcester v. Wealern 2., 4 Mete. 567; Wayland v. 
County Commissioners, 4 Gray, 501; Worcester County 
v. Worcester, 116 Mass. 193; Jortland v. Water Co., 
67 Me. 137; Boston & Maine R. v. Cambridge, 8 Cush. 
239. 

This doctrine is thus laid down by a learned writer 
and jurist, Dillon Mun. Corp. (2nd ed.), § 614: ‘The 
general statutes of the State upon the subject of tax- 
ing property undoubtedly refer to private property 
and not to that owned by the State; and in view of 
the public nature of municipalities and the purposes 
for which they are established, heretofore explained, 
the author is of opinion that such enactments do not 
by implication extend to any property owned by 
them, certainly to none owned by them for public 
uses.’”’ In accordance with these views the Court of 
Appeals in Kentucky, in the case of Louisville vy. Com- 
monwealth, 1 Duvall, 295, held that whatever property 
was used and held by the city for carrying on its mu- 
nicipal government, or was necessary or useful for that 





purpose, was not taxable by the State, and this would 
include public buildings, prisons and property dedica- 
ted to charity. 

The courts of other States furnish ample authority 
in support of exempting, by implication from taxa- 
tion, property of the character above named. People 
v. Doe, 36 Cal. 222. was a case where a writ of assist- 
ance was asked by the plaintiff to put him in posses- 
sion of land which he claimed to have acquired by tax 
title, beinga portion of the city cemetery in the city 
of Sacramento. The court denied the writ as to that 
on the ground that the land was public property, and 
therefore not taxable. Sanderson, J., said: ** The Con- 
stitution and laws upon the subject of taxing prop- 
erty are therefore to be understood as referring to 
private property and persons and not including pub- 
lic property and the State, or any subordinate part 
of the State government, such as counties, towns and 
municipal corporations.” 

Speaking of the South Park commissioners as a cor- 
poration and of the park property, Breese, C. J., in 
People v. Salomon, 51 Ill. 52, says: ‘‘ But holding it, 
they hold it as a public corporation for public pur- 
poses, and was it ever heard that the property, real or 
personal, of a public municipal corporation was sub- 
ject to taxation?’’ Aud Pennsylvania maintains the 
same doctrine. 

‘*No exemption law is needed for any public prop- 
erty held as such.”’ Directors of Poor v. School Direct- 
ors, 42 Penn. St. 25. 

To entitle it to exemption however it must be pub- 
lic in its nature. There is a distinction between prop- 
erty held and owned for profit by a municipal corpora- 
tion like a private individual, charged with no publio 
trust or use, which is private in its nature, and that 
which it holds in general or special trust for purposes 
germane to the objects of the corporation. In the for- 
mer case it isthe legitimate subject of taxation, and 
no reason exists why it should be exempt from the 
general rule; while in the latter case, such property 
forming a part of the means and instrumentalities of 
the corporation called into use in the administration 
of government, is held to be exempt from taxation 
upon principle as well as upon authority. Taxation is 
a sovereign right, essential to the existence of govern- 
ment, and as a rule attaching upon all property within 
the jurisdiction of the State. Butin our system of 
government, both State and National, there are limi- 
tations as well as exceptions to the rule. The Federal 
government cannot tax the public means and instru- 
mentalities of the State, nor the State the public 
means and instrumentalities of the National govern- 
ment, so as to interfere or impair their efficiency in 
performing the functions by which they are designed 
to serve that government. Nat. Bank v. Common- 
wealth, 9 Wall. 362; Thomson v. Pacific #., id 591; Bur- 
rough Tax. 505. There is no express constitutional 
prohibition upon the State against taxing the means 
and instrumentalities of the general government, but 
it is held to be prohibited by necessary implication. 
Collector vy. Day, 11 Wall. 128. Court-houses, jails, 
town-houses, school-houses, poor-houses and other 
buildings appropriated to public uses, owned by mu- 
nicipal corporations, and incident to such corpora- 
tions, are but the means and instrumentalities used 
for municipal and governmental purposes, and are 
therefore exempt from general taxation, not by ex- 
press statutory prohibition, but as we have seen by 
necessary implication. Hence it has been held upon 
principles quite analogous, that public property is by 
implication exempted from lien statutes as much as 
from general tax laws, and for the same reasons. Fos 
ter v. Fowler, 60 Penn. St. 27; Frank v. Freeholders, 39 
N. J. L. 347; Board of Education vy. Neidenberger, 78 
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Small, 50 Iowa, 271. The consequences of either pro- 
cess might result in a sale of the property for the pur- 
poses of enforcing the claim, thereby destroying its 
public character. 

In Frank v. Freeholders, supra, the court say, that 
“when the buildings are those of a municipal corpora- 
tion, a fundamental rule of public policy compels the 
courts to arrest the proceedings before the buildings 
are touched.”’ It is said that “‘the power to tax in- 
volves the power to destroy, and the power to destroy 
might defeat and render useless the power to create.” 
1 Kent Com. 426. 

Consequently if the implied exemption exists as be- 
tween the State and the public buildings or property 
of the town or city created by its own Legislature, a 
fortiori the town cannot tax the public means and in- 
strumentalities of a village corporation, an auxiliary 
of the State, deriving its existence from the same leg- 
islative source. 

The charter of the defendant corporation, when ex- 
amined, will be found to contain many of those inci- 
dents of a public character usually pertaining to other 
municipal corporations; among which this corpora- 
tion is atthorized and vested with power to raise 
money to defray the expenses of a night watch, a po- 
lice force, a fire department, and all other necessary 
measures for the better security of life and property, 
and for the promotion of good order and quiet within 
its limits. Thus the powers with which it is invested, 
and the objects for which it was created, are similar, 
in muny respects, to those which belong to towns, 
cities, and other municipal corporations. In addition 
to the powers and privileges above enumerated, be- 
stowed upon this corporation, express authority is 
given by the sovereign power of the State to erect this 
hall. And froma careful examination of the facts in 
the case, and in view of the public nature of this cor- 
poration and the purposes for which it was created, 
we are led to no otber conclusion than that this build- 
ing, authorized by legislative sanction, is owned by 
the corporation for public uses, rather than in its “ so- 
cial or commercial capacity.’’ The letting of those 
parts of the building which are not in actual use by 
the corporation are incidental and subsidiary to the 
objects for which it was created, and do not take away 
its character as a public building, or render it liable to 
taxation by the town as it would be were this a private 
corporation and its building erected for private pur- 
poses. Many city and town halls in this State are suv 
constructed that when not in use for strictly munici- 
pal purposes, they may be let for any proper use. 
Such fitting upand letting forhire are the inci- 
dents and not the primary objects of such public 
buildings. 

The authorities to which our attention has been 
called by the learned counsel for the plaintiffs, upon 
examination, will be found to apply to property 
owned not by public municipal corporations and ap- 
propriated to public uses, but by private corporations 
or associations, and where express statutory exemp- 
tion was claimed. In such cases of express exemption 
statutes are to be construed with strictness, and the 
exemption should be denied unless so clearly granted, 
as to be free from doubt. Dill. Mun. Corp., § 616. 

In acecrdance with the stipulation in the report of 
the case, the entry must be, plaintiff's nonsuit. 

Peters, C. J., Walton, Danforth, Libbey and Emery, 
JJ., concurred. 


Justice Dykman says the New York City Bar Asso- 
ciation are ‘‘a lot of dudes’’—so the Tribune says. 
This is a mistake—they are not endued with wis- 
dom. 





REMOVAL OF CAUSE—CONDEMNING LAND 
FOR RAILROAD PURPOSES—STATE 
STATUTE. 

UNITED STATES CIRCUIT COURT, W. D. MICHIGAN, 
OCTOBER 26, 1885. 


MINERAL RANGE R. Co. v. Detroit & LAKE SUPE- 
RIOR COPPER Co.* 

A State statute provided that proceedings for the condemna- 
tion of land for railway purposes should be instituted in 
the Probate Court of the proper county; that the neces- 
sity for taking the lands and their yalue should be deter- 
mined by commissioners or a jury selected by such court; 
and that such proceedings should only be subject to re- 
view by the Supreme Court. Under this statute a railroad 
company petitioned the Probate Court for the condemna- 
tion of defendant's lands. The defendant answered the 
petition, and demanded a removal of the case to the Fed- 
eral court. Held, that the case was removable directly 


from the Probate Court. 
()* motion to remand. 


On the 4th of September, 1885, the Mineral Range 
Railroad Company filed its petition in the Probate 
Court for the County of Houghton for the condemna- 
tion of certuin lands owned by the defendant in the 
village of Hancock for the purpose of constructing a 
branch of its road across these lands from Houghton 
to Hancock. The defendant shortly thereafter an- 
swered the petition, and upon tho same day filed its 
petition in the Probate Court for the removal of the 
cause to this court, upon the ground that it was a citi- 
zen of the State of Connecticut. The removal was or- 
dered, and a transcript of the record immediately 
filed in thiscourt. The railroad company thereupon 
moved for the appointment of three commissioners 
under the statute, accompanying its motion with an 
oral motion to remand for want of jurisdiction. 


W. P. Healy, for the railroad company, petitioner. 


T. L. Chadbourne, C. B. Grant and Otto Kirchner, 
for the copper company. 


Brown, J. In delivering the opinion of the Su- 
preme Court in Gaines v. Fuentes, 92 U. 8. 10, 19, Mr. 
Justice Field remarked that the removal act of 1867 
covered every possible case involving a controversy 
between citizens of the State where the suit was 
brought and citizens of other States, if the matter in 
dispute, exclusive of costs, exceeded the sum of $500; 
that it mattered not whether the suit was brougbt in 
a State court of limited or general jurisdiction. ‘The 
only test was, did it involve a controversy between 
citizens of the State and citizens of other States, and 
did the matter in dispute exceed a specified amount? 
And a controversy was involved in the sense of the 
statute whenever any property or claim of the parties 
capable of pecuniary estimation was the subject of the 
litigation, and was presented by the pleadings for ju- 
dicial determination.”’ 

That controversies of the general nature of this are 
‘*suits of a civil nature at law’ was settled in Boom 
Co. v. Patterson, 98 U.S. 403, which was also a pro- 
ceeding uuder a statute of Minnesota for the condem- 
nation of land under the right of eminent domain. 
There is however a difference ir. the methods of pro- 
cedure under the two statutes which takes the case 
under consideration out of the language of the opin- 
ion in the Minnesota case, and involves it in a difli- 
culty which was not there presented. In Minnesota 
the course was for the corporation to apply to the Dis- 
trict Court of the county for the appointment of com- 


*S. C., 25 Fed. Rep. 515. 
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missioners to appraise the value of the land, and take 
proceedings for its condemnation. If the award of 
the commissioners was not satisfactory to either party 
an appeal might be taken to the District Court, where 
it was entered by the clerk as “a case upon the 
docket;’’ the persons claiming interest in the land 
being designated as plaintiffs, and the company seek- 
ing its condemnation as defendant. The court was 
then required ‘‘ to proceed to hear and determine such 
case in the same manner ”’ that other cases were heard 
aud determined, with the aid of a jury, unless a jury 
was waived. The value of the land being assessed, 
the amount of the assessment was to be entered as a 
judgment against the company, subject to a review by 
the Supreme Court. A similar question arose in one 
of the Pacific Railroad Removal cases, 115 U.S. 1, and 
was held to huve been answered by the reasoning in 
the Patterson case. 

In this State the act provides that in case the rail- 
road company is unable to purchase the needed land, 
it shall present its petition to the Probate Court, or 
the judge thereof, with proof of service of notice to all 
persons interested, who may show cause against the 
prayer of the petition, and may disprove any of the 
facts alleged therein. Upon hearing the proofs and 
allegations of the parties, if no sufficient cause is 
shown against granting the prayer of the petition, the 
court or judge shall appoint three freeholders as com- 
missioners to determine the necessity for taking the 
land, and to appraise the damages to be allowed to the 
owner, provided that either party may demand a jury 
whose powers shall be the same asthose of the com- 
missioners. Upon the report of the commissioners or 
the jury being filed the court shall confirm the same, 
unless for good cause shown by either party, and shall 
direct to whom the money shall be paid. Within 
twenty days after the confirmation of the report either 
party may appeal to the Supreme Court, specifying 
the objections to the proceedings, and the Supreme 
Court shall pass upon such objections only, all other 
being deemed to have been waived. 

There is no provision in this act for an appeal to the 
court from the award of the commissioners, and the 
forming of an issue to be tried by a jury, as were the 
cases in Minnesota and Kansas. Butif a jury be de- 
manded, the case is at once referred to them, and they 
proceed to pass both upon the necessity for condemn- 
ing the lands in question and upon the amount of 
compensation to be awarded the owners, acting, as 
has been held by the Supreme Court, both as judges 
of law and of fact, although by the terms of the act 
the judge may attend the jury to decide questions of 
law and administer oaths to witnesses. 

In Hess v. Reynolds, 113 U.S. 73. there was also a 
provision for an appeal from the allowance of the com- 
missioners appointed by the Probate Court to the Cir- 
cuit Court of the county, where an issue was framed 
for trial by jury. Did the statute for the condemna- 
tion of land also provide for an appeal from the Pro- 
bate Court to the Circuit Court, and the framing of 
an issue there, we should find no difficulty in holding, 
as was held in that case and in Boom Co. v. Patterson, 
that the removal should be had from the Circuit Court, 
and not from the Probate Court. But does the failure 
of the statute to provide for an appeal from the award 
of the commissioners to the Circuit Court, and the 
framing of an issue there, deprive the case of its re- 
movable character? We think not. Had the petition 
been in the general form contemplated in some cases 
for the condemnation of all the land within the county 
needed for the purposes of the railway, making all the 
owners along the line of its road parties defendant, it 
might be a serious question whether a single non-resi- 
dent proprietor whose property was sought to be 
taken could remove the case, even so far as it respected 





himself, to this court, although this also seems to be 
answered in the fucific Railroad cases, 115 U. 8. 19. 
But we do not find it necessary to determine 
whether there might not be cases of this description 
to which the removal acts would not apply. In this 
case the railroad seeks the condemnation of a single 
specific parcel owned by the defendant. To this peti- 
tion the defendant has filed its answer, setting forth 
its reasons why the prayer of the petition should 
not be granted. There is here a single, indivisible 
suit or controversy to obtain the possession of land in 
which the railroad company is plaintiff and the copper 
company is defendant, and the case does not differ es- 
svutially from an ordinary action of ejectment, 
except in the fact that plaintiff offers compensation 
for the lands its seeks to condemn. 

Further objection is made to our assumption of jur- 
isdiction, for the reason that it involves the exercise 
of the right of eminent domain, which is claimed to 
be non-judicial in its character, and therefore a spec- 
ial proceeding, to be carried on solely by virtue of the 
statute, in the courts of the State therein designated. 
The same position was taken by the land owner in the 
case above referred to, viz.: that the proceeding to 
take private property for public use was an _ exercise 
by the State of its sovereign right of eminent domain, 
and with its exercise the United States, a separate 
sovereignty, had no right to interfere. The position 
was said to be a sound one so far as the act appropriat- 
ing the property was concerned; that when the use is 
public the necessity or expediency of appropriating 
any particular property is not a subject of judicial 
cognizance. ‘*‘The property may be appropriated by 
an act of the Legislature, or the power of appropriat- 
ing it may be delegated to private corporations, to be 
exercised by them in the execution of worke in which 
the public is interested. But notwithstanding the 
right is one that appertains to sovereignty, when the 
sovereign power attaches conditions to its exercise, 
the inquiry whether the conditions have been ob- 
served is a proper matter for judicial cognizance.”’ 

We understand the meaning of this language to be 
substantially this: That the right of eminent domain, 
or of appropriating private property to public use, isa 
sovereign right, vested in the State itself, acting . 
through its Legislature; that the State may delegate 
this right to railway and other corporations, as it has 
done in this State, and may impose upon the exercise 
of the right such couditions as it chooses, with refer- 
ence to the manner in which the application shall be 
made, the necessity for the appropriation of any par- 
ticular lands determined, and their value ascertained, 
and when the court observes that the necessity of ap- 
propriating any particular property is not a subject of 
judicial cognizance, it means simply that it is not nec- 
essarily a subject of judicial cognizance. The Legisla- 
ture may seize upon and appropriate directly a piece 
of private property, upon paying the owner its value, 
or it may authorize a corporation to do this by an ap- 
peal to its judicial tribunals. The court itself has no 
right to appropriate property; but in carrying out the 
will of the Legislature, and in making the proper in- 
quiries as to the necessity of the appropriation and the 
value of the lands, it is exercising judicial power. 
‘If that inquiry take the form of a proceeding before 
the courts between parties, the owners of the land on 
the one side and the company seeking the appropria- 
tion,on the other, there is a controversy which is sub- 
ject to the ordinary incidents of a civil suit, and its 
determination derogates in no respect from the sover- 
eignty of the State.” 

In the Minnesota case, as reported in 3 Dill. 465, it 
appears that the boom company was authorized by a 
special act to condemn the land necessary to its busi- 
ness, while in this State the same power is conferred 
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by a general act upon all railroad companies. There 


is however no practical difference in the nature of the 
power vested in the courts in each case. 

It is true there are some expressions in the cases of 
Toledo, etc., R. Co. v. Dunlap, 47 Mich. 456, 462, and 
Port Huron, etec., Ry. Co. v. Voorheis, 50 id. 506, 
which indicate that in the opinion of the Supreme 
Court, these proceedings to condemn lands are notin 
themselves, and never have been, regarded as judicial 
proceedings, because the Legislature might, and some- 
times does, authorize such proceedings to be carried 
on before highway commissioners or other non-judicial 
bodies, and because even when acting by appoint- 
ment from a court of justice, the jury or commis- 
sioners are judges of the law as well as of the facts. 
But Mr. Justice Campbell afterward qualifies this re- 
mark toa certain extent by observing that ‘‘ they are 
not judicial proceedings in the ordinary sense;” a 
comment in which we entirely concur. We under- 
stand however that whenever a court of justice is 
called upon to determine or adjust the rights of two 
or more parties standing adversely to each other, the 
court is acting in a judicial capacity, whether the de- 
cision of the question presented lies with a judge or a 
jury, commissioners or referees selected by the court. 
Especially is this the case when such proceedings are 
subject to review by an appellate tribunal. 

Inre New York Cent. R. Co., 66 N. Y. 407, 409, the 
Court of Appeals held that the power of determining 
what lands were necessary to be appropriated to the 
use of railways was a judicial question, and when con- 
troverted the facts must obviously, in some form, be 
laid before the court to enable it to decide. 

Soin Warren v. Wisconsin R. Co., 6 Biss. 425, which 
was also a proceeding to condemn land for railway 
purposes, a motion was made to remand, on the ground 
that as it was a proceeding by the Statein the exercise 
of its right of eminent domain, the suit was to be re- 
garded as substantially a suit against the State, of 
which the Federal court had no jurisdiction. The 
motion however was denied; the court holding that 
the State had no interest in the controversy, and that 
although it was a speclal proceeding, it was a suit 
within the meaning of removal acts. 

In Railway Co. v. Whitton’s Adm’r, 13 Wall. 270, the 
Supreme Court holds that when a general rule as to 
property, or personal rights or injuries to either, is es- 
tablished by State legislation, its enforcement by the 
Federal courts in a case between proper parties is a 
matter of course, and the jurisdiction of the court in 
such case is not subject to State limitation. 

In Weston v. City Council of Charleston, 2 Pet. 449, it 
was said that the term ‘‘suit” was certainly a very 
comprehensive one, and was understood to apply to 
any proceeding in acourt of justice by which an indi- 
vidual pursues that remedy which the law affords him. 
But we think this point is also covered by the case of 
Kohl v. U. §., 91 U. 8. 367, in which the Circuit Court 
was sustained in assuming jurisdiction of a proceeding 
to enforce the right of eminent domain in favor of the 
United States, to condemn lands for a government 
building, although there was no statute authorizing 
the proceeding. That it was a suit was said to admit of 
no question. If proceedings to condemn be a suit, 
then the conduct and determination of such suit must 
be an exercise of judicial power. 

But conceding that if the only question in this case 
were the amount of damages to be paid by the rail- 
road company, the jurisdiction of this court would be 
sustained by the authorities above cited, it is insisted 
that these cases are inapplicable, because by the stat- 
ute of this State the jury or commissioners must pass 
upon the question of the necessity for taking the 
property, as well as the amount of damages to be 








awarded. But we think that in this particular coun- 
sel overlook the distinction between the power to con- 
demn, which confessedly resides in the State, and pro- 
ceedings to condemn, which the State has delegated 
to its courts. The proceeding is certainly not de- 
prived of its character as a suit by reason of its taking 
cognizance of this additional question; and if it be a 
suit, the right of removal attaches. Wherever aright 
is given by the law of a State, and the courts of such 
State are invested with the power of enforcing such 
right, the proceeding may be removed to a Federal 
court if the other requisites of removability exist. 
The motion to remand must be denied, and the case 
will proceed in the manner provided for in the State 


statute. 
—_ > ———— 


NEW YORK COURT OF APPEALS ABSTRACT. 


WILL—MARRIED WOMAN'S ACTS—HUSBAND AS AD- 
MINISTRATOR — LAPSED LEGACY.—John S. McClure, 
the defendant and executor under the last will 
and testament of his wife, Caroline McClure, 
is entitled to that portion of the estate of the 
testatrix which by her will was devised to her brother, 
Wright Robins, and which lapsed by reason of his 
death prior to the death of the testatrix. The testa- 
trix, by her will, devised to her husband certain real 
estate and personal property, and also one-half of the 
residue of her estate, both real and personal abso- 
lutely. The remainder, which consisted of personal 
estate, she gave and bequeathed to her brother, Wright 
Robins, and her sister, Mrs. Elizabeth Carter, to be 
equally divided between them. She left no descend- 
ants or ancestors. Her husband qualified as executor, 
and claims to be entitled to that portion of the estate 
which is lapsed, under the common law, by virtue of 
his marital rights. The plaintiff claims as one of the 
next of kin and heirs at law, being a son of a deceased 
brother of the testatrix, Isaac Robins, an interest in 
such unbequeathed personal property, and brings this 
action on behalf of himself and for the benefit of such 
next of kin and heirs at law as will come in and con- 
tribute to the expensesthereof. Held, that the leg- 
acy tothe brother lapsed, and that the husband took 
the same by virtue of his marital rights. Ransom v. 
Nichols, 22 N. Y.110; Ryder v. Hulse, 24 id. 372. In 
Olmsted v. Keyes, 85 N. Y. 602, the rule laid down in 
the cases cited is fully upheld. Itis said in the opin- 
ion by Earl, J., that ‘all the choses of the wife, not 
reduced to possession during the joint lives by the 
common law, passed to the husband upon her death. 
* * * Hemay then release them or take payment 
of them without administration if he can get payment. 
If administration is needed to reduce the choses to 
possession, he is entitled to it; and if there are no 
debts, the administration is solely for his benefit. If 
after his wife’s death, the husband does not release, 
assign or reduce to possession her choses in action 
during his life-time, then after his death his personal 
representatives are entitled to administration upon 
them for the benefit of his estate as part of his assets.”’ 
See also Westervelt v. Gregg, 12 N. Y. 210; 2 Kent 
Com. 136, 143; Reeve Dom. Rel. (Ist ed.) 1. In Barnes 
v. Underwood, 47 N. Y. 351, it is held in the opinion 
that ‘‘at common law, marriage is an absolute gift to 
the husband of the goods and chattels and personal 
property of which the wife is actually possessed and 
of such as come to her during coverture. As to choses 
in action marriage is only a qualifiéd gift, conditioned 
that the husband reduce them to possession during 
the existence of the marriage relation, and when s0 
recovered the title vests absolately in bim.’’ It is said 
that the husband became eutitled to the estate of his 
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deceased wife by virtue of the right to administer; 
that this right did not depend upon a title existing 
during marriage, but upon that which he acquired 
upon her death by the exclusive right to administer 
her estate as her successor. In that case no notice is 
taken of the decisions of this court already cited, 
which had previously been made, and in which it was 
laid down, as we have seen, that the husband, at com- 
mon law, became vested with all the personal property 
of his wife by virtue of the marital relation and not 
solely as administrator, and as these cases are not con- 
sidered or discussed in the opinion, and no dissent ex- 
pressed in reference to the same, the rule therein 
stated cannot be regarded as overruled or in any way 
affected or impaired. Until this is done by an authori- 
tative decision of this court they must stand as the 
settled law of the State, applicable to cases involving 
the same or any similar question. Robins v. McClure. 
Opinion by Miller, J. 

[Decided Nov. 19, 1885.] 


PRACTICE—ORDER GRANTED IMPOSING CONDITION— 
ORDER APPEALABLE.—This case comes within the de- 
decision in Segelken v. Meyer, 94 N. Y. 473. The ac- 
tion was not one of those specified in section 549 of 
the Code of Civil Procedure, but was ex contractu for 
neglecting and refusing to pay a debt due to the 
plaintiff, out of the proceeds of property which had 
been placed in the hands of the defendant, to be by 
him sold for the purpose of paying certain debts, 
among which was that due the plaintiff. No order of 
arrest having been issued in the action, the judgment 
therein did not authorize an execution against the 
person. The execution against the person of the de- 
fendant was therefore unlawfully issued, and the de- 
fendant had a legal right to a reversal of the order of 
the Special Term, which denied his motion that it be 
set aside and he released from the custody of the sher- 
iff. The General Term consequently erred in attach. 
ing to its order of reversal the condition that the 
plaintiff should stipulate not to sue, ete. Matter of 
Bradner, 87 N. Y. 171; Crotly v. Kimball, N. Y. Gen. 
Term, Oct., 1885. It is claimed that as the order of re- 
versal awards costs to the defendant, and such award 
of costs was in the discretion of the court, it had the 
right to attach the condition in question to its order. 
If the condition had been attached to the award of 
costs simply it could stand, but it is not so limited. It 
is attached to the whole order, and the consequence is 
that if the defendant declinesto give the stipulation, 
the erroneous order of the Special Term and the ex- 
ecution against his person remain in force. The plain- 
tiff claims that the defendant should have appealed 
from the whole order. This it is obvious he could not 
be required to do, for a reversal of the whole order 
would have left the order of the Special Term and the 
execution in full force. It does not appear that the 
defendant has collected or demanded the costs 
awarded to him by the order of reversal, and the case 
therefore does not come within that class of cases 
which hold that a party who has availed himself of 
provisions in his favor, contained in an order, has 
thereby waived the right to appegl from other pro- 
visions therein which are adverse to him. The case is 
distinguishable from that of Bartlett v. Stinton, L. R., 
1C. P. 483. In that case the moving party by his no- 
tice of motion asked the court for the exercise of its 
discretionary power in his favor, and his motion was 
granted on terms. In the present case the decision of 
the General Term was against him. He did not, by 
his appeal to the General Term, ask for the exercise of 
any discretion nor submit himself to its discretion to 
impose terms upon him. His appeal was based upon a 
purely legal point, and the effect of the appeal was to 
demand, as matter of right, that the erroneous order 





appealed from be reversed. Whatever the General 
Term added to that reversal was of its own volition, 
and the defendant had the right to appeal from that 
part of the order which prejudiced him, so long, at all 
events, as he had not undertaken to enforce any other 
part of the order which rested in the discretion of the 
General Term. Chapin v. Foster. Opiniou by Ra- 
pallo, J. 

[Decided Dec. 8, 1885.] 


CONSTITUTIONAL LAW—ASSESSMENTS—HEARING TO 
LAND OWNER.—Two objections to the constitution- 
ality of the act of 1881, which authorized the assess- 
ment in dispute, lie at the foundation of this appeal, 
and are in substance that the statute gives no hearing 
to the land-owner as to the amount to be realized and 
paid ; and that the assessments are levied irrespective 
of benefits to the lots assessed. By the act of 1869, 
chapter 217, as amended by that of 1870, chapter 619, 
Atlantic avenue was opened through the town of New 
Lots and the compensation fortbe land taken, and the 
expense of grading and regulating were imposed by 
two separate assessments upon a designated district 
determined by the Legislature to have been specially 
benefited by the improvement. The assessment for 
grading and regulating gave no notice or hearing to 
the land-owner and for that reason was held to be in- 
valid. Stuart v. Palmer, 74.N. Y. 183. Some of these 
assessments appear to have been paid, but a portion of 
them were cancelled, and as a consequence returned 
by the collector to the treasurer of Kings county and 
by him to the State comptroller, whereby the State 
became the creditor of Kings county for an amount 
which it was the object of the act of 1881, chapter 689, 
to collect and pay with the interest accrued thereon. ~ 
The act of 1881 determines absolutely and conclusively 
the amount of tax to be raised and the property to be 
assessed and upon which it is to be apportioned. Each 
of these things was within the power of the Legisla- 
ture, whose action cannot be reviewed in the courts 
upon the ground that it acted unjustly or without ap- 
propriate and adequate reason. Litchfield v. Vernon, 
41 N. Y. 123, 141; People v. Brooklyn, 4 id. 427; Peo- 
ple v. Flagg, 46 id. 405; Horn v. Town of New Lots, 83 
id. 100; Cooley Tax. 450. The Legislature may com- 
mit the ascertainment of the sum to be raised, and of 
the benefited district to commissioners, but is not 
bound to do so, and may settle both questions for 
itself ;‘and when it does so, its action is necessarily 
conclusive and beyond review. Here an improvement 
had been ordered and made, the expense of which 
might justly have been imposed upon adjacent prop. 
erty benefited by the change. By the act of 1881 the 
Legislature imposes the unpaid portion of the costs 
and expense with the interest thereon upon that 
portion of the property benefited which has thus far 
borne none of the burden. In so doing, it necessarily 
determines two things, viz., the amount to be realized, 
and the property specially benefited by the expendi- 
ture of that amount. The lands might have been bene- 
fited by the improvement, and so the legislative de- 
termination that they were, and to what amount or 
proportion of the cost, even if it may have been mis- 
takenly unjust, is not open to our review. The ques- 
tion of special benefit and the property to which it ex- 
tends is of necessity a question of fact, and when the 
Legislature determines it in a case within its general 
power, its decision must of course be final. We can 
seein the determination reached possible sources of 
error and perhaps even of injustice, but we are not at 
liberty to say that the tax onthe property covered by 
the law of 1881 was imposed without reference to spec- 
ial benefits. The Legislature practically determined 
that the lands described in that act were peculiarly 
benefited by the improvement to a certain specified 
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amouut which constituted a just proportion of the 
whole cost and expense; and while it may be that the 
process by which the result was reached was not the 
best attainable, and some other might have been more 
accurate and just, we cannot for that reason question 
an enactment within the general legislative power. 
That power of taxation is unlimited except that it 
must be exercised fora public purpose. Weismer v. 
Village of Douglas, 64 N. Y. 91. Certainly if the acts 
of 1869 and 1870 had never been passed, but the im- 
provement of Atlantic avenue had been ordered, the 
Legislature might have imposed one part or propor- 
tion of the cost upon one designated district, and the 
balance upon another. Practically just that was done 
in this case. In the matter of Van Antwerp to vacate, 
56 N. Y. 261, an assessment fora street improvement 
had been declared void by reason of failure to pro- 
cure necessary consents of property owners. The 
Legislature made a reassessment, imposing two-thirds 
of the expense upon a benefited district and one-third 
upon the city at large. The act was held valid as u new 
assessment, and not an effort to validate a void one. 
These views furnish also an answer to the objection 
that the only hearing given to the land-owner relates 
to the apportionment of the fixed amount among the 
lots assessed, and none is given as to the aggregate to 
be collected. No hearing would open the discretion 
of the Legislature or be of any avail to review or change 
it. A hearing is given by the act as to the apportion- 
ment among the land-owners, which furnishes to 
them an opportunity to raise all pertinent and avail- 
able questions, and dispute their liability, or its 
amount and extent. The precise wrong of which 
complaint is made appears to be, that the land-owners 
now assessed never had opportunity to be heard as to 
the original apportionment, and find themselves now 
practically bound by it as between their lots and those 
of the owners who paid. But that objection becomes 
a criticism upon the action of the Legislature and the 
process by which it determined the amount to be 
raised, and the property to be assessed. Unless by 
special permission, that is a hearing never granted in 
the process of taxation. The Legislature determines 
expenditures, and the amounts to be raised for their 
payment, the whole discussion and all questions of 
prudence and propriety and justice being confined to 
its jurisdiction. It may err, but the courts cannot 
review its discretion. In this case it kept within its 
power when it fixed, first the amount to be raised to 
discharge the improvement debt incurred by its di- 
rection; and second when it designated the lots and 
property which, in its judgment by reason of special 
benefits,should bear the burden, and having the power, 
we cannot criticise the reasons or manner of its ac- 
tion. The land-owners were given a hearing, and so 
there was no constitutional objection in that respect. 
Nor was that hearing illusory. It opened to the land- 
owner an opportunity to assail the constitutional vali- 
dity of the act under which alone an apportionment 
could be made, and that objection failing, it opened 





the only other possible questions of the mode and ] 


amounts of the apportionment itself. We think the 
act was constitutional. Spencer v. Merchant. Opinion 
by Finch, J. 
[Decided Dec. 8, 1885.] 
MoORTGAGE—FORECLOSURE—SECOND MORTGAGE TO 
SECURE BOND—DEFICIENCY.—A mortgage given by the 
owner of real estate to secure a bond previously given 
and secured by a prior mortgage on the same property, 
may be enforced upon deficiency after the first mort- 
gage has been foreclosed. Havens v. Willis. Opinion 
by Miller, J. 
(Decided Nov. 24, 1885.] 
WILL—EXECUTORY DEVISE—EXECUTION OF POWER 
—VoOID LIMITATION.—An executory devise cannot be 





made to depend on the non-execution, by the first 
taker, of an absolute beneficial disposing power, vested 
in him by the will creating the limitation. Sucha 
limitation over being void, the absolute fee is vested 
in the first taker. F., by his last will, devised a parcel 
of land, including the premises in question, to his wife 
for life, with remainder to his son Douw, his heirsand 
assigns, forever. He devised another parcel, under a 
similar limitation, to his son Henry. In a subsequent 
claiuse of his will he provided that “if either of my 
two sons shall die seised of the estate hereinbefore be- 
queathed, or any part thereof, without lawful issue, 
that then the estate of him so dying seised, hereby be- 
queathed, shall descend to the other of my sons.’’ The 
widow of the testator died soon after her husband, 
and the son Douw entered into possession of the 
premises, and died intestate, without issue, and with- 
out having conveyed or otherwise disposed of the land. 
The contingencies thereby happened upon which, by 
the terms of the will, the limitation over to the brother 
Henry was to take effect; and the question then arose 
as to the validity of the limitation. Held, that by the 
terms of the will Douw took an absolute beneficial dis- 
posing power in the property, and that the limitation 
over was therefore void; that the limitation over 
being void, the absolute fee to the property vested in 
the first taker. The factsupon which this case was 
decided took place before the adoption of the Revised 
Statutes. Whether the rule was changed by the Re- 
vised Statutes not decided. Wan Horne v. Campbell. 
Opinion by Andrews, J. 

[Decided Nov. 24, 1885.] 


LANDLORD AND TENANT—SUMMARY PROCEEDINGS— 
JUDGMENT—ESTOPPEL— DISCREPANCY BETWEEN SUM- 
MONS AND COPY — WAIVER.—A final judgment in 
summary proceedings between landlord and tenant, 
dispossessing the tenant for non-payment of rent ac- 
cording to the terms of a written lease, is a bar to a 
subsequent action brought by the tenant against the 
landlord to recover damages for breach of a verbal 
agreement in reference to repairs and the payment of 
rent, which agreement, if established, would have 
been a defense to the summary proceedings. And this 
is so, notwithstanding the record in the summary pro- 
ceedings showed that they were founded upon the afli- 
davit of one of the members of the defendant’s firm, 
it being evident from the record that he represented 
the firm. A discrepancy between the summons and 
the copy served as to the date of its return before the 
justice is waived by the appearance of the parties on 
the day named in the copy, and their consent to pro- 
ceed with the hearing; and such irregularity cannot 
afterward be reviewed in a collateral proceeding. Ne- 
metty v. Naylor. Opinion by Miller, J. 

[Decided Nov. 24, 1885.] 

CARRIER--EXCESSIVE FREIGHT RATES—VOLUNTARY 
PAYMENT—ACTION TO RECOVER EXCESS.—This action 
is brought to recover from defendant the sum of $€0,- 
000, which the complaint alleges was exacted from 
Slawson Brothers by the defendant, between Decem- 
ber, 1873, and December, 1879, for the transportation 
of milk from points on the line of the Harlem railroad 
to the city of New York, such sum being, as alleged, 
the excess paid by Slawson Brothers for such trans- 
portation beyond a reasonable charge, in order to ob- 
tain possession of their property. Slawson Brothers 
were milk dealers in the city of New York. Their 
supplies were procured on the line of the Harlem road, 
and from 1866 to 1879 the milk purchased by them 
was transported in cans on the defendant’s road from 
the place of shipment to the city of New York, by a 
special milk train, and the empty cans were returned 
over the defendant’s road to the place of shipment. 
For this service the defendant during this period, up 
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to May, 1877, charged a tariff rate of sixty cents for 
every forty gallons of milk carried, and after that date 
a rate of forty-five cents. It was the custom of the de- 
feudant to require dealers to pay the freight at the 
time the milk was delivered in New York, but in deal- 
ing with Slawson Brothers the custom was at times de- 
parted from and payment made after delivery. There 
was never any agreement between Slawson Brothers 
and the defendant as to the rate of freight to be 
charged or paid, beyond what may be implied from a 
general tariff rate fixed by the defendant and known 
to Slawson Brothers, and the payment by Slawson 
Brothers for the service at that rate. It was admitted 
on the trial that Slawson Brothers paid the freight 
daily at the tariff rate without making any objection. 
The evidence is uncontroverted that from 1866 to Au- 
gust, 1879, aperiod of thirteen years, there were al- 
most daily shipments by Slawson Brothers over the 
defendant’s road, and not only was there no negotia- 
tion between the parties as to the rate of freight to be 
charged, but there was never any complaint or remon- 
strance on the part of Slawson Brothers that the 
charge made was excessive. The firm shipped the 
milk, paid the tariff rate for the transportation, ask- 
ing no questions and apparently making no inquiry. 
The complaint bases the right to recover on the ground 
of extortion. The extortion, ifany, consists simply in 
the fact that the defendant fixed an excessive rate, 
which Slawson Brothers paid without objection. If 
Slawsou Brothers are entitled to recover under the cir- 
cumstances, then every person whe at any time within 
six years before the commencement of an action has 
paid to a carrier by rail, vessel, or other conveyance an 
unreasonable charge for the carriage of goods, whether 
in one or a thousand instances, and whether the car- 
rier is an individual or a corporation, can maintain an 
action to recover back the excess paid beyond a rea- 
sonable charge, although he paid without demur, and 
by not objecting apparently assented at the time to 
the propriety of the charge. The counsel for the 
plaintiff in his able argument cited cases from the Eng- 
lish courts arising under what is known as the equality 
clause in the English railroad charters and statutes, 
which in substance prohibits preferential rates be- 
tween shippers, and requires equality of charge under 
similar circumstances. The cases referred to were in 
general actions brought by the shipper against whom 
adiscrimination had been made in violation of the 
act, to recover back money exacted from him as a con- 
dition of carrying or delivering his goods in excess of 
the sum charged tu other shippers for a similar ser- 
vice, and the actions were maintained, except where 
the inequality of the charge is known to the shipper or 
his agent, and was paid without objection, in which 
case it was held that the plaintiff could not recover. 
Evershed v. London & N. W. R. Co., L. R., 3 Q. B. 
Div. 144; S. C., L. R.,3 App. Cas. 1029; Sutton v. Gt. 
W. R. Co., 3H. & C. 800; S. C., L. R., 4H. L. Cas. 226; 
Lancashire R. C. v. Gidlow, L. R., 7 H. L. Cas. 517; 
Parker v. Gt. W. R. Co.,7 Man. & G. 253. In those 
cases there was a violation of a specific statutory duty 
on the part of the railroad corporation, and in all of 
them the payment was made either under protest or 
in ignorance of the fact, which could only be known 
in general by the corporation, and which was concealed 
by the shipper. What is a reasonable sum for trans- 
portation of goods on the great railroad lines of the 
country ina given case is often a complex question, 
into which enter many elements and considerations, 
and incapable of exact solution. The company is 
doubtless better informed than the shipper as to what 
would be a compensatory or reasonable charge, but 
many of the facts which enter into the formation of a 
judgment on the question are accessible to the ship- 


of sufficient importance to engage his attention. 





per, and it would not bein accordance with general 
principles of justice that be should be permitted to 
forbear all means of ascertaining the truth, and after 
the lapse of years for the first time open a question 
which he did not at the time of the transaction regard 
We 
are of opinion that this action cannot be maintained. 
The express adtnission that the payments sought to be 
recovered were made without objection, communi- 
cated to the defendant, renders it unnecessary to con- 
sider whether the small part of the claim which ac- 
crued after the service of the notice of August 20, 1879, 
stands in any different position from the rest. Kilmer 
v. New York Cent. R. Co. Opinion by Andrews, J. 
(Decided Nov. 24, 1885.] 

CONSTITUTIONAL LAW—CURATIVE ACT OF 1885, CH. 
17—‘‘ LOCAL OR PRIVATE ”’ BILL.—The proceeding was 
instituted by the board of water commissioners of the 
village of Clinton, for the purpose of acquiring water 
from Miller brook for the use and supply of that vil- 
lage. To that end, under section 6 of the act of 1875, 
entitled ‘An act to authorize the villages of the State 
of New York tofurnish pure and wholesome water to 
the inhabitants thereof’’ (ch. 181), they presented a 
petition to the Supreme Court asking that commis- 
sioners be appointed to determine the damages sus- 
tained by its owners by reason ‘‘of the taking and use of 
said water.”’ The application was opposed by them and 
denied at Special Term on the ground that certain pro- 
visions of the act of 1875, supra, had not been com- 
plied with by the petitioners, but the decision was re- 
versed at General Term and leave given to make “ ap- 
plication to the Special Term for the appointment of 
commissioners,’’ upon the ground, as stated in the or- 
der, that the errors and omissions complained of were 
cured by the act of 1885, charter 17, entitled ‘“‘An act 
for the relief of the village of Clinton,” and therefore 
it was deemed unnecessary for the court to examine 
the merits of the controversy. The appellant con- 
tends that the court erred in giving that effect to the 
statute, saying, first, that it violates article , section 
16, of the Constitution, which provides that “no pri- 
vate or local bill which may be passed by the Legisla- 
ture shallembrace more than one subject, and that 
shall be expressed in the title.’”” It must be conceded 
that the words of the title are very general, but they 
are comprehensive and do express a single intent, 
which the body of the act neither exceeds nor contra- 
dicts. It has been held that the purpose of the provis- 
ion was that neither the members of the Legislature nor 
the public should be misled by the title of an act, and 
thereby various objects having no necessary or natural 
connection with each other be united in one bill. 
There is here neither that danger nor that result. The 
board of water commissioners represented the village 
of Clinton, and the irregularities complained of, and 
which if they existed rendered inoperative the commis- 
sioners’ acts affected proceedings in which the village 
was alone interested, and by the non-completion of 
which they were prejudiced. The first section con- 
firms and makes those acts effective and legal. The 
second section relates to the vote of the electors, with- 
out which, duly given, the commissioners had no 
power to proceed with any duty under the act of 1875, 
supra. This vote and the certificate of the result it 
(§ 2) declares valid and lawful, and authorizes and re- 
quires the commissioners to perform each duty and act 
imposed by the statute of 1875. The subject in each 
section and the enactment are for the relief of the vil- 
lage of Clinton, and we think that well expressed in 
the title, although it states neither the mode in which 
the subject is treated nor the means by which the 
end is to be reached. Conner v. Mayor, ete., 5 N. Y. 
285; Brewster v. Syracuse, 19id. 116; People v. Law- 
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rence, 41 id. 123; Gordon v. Cornes, 47 id. 608. Bourd 


of Water Commissioners of the Village of Clinton v. 
Dwight. Opinion by Danforth, J. 
[Decided Dec. 8, 1885.] 


MUNICIPAL CORPORATION—TORTIOUS ACT OF TAX 
COLLECTOR—CITY NOT LIABLE.—It may be conceded 
that for the reasons stated in the opinion at General 
Term in this case, the personal property of the plaintiff 
was unlawfully seized and sold for the payment of the 
tax in question herein, and that if this action had 
been brought against the constable who made the 
seizure and sale he would have been liable. But 
whether the city of Syracuse is liable for his acts is a 
different question, which is not touched upon in the 
opinion of the courtat General Term. The decision 
of the learned referee dismissing the complaint ap- 
pears to have been reversed on the sole ground that 
the plaintiff was not personally liable for the tax, and 
that his property had been unlawfully taken for its 
payment. To entitle the plaintiff to recover against 
the city for this wrong, it was necessary to show fur- 
ther that the acts of the constable in committing it 
were authorized by the corporation of the city, or had 
been subsequently ratified by it in such manner as to 
make it liable therefor ab initio. The only authority 
from the city to the constable found by the referee was 
that Booth, who made the seizure and sale, was one of 
the constables of the city of Syracuse. That the com- 
mon council of that city had on the 19th of May, 1877, 
approved of his selection as one of the officers to collect 
the city, county and local assessments and taxes re- 
maining unpaid for the fiscal year 1876, and that there- 
upon the tax-roll and two warrants—one executed by 
the board of supervisors and the other by the common 
council of said city—were delivered to said constable 
for the collection of said taxes. By these warrants, 
which were proven to have been issued by the tax re- 
ceiver and treasurer of the city, the constable was di- 
rected to collect from the persons named in the sched- 
ule thereto annexed, and named upon the assessment 
and tax-roll of the Sixth ward of the city for the year 
1876, the several sums mentioned opposite to their 
names, being the amounts assessed to them respect- 
ively, with the fees, etc., and in default of pay- 
ment to levy the same by distress and sale of 
the goods and chattels of the delinquent, ac- 
cording to said assessment and tax-roll, and of 
any goods and chattels in his possession in the 
city of Syracuse. In the assessment-roll and in the 
schedules attached to the warrants the names of the 
persons assessed for the taxes in question were stated 
to be Townsend Lansing and Allen Munroe. The 
name of the plaintiff does not appear in either. And 
it was found by the referee that at the time of the 
seizure the property seized belonged to the plaintiff 
and was in his possession. The only other fact found 
by the referee tending to establish a liability on the 
part of the city was that the purchasers of the plain- 
tiff's chattels at the constable’s sale gave their check 
to him for the amount of the unpaid city and county 
taxes, which was paid in by said constable to the dep- 
uty treasurerin the treasurer's office. Upon these 
facts the conclusion of the referee was that an action 
for the tortious taking and conversion of the prop- 
erty of the plaintiff could not be maintained by the 
plaintiff against the defendant in this action, and that 
the complaint should be dismissed. These findings of 
fact disclose no error in the conclusion. No direction 
or authority from the city to the constable appears, 
except these warrants, and they certainly did not au- 
thorize the constable to take the property of the plain- 
tiff. The city therefore was not bound by the tortious 
act of the officer outside of, the authority conferred 
upon him by his warrant. The payment of the pro- 





ceeds of the saletothe city treasurer, or his deputy, 
unaccompanied by any notice to them, or either of 
them, that the collection had not been made from the 
proper persons, or their property, but had been made 
by the unlawful seizure of the plaintiff's property, 
would not, even if those officials had power, in view 
of the provisions of its charter, to bind the city in that 
manner, have been a ratification of the illegal acts of 
the constable, and the conclusion of the learned ref- 
eree that upon the facts the city was not liable for 
such acts was clearly correct. Some other facts ap- 
peared in evidence which it is claimed show a ratifica- 
cation of the acts of the constable, but these facts are 
not available to the plaintiff for the purpose of sus- 
taining the reversal by the General Term. Itnot being 
stated in the order of reversal that it was made on any 
question of fact, it must be deemed to have been made 
on questions of law only, and so regarded, was clearly 
erroneous. The facts now referred to were not found 
by the referee, and there was no request to find them. 
Resort can be had to the evidence for the purpose of 
sustaining the decision of the referee, but not for the 
purpose of reversing it. But even if the facts appear. 
ing in the evidence could be resorted to, they would 
not aid the plaintiff. The resolution of the common 
council agreeing to save the constable harmless was in 
express terms conditioned that he proceed in such col- 
lections according to law, and did not authorize or 
adopt any illegal or tortious act committed by him. 
Nor was the refusal of the mayor of the city to com- 
ply with the demand made upon the plaintiff in May, 
1877, a ratification. That demand was for the imme- 
diate payment to the plaintiff, not merely of the 
money collected out of his property for the city tax, 
but for the entire value of the property seized and 
sold by the constable, which largely exceeded the 
amounts collected both forthe city and the county 
taxes. A refusal to comply with such a demand was 
not a ratification of the tortious and illegal act of the 
constable. No other fact appears in the case in any 
form upon which to predicate a liability of the city in 
this action. Everson v. City of Syracuse. Opinion by 
Rapallo, J. 

[Decided Dec. 8, 1885.] 


—_—~————— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

GUARANTY — EXECUTION WITHOUT PREVIOUS RE 
QUEST — FUTURE ADVANCES.— When a guaranty is 
signed by the guarantor without any previous request 
of the other party, andin his absence, for no consid- 
eration moving between them, except future advances 
to be made to the principal debtor, the guaranty is, in 
legal effect, an offer or proposal on the part of the 
guarantor needing an acceptance by the other party to 
complete the contract. Davis S. M. Co. of Watertown, 
N. Y., v. Richards. Opinion by Gray, J. 

{Decided Dec. 7, 1885.] : 


RAILROAD LAND-GRANTS — FORFEITURE — CAIRO & 
FULTON RAILROAD OF MISSOURI — REVERTER TO U. & 
—The act of Congress of July 28, 1866, was not such 4 
legislative declaration by Congress of forfeiture of the 
grant of 1853 to the States of Arkansas and Missouri, 
to aid in building a railroad from a point on the Mix 
sissippi, opposite the mouth of the Ohio, by way of 
Little Rock to the Texas boundary line near Fulton, 
as would divest the title of the State of Missouri to 
unearned lands, and defeat eonveyances thereof by the 
Cairo & Fulton Railroad of Missouri before the pas 
sage of thatact. It has often been decided that lands 





*Appearing in 6 Sup. Ct. Rep. 
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granted by Congress to aid in the construction of rail- 
roads do not revert after condition broken until a for- 
feiture has been asserted by the United States, either 
through judicial proceedings instituted under author- 
ity of law for that purpose, or through some legisla- 
tive action legally equivalent toa judgment of office 
found at common law. United States v. Repentigny> 
5 Wall. 267, 268; Schulenberg v. Harriman, 21 id. 63; 
Farnsworth v. R. Co., 92 U. 8. 66; McMicken v. U.S., 
97 id. 217, 218; Van Wyck v. Knevals, 106 id. 360. Leg- 
jslation to be sufficient, must manifest an intention by 
Congress to reassert title andto resume possession. 
Asit is to take the place of a suit by the United 
States to enforce a forfeiture, and a judgment therein 
establishing the right, it should be direct, positive,and 
free from all doubt or ambiguity. St. Louis, ZL M& 
§. Ry. Co. v. McGee. Opinion by Waite, C. J. 
(Decided Nov. 23, 1885.] 

APpPEAL—INJUNCTION — SUPERSEDEAS — EQUITY — 
RULE 93.—A decree for a perpetual injunction ren- 
dered by a District judge sitting as Circuit judge is 
not vacated by an appeal allowed within sixty days by 
the same judge, when in so doing he directs that the 
appeal shall not operate or suspend so much of the de- 
cree as relates to the injunction, and a motion to mod- 
ify the injunction will not be granted. The injunc- 
tion ordered by the final decree was not vacated by 
the appeal. Slaughter-house cases, 10 Wall. 297; Ho- 
vey v. McDonald, 109 U.S. 161. [t is true that in some 
of the Slaughter-house cases the appeal was from a 
decree making perpetual a preliminary injunction 
which had been granted at an earlier stage of the case; 
but the fact of the preliminary injunction had noth- 
ing to do with the decision, which was “that neither 
an injunction nor a decree dissolving an injunction is 
reversed or nullified by an appeal or writ of error be- 
fore the cause is heard in this court.”’ This doctrine, 
in the general language here stated, was distinctly re- 
affirmed in Hovey v. McDonald, and it clearly refers 
tothe injunction contained in the decree appealed 
from, without reference to whether that injunction 
was in perpetuation of a former orderto the same ef- 
fect, or was then forthe first time granted. The in- 
junction therefore which was granted by the final de- 
cree in this case is in full force, notwithstanding the 
appeal. Leonard v. Ozark Land Co, Opinion by 
Waite, C. J. 

[Decided Noy. 23, 1885.] 

INTERNAL REVENUE—SALE OF TOBACCO BY COMMIS- 
SION MERCHANTS—TAX FOR STAMPS BEFORE REMOVAL 
FROM WAREHOUSE.—A commission merchant engaged 
in the sale of manufactured tobacco is not liable to be 
taxed for the revenue stamps required to be affixed to 
the tobacco before the removal thereof from a bonded 
warehouse, unless they were at the time of such sale 
soaffixed, whereby they entered into the value of the 
tobacco and formed a part of the price thereof. Jones, 
Ex’x, etc., v. Van Benthuysen. Opinion by Waite, 
C.J. 


(Decided Nov. 23, 1885.] 


—_————_»—__———_ 


UNITED STATES CIRCUIT 
STRACT.* 
CONTEMPT — GARNISHMENT — WITNESS ATTENDING 
FEDERAL COURT.— Petitioner, while in attendance 
upon the Federal court as a witness, was served with 
awrit of garnishment from a State court. Held, that 
the plaintiff in such writ could not be restrained from 
proceeding in the State court, nor be punished as for 
acontempt of the Federal court. The unusual char- 
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acter of this petition has induced me to examine with 
considerable care the cases which are supposed to au- 
thorize this interference with the proceedings of a 
court of co-ordinate jurisdiction. The earliest case in 
this country is that of Lx parte Hurst, 1 Wash. C. C. 
186, in which it appeared that Hurst had come from 
his residence in New York to attend the trialof a 
case in the Circuit Court for the District of Pennsyl- 
vania, in which he was a party; that after his arrival 
he had also been subpoenaed as a witness in another 
case upon the docket of the same court: and that 
while he was at his lodgings he was arrested under an 
execution from the Supreme Court of Pennsylvyatia., 
Upon these facts his counsel moved that he be dis- 
charged from the custody of the sheriff. Mr. Justice 
Washington found that he was privileged from arrest, 
and discharged him. I have no criticism to make of 
this case. Indeed it was the constant practice of the 
District Courts sitting in bankruptcy to discharge 
from the custody of State officers bankrupts who had 
been arrested in violation of section 5107, exempting 
the bankrupt from arrest in any civil action during 
the pendency of the proceedings in bankruptcy. In 
re Kimball, 1 N. B. R. 193; Jn re Jacoby, id. 118; Jn re 
Glaser, id. 336; Jn re Wiggers, 2 Biss. 71; Norris v. 
Beach, 2 Johns. 294; Bours v. Tuckerman, 7 id. 538; 
Sanford v. Chase, 3 Cow. 381. Had the petitioner in 
this case been arrested by process from the State 
court while in attendance upon this court asa party or 
witness, the question would have been squarely pre- 
sented whether another court would have the right 
thus to deprive this court of his testimony, and to in- 
terfere to that extent with the conduct of our busi- 
ness, Two cases in Pennsylvania seem to be in direct 
conflict upon this point. Com. v. Hambright, 4 Serg. 
& R. 150; U. S. v. Edme, 9 id. 147. In Parker v. Hotch- 
kiss, 1 Wall. Jr. 269, Hotchkiss, the defendant, who 
was a non-resident, was attending the Federal court 
as a party interested in a suit brought by Parker. 
Parker having been nonsuited, issued a summons upon 
the same day, and served it upon Hotchkiss at his 
lodgings. The service was set aside asa violation of 
his privilege; the only question discussed being 
whether the privilege extended to writs of summons 
as well as to writs of capias. There was nothing ex- 
ceptional in this application, since itis a matter of 
every-day occurrence for courts to set aside service of 
their own process in favor of aprivileged party. Per- 
son v. Grier, 66 N. Y. 124; Matthews v. Tufts, 87 id. 
568; Halsey v. Stewart, 4 N. J. Law, 366; Mountague 
v. Harrison, 3 C. B. (N. S.) 292; Henegar v. Spangler, 
29 Ga. 217; Miles v. McCullough, 1 Bin. 77. See also 
In re Healey, 53 Vt. 694; Bridges v. Sheldon, 7 Fed. 
Rep. 17, 42; Watson v. Superior Court of Detroit, 40 
Mich, 729. The difficulty in this case however arises 
from the statutes of the United States, one of which 
($ 720) inhibits injunctions to stay proceedings in any 
court of a State except in bankruptcy cases, and the 
other of which (§ 725) limits our jurisdiction in cases 
of contempt to misbehaviors of any person in the pres- 
ence of the court, or so near thereto as to obstruct the 
administration of justice, the misbehavior of officers 
in their official transactions, and disobedience to the 
lawful writs, processes, orders, rules, decree, or com- 
mands of these courts. Now while this in terms is not 
apetition for an injunction, the petitioner does pray 
foran order restraining Cuddy from proceeding or 
taking any steps against the petitioner based upon the 
service of the process from the Superior Court, and 
for general relief. I take it that the words “ writ of 
injunction” used in section 720 would include every 
process or order, irrespective of its form, the office of 
which is to stay proceedings in the State court. Even 
if petitioner should waive this portion of his relief and 
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proceed only for a contempt, he would be seeking to 
accomplish indirectly the same purpose. I know of 
but two exceptions to the general rule contained in 
section 720, one being of cases in bankruptcy, and the 
other of cases arising under the limited liability act. 
But again conceding that the service of the writ of 
garnishment was a contempt at common law (and this 
was the ruling in Cole v. Hawkins, Andrews, 275, and 
in some other cases), I doubt seriously whether it is a 
misbehavior in the presence of the court or so near 
thereto as to obstruct the administration of justice. 
Clearly it falls within no other clause of section 725. 
These words seem to me to refer rather to riotous or 
unseemly conduct in the court-room, or in such im- 
mediate proximity thereto as to interrupt the sessions 
of the court or the orderly conduct of business therein, 
and not to embrace constructive contempts of its au- 
thority. Cir. Ct., FE. D. Mich., July 13. 1885. Ex parte 
Schulenburg. Opinion by Brown, J. 

PATENTS—INFRINGEMENT — PLEADING — PARTIES— 
DEMURRER.—Where complainant is a mere licensee, 
and the owner of the patent is not made a party, a 
bill for the infringement of the patent is demurrable. 
Gamewell Fire-alarm Tel. Co. v. City of Brooklyn, 14 
Fed. Rep. 255; Wilson v. Chickering, id. 917; Ingalls v. 
Tice, id. 297; Gayler v. Wilder, 10 How. 477; Nellis v. 
Pennock Co., 13 Fed. Rep. 451; Nelson v. McMann, 16 
Blatchf. 139; Moore v. Marsh, 7 Wall. 520. Cir. Ct., 
Dist. N. Y., Nov. 14, 1885. Bogart v. Hinds. Opin- 
ion by Coxe, J. [See Cottle v. Krementz, 25 Fed. 
Rep. 494.] 


WISCONSIN SUPREME COURT ABSTRACT. 
PUBLIC LANDS — JURISDICTION OF STATE COURT— 
FINAL DECISION OF SECRETARY OF INTERIOR — WHEN 
STATE COURT MAY INTERFERE.—Plaintiff's complaint 
alleged that he had settled upon land of the United 
States as a homestead claimant, and had complied 
with the requirements of the law as to residence and 
cultivation; but that defendant had wrongfully and 
by force taken possession of the land, and ina contest 
before the secretary of the interior department had, 
by perjury and false evidence, obtained a final certi- 
ficate for the land, and was perfecting his title in vio- 
lation of plaintiff's rights, and praying that defendant 
be adjudged to release all his claim to the land to 
plaintiff, and plaintiff have judgment that he had 
complied with the homestead law, and that he is en- 
titled to the land. Held, that the State court had no 
jurisdiction, and could afford plaintiff no relief. (2) A 
State court may have jurisdiction to inquire into the 
homestead rights of a party to the patent of the 
United States under the laws of Congress, and to re- 
verse the decision of the land department adverse to 
such right when procured by fraud or perjury, but 
such jurisdiction can be exercised effectually only 
when the title is vested in a party amenable to such 
jurisdiction, so that a judgment could be entered 
which would act effectually upon the title, and com- 
pel defendant to convey it to the party defrauded. 
This doctrine is well settled by this court and other 
State courts, and by the courts of the United States. 
Lamont v. Stimson, 3 Wis. 545; Bross v. Wiley, 6 id. 
485; Lombard v. Cowham, 34 id. 486; Morton v. Green, 
2Neb. 441; Corbett v. Wood, 21 N. W. Rep. 734; 
Gaines v. Thompson, 7 Wall. 347; Secretary v. Mc- 
Garrahan, 9 id. 298; Litchfield v. Register, id. 575; 
Johnson v. Towsley, 13 id. 72; Shepley v. Cowan, 91 U. 
S. 330; Marquez v. Frisbie, 101 id. 473; Smelting Co. v. 
Kemp, 104 id. 686; Steel v. Smelting Co., 106 id. 447; 
Baldwin v. Stark, 107 id. 463; Smith v. Ewing, 23 Fed. 
Rep. 741; Casey v. Vassor, 4 McCrary, C. C. 127. 
Empey v. Plugert. Opinion by Orton, J. 
[Decided Dec. 1, 1885.] 





MASTER AND SERVANT—FELLOW SERVANTS—TRAIN 
DISPATCHER AND BRAKEMAN—RUNNING TRAIN OVER 
TRACK OF ANOTHER COMPANY.—A general manager 
who prescribes rules and a train dispatcher who gives 
special orders for the running of trains, and a head 
brakeman on a freight train, are not fellow servants, 
Darrigan v. New York, etc., R. Co., 24 Am. L. Reg. (N, 
S.) 452. The employees of a railroad company that 
runs its trains ever a portion of the road of another 
company, and while running over such road is re. 
quired to obey tiie rules and regulations prescribed by 
the latter company for the running of trains, and to 
obey the special orders of their authorized agents, in 
that respect are not fellow servants with the employees 
of the latter company. Phillips v. Chicago, etc., R, 
Co. Opinion by Cassoday, J. 

[Decided Dec. 1, 1885.] 


ATTORNEY AND CLIENT — SETTLEMENT OF JUDG- 
MENT BY DEFENDANT'S ATTORNEY WITHOUT No- 
TICE TO PLAINTIFE’S COUNSEL. — Settlement of 
a judgment in an action for damages for a 
personal injury, effected by defendant’s attorney with 
the plaintiff, a married woman, without notice to or 
consultation with her counsel, held, not binding, and 
satisfaction of judgment set aside. It is doubtful if 
the attorney has any lien upon the judgment for his 
fees which would prevent his client from settling and 
discharging it. In Kusterer v. City of Beaver Dam., 
56 Wis. 471, it was held that “a party havinga cause 
of action in its nature not assignable, cannot by an 
agreement before judgment or verdict thereon give 
his attorney any interest therein, or in the costs which 
would be incident to a recovery, which will survive 
the settlement of the cause of action.’’ Whethera 
different rule should obtain where the action has gone 
to judgment is a point not necessarily involved in 
that decision. There are cases which hold “after 
judgment the attorney who has procured it has a lien 
upou it for his costs. This lien is upheld upon the 
theory that the services and the skill of the attorney 
have procured the judgment. Thereis then some- 
thing upon which a lien can attach, and the courts 
uphold the lien by an extension to such cases of the 
principle which gives a mechanic a lien upon a valu- 
able thing, which by his skill and labor he has pro- 
duced.”’ Coughlin v. N. Y. C. & H. R. R. Co., 71N. 
Y. 443, 448. We shall not stop to inquire whether this 
doctrine of giving the attorney a lien after judgment, 
but denying it before judgment, rests upon solid 
grounds or not; foras we understand it is necessary 
in either case, in order to preserve the right against a 
settlement made in good faith, that notice should be 
given, which was not done in the present case. Court- 
ney v. McGavock, 23 Wis. 620. So it is doubtful if 
those authorities which have gone the furthest in pro- 
tecting the attorney’s lien would hold that it attached 
here. Be that as it may, upon the other grounds we 
think the satisfaction should be set aside, because 
under the circumstances it is fraudulent as to the 
plaintiff. Such settlements effected by an attorney on 
the one side with the opposing party on the other side 
should be closely scrutinized, and should never be 
sanctioned where there is any appearance that undue 
influence was used in effecting them. In this case the 
plaintiff's husband acted for or with her in making 
the settlement. But the affidavits conclusively show 
that the settlement was made by the defendant's at- 
torney withthem without the knowledge of her at- 
torney, though he was near at hand, and might and 
should huve been consulted in the matter. Under the 
circumstances it was the plain, professional duty of 
defendant’s attorney to have told both her husband 
and plaintiff to consult her attorney in regard to the 
settlement. In the language of the chief justice in 
Watkins v. Brant, 46 Wis. 419, no such transaction 
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should ever be consummated, as it were, ex parte, 
in a lawyer's office. The defendant’s attorney 
presumably acted without conscious bad faith in the 
matter; but the effect was the same, an undue advan- 
tage was attained over the plaintiff. And we hold 
thata settlement brought about in the way this was is 
in the nature of a fraud upon the plaintiff, and does 
not bind her. The remarks made by the chief justice 
in the case just cited, and by Mr. Justice Taylor in 
Bussian v. Milwaukee, L. 8S. & W. Ry. Co., 56 Wis. 
$26, as to what professional ethics require under such 
circumstances, are exceedingly appropriate to guide 
the conduct of attorneys in such a case. Voell v. 
Kelly. Opinion by Cole, C. J. 

(Decided Dec. 1, 1885.] 


SUPREME COURT ABSTRACT.* 


ILLINOIS 


SPECIFIC PERFORMANCE--NEW AGRERMENT AFTER 
PRIOR TRANSACTION SET ASIDE AS IN FRAUD OF CREDI- 
TORS—EVIDENCE—PRIVATE COMMUNICATION—ATTOR- 
NEY AND CLIENT.—The owner of atract of land con- 
veyed the same to his son-in-law for $1,200, taking 
five promissory notes of $200 each from the grantee, 
one to each of the grantor’s five daughters, the other 
$200 being the grantee’s wife’s share of the purchase- 
money. The conveyance was set aside at the instance 
of creditors of the grantor, and the notes given for 
the purchase-money ordered to be surrendered and 
cancelled, which was done, except as to one note which 
had been paid. After the land was advertised for sale in 
the interest of the creditors, the grantor agreed to dis- 
charge the judgments and the lien on the land, and 
did so upon the agreement of the grantee to pay him 
$1,200, which he afterward refused to do, or give his 
notes for the price. He/d, that a court of equity 
would compel him to pay the sum really due from him, 
and that he could not defeat a suit in which relief was 
sought in that regard, on the alleged ground the con- 
veyance was originally made to defraud creditors. (2) 
Where two parties go together to an attorney, and 
make statements to him in the presence of each other, 
such statements are not confidential communications 
intended to be withheld from the opposite party, and 
there is no error in permitting the attorney to testify 
thereto in a suit between the parties relating to the 
subject-matter of such communications. Lynn vy. 
Lyerle. Opinion by Walker, J. 

AGENCY—DEPOSIT OF MONEY OF PRINCIPAL BY THE 
AGENT — LIABILITY OF DEPOSITARY TO AGENT FOR 
DELIVERING THE MONEY TO THE PRINCIPAL. — 
A sub-contractor received money of the gen- 
eral contractor in excess of what was due him, 
as the agent of the general contractor, to pay debts 
due to laborers and material-men, whereby to protect 
the principal from liability from the enforcement of 
liens, but instead of paying out the money, deposited 
it with another for safe-keeping, under a promise of 
the latter to pay the same only to the depositor, or 
upon his written order. The depositary, on the de- 
mand of the principal to whom the money belonged, 
delivered the same to him. Held, that the depositary 
was not liable to the agent for a breach of his contract, 
the principal having the right to revoke the agency of 
the sub-contractor at any time before he paid out the 
money as directed. In such case the delivery of the 
money to the true owner will relieve the depositary of 
liability to the agent from whom he received it. 
Solomon v. Nicholas. Opinion by Scholfield, C. J. 

AGENCY—ESTOPPEL OF AGENT TO ALLEGE ILLEGAL- 
ITY OF CONTRACT AS AGAINST PRINCIPAL. — A 
person as the agent of a firm of contractors for 
the construction of a railroad, procured sub- 
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scriptions for the purpose of securing the location 
of adepot at acertain point on the road, in which 
those who made the subscriptions were interested, the 
contractors having the power, under the terms of 
their arrangement with the railroad company, to fix 
the location of the depot at the place desired. The 
agent who thus procured the subscriptions was at the 
time a director in the railroad company, and having 
applied the proceeds of the subscriptions to his own 
use, in asuit by his principals to recover from him the 
money so obtained, he set up the supposed illegality of 
the contract resulting from his official relation to the 
railroad company as a defense; but it was held he was 
estopped from relying upon such defense as against 
his principal. Snell v. Pells. Opinion by Dickey, J. 
msiaisgaceesiigiahientieallh 
THE NEW YORK CITY BAR ASSOCIATION AND 
THE CODE. 
HE following correspondence, which has lately 
taken place, speaks for itself. It has been com- 
municated to us by neither of the writers, but by a 
friend of our own into whose hands copies came, and 
who thought it might interest our readers as much as 
himself: 


New York, Dec. 9, 1885. t 
26 Broad Street. 

My Dear Srr: Permit meto address a line to you 
in regard to the action had by the * Bar Association ” 
last evening upon the resolutions you proposed for 
discussion in relation to the codification of the civil 
law. 

Allow me to premise by stating that I am strenu- 
ously opposed to your Code and to your views as to 
such codification. 

But last evening—not having attended a meeting of 
the association for a year or more, and having been in- 
formed that a full discussion was to be had upon this 
proposed codification, you being the champion in its 
favor, I concluded to go to the meeting. I went there 
for instruction, and to hear your arguments, and the 
refutation of those arguments. I believe there were 
many members present who went for the same rea- 
son. Instead of fair discussion, a figbt on parliament- . 
ary tactics was put in substitution relative to the re- 
port of a committee. 

It appeared that the bar association preferred to 
occupy the whole time in the preliminary business 
matters regularly coming up before it, rather than to 
finish up such business and then to allow its members 
time for profitable discussion on some subject ger- 
mane to the object of the society. 

Now, as one member of this society, I do not think 
this action fair to you, fair to myself, or fair to those 
who went last evening to hear what you had to say. 
Your age and your standing at the bar entitle a hearing 
when you wish to be heard by members of an associa- 
tion to which you have belonged since its organization. 

I am one member ready to unite with others of the 
association in calling a special meeting to hear all you 
have to say, and to afford full and fair discussion in 
this matter. 

I am, sir, yours very respectfully, 
FRANCIS T. GARRETTSON. 
Hon. Davip DupLey FIeLp, Washington Building, 
Broadway. 


1 Broapway, Dec. 31, 1885. 
My Dear Str: I received only lately your letter 
dated the 9th, written about the meeting of the City 
Bar Association held the evening before. You take 
that meeting very much to heart, and Ido not won- 
der. But for my part I do not take it to heart at all. 
I was naturally indignant at first, but I soon reflected 
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that the members whose conduct so annoyed you 
acted after their kind, and I ceased to care. As fora 
new meeting to hear me, I must decline the honor. 
Talking tomen who stop their ears is not exactly a 
pastime. I bave no breath to waste on those who do 
not wish to hear. I ask nofavor. The Code will take 
care of itself. These men are but as a drop in a bucket. 
If the Code is a bad thing they cannot put it up; if it 
is a good thing they cannot put it down. The general 
judgment of jurists will determine its true place in the 
juridical world. 

Having thus replied to your suggestion of a new 
meeting, I may add a little to your knowledge of the 
old one. You recollect the episode of a contradiction 
read out to me from a volume of California statutes, 
intended to show my audacity in saying that I did not 
think there had been five important amendments of 
the California Civil Code in the last eight years. The 
chairman read amid shouts of laughter, at my sup- 
posed discomfiture, the title of a statute of 1880, enti- 
tled ‘‘An act to amend sections 69, 70, 80, 137, 226, 243, 
244, 249, 253, 258, 265, 273, 593, 596, 598, 603, 1241, 1245, 
1247, 1265, 1363, 1364, 2283, 2287, 2289, of an act entitled 
an act to establish a Civil Code, approved March 31, 
1872,’’ and stopped there. If he had gone on, he would 
have turned the laugh the other way, by reading as 
follows: “‘Conferring upon the Superior Courts, the 
judges or officers, the jurisdiction and authority here- 
tofore exercised in certain cases by the courts abol- 
ished by the Constitution, their judges or officers.” I 
took the book, but there was no time to read. Now I 
do not intimate that the chairman was aware of what 
followed the words he read, but the incident shows 
the unfairness of forcing a vote without giving time 
for examination. I will mention one more incident 
out of many, showing the same thing. The criticisms 
of the late Professor Pomeroy were dwelt upon. I said 
they could all be explained away, and mentioned a 
letter on the subject from his son, which I could bring 
if time were given. This was refused. But no mat- 
ter. It is just as well, and I will close with an extract 
from his letter: 

**It has been claimed, I believe, in certain quarters 
that these articles show that my father was not in fa- 
vor of the codification of the private municipal law; 
that he did not consider the Civil Code of California 
as an improvement on the pre-existing state of the 
law, and consequently did not think that the adop- 
tion of the proposed Civil Code in New York would be 
of any advantage to the profession or general public 
in that State. This impression, if it exists, is erro- 
neous,” 

Very truly yours, 
Davip DUDLEY FIELD. 
FRANCIS T. GARRETTSON, Esq. 
_—— 
CORRESPONDENCE. 
A COMPLAINT OF JANUS. 
Editor of the Albany Law Journal: 

When the Supreme Court in different departments 
decides the same question both ways, asin Kaufman 
v. Schoeffel, and Graff v. Kinney, 37 Hun, 140 and 405, 
alawyer can be right in two departments at least, 
until the Court of Appeals settles it, by maintaining 
one side inone and the converse in the other; but 
when the same court, in the same department, com- 
posed of the same justices, decide a question, not re- 
viewable ordinarily in the Court of Appeals, in op- 
posite ways, he knows not what course to take. 

Arnold vy. Shapiro, 29 Hun, 478, was an action to re- 
cover the purchase-price of merchandise. The com- 
plaint did not allege fraud in contracting the liability. 
An order of arrest was granted upon extrinsic facts, 
showing “ that the debtor had removed and disposed 





of his property with intent to defraud his creditors: 
and contracted the debt in contemplation of sucha 
disposition and removal.’’ A motion at Special Term 
was made to vacate the order on the ground that the 
merchandise sued for was sold on a credit not expired 
when the action was brought. It was denied, and an 
appeal was taken. The report seems to indicate that 
the facts showing removal and disposition of property 
were relied upon to sustain an inference that the 
debtor contemplated such removal and disposition 
when he contracted the debt. At all events, if there 
was other evidence of what the debtor contemplated 
when he purchased the goods, the court ig- 
nores it. The order of arrest was sustained. 
The opinion of the court (by Daniels, J., 
concurred in by Davis, P. J., and Brady, J.) contains 
the following: ‘*‘ When (a) fraudulent disposition of 
property has taken place at the time of the making of 
the contract, that fact itself would avoid a credit ob- 
tained by means of its concealment in incurring the 
liability. In principle the same effect should also fol- 
such a disposition of the debtor’s property, after he 
contracted the debt and secured the credit, for it is 
always implied in such transactions that the debtor 
will make no disposition of his property which 
will operate as a fraud upon his creditor. The rule is 
very well settled that fraud in the contraction of the 
debt will avoid the credit agreed to be given by the 
contract creating the debt; and the reason on which 
it has arisen would seem to be equally applicable to a 
disposition made by the debtor of his prop@rty when 
he intends thereby to defraud his creditors. The in- 
quiry therefore is whether the defendant has made 
such a disposition of his property.” 

Zenner v. Dessar, 22 N. Y. Week. Dig. 403 (opinion 
by Davis, P. J., concurred in by Brady and Daniels, 
JJ.), was precisely the same case over again in all its 
parts, with the possible exception, that the ground of 
arrest did not include the allegation that the defend- 
ant had ‘‘contracted the debt in contemplation ”’ of 
subsequent fraudulent disposition of his property. 
The court held distinctly that a fraud committed 
subsequent to the making of the contract would 
not avoid a credit, and as the credit was not 
avoided, no action could be maintained pending the 
maturity of the debt, and as the maintenance of the 
cause of action was essential to uphold an order of 
arrest, the order must be vacated. Apparently the 
court takes no pains to limit or distinguish Arnold v. 
Shapiro or Muser v. Lissner, 67 How. Pr. 509. 

I await with trepidation the next decision in this 
department upon this question. 

Yours very truly, 


New York, Dec. 30, 1885. 
—_—__ > 
NEW YORK STATE BAR ASSOCIATION. 


Orrice of THE Secretary oF THE Executive Committee, 


B. G. 


No. 79 Cuapen Srreet, Ausany, N. Y., 
December 17, 1885. 
To the Executive Committee : 

GENTLEMEN — The next annual meeting of this com- 
mittee will be held at my office, at 7.30 Pp. M., January 
18, 1886. A full attendance is requested. 

Respectfully yours, 
CHARLES J. BUCHANAN, 
Secretary. 
~~ 


NOTES. 


A case regarding copyright in photographs ought 
always to be tried in camera. 

The Louisiana Supreme Court has decided that 
wearing a sun-bonnet in the street is not negligence 
per se. But it is certainly négligé. 
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CURRENT TOPICS. 


HE Tribune discovers that there is ‘‘danger” 
that the Civil Code will be enacted this win- 
ter, and that the governor will sign it. This sounds 
a good deal as if Horace Greeley had said that 
there was ‘‘danger” that slavery would be abol- 
ished. The slavery of the people to the tradition 
of unwritten laws is one that ought to excite the 
sympathies of the Tribune. The Tribune also 
thinks that Mr. Field was indiscreet in putting to 
test the question how the Code ‘‘is regarded by 
the majority of the good lawyers of this city.” 
We should agree with this if Mr. Field had ex- 
pected an indorsement by the Bar Association. But 
what he expected was what he did not get — an 
opportunity to explain and vindicate his work from 
misrepresentation and ignorance. We might here 
ask the 77vibune if it thinks that two hundred mem- 
bers of the Bar Association constitute ‘‘ a majority 
of good lawyers” in the city which has some four 
thousand, we believe. A majority of the lawyers of 
the State at large, to whom the Zribune once sub- 
mitted the question, was ascertained to be in favor 
of codification, and we really believe that outside 
the New York club, and outside the city of New 
York, the profession stands pretty equally divided. 
When doctors disagree the patient may well have 
his own way, and the people long ago enacted their 
command to have their laws written in statutory 
form. A probable legislative compliance with this 
expression of the will of the people is what the 
Bar Association circular of distress. denominates 
“the enormity of the threatened evil,” and to de- 
feat which it calls upon the ‘‘seven hundred mem- 
bers” of the club to rally and lobby. As to the 
“danger” of passing the measure without discus- 
sion, charged by the association, the charge is vis- 
ionary. The proponents of the Code have never 
shirked discussion. The ‘‘ danger” spoken of is 
one that exists only in such a body as the New 
York club. It would seem as if the opponents had 
got tired or afraid of discussion, and now prefer a 
resort to personal appeals by the ‘‘ seven hundred ” 
to the New York city members of the Legislature. 
The club have not asked us to publish their circular, 
but we do it in another column, as a curiosity. 
The Tribune says it was probably written by Mr. 
Carter. Well, well! 


The following from that excellent law and gospel 
journal, the Independent, will interest our readers: 
‘Judge Powers, of Utah, recently refused to nat- 
uralize a Mormon alien on the gronnd of his belief 
as a Mormon. The alien stated that he was at- 
tached to the principles and laws of this country; 
that he proposed to obey these laws, those relating 
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to polygamy and cohabitation included; that he be- 
lieved it right for a man to have living and undi- 
vorced more than one wife, and that this belief 
would prevent him from rendering a verdict of 
guilty in a polygamy case, if he was called as a juror 
in such a case, even if the proof should show the 
prisoner guilty beyond a reasonable doubt. It was 
in the light of this statement that the judge refused 
to grant naturalization papers to this man, the 
only provision of law that can bear upon the ques- 
tion is the declaration that it shall be made to ap- 
pear to the satisfaction of the court that ‘during 
the preceding five years the applicant has behaved 
as aman of good moral character, attached to the 
principles of the Constitution of the United States, 
and well disposed to the good order and happiness 
of the same.’ It is possible that this language is 
broad enough to justify the exclusion of such an ap- 
plicant as this Mormon appears to be upon his own 
showing. But we are inclined to think otherwise, 
except by an unreasonable stretching of its import. 
It is not the business of a court to frame any rules 
on the subject of naturalization. It is enough for 
it to apply the rules framed by Congress. The fact 
that an alien holds the Mormon faith does not, ac- 
cording to these rules, exclude him from naturaliza- 
tion. The fact that he declares that he would not, 
as a juror, find a verdict of guilty against a polyga- 
mist, even if the evidence proved his guilt, would 
be a very good reason why he should not be permit- 
ted to sit as juror, but we do not see that it prop- 
erly has any thing to do with the question whether 
he shall be naturalized or not. Whether the laws 
shall be so changed as to exclude Mormon aliens 
from naturalization is a question for Congress to de- 
termine, and until Congress shall so change them 
we think that the courts had better execute them as. 
they are, without any unreasonable construction of 
their import.” This is very acute reasoning, but 
we do not regard it as entirely clear that a man is 
entitled to naturalization who proposes to disregard 
the laws of the country; much less that an avowed 
polygamist in theory is a man of ‘‘ good moral 
character.” 


The sixth volume of Alexander Hamilton’s works, 
published by G, P. Putnam’s Sons, of New York, 
contains very interesting matter concerning the 
Whisky Rebellion, and the Jefferson and the Adams 
controversy, and gives in full the famous and very 
scarce Reynolds pamphlet, setting forth Hamilton’s 
own statement of what the editor correctly calls 
this ‘‘ miserable affair.” The series is now two- 
thirds published, and is a most important contri- 
bution to the history of American politics, The 
volumes are a superb example of American printing. 


The extremest verge to which the doctrine of prac- 
tical tests in evidence has been carried is found in 
a recent English case before ‘‘ Tom” Hughes, who, 
it seems, is a county judge, and who is well known 
to the world nof only as an author but as a lover of 
athletics. The question was who had won a foot- 
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race, and being in doubt he ordered it to be run 
over again in his presence. The Law Journal com- 
ments on this as follows: ‘‘The course taken by 
Judge Hughes in the case of the walking case re- 
cently before him shows how difficult it is even for 
the judge to subdue the instincts of the natural 
man. As an old hunter put to hack work pricks 
up his ears, and perhaps jumps over the hedge at 
the sound of the voice of a pack of hounds, so the 
author of ‘Tom Brown,’ at the mention of a foot- 
race, throws off his wig, and is ready to hurry to 
the ash-path. When the evidence on the question 
who won the race is not clear, to order it to be run 
over again is the newest form of new trial. It is 
not an effective form, because the man who wins 
the race to-day is not necessarily the man who 
would have won it three months ago, and we fear 
it is not contemplated by the practice of any court 
of law, whether county court or other. For the 
judge of law to turn himself into the judge of the 
course, besides being a little undignified, might 
lead to an action being brought against himself in 
his own court. These methods are less suitable for 
this prosaic time than for the mythical days of 
Sancho Panza or Haroun Alraschid.” It is probable 
that ‘*Tom” is fond of a joke as well as a race. 


The Central Law Journal says of the action of 
the New York City Bar Association on Mr. Field’s 
resolutions: ‘‘ Of course, we can express no opinion 
upon that point at this distance; but we are sur- 
prised to learn that so intelligent a body of lawyers 
should oppose the propositions embodied in these 
resolutions, We are not a believer in codification 
in any Utopian sense; we do not believe in an un- 
limited scheme of codification. But we do believe 
that certain principles in the law ought to be -re- 
garded as settled; that those principles are capable of 
definite statement, and that they ought to be stated, 
and ought to receive the sanction of the legislature. 
We are amazed that any considerable number of law- 
yers have'the hardihood to face public opinion and ar- 
gue that the law shall remain written in 5,000 books 
instead of being written in one book. The lawyers 
of the New York Bar Association resemble a certain 
class of politicians. They do not know that there 
is such a thing as public opinion until they are 
knocked down by it.” 


Every season has its scare. The prevailing scare 
is hydrophobia. If this shall reduce the number 
of dogs it will be useful. The dog is in theory and 
sentiment a very commendable animal. We have 
all wept over Byron’s tribute to his dog; over the 
death of Argus in the Odyssey; over the Dog of 
Flanders—one of the few decent writings of 
‘*Quida;”’ and over the fidelity of William the 
Silent’s dog, which saved his master’s life from 
Spanish assassination, as well as over ‘‘ Rab;” and 
we have laughed over Eldon’s and Erskine’s dogs, 
But in practice the dog is a very useless and 


treacherous beast,— that is to say, the vast ma- 
jority of dogs are. It is the most useless, we be- 
lieve, that are most apt to do mischief. It has 
been suggested that it would be a good measure of 
personal safety and of economy to make the owners 
of dogs responsible in damages at all hazards for 
their biting in cases where the bitten are not to 
blame. The London Law Times says: ‘‘It is quite 
open to doubt whether, inits desire not to fix in- 
nocent dog owners with an unjust liability, the law 
has not become unjust toward those whom dogs in- 
jure. If one of the two must suffer hardship, there 
is reason on the side of selecting the one whose vol- 
untary act, viz., that of keeping the deg, though a 
perfectly innocent act in itself, has been the cause of 
the mischief. The most solid argument however 
for making the owner liable, whether or not he has 
knowledge of the dog’s ferocity, is that the change 
in the law would probably have a considerable ef- 
fect in reducing the nuisance from which London 
has lately been suffering. If dogs were placed on 
the legal footing of fere nature, ‘which a man must 
always keep chained up at his peril,’ on pain of be- 
ing liable for any mischief they may do when loose, 
we should probably see a large diminution in the 
number of dogs ostensibly mansuete nature.” 


a 
NOTES OF CASES. 


nuisance has been 


A T last the ‘‘low bridge ”’ 
In Baltimore ete., R. 
Co. v. Rowan, Indiana Supreme Court, Nov. 24, 


denounced by a court. 


1885, 3 N. E. Rep. 627, it was held that a railroad 
company is liable for the death of a brakeman by a 
low bridge while in the performance of his duty on 
top of the cars, he being ignorant of its dangerous 
character. The court said: ‘‘ It must be confessed 
that the position of appellant’s counsel, in regard 
to the non-liability of the railroad company to its 
employee, in such a case as the one at bar, seems 
to be sustained by the decisions of the court of last 
resort in several of our sister States. We cite some 
of these cases, as follows: Baylor v. Delaware, etc., R. 
Co., 40 N. J. L. 23; 8. C., 29 Am. Rep. 208; Bal- 
timore, ete., R. Co. v. Stricker, 51 Md. 47; 8. C., 34 
Am. Rep. 291; Devitt v. Pacific R., 50 Mo. 302; 
Pittsburgh, ete., R. Co. v. Sentmeyer, 92 Penn. St. 276; 
8. C., 37 Am. Rep. 684; Clark’s Adm’r v. Richmond, 
ete., R. Co., 78 Va. 709; 8. C., 49 Am. Rep. 394; 
Gibson v. Erie Ry. Co., 63 N. Y. 449; S.C., 20 Am. 
Rep. 552. In this connection we may properly note 
that in Beach on Contributory Negligence § 134, 
in speaking of these decisions, it is vigorously 
said: ‘If the roof or overstructure of the bridge 
is so low that it will strike a brakeman stand- 
ing erect upon the top of his train, itis an essentially 
murderous contrivance, and it is not creditable to our 
jurisprudence that such buildings are not declared 
a nuisance. There is nothing in the reports worse 
than the cases that sustain railroad corporations in 
building aud maintaining these man-traps.’ The 





case in hand is one of first impression in this State, 
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and we are not concluded by any previous decision 
of this court. We are impressed with the opinion 
that appellant’s counsel misapprehended the force 
and effect of the facts stated in appellee’s complaint, 
and admitted to be true, as the question of their 
sufficiency is now presented. Stripped of the 
‘jugglery’ of adjectives or qualifying words, the 
material facts admitted to be true were (1) the con- 
struction and maintenance by appellant of the 
highway bridge over its railroad tract of an insuffi- 
cient height to enable its brakemen to perform their 
labors and discharge their duties without great 
danger and hazard to the life and personal safety 
of such brakemen; (2) appellant’s knowledge of the 
insufficient height of such bridge, and that it was 
dangerous and unsafe forits brakemen to per- 
form their labor and discharge their duties while 
passing under such bridge; (3) appellee’s ignorance 
of the facts that the bridge was too low, and that it 
was dangerous for him to attempt the performance 
of the duty, imposed on himas a brakeman by ap- 
pellant, while passing under such bridge; and (4) 
appellee, whilein appellant’s employ as brakeman, 
in his proper place, and at his post of duty, was 
struck by the bridge under which his train was 
running, and received the injuries described in his 
complaint. It will not do, we think, to say that 
these facts were not sufficient to constisute a cause 
of action against appellant, for the recovery of such 
damages as appellee sustained. It seems to us that 
a railroad company is and ought to be required to 
construct and maintain its roadway and appendages, 
and its overhead structures, in such manner and 
condition that its employee or servant can do and 
perform all the labors and duties required of him 
with reasonable safety. In Houston, ete., Ry. Co. v. 
Oram, 49 Tex. 341, it was held by the Supreme 
Court of Texas as follows: ‘It is the duty of a rail- 
road company to use ordinary care to provide such 
cars, road-beds, tanks, etc., as are reasonably safe. 
A failure to do this is negligence, chargeable to the 
company; and it is responsible in damages to an 
employee for an injury resulting, without his neg- 
ligence, from a tank or other appendage of the road, 
so negligently constructed as to subject him to un- 
necessary and extraordinary danger, which he could 
not reasonably anticipate or know, and of which he 
was in fact not informed.’ Doubtless the general 
rule is as it was declared to be by Chief Justice 
Shaw, in the leading case of Farwell v. Boston, ete., 
R. Corp., 4 Mete. 49, as follows: ‘He who engages 
in the employment of another, for the performance 
of specified duties and services, for compensation, 
takes upon himself the natural and ordinary risks 
and perils incident to the performance of such ser- 
vices.’ But there are well-defined exceptions to 
this general rule, one of which arises from the obli- 
gation or duty of the master not to expose the ser- 
vants while conducting his business to perils or 
hazards which might have been provided against by 
the exercisc of due care and proper diligence upon 
the part of the master. In Chicago, etc., R. Oo. v. 





Swett, 45 Ill. 197, it was held by the Supreme Court 
of Illinois that a railroad company is bound to pro- 
vide suitable and safe materials and structures in 
the construction of its roads and appurtenances, and 
if from a defective construction of its road and ap- 
purtenances, an injury happens to one of its servants, 
the company is liable for the injuries sustained. The 
same learned court has since reaffirmed the same 
doctrine, substantally, in JlJinois Cent. R. Co. v. 
Welch, 52 Ill. 183, and in Chicago, ete., R. Co. v. 
Russell, 91 Ill, 298. In Hough v. Railway Co., 100 
U. 8. 218, in speaking of the exceptions to the gen- 
eral rule, that a master is not liable to his servant for 
injuries sustained by the negligence of his fellow- 
servants, the Supreme Court of the-United States 
say: ‘One, and perhaps the most inportant of those 
exceptions arises from the obligation of the master, 
whether a natural person or a corporate body, not 
to expose the servant, when conducting the master’s 
business, to perils or hazards against which he may 
be guarded by proper diligence upon the part of 
the master. To that end the master is bound to ob- 
serve all the care which prudence and the exigen- 
cies of the situation require in providing the servant 
with machinery or other instrumentalities adequately 
safe for use of the latter.’ The doctrine here de- 
clared is in harmony with and supported by the re- 
cent decisions of the court in the well-considered 
case of Indiana Car Co. v. Parker, 100 Ind. 181. We 
are of opinion that the facts stated in appellee’s 
complaint are sufficient to constitute a cause of ac- 
tion, and that appellant’s demurrer thereto was 
correctly overruled.” We believe however that in 
every one of the cases cited by the appellant, and con- 
ceded by the court to be hostile, the servant was ac- 
quainted with the nature of the structure. 


In Miller v. Anderson, Ohio Supreme Court, Nov. 
8, 1885, 3 N. E. Rep. 605, it was held that the nat- 
ural father of a child cannot be held for its support, 
if the mother during pregnancy marries another 


who knows of the pregnancy. The court said: 
‘In Best on Presumptions, in disscussing presump- 
tions of legitimacy, the author says: ‘One of the 
strongest illustrations of this principle (although 
resting in some degree on grounds of public policy) 
isthe presumption in favor of the legitimacy of 
children. * * * Thus it is said to be a pre- 
sumption, juris et de jure, that a child born during 
wedlock, and of which the mother was visibly preg- 
nant at the time of marriage, must be taken to be 
the offspring of the husband.’ Best on Presump- 
tions, 70. The Supreme Court of Iowa, in the case 
of State v. Romaine, 58 Iowa, 48, lays down the 
rule that ‘if a woman be pregnant at the time of 
the marriage, and if the pregnancy be known to the 
husband, he should be conclusively presumed to be 
the father.’ In North Carolina the Supreme Court 
held that ‘a child born in wedlock, though born 
within a month or a day after marriage, is legiti- 
mate by presumption of law; and where the mother 
was visibly pregnant at the marriage, it is a pre- 
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sumption juris et de jure that the child was the off- 
spring of the husband.’ And in Rhyne v. Hoffman, 
6 Jones Eq. 335, the court quote with approval a 
quotation from 1 Rolle Abr. 358, and 2 Bac. Abr. 
84, as follows: ‘That if a woman, big with child 
by A., marry B., and then the child be born, it is 
the legitimate child of B.’ It has been held in a 
large number of cases, both in England and America, 
that the wife is not a competent witness to prove 
non-access of the husband, whether the child was 
begotten before or after marriage. In Rev v. 
Reading, Lee Temp. Hardw. 83, Lord Hardwicke 
said: ‘It must be of very dangerous consequence 
to lay it down in general that a wife should be a 
sufficient sole evidence to bastardize her child, and 
to discharge her husband of the burden of its main- 
tenance.’ Similar language is used by Lord Ellen- 
borough in King v. Luffe, 8 East, 193, and in 
various English authorties. The reason for this rule 
is stated in Tioga Co. v. South Creek Tp., 75 Penn. 
St. 433, in the following language: ‘That issue 
born in wedlock, though begotten before, is pre- 
sumptively legitimate, is an axiom of law so well 
established that to cite authoritiesin support of 
it would be mere waste of time. So the rule that 
the parents will not be permitted to prove non-access 
for the purpose of bastardizing such issue, is just 
as well settled. Many reasons have been given for 
this rule. Prominent among them is the idea that 
the admission of such testimony would be unseemly 
and scandalous, and this not so much from the fact 
that it reveals immoral conduct upon the part of the 
parents as because of the effect it may have upon 
the child, who is in no fault, but who must never- 
theless be the chief sufferer thereby. That the 
parents should be permitted to bastardize the child 
is a proposition which shocks our sense of right 
and decency, and hence the rule of law that for- 
bids it.’ This doctrine is recognized in Parker v. 
Way, 15 N. H. 45; Davis v. Houston, 2 Yeates, 289; 
Page v. Dennison, 1 Grant Cas. 377; S. C. 29 Penn. 
St. 420, and in that case the court, in addition, 
hold that ‘whether the child is begotton in or out 
of wedlock, if marriage precedes the birth, the 
presumption of paternity is the same, and can only 
be bastardized by proof of non-access, The wife 
is not a competent witness to prove non-access on 
the part of her husband, and that her child, be- 
gotten before, but born during wedlock, was not 
begotten by him.’ On the same point, see State v. 
Wilson, 10 Ired, 131, and State v. Herman, 13 id. 
502, in both of which cases the pregnancy preceded 
the marriage. The cases are collected on this point 
in 1 Phil. Ev. 87, note, and the reason of the rule 
stated in the text, as follows: ‘This rule is estab- 
lished, independently of any possible motives of in- 
terest in the particular case, upon principles of 
public policy and decency.’ * * * By the act 
of Riddlemoser in marrying the complainant, he 
most solemnly and effectively acknowledged the un- 
born child to be his own. He knew her condition, 
and every honorable sentiment would require him 








to marry her, if the child was his, and to avoid her 
if it was not. He chose to marry her, and thus legit- 
imate her issue and make it his own. The act 
would have made the child heir to his estate; and 
being made so by his act, can the inhuman mother 
by her uncorroborated testimony make it a bastard? 

* * * A case precisely in point with the one 
under consideration has recently been determined 
by the Supreme Court of Iowa. State v. Shoemaker, 
62 Iowa, 343; S. U., 49 Am. Rep. 146. In that case 
a child was begotten by the defendant, and during 
the pregnancy of the complainant, and two months 
before the birth of the child, she was married to an- 
other man, who was fully informed that complain- 
ant was enceinte, and her condition was apparent 
from her appearance. Upon these facts the court 
held that the defendant could not be made liable 
under the bastardy act. The reasoning of the court 
was in substance as follows, and this court adopts it 
as itsown: If another man, not the father of the 
unborn child, elects to stand in loco parentis to the 
child, the law will esteem such man as the father. 
That one who marries a woman that he knows to be 
enceinte is regarded in law as adopting the child 
into the family at its birth. That he could not ex- 
pect the mother to discard it, or abandon it at its 
birth, or refuse it nurture or maintenance, and that 
the child, so receiving nurture and support, must 
necessarily become one of the family of the wife, 
which would also be of the family of the hus- 
band. That this understanding must necessarily 
enter into the marriage contract of husband and 
wife; and when this relation is established, the law 
raises a conclusive presumption that the husband 
is the father of such child.” As to pregnancy asa 
ground for dissolving a marriage for fraud, see 
Allen’s Appeal, 99 Penn St. 196; 5.C., 44 Am. 
Rep. 101, and note 104. 


SE 


COMMON WORDS AND PHRASES. 


TECESSITY.— In Burns v. Moore, 76 Ala. 339, 
the note in suit was executed on Sunday to 

the plaintiff, who was travelling, and wished to 
pursue his journey on that day. He had been at 
the place of its execution for two days, and no rea- 
son was shown for itsnot having been executed be- 
fore. Held, nota “ case of necessity ’’ which would 
render the contract valid. The court said: ‘‘ The 
term necessity, as used in such statutes, means more 
than physical necessity. It is universally construed 
by the court to involve also considerations of moral 
fitness and propriety under the peculiar circum- 
stances of the particular case. The design of the 
law is to preserve, to some extent, the sanctity of 
the Christian Sabbath, by discouraging indulgence 
in ‘certain kinds of business of a secular nature. 
Smith v. Boston R., 120 Mass. 490; S. C., 21 Am. 
Rep. 538; Johnston v. People, 31 Ill. 469; Code, 1876, 
g¢ 4443-44. The necessity which will excuse, if 
not a physical one, must, at least, be a moral emer- 
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gency which will not reasonably admit of delay, 
but is so pressing in its nature as to rescue the act 
done from the imputation of a willful desecration 
of a day made sacred for certain purposes in morals 
as well as in law. To this class belongs, as it has 
been held by this court, a contract by which a 
creditor secures an indemnity from an absconding 
debtor, who was pursued and overtaken on Sunday. 
Hooper v. Edwards, 18 Ala. 280. And an under- 
taking of bail which is entered into on Sunday. 
Hammons v. State, 59 Ala. 164. Such too it has 
been said, is the act of repairing a defect in a pub- 
lic highway which constantly endangered the 
safety of travellers. Flagg v. Inhabitants of Mill- 
bury, 4 Cush, 243. And the loading of a vessel 
where there is danger of navigation being closed. 
MeGatrick v. Wason, 4 Ohio St. 566. Notso how- 
ever it has been said, with the execution of a 
promissory note on Sunday, made to procure the 
discharge of the principal maker, who had been 
arrested on a charge of bastardy. Shippey v. East- 
wood, 9 Ala. 198. Or the clearing out of a wheel- 
pit on the Sabbath, for the purpose of preventing 
the stoppage, on a week day, of mills which em- 
ployed a large number of hands. McGrath v. Mer- 
win, 112 Mass. 467; 8. C., 17 Am. Rep. 119. We 
see in this case no element of either physical or 
moral necessity. No emergency is shown which 
excuses the taking of the note on Sunday. The 
plaintiff, Burns, who took the note from MeGee, 
is shown to have arrived at Huntsville on Friday, 
No 


and remained there until Sunday afternoon. 
excuse is shown for delaying the act until a short 
time before his departure which bears the appear- 


ance of a moral exigency. No excuse is shown for 
not postponing the act another day, except the mere 
inconvenience of an ordinary delay in travelling. 
The court properly charged the jury, that the case 
did not present one of ‘necessity’ within the contem- 
plation of the statute.” 

Propuce.— Butter and eggs are “ produce.” 
District of Columbia v. Oyster, Supreme Court D. C., 
Oct. 1885. The court said: ‘‘ The argument at the 
bar was, as against the information, that produce 
meant only those thing which were the product 
directly of the soil, such as cereals and fruits, as 
distinguished from those things which were the 
product of human industry, and not derived from, 
but directly connected with, the product of the 
soil. But the common parlance of the country and 
the common practice of the country have been to 
consider all those things as farming products or 
agricultural products which had the situs of their 
production upon the farm, and which were brought 
into condition for the uses of society by the labor 
of those engaged in agricultural pursuits, as contra- 
distinguished from manufacturing or other industrial 
pursuits. The product of the dairy or the product 
of the poultry yard, while it does not come directly 
out ofthe soil, is necessarily connected with the soil 
and with those who are engaged in the culture of the 
soil. It is, in every sense of the word, a part of 
the farm product. It is depended upon and looked 








upon as one of the results and one of the means of 
income of the farm, and in a just sense therefore 
it may be considered produce. The word ‘ pro- 
duce,’ has no definite, exact and technical meaning. 
It may be used in a larger or more restricted sense. 
But we must look to what the habits and usages of 
society are, and what has been the practice with re- 
gard to it, so as to give an interpretation to this 
word which is not a technical one under the law. 
And in that aspect of it the court is at no difficulty 
in determining that in their judgment the words 
‘produce dealer’ as used in the license law of the 
District of Columbia, which says that ‘ produce 
dealers shall pay $25 annually, and every person 
whose business it is to buy and sell produce, fish, 
meats and fruits from wagons and carts, shall be 
regarded as a produce dealer,’ apply to one who 
brings eggs and butter to vend in the market as 
much as to one who brings only cereals or fruits, or 
what is ordinarily called ‘ garden stuff.’ ” 

Pusiic CoNVEYANCE.— In City of Oswego v. Col- 
lins, 38 Hun, 171, it was Aeld that an omnibus 
owned by the proprietor of a hotel in the city, and 
used to convey free of charge guests of the hotel to 
and from the different railroad stations and steam- 
boat landings in the city, was not a “ public con- 
veyance”’ within the’ meaning of an ordinanceregulat- 
ing such conveyances, The court said, by Hardin, J.: 
‘** According to the finding of fact made by the ref- 
eree, persons who had been guests, or who intended 
tobe guests of the Doolittle House, were accustomed 
to ride in the omnibus driven by defendant. Such 
persons only were entitled to use the omnibus. Had 
it been a public conveyance, as for instance a stage 
coach run for the general public, or a street car, 
the whole public would have been entitled to use 
it, and could not have been excluded from it. If 
the omnibus had been in use at a seminary to carry 
students to and from the seminary to railroad 
stations and steamboat landings, it would have 
been known as a private conveyance with which the 
general public would have had no concern or right to 
use. If the ordinance had omitted the word 
‘public’ as a word qualifying ‘conveyance,’ the 
omnibus in question would have been within the 
words of the ordinance. We are asked to give the 
same effect to the ordinance as though the word 
‘public’ was omitted therefrom. On the contrary, 
we must give effect to the word ‘public’ when we 
construe the ordinance. Inasmuch as the public 
were not entitled to use the conveyance in question, 
as the public at large are entitled to use a ‘ public 
conveyance,’ we should not give the proper con- 
struction to the facts disclosed if we were to de- 
clare the omnibus which the defendant drove ‘a 
‘ public conveyance.’ Follett, J., dissented, saying: 
“Tt was used constantly for conveying, free of charge, 
the guests of a hotel between it and the stations of 
public carriers, and was open to such of the public 
as wished to ride between the hotel of an entertainer 
of the public and the stations of carriers of the 
public. Had a person not connected with the hotel 
carried travellers for hire between the hotel and 
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stations, and nowhere else, his conveyance could 
not be called a private one, and the fact that the 
proprietor of the omnibus was also the proprietor 
of the hotel, and was compensated by the increased 
patronage of his hotel, instead of by a fixed sum 
paid by those carried upon entering or leaving the 
conveyance, does not change the nature of the bus- 
iness or the character of the conveyance, which was 
essentially a conveyance for the travelling public. 
The proprietor of the hotel was engaged in a pri- 
vate business in the sense that it and its profits were 
his own, but it was a public business within the 
common law and statutes of this State, and the om- 
nibus was but an adjunct of his public house—a 
means of carrying on his public business — for the 
convenience of travellers, and it was a ‘ public con- 
veyance’ within the meaning of the ordinance.” We 
are inclined to agree with this dissent. The omni- 
bus was certainly open to the public who wished to 
go tothe hotel, a public house. Any one had a 
right to ride in it to that point, and it was none the 
less public that it plyed only between the hotel and 
the cars. The reason of the ordinance too should 
be considered, which was to regulate the standing 
of public conveyances. Otherwise a conveyance, 


open to the public but used for the benefit of a pri- 
vate business, would gain an advantage denied to 
purely public conveyances, 


—_——__>___——_ 


NEGOTIABLE INSTRUMENT— DEMAND NOTE~ 
STATUTE OF LIMITATIONS—LACHES OF 
HOLDER—DISCHARGE OF IN- 

DORSER. 


NEW YORK COURT OF APPEALS, NOVEMBER 24, 1885. 


SHUTTS V. FINGAR. 


The defendant is the indorser of a demand note, dated March 
19, 1866, made by Jacob Niver, James Ham and Norman 
Niver, payable, with interest, to Francis O’Coner or 
bearer. He afterward became the owner and holder of 
the note, and in April, 1868, transferred it to one Potts, 
and at the request of Potts then indorsed it. Potts held 
the note about one year, when he sold it to the plaintiff, 
who has ever since remained its owner. Jacob Niver paid 
interest on the note annually until March, 1875, since 
which time no payments have been made thereon. In 
March, 1877, the plaintiff, after demanding payment of the 
note of the makers, James Ham and Norman Niver, and 
also of the personal representatives of Javob Niver, who 
died in 1876, and failing to collect it, notified the defend- 
ant of the fact, and of his intention to hold him for its 
payment. 

In an action on the note, held, that the statute of limitations, 
having barred an action against the makers, the indorser 
was discharged. 


John V. Whitbeck, for appellant. 
Samuel Edwards, for respondent. 


Rucer, ©. J. We think the court below erred in 
applying the doctrine of Merritt v. Todd, 23 N. Y. 29, 
to the facts of this case, and that its true solution is 
to be found in the rules prescribing the duties and ob- 
ligations of a creditor to his surety. This court, in the 
case of Parker v. Stroud, 98 N. Y. 379; 8. C., 50 Am, 
Rep. 685, following Merritt v. Todd, expressly reserved 
from the effect of the decision the question as to the 








liability of the indorser when the maker had been re- 
leased from liability by the laches of the holder. The 
doctrine of Merritt v. Todd has been so long acquiesced 
in, and has been followed and, approved in so many 
cases, that it would be impolitic now to permit the 
rule there laid down to be questioned or disturbed, 
and it must therefore be considered as settled law in 
this State that a note payable on demand, with inter- 
est, is a continuing security against an indorser until 
after actual demand. 

The defendant is here sued as the indorser of a de- 
mand note dated March 19, 1866, made by Jacob Niver, 
James Ham and Norman Niver, payable, with inter- 
est, to Francis O’Coner or bearer. The defendant af- 
terward became the owner and holder of the note, and 
in April, 1868, transferred it toone Potts, and at the 
request of Potts then indorsed it. Potts held the note 
about one year, when he sold it to the plaintiff, who 
has ever since remained its owner. Jacob Niver paid 
interest on the note annually until March, 1875, since 
when no payments have been made thereon. Jacob 
Niver died in 1876, and administrators of his estate 
were then appointed. In March, 1877, the plaintiff, 
after demanding payment of the note of the makers, 
James Ham and Norman Niver, and also of the per- 
sonal representatives of Jacob Niver, and failing to 
collect it, notified the defendant of the fact, and of his 
intention to bold him for its payment, and thereupon 
commenced this action in June, 1878. 

The authorities now uniformly hold the statute com- 
mences to run upon a note payable on demand in fa- 
vor of the maker at its date (Herrick v. Woolverton, 41 
N. Y. 581; S. C., 1 Am. Rep. 461; Wheeler v. Warner, 
47 N. Y. 519; S. C., 7 Am. Rep. 478; Parker v. Stroud, 
98 N. Y. 379; S. C., 50 Am. Rep. 685), and that the ex- 
piration of six years from such date constitutes a bar 
to an action thereon, unless a renewal of the cause of 
action has been effected by partial payments or other- 
wise. 

The makers in this case were not partners, and oc- 
cupied no such relation to each other as constituted 
the party making payment in any sense the agent of 
the other for such purpose, and it necessarily follows 
that the payments made by Jacob Niverdid not renew 
the note as to the other makers, and they were there- 
fore discharged from liability thereon several years 
prior toany demand of payment from them. Van 
Keuren v. Parmelee, 2 N. Y. 524; Shoemaker v. Bene- 
dict, 11 id. 176. 

It must also be conceded upon settled principles of 
law that the defendant after payment of the note would 
have no recourse for indemnity against any of the par- 
ties thereto except upon the note itself, and if any 
such parties were relieved from liability thereon, 
either by the act or laches of the holder, the indorser 
lost his right of action against such party. The rule, 
which upon payment of a note implies a promise by 
the maker to repay to the indorser the amount paid 
by him, proceeds upon the theory that the payment 
has been made at the request of the maker, and the 
cause of action arising in favor of the indorser is based 
upon the act of payment, and not upon the note. 
Brandt Suretyship and Guaranty, §§ 176,179. Where 
however commercial paper is indorsed after its execu- 
tion to subserve the interests of the indorser,no such 
promise of repayment can be implied,and the only rem- 
edy for indemnity from the prior parties is by resort- 
ing to the paper itself. Brandt Suretyship and Guar- 
aunty, § 180. Upon payment of such obligation an in- 
dorser is entitled to demand its possession from the 
creditor, with the right of subrogation, to all securi- 
ties and remedies possessed by him against the prior 
parties thereon, unimpaired by any act or laches of 
such creditor. Goodyear v. Watson, 14 Barb. 481: 
Clason v. Morris, 10 Johns. 524; Beardsley v. Warner, 
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6 Wend. 612; Dan. Neg. lust., $ 1306; Townsend v, 1 


Whitney, 75 N. Y. 482. 

The obligation which a party assumes upon indors- 
ing a note is, among other things, to pay it in case the 
parties primarily liable thereon, after demand, neglect 
or refuse to do so. The demand stipulated for is an 
essential part of the indorser’s contract, and the same 
considerations which induce its requirement also re- 
quire that it shall be made upon an existing cause of 
action, and of parties who are legally liable to respond 
in damages for its non-performance. Dan. Neg. Inst., 
§ 1308. The contract, except in the case of parties 
originally incompetent to contract, is predicated upon 
the assumption that there is a legal liability against 
parties upon whom the demand isto be made. A 
demand upon a party after he has ceased to be liable 
would be an idle ceremony and a fraud upon the mean- 
ing and spirit of the indorser’s contract. 

Except in the case of a partnership note, the de- 
mand must also be made upon each of the several 
makers at the maturity of the note. Gates v. Beecher, 
60 N. Y. 518; S. C., 19 Am. Rep. 207. It would be 
quite absurd to claim that a note could mature after 
the parties thereto had been discharged by the expira- 
tion of the period of limitation, and a demand upon 
such parties after the bar of the statute had fallen, 
would not therefore be a compliance with the condi- 
tions of the indorser’s liability. It was held in the 
case of an indorser of a note secured by mortgage upon 
real estate, the lien of which was lost by the neglect 
of the creditor to record it, that the surety was dis- 
charged, the court saying that it so worked a change 
inthe terms of the surety’s undertaking. ‘*He 
only guarantees the note as secured by the mort- 
gage, and when the mortgage was destroyed his con- 
tract was no longer existent.’ Atlanta Nat. Bank v. 
Douglass, 51 Ga. 205; 8. C., 21 Am. Rep. 234. 

From the foregoing considerations it would seem 
to follow,that in order to sustain the contention of the 
respondent, we should be required to hold that an in- 
dorser remains liable upon a note after his principals 
have been discharged from their obligation upon it, 
and that his right of subrogation entitles him only to 
the possession of a security rendered worthless by the 
neglect of the creditor. Where such consequences are 
produced by the direct action of the creditor, all of the 
authorities concurin holding that it constitutes a 
good defense to the indorser, and it is difficult to see 
why the same consequences produced by the deliberate 
laches and inaction of the creditor should not lead to 
the same result. 

There are cases holding that an indorser is not dis- 
charged by the delay of the holder in prosecuting the 
maker at a time when the debt could be collected 
from him, and such remedy has become fruitless by 
the maker’s subsequentinsolvency. 7Z'rimble vy. Thorne, 
16 Johns. 152; Wells v. Mann, 45 N. Y. 327; S. C., 6 
Am. Rep. 93. These cases proceed upon the theory 
that it is the privilege and duty of the indorser, after 
receiving notice of dishonor, to pay the note und en- 
force it himself, if he fears the impairment of the 
maker’s solvency through lapse of time. We have how- 
ever been unable to find any case holding that an in- 
dorser can be made liable who has had no notice of 
dishonor or opportunity to take up the note, where the 
liability of the maker has been discharged by the 
laches of the holder in allowing the period of limita- 
tion to run thereon. 

The responsibility of the indorsers for the loss occa- 
sioned by the bankruptcy of a maker after the maturity 
of a note is put upon him because of the opportunity 
which is afforded him of protecting himself, and when 
he is deprived of the opportunity by the neglect of the 
holder, we know of no principle of law which will hold 
him liable for the consequences of such a loss. 





It isa general rule that whatever discharges the 
maker or acceptor of a bill or note, discharges the 
drawer and indorser,who are sureties,for the contract 
which they undertook to assume thus passes out of ex- 
istence by the act of the beneficiary. Dan. Neg. Inst., 
§ 1306. Itis also said that ‘‘ whatever discharges a 
prior indorser discharges all subsequent indorsers, for 
the reason that he stood between them and the holder, 
and on making payment eacb one could have had re- 
course against him, but from which his discharge pre- 
cludes them.”’ Thecontracts of the parties to a note 
are said to be like the links of a pendant chain; if the 
holder dissolves the first, every link falls with it. Dan. 
Neg. Inst., § 1307. 

It was held in the case of Beardsley v. Warner, 
supra, that if the creditor does any act impairing the 
surety’s claim against the maker it may be shown in 
defense of the surety. 

Barhydt v. Ellis, 45 N. Y. 111, holds that where, by 
the laches of the creditor, the surety’s means of in 
demnity are impaired, his liability is discharged to the 
extent of the loss sustained by reason of such neg- 
lect. 


The necessary implication from the rule thus laid 
down would seem to require his absolute discharge 
when the responsibility of an individual liable for the 
whole debt has been lost by the act of the creditor. 

It is among the fundamental rules applicable to the 
relations of principal and surety, and a creditor can- 
not vary or change a contract to the preju- 
dice of a surety; that he cannot extend 
the time of its performance or release any 
security held therefor or discharge any party there- 
from, without thereby releasing the surety wholly or 
partially from his obligation. Dan. Neg. Inst., 
§ 1308. 

In Stewart vy. Eden, 2 Caines, 121, it was held where 
the holder released one of the makers of a note, reserv- 
ing however his liability to the indorser, that such re- 
lease did not discharge the indorsers. But it was 
there conceded that if the release had operated to 
wholly discharge such maker it would have been other- 
wise. 

While there are some qualifications of the general 
rule above referred to, there are none that I have been 
able to find excusing a creditor for allowing the stat- 
ute torun in favor of the principals upon a note by 
which they are discharged from liability. The general 
rule applicable to such laches seems to be well stated 
in the case of Rees v. Berrington, 2 Lead. Cas. in Kq., 
pt. 2, p. 1867, cited in the note to Fell’s Law of Guar- 
anty and Suretyship, 217. ‘*But although the cred- 
itor is not bound to take active measures to enforce 
payment of the debt, and may therefore stop short in 
those which he has taken, even when their further 
prosecution would have been successful, yet he is not 
entitled to relinquish any hold which he has actually 
acquired on the property or estate of the principal, 
aud which might have been made effectual for the 
payment of the debt. This is the necessary result of 
the rule that a creditor shall not arbitrarily shift the 
burden of a debt from the party primarily liable for 
its payment, and impose it on another whose liability 
is secondary.” 

We are therefore of the opinion that an indorser 
cannot be held upon a note payable on demand, with 
interest, unless the holder can show a demand made 
of the makers upon a subsisting obligation against all 
of the parties thereto, and beable to deliver to such 
indorser, upon payment by him, the note, unimpaired 
as an obligation by any act or omission of the holder 
occurring subsequent to the contract of indorse- 
ment. 

The judgment of the court below should be re- 
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versed, and a new trial ordered, with costs to abide 
event. 


All concur. 
saapeaatiiiiatiiees 


FIRE INSURANCE — ASSIGNMENT OF POLICY 
—TRANSFER AS COLLATERAL, 


NEW YORK COURT OF APPEALS, NOVEMBER 24, 1885. 


GRIFFEY V. NEw YORK CENTRAL INs. Co. 

A policy of insurance contained the following provision: ‘If 
the insured property be sold or transferred, or any change 
take place in title or possession, except by succession by 
reason of the death of the insured, whether by legal pro- 
cess or judicial decree, or voluntary transfer or convey- 
ance, or if the property shall hereafter be incumbered by 
judgment or otherwise, or if this policy shall be assigned 
before aloss without the consent of the company in- 
dorsed hereon, then, and in every such case, this policy 
shall be void.” 

Held, insufficient to include a transfer of the policy by way of 
collateral security. 


N the 18th day of December, 1878, the plaintiffs 
were insured by the defendants against loss by 
fire on certain described property. They also held 
policies of a like character issued by other companies, 
to the amount, including the one in question, of $16,- 
000. On the 26th of February, 1879, they delivered to 
the Lewisburg National Bank all the policies and a 
written instrument, of which, so far as is mate- 
rial, the following is a copy: ‘We hereby trans- 
fer the following insurance policies, amounting to 
$16,000, to the Lewisburg National Bank, as collateral 
security for claims said bank holds against us, and that 
in case of loss by fire to any of our properties insured 
in the following companies shall be payable to said 
Lewisburg National Bank, as their claim against us 
may appear,’’ naming the policies referred to. The 
consent of the defendant was not indorsed upon the 
policy, nor does it appear to have been given or asked 
for. The property was damaged by fire in August, 
1879, and afterward, but before suit brought, the claims 
of the bank were paid in full by the plaintiffs, and the 
policies with the written transfer returned to them. 

The defendant alleged by its answer (1) that the pol- 
icy was cancelled by it before the fire; (2) that it was 
assigned without their consent; (3) that notice of the 
fire and proofs of loss were not given in pursuance of 
the terms on which the policy was issued. 

Upon the trial it appeared that the policy contained 
the following provisions: ‘‘ If the insured property be 
sold or transferred, or any change take place in title 
or possession, except by succession, by reason of the 
death of the insured, whether by legal process or judi- 
cial decree, or voluntary transfer or conveyance, or if 
the property shall hereafter be incumbered by judg- 
ment or otherwise, or if this policy shall be assigned 
before a loss without the consent of the contpany in- 
dorsed hereon, then and in every such case this policy 
shall be void. This insurance may be terminated at 
any time at the request of the assured, in which case 
the company shall retain only the customary short 
rates for the time the policy has been in force. The 
insurance may also be terminated at any time, at the 
option of the company, on giving notice to that effect, 
and refunding a ratable proportion of the premium 
for the unexpired term of this policy. Persons sus- 
taining loss or damage by fire shall forthwith give no- 
tice of said loss, and within thirty days thereafter de- 
liver to the company a particular account of such loss, 
signed and sworn to by them,” etc., requiring what is 
commonly called *‘ proofs of loss.” 

On defendants’ motion for nonsuit the trial judge 





decided that the first and second defenses were not 
maintained, and submitted the other to the jury, who 
found in favor of the plaintiffs. Judgment in their 
favor was duly entered, and upon appeal affirmed by 
the General Term. 


W. E. Hughitt, for appellants. 


Reynolds & Collin, for defendants. 


DANFORTH, J. It may be conceded that the defend- 
ants notified the insured before the fire of a desire to 
cancel the policy, but there is no evidence that any 
proportion of the unearned premium was. paid back; 
on the contrary, the defendants only proposed to do 
this after the policy should be returned by the in- 
sured. They had no right to impose that condition, nor 
could they require the insured to take any step in the 
matter. The option to cancel was reversed, but to be 
exercised by ‘notice, aud refunding a ratable propor- 
tion of the premium forthe unexpired time” of the 
policy. What the defendants did was to ask the in- 
sured to return the policy for cancellation, promising 
in that case *‘to remit to them the return premium.” 
This was not enough. Notice of cancellation and act- 
ual payment of tender of the sum due could alone suf- 
fice. Van Valkenburgh v. Lenow Fire Ins.Co., 51 N.Y. 
465. 

Under the provision of the policy requiring notice 
of loss to be “ forthwith ” given it was enough for the 
insured to act in®hat matter with diligence, and with- 
out unnecessary delay. It was therefore properly left 
to the jury to say whether, in view of all the circum- 
stances of the case, the notice actually given was suffi- 
cient. It was not instantaneous, but the delay was 
brief. Among other things, it appeared that the fire 
occurred on the 30th day of August. The bank gave 
notice of it on the lst of September, and on or before 
the 4th of Septembex the assured also notified the de- 
fendants of the fire and loss. Even this delay was ac- 
counted for Sunday intervened, and during the 
other days the assured was busy with the adjusters of 
different insurance companies concerned in the loss, 
and with matters connected with the fire. The jury 
might properly, in view of these and other things in 
evidence, find that the delay was not unreasonable. 
The question at least was for them. 

The other point made for the appellant rests upon 
the claim against “‘assignment’’ of the policy. It en- 
tails a forfeiture, and must therefore receive a strict 
construction. Hence no other meaning can be given 
to the language used than a most rigid and literal in- 
terpretation permits, and as the condition is a limita- 
tion of liability, it cannot be extended by interpreta- 
tion so as to include a case not clearly within the 
words. Rannv. Home Ins. Co., 59 N. Y. 887. So if 
the words are of doubtful meaning, or susceptible of 
two fair interpretations, they should be construed to 
uphold rather than avoid the policy. Hoffman v. 
<Etna Ins. Co., 82 N. Y. 405. In the first place, it is 
apparent that nothing but an effectual assignment or 
transfer will come within its terms. In this sense the 
policy was not transferred. No interest in the insured 
property was conveyed, but it all remained as before. 
Incase of loss therefore the transferee could not re- 
cover, not only because it had suffered no loss and was 
not a party to the contract, but because the transfer 
of the policy was not accompanied with any interest 
in the subject of insurance. The cluuse in question, 
although of several members, is in itself single, and is 
aimed against the sale or transfer, or any change in 
title or possession of the insured property, and the as- 
signment of the policy, which it prohibits, is in con- 
nection with the events which affect the ownership of 
the things insured. They must be construed together, 
otherwise the words relating tothe policy would be 
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without meaning. Without them the assignment 
would be inoperative for any purpose. It would not 
render the policy void, but it would be of no value. If 
the property was burned the underwriters would be 
under no obligation to pay any one, not the as- 
signee, forthe property destroyed did not belong to 
him; so he incurred no damage, nor the assured, for 
he had parted with the contract of indemnity. 

But if we take the prohibition as applying to the 
policy disconnected from the property it will not work 
the result claimed by the appellant. An assignment 
is atransfer or setting over of property, or of some 
right of interest therein, from one person to another, 
and unless in some way qualified, it is properly the 
transfer of one whole interest in an estate or chattel 
or other thing. In that sense the policy in question 
has not been ‘“‘assigned.’’ It, with others, was deliv- 
ered to the creditor upon an agreement that the poli- 
cies should stand as collateral security for certain 
claims held by it against the insured, and in case of 
loss to the property insured they should “ be payable ”’ 
to the bank, as its “claim against the insured should 
appear.’’ The assured did not part with the title. 
The transfer was not unconditional. They retained 
not only the whole insured property, but an interest 
in the policy. In any proceeding for its enforcement 
they would have been a necessary party (Simson v. 
Satterlee, 64 N. Y. 657; Johnson v. Hart, 3 Johns. Cas. 
822; Conover v. Ins. Co., 1N. Y. 290; Bard v. Poole, 
12id. 495; Whitney v. McKinney, 7 Johns. Ch. 144; 
Field v. Mayor, 6 N. Y. 179), and upon payment of the 
debt entitled to what they in fact have had—a re- 
delivery of the policy. The agreement under which 
they transferred it did not profess to vary in any re- 
spect the contract of insurauce. It wasat most amere 
appointment of the bank to receive,and a direction to 
the insurers to pay to it the loss when, if at all, it 
should accrue. In other words, it was an appropriation 
beforeband to the payment of specific debts of a por- 
tion of the money which might accrue by reason of the 
cause insured against. And the plaintiffs had as much 
interest in the policy after its pledge to the bank as they 
had before. The money for which the insurers might 
become liable was to be applied to their use. The bank 
held it in trust as bailee, and not as owner, and until 
by an act of the assured some person other than them- 
selves should stand in that situation, the prohibition 
against assignment could not apply, and the policy re- 
mained valid to protect their interest. Hitchcock v. 
Northwestern Jns. Co., 26 N. Y. 68; Jackson v. Silwer- 
nail, 15 Johns. 277; Shearman v. Niagara Jns. Co., 32 
N.Y. Supr. 470; Lazarus v. Commonwealth Jns. Co., 
5 Pick. 80. 

In Conover’s case, supra, the charter of defendant 
provided that whenever the insured property ‘shall 
be alienated by sale or otherwise, the policy shall 
thereupon be void,” and it was held that the words 
did not embrace a mortgage, since it creates but a lien 
or security, and does not transfer the title, and in 
Shearman’s case, supra, the same rule was held to ap- 
ply to a clause forbidding the transfer of the policy. 
To take away the cause of action in one case, and to 
render void the policy in the other, equally requires a 
transfer or alienation of the entire insurable inter- 
est. 

It seems indeed to be well settled that as long as the 
insured retains such an interest that he may bea suf- 
ferer by the loss, the policy remains valid to that ex- 
tent. 

The cases relied upon by the appellant do not seem 
inconsistent with this conclusion. In the Smith case, 
1 Hill, 497, there was not only an express and literal 
assignment of the policy, but of all “‘ rights and claims 
which might arise thereon.’’ Savage v. Jns. Co., 52 








N.Y. 502; S. C., 11 Am. Rep. 741, related to a change 
of title to the insured property. Ferree v. Oxford Ins. 
Co., 67 Penn. St. 373; S.C., 5 Am. Rep. 436, differs 
from the case at bar in several particulars, but one 
is enough. There the court call attention to the con- 
dition which includes in words not only an assignment 
of the whole policy, ‘‘but of any interest in it,” and also 
found in other parts of the policy an express intention 
to prohibit assiguments made as collateral security. 
The one before us prohibits an assignment of the pol- 
icy; that is,as we must construe it, an absolute as- 
signment of the whole. The other forbids not only 
such an assignment, but an assignment of any in- 
terest. These various and differing limitations 
would not be entirely useless if they were not in- 
tended by insurers to distinguish between acts of the 
insured in the disposition of the policy as a whole, 
and its transfer by way of pledge or mortgage for a 
special and temporary purpose. In many cases the 
distinction indicated by the papers referred to is ma- 
terial, and I see no ground upon which it can be dis- 
regarded in this instance. Similar words have been 
held by other courts insufficient to include a transfer 
by way of pledge or security, and we find no reason to 
differ from them. Ellis v. Kreutzinger, 27 Mo. 311; 
Ins. Co. v. Kelly, 32 Md: 421. If there is difficulty in 
the question, it is because the language chosen and 
employed by the insurers leaves the matter in doubt, 
and to the benefit of that they are not entitled. Herr- 
man v. Ins. Co., 81 N. Y. 184; 8S. C., 37 Am. Rep. 488 ; 
Allen v. dns. Co., 85 N. Y. 473. 

The judgment appealed from should be affirmed. 

All concur, except Earl, J., dissenting. 

Judgment affirmed. 


——_>—___—_- 


STATUTE OF LIMITATIONS—REPEAL — ENFORC- 
ING SIMPLE CONTRACT—VESTED 
RIGHT, 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 7, 1885. 


CAMPBELL V. HOLT. 


The right to a defense to a suit tofrecover a debt under the stat- 
ute of Jimitations is not a vested right; such enactments 
being arbitrary, a defense founded thereon falls with the 
repeal of the law on which it depends; the Legislature, by 
providing aremedy where none exists or removing the 
statutory obstruction to the use of the remedy, enables 
the party to enforce a contract,otherwise unobjectionable. 


HIS is a writ of error to the Supreme Court of the 
State of Texas. The opinion states the fact. 

Miuuer, J. The action was broughtin the District 
Court of Washington county, Texas, May 16, 1874, by 
Holt, the defendant in error, against the present plain- 
tiffs error. Holt sued as devisee and legatee of his wife, 
Malvina, who was the daughter of John Stamps, de- 
ceased, of whose estate Moina and J. B. Campbell are 
administrators. 

The action was founded in the allegation that Mal- 
vina Stamps, afterward Holt, inherited from her 
mother, Henrietta Stamps, the wife of John Stamps, 
an interest in lands and negroes which her mother 
owned at the time of her death. That the land was 
sold by her father, John Stamps, who received the 
money and converted it to his Own use, and that he 
also received the hire and profits of the negroes so 
long as they remained slaves under the laws of 
Texas. 

The defendants set up several defenses, among 
others the statute of limitations of the State of Texas, 
but on a trial by jury, Holt recovered a judgment for 
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$8,692.93. From this judgment an appeal was taken 
to the Supreme Court of the State, and referred, by 
consent of parties, to commissioners of appeal, by 
whom it was confirmed, and this affirmance was made 
the judgment of the Supreme Court. 

There were several assignments of error in the hear- 
ing before the commissioners of appeal, but the only 
one which we can consider is that growing out of the 
plea of the statute of limitations. 

The cause of action in this case accrued before the 
outbreak of the war, the mother having died in 1857, 
and Malvina Stamps was a minor during all the time 
preceding the insurrection. It seems that the Legis- 
lature of Texas had passed several acts suspending the 
operationof the statutes of limitations during the 
war. But in 1866 a law was passed which enacted that 
these statutes, which had been suspended during this 
time, should again commence running on the 2d day 
of September of that year. At this time Malvina 
Stamps was of age and unmarried, and the ‘statute 
then began to run against her in this case, and would 
become a barintwo years. This time elapsed with- 
out any suit brought on the claim. It was therefore as 
the commissioners of appeal admit, then barred by the 
statute. Butin 1869the State of Texas, which had 
not yet been reinstated and accepted by the two 
Houses of Congress as in her old relations, made a 
new Constitution, which as was declared in the ordi- 
nance submitting it to the vote of the people, should 
take effect when it was accepted by Congress, which 
was afterward done. 

Article 12, section 43 of this Constitution is in these 
words: “The statutes of limitations of civil suits 
were suspended by the so-called act of secession of 
the 28th of January, 1861, and shall be considered as 
suspended within this State, until the acceptance of 
this Constitution by the United States Congress.”’ 

The District Court of Washington county, and the 
commissioners of appeal, following many previous de- 
cisions of the Supreme Court of the State, held that 
this provision removed the bar of the statute of 
limitations, though before its taking effect the time 
had elapsed necessary to make the bar complete in 
this case. 

The defendants, both by plea and by prayers for in- 
struction tothe jury, and in argument before the 
commissioners of appeal, insisted that the bar of the 
statute, being complete and perfect, could not as a 
defense be taken away by this constitutional provis- 
ion, and that to do so would violate that part of the 
Fourteenth Amendment to the Constitution of the 
United States which declares that no State shall ‘* de- 
prive any person of life, liberty, or property without 
due process of law.”’ 

This writ of error to the State court is founded on 
that proposition, and we must inquire into its sound- 
ness. 

The action is based on contract. Itis for hire of the 
negroes used by the father, and for the money received 
for the land of his daughter, sold by him. The allega- 
tion is of indebtedness on this account, and the plea is 
that the action is barred by the statute of limitations. 
It is nota suit to recover possession of real or per- 
sonal property, but to recover for the violation of an 
implied contract to pay money. The distinction is 
clear, and in the view we take of the case, important. 

By the long and undisturbed possession of tangible 
property, real or personal, one may acquire a title to 
it, or ownership, superior in law to that of another, 
who may be able to prove an antecedent, and at one 
time paramount title. This superior or antecedent 
title has been lost by the laches of the person holding 
it in failing within a reasonable time to assert it effect- 
ively, as by resuming the possession to which he was 
entitled, or asserting his right by suit in the proper 





court. What the primary owner has lost by his 
laches, the other party has gained by continued pos- 
session, without question of his right. This is the 
foundation of the doctrine of prescription, a doctrine 
which in the English law is mainly applied to in- 
corporeal hereditaments, but which in the Roman 
law, and the Codes founded on it, is applied to prop- 
erty of al) kinds. 

Mr. Angell, in his work on Limitations of Actions, 
says that the word limitation is used in reference to 
‘*the time which is prescribed by the authority of the 
law during which a title may be acquired to property 
by virtue of a simple adverse possession and enjoyment 
or the time at the end of which no action at law or 
suit in equity can be maintained;’’ and in the Roman 
law it is called prescriptio. 

‘*Prescription therefore (he says) is of two kinds— 
that is, it is either an instrument for the acquisition 
of property, or an instrument of an exemption only 
from the servitude of judicial process.’’ Angell Lim., 
§$ 1, 2. 

Possession has always been a means of acquiring 
title to property. It was the earliest mode recognized 
by mankind of the appropriation of any thing tangible 
by one person to his own use, to the exclusion of 
others, and legislators and publicists have always 
acknowledged its efficacy in confirming or creating 
title. 

The English and American statutes of limitation 
have in many cases the same effect, and if there is any 
conflict of decisions on the subject, the weight of au- 
thority is in favor of the proposition, that where one 
has had the peaceable, undisturbed, open possession of 
real or personal property, with an assertion of bis 
ownership for the period which under the law would 
bar an action for its recovery by the real owner, the 
former has acquired a good title—a title superior to 
that of the latter, whose neglect to avail himself of 
his legal rights has lost him his title. This doctrine 
has been repeatedly asserted in this court. Leffing- 
well v. Warren, 2 Black, 599; Crowall v. Shererd,5 
Wall. 289; Dickerson v. Colgrove, 100 U. 8.583; Biek- 
nell v. Comstock, 115 id. 152. Itis the doctrine of the 
English courts, and has been often asserted in the 
highest courts of the States of the Union. 

It may therefore very well be held that in an action 
to recover real or personal property, where the ques- 
tion is as to the removal of the bar of the statute of 
limitations by a legislative act passed after the bar has 
become perfect, such act deprives the party of his 
property without due process of law. The reason is, 
that by the law in existence before the repealing act, 
the property had become the defendant's. Both the 
legal title and the real ownership had become vested 
in him, and to give the act the effect of transferring 
this title to plaintiff would be to deprive him of his 
property without due process of law. 

But we are of opinion that to remove the bar which 
the statute of limitations enables a debtor to interpose 
to prevent the payment of his debt stands on very dif- 
ferent ground. 

A case aptly illustrating this difference in the effect 
of the statute of limitations is found in 3 J. J. Marsh. 
(Ky.) 364 (Smart v. Baugh) in which the opinion 
was delivered by Chief Justice Robertson, whose repu- 
tation as a jurist entitles his views to the highest con- 
sideration. The action was detinue for a slave, and 
the defendant having proved his undisturbed posses- 
sion of the slave for a period of time which would bar 
the action, but having failed to plead the statute of 
limitations, the question was whether he could avail 
himself of the lapse of time. ‘*The plea (said the 
court) is non detinet in the present tense, and under 
this plea any thing which will show a better right in 
the defendant than in the plaintiff may be admitted as 
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competent evidence. The plea puts in issue the plain- 
tiffs right. Five years’ uninterrupted adverse posses- 
sion of a slave not only bars the remedy of the claim- 
ant out of possession, but vests the absolute legal right 
in the possessor. Therefore proof of such possession 
may show that the claimant has no right to the slave 
and cannot recover. Consequently it would seem to 
result from the reason of the case, that the adverse 
possession may be proved under the general issue.” 
Answering the objection that in assumpsit and other 
actions the statute to be available must be pleaded, 
and by anology should be pleaded in _ that 
case, he says: ‘‘The same reason does not ap- 
ply to assumpsit, because the statute of limitations 
does not destroy the right in foro conscientie to the 
benefit of assumpsit, but only bars the remedy if the 
defendant chooses to rely on the bar. Time does not 
pay the debt, but time may vest the right of property.’’ 
Again he says: ‘This is perfectly true in detinue for 
a slave, because in such a case the lapse of time has 
divested the plaintiff of his rightof property, and 
vested it in the defendant. * * * Butit is not so 
in debt, because the statute of limitations does not de. 
stroy nor pay the debt.’’ ‘‘This (he says) has been 
abundantly established by authority. * * * A 
debt barred by time isa sufficient consideration for a 
new assumpsit. The statute of limitations only dis- 
qualifies the plaintiff to recover a debt by suit if the 
defendant rely on timein his plea. Itis a personal 
privilege, accorded by law for reasons of public ex- 
pediency; and the privilege can only be asserted by 
plea.” 

The distinction between the effect of statutes of 
limitiation in vesting rights to real and personal prop- 
erty, and its operation asa defense to contracts, is well 
stated in Jones v. Jones,18 Ala. 248. See also Langdell’s 
Eq. Plead., §§ 118 et seq. 

We areaware that there are to be found, in the 
opinions of courts of the States of the Union, expres- 
sions of the idea that the lapse of time required to bar 
the action extinguishes the right, and that this is the 
principle on which the statutes of limitation of actions 
rest. 

But it will be found that many of these are in cases 
where the suits are for the recovery of specific real or 
personal property, and where the proposition was true, 
because the right of the plaintiff in the property was 
extinguished and had become vested in the defendant. 
In others the Constitution of the State forbid retro- 
spective legislation. That the proposition is sound, 
that in regard to debt or assumpsit on contract, 
the remedy alone is gone and not the obligation, is ob- 
vious from a class of cases which have never been dis- 
puted. 

1. It is uniformly conceded that the debt is a suffi- 
cient consideration fora new promise to pay, made 
after the bar has become perfect. 

2. It has been held in all the English courts, that 
though the right of action may be barred in the coun- 
try where the defendant resides or has resided, and 
where the contract was made, so that the bar in that 
jurisdiction is complete, it is no defense, if it can be 
found, to a suit in another country. 

In the case of Williams v. Jones, 13 East, 439, the 
contract sued on was made in India, and by the law of 
limitations of that jurisdiction the right of action was 
barred. But the recovery on it was allowed in Eng- 
land on the ground that the bar did not exist in Eng- 
land, and the right itself had not been lost. Lord El- 
lenborough said: ‘‘ Here there is only an extinction 
of the remedy in the foreign court, according to the 
law stated to be received there, but no extinction of 
the right.’”’ Bayley, J., said: ‘‘The statute of limita- 
tions only bars the plaintiff's remedy and not the debt, 





and the extent of the defendant’s argument is only to 
show that the remedy is barred in India, but that does 
not show it to be barred here.”’ 

The decisions are numerous to the same effect in the 
American courts. 

In the case of Le Roy v. Crowninshield, 2 Mason, 151, 
Judge Story had conceded that the authorities were 
that way, but intimated that, if the question were res 
nova, sound principle might require a different decis- 
ion. Butinthe case of Zownsend v. Jemison, 9 How. 
407, Mr. Justice Wayne says, that in the previous case 
of McElmoyle vy. Cohen, 13 Pet. 312, in which Judge 
Story participated, he concurred in the doctrine that 
on principle as well as authority the bar of the statute 
in one State cannot be pleaded asa defense in the 
courts of another State, though the contract be made 
in the former. 

In this case of Zownsend v. Jemison the opinion of 
the court contains an elaborate examination of the 
whole question. It explains the difference between 
statutes whose effect is to vest title to property by ad- 
verse possession, and those which merely affect the 
remedy, asin case of contract. The result of it is 
summed up in a single sentence: ‘ Therule in the 
courts of the United States, in respect to pleas of the 
statute of limitations has always been that they 
strictly affect the remedy and not the merits.” Again: 
“The rule is that the statute of limitations of the 
country in which the suit is brought may be pleaded 
to bar a recovery upon a coutract made out of its po- 
litical jurisdiction, and that the limitation of the lex 
loci contractus cannot be.” And it is said that in the 
cases decided in England on this subject there has 
been no fluctuatiou. 

The case before the court was an action brought in 
Alabama against a citizen of Mississippi, on a contract 
made in the latter State, and which by the laws of 
that State was barred by the lapse of time. In the 
case of McElmoyle v.Cohen, the question was ‘‘whether 
the statute of limitations of the State of Georgia can 
be pleaded to an action in that State upon a judgment 
rendered in the State of South Carolina. 

Thecourt in its opinion says: ‘This will be de- 
termined by settling what is the nature of a plea of the 
statute of limitations. Is it a plea that settles the 
right ofa party on a contract or judgment, or one that 
bars the remedy? Whatever diversity of opinion there 
may be among jurists on this point, we think it well 
settled to be a plea to the remedy; and consequently 
that the lex fori must prevail.’’ So well is this doc- 
trine established that many States of the Union have 
made it apart of their statute of limitations, that 
whenthe action is barred by the law of a State in 
which defendants had resided, it shall also be a bar to 
an action in those States. 

There are numerous cases where a contract incapa- 
ble of enforcement for want of a remedy, or because 
there is some obstruction to the remedy, can be so 
aided by legislation as to become the proper ground of 
a valid action; asin the case of a physician, practic- 
ing without license, who was forbidden to compel 
payment for his service by suit. The statute being 
repealed which made this prohibition, he recovered in 
the court a judgment forthe value of his services on 
the ground that the first statute only affected the 
remedy. Hewitt v. Wileox,1 Mete. (Mass.) 154. Of 
like character is the effect of a repeal of the laws 
against usury, in enabling parties to recover on con-' 
tractsin which the law forbid such recovery before 
the repeal. Wood v. Kennedy, 19 Ind. 68; Welch v. 
Wadsworth, 30 Conn. 149; Butler v. Palmer, 1 Hill, 324; 
Hampton v. Commonwealth, 7 [Harris, 329; Baugher v, 
Nelson, 9 Gill, 304. 

In allthis class of cases the ground taken is, that 
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there exists a contract, but by reason of no remedy 
having been provided for its enforcement, or the 
remedy ordinarily applicable to that class having for 
reasons of public policy been forbidden or withheld, 
the Legislature by providing a remedy where none ex- 
ists, or removing the statutory obstruction to the use 
of the remedy, enables the party to enforce the con- 
tract, otherwise unobjectionable. 

Such is the precise case before us. The implied ob- 
ligation of defendants’ intestate to pay his child for 
the use of her property remains. It wasa valid con- 
tract, implied by the law before the statute began to 
run in 1866. Its nature and character were not 
changed by the lapse of two years, though the statute 
made that a valid defense toa suit on it. But this 
defense, a purely arbitrary creation of the law, fell 
with the repeal of the law on which it depended. 

It is much insisted that this right to defense is a 
vested right, and a right of property which is pro. 
tected by the provisions of the Fourteenth Amend- 
ment. 

Itis to be observed that the word vested right is 
nowhere used in the Constitution, neither in the 
original instrument nor in any of the amendments to 
it. 

We understand very well what is meant by a vested 
right to real estate, to personal property, or to incor- 
poreal hereditaments. But when we get beyond this, 
although vested rights may exist, they are better 
described by some more exact term, as the phrase 
itself is not one found in the language of the Consti- 
tution. 

We certainly do not understand that a right to de- 
feat a just debt by the statute of limitations is a vested 
right, so as to be beyond legislative power in a proper 
case. Thestatutes of limitation, as often asserted, 
and especially by this court, are founded in public 
needs and public policy—are arbitrary enactments by 
the law-making power. Tioga R. Co. v. Blossburg R. 
Co., 20 Wall. 150. And other statutes shortening the 
period or making it longer, which are necessary to its 
operation, have always been held to be within the 
legislative power until the bar is complete. The right 
does not enter into or become a part of the contract. 
No man promises to pay money with any view to be- 
ing released from that obligation by lapse of time. It 
violates no right of his therefore when the Legisla- 
ture says, time shall be no bar, though such was the 
law when the contract was made. The authorities we 
have cited, especially in this court, show that no right 
is destroyed when the law restores a remedy which 
had been lost. 

An instructive case on this subject is that of Foster 
v. Essex Bank, 16 Mass. 245. The charter of the bank 
being about to expire in 1819, the Legislature of Massa- 
chusetts passed a law continuing the existence of all 
corporations for the space of three years after the. ex- 
piration of their charters for the purpose of prosecut- 
ing and defending suits, and enabling them to settle 
and close their concerns and divide their capital stock. 
Toa suit brought against the bank after its charter 
had expired, but within the three years allowed by 
this statute, it was insisted that the statute of 1819 was 
void as being retrospective in its operation, and inter- 
fering with vested rights. The court said: ‘ Wecan- 
not discover any principle by which it can be decided 
that this statute is void. It does not infringe or in- 
terfere with any of the privileges secured by the char- 
ter, unless it be considered a privilege to be secured 
from payment of debts or the performance of con- 
tracts, and this is a kind of privilege which we imag- 
ine the Constitution was not intended to protect; 
* * * anda legislature which in its acts not ex- 
pressly authorized by the Constitution limits itself to 
correcting mistakes, and {providing remedies for the 





furtherance of justice, cannot be charged with violat- 
ing its duty or exceeding its authority.”’ 

We are unable to see how a man can be said to have 
property in the bar of the statute as a defense to his 
promise to pay. In the most liberal extension of the 
use of the word property to choses in action to incor- 
poreal rights, it is new to call the defense of lapse of 
time to the obligation to pay money, property. It is 
no natural right. Itis the creation of conventional 
law. 

We can understand aright to enforce the payment 
of a lawful debt. The Constitution says that no State 
shall pass any law impairing this obligation. But we 
do not understand the right to satisfy that obligation 
by a protracted failure to pay. We can see no right 
which the promisor has in the law which permits him 
to plead lapse of time instead of payment, which 
shall prevent the Legislature from repealing that law, 
because its effect is to make him fulfill his honest ob- 
ligations. 

In the Supreme Court of the State of Texas this 
question came up within two years after the adoption 
of the new Constitution in the case of Bender v. Cruw- 
ford, 33 Tex. 745, and the constitutional provision re- 
pealing all statutes of limitation formerly in existence 
was held valid. The case was well considered, and has 
been adhered to ever since. 

Among the cases on the subject referred to in the 
opinion of the commissioners of appeal in the present 
case, are Rivers v. Washington, 34 Tex. 267; Dwight v. 
Overton, 35 id. 390: Moseley v. Lee, 37 id. 479; Bentinck 
v. Franklin, 38 id. 458; Wood v. Welder, 42 id. 396; and 
Lewis v. Davidson, 51 id. 257. 

The judgment of the Supreme Court of Texas is 

Affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 


DAMAGE£S—EJECTMENT—MESNE PROFITS—CODE Cry. 
Proc., §§ 1496, 1497, 1531.—Whatever uncertainty there 
may have been in former times as to the rule of dam- 
ages in an action for mesne profits has been removed 
by the provisions of the Revised Statutes and of the 
Code of Civil Procedure and the decisions thereon. 
At common law the action for mesne profits, after re- 
covery in ejectment, was in the form of an action of 
trespass, and although the general rule was that the 
plaintiff was entitled to recover in such an action the 
annual value of the land, it was heid in some cases 
that he was not confined to that, and it was said by 
the court in Goodtitle v. Tombs, 3 Wils. 118: “The 
plaintiff is not confined in this case to the very mesne 
profits only, but he may recover for his trouble. I 
have known four times the value of the mesne profits 
given by a jury on this sort of action of trespass. If 
it were not so sometimes complete justice could not 
be done to the party injured.”’ In Jackson yv. Loomis, 
4 Cow. 168, which was an action of trespass for mesne 
profits after a recovery in ejectment, it was held that 
a defendant whose possession was bona fide was enti- 
tled to be allowed in mitigation of damages the value 
of permanent improvements beneficial to the freehold 
made in good faith. The court, by Savage, C. J , after 
stating that it could find no case in point either in this 
country or in England, cited in support of its decision 
from the opinion of Kent, J., in the Court of Errors, 
in Murray v. Gouverneur, 2 Johns. Cas. 441, “as to the 
sum expended for repairs, 1t may be left for liquida- 
tion in an action for mesne profits, if the respondents 
should think proper to sue for rentsand profits. The 
action for mesne profits isa liberal and equitable one, 
and willallow of every kind of equitable defense.’’ The 
Kevised Statutes (2 R. S. 310, § 44 et seq.) substitute in 
place of the action of trespass for mesne profits a sug- 
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gestion to be entered on the record of the judgment 
in ejectment, and direct that such suggestion be in 
the form in use for a declaration in an action for use 
and occupation. Section 48 requires the plaintiff to 
prove on the trial of the issue to be framed on such 
suggestion the value of the mesne profits during the 
time for which the plaintiff is entitled to recover, and 
by section 49 allowances are directed to be made for 
permanent improvements and for the value of their 
use. In Woodhull v. Rosenthal, 61 N. Y. 394, the rule 
of damages is stated by Dwight, Com’r, to be the ren- 
tal value of the premises recovered, and the whole 
subject is provided for by the Code of Civil Procedure, 
which provides (§ 1496) that in an action to recover 
real property, or the possession thereof, the plaintiff 
may demand in his complaint, and in a proper case re- 
cover damages for withholding the property and 
(31497) that ‘‘those damages include the rents and 
profits, or the value of the use and occupation of the 
property where either can be legally recovered.’’ And 
section 1531 uses the same language as to the amount 
of damages allowed in ejectment, viz.: ‘The rents 
and profits, or the value of the use and occupation of 
the real property recovered,’’ so this may be regarded 
as the legislative definition of the ancient technical 
term “ mesne profits ’’ used in the opinion. The term 
“value of the rents,’’ employed in the order, does not 
essentially depart from this definition. It would be 
manifestly unjust to confine the owner of the property 
withheld from him to the rents actually reserved by 
the party required to make restitution. The owner 
should have either those rents, or the rental value, as 
may be just under the circumstances. In either case 
payments necessarily made for taxes and ordinary re- 
pairs would be involved in ascertaining the rents re- 
ceived or the rental value. The mesne profits consist 
of the net rents after deducting all necessary repairs 
and taxes, or the net rental value, or the value of the 
use and occupation. That is all of which the party 
from whom the possession has been withheld has been 
deprived. For this he should be made whole, and he 
should not suffer from any mismanagement, negli- 
gence or improvident expenditure by the party in pos- 
session. On the other hand, he should not be relieved 
from any necessary diminution of the gross rents or 
rental value, or gross value of the use and occupation 
to which he would have been himself subjected had he 
not been disturbed in his possession. Wallace v. Bur- 
dell. Opinion by Rapallo, J. 

[Decided Dee. 8, 1885.] 


WATER AND WATER-COURSE— RIPARIAN PROPRIE- 
TOR—ACCRETION—TITLE ACQUIRED BY STATE IN TIDE 
WATERS—OWNERS OF CONTIGUOUS UPLANDS—EQUITA- 
BLE ACTION TO QUIET TITLE—INJUNCTION.—Accretion 
isagradual accession to land by imperceptible de- 
grees; and the test of what is gradual, as distin- 
guished from what is sudden, seems to be that though 
witnesses are able to perceive, from time to time, that 
the land has encroached on the sea line, it is enough 
if it was done so that they could not perceive the pro- 
gress at the time it was made. The owners of the 
mainlands in front of the beach possessing the rights 
of littoral or riparian owners, are entitled to whatever 
is gained from the sea by alluvion or dereliction. This 
title may be lost by the littoral owners and acquired by 
the State by the advance of high-water mark bringing 
their lands within the ebb and flow of the tide. It is 
hot however every disappearance of land by erosion or 
submergence that destroys the title of the true owner, 
or suffices to enable another to acquire it, for the ero- 
sion must be accompanied by a transportation of the 
land beyond the owner’s boundary to effect that re- 
sult, or the submergence followed by such a lapse of 
time as will preclude the identity of the property 





from being established upon its reliction. Land lost 
by submersion may be regained by reliction, and its 
disappearance by erosion may be returned by accre- 
tion, upon which the ownership temporarily lost will 
be regained; and when the water disappears from the 
land, either by its gradual retirement therefrom or 
the elevation of the land by evulsion or accretion, or 
even the exclusion of the water by artificial means, its 
proprietorship returns to the original riparian owners. 
Angell Tidewaters, 76-7; Houck Rivers, § 258. Neither 
does the lapse of time during which the submergence 
continues bar the right of such owner to enter upon 
the land reclaimed and assert his proprietorship. An- 
gell Tide-waters, 77-80, and cases cited. Itis said in 
Hargrave’s Law Tracts (Sir Mathew Hale’s De Juris 
Maris), pp. 36,37: “If asubject hath land adjoining 
the sea, and the violence of the sea swallow it up, but 
so that yet there bereasonable marks to continue the 
notice of it, or though the marks be defaced, yet if by 
situation and extent of quantity and boundary upon 
the firm land the same can be known, though the sea 
leave this land again, or it be by art or industry re- 
gained, the subject does not lose his property, and ac- 
cordingly it was held by Cooke and Foster in 7 Jac. C. 
B., though the inundation continue forty years.” 
* But if it be freely left again by the reflex and recess 
of the sea, the owner may have his land as before, if 
he can make it out where and what it was; for he can- 
not lose his propriety of the soil, though it for a time 
become part of the sea, and within the admiral juris- 
diction while it so continues.’”” And again: ‘‘As 
touching islands arising in the sea,or in the arms of 
creeks or havens thereof, the same rule holds which is 
before observed touching acquests bythe reliction or 
recess of the sea, or such arms or creeks thereof. Of 
common right and prima facie itis true they belong 
to the crown, but where the interests of such districtus 
maris or arm of the sea or creek or haven, both in 
point of property belong to a subject, either by char- 
ter or prescription, the islands that happen within the 
precincts of such private propriety of a subject will be- 
long to the subject according to the limits and extents 
of such propriety.’’ See alsoGould Waters, § 166. A 
case quite in point is referred to by the respondent’s 
counsel as arising in Delaware in 1815, and decided by 
the Court of Common Pleas upon alearned opinion by 
Judge Wilson, a copy of which is attached to the plain- 
tiffs brief. The case does not seem to be elsewhere 
reported. That case arose over the ownership of an 
island called Wilson’s Bar, which had been created by 
alluvion upon the land formerly contained within the 
boundaries of an island called Little Tinnican, but 
which at some time had been worn away by the ocean. 
The court say: ‘‘ The right of the new island and also of 
land gained by alluvion or dereliction, all of which are 
governed by the same principles, follows the right to 
the soil which is covered by the water. Though the 
surface of the lower part of Little Tinnican was de- 
stroyed by the force of the winds and the waves, and 
it was consequently overflowed by the water of the 
river, yet the owner did not lose the propriety of the 
remaining land covered by the water; if it was re- 
gained either by external or artificial means, it con- 
tinued to belong to the original proprietor.” ‘The 
earth deposited on it became his by the right of allu- 
vion, and of course this island formed on it by such 
deposit became his. And though it probably has ex- 
tended beyond the limits of the old island, the addi- 
tion is plainly alluvion.”” It would seem also to fol- 
low as the necessary consequence of these rules that 
the existence of the lagoon between the plaintiff's ho- 
tel property and the beach constitutes no obstruction 
to his proprietorship of the beach,formation, however 
created, if located within the original boundaries of 
his possession.: Deerfield v. Arms, 17 Pick. 41. It 
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was held in the case of Railroad Co. v. Schurmeir, 7 
Wall. 272, thata sand bar in the Mississippi river di- 
vided from the mainland by a slough twenty-eight 
feet wide, and which at high water was entirely sub- 
merged, belonged to the riparian owner, although the 
acts of Congress made the river a public highway at 
the place in question. It is also said that ‘rocks and 
shoals lying along the margin of navigable fresh rivers 
belong to the riparian owners.’’ Gould Waters, § 77. 
For a period of several years portions of the beach in 
front of the plaintiff's premises became submerged, 
but at all times there existed upon or near such prem- 
ises shoals, bars or islands, which afterward became 
the nucleus around which gathered the deposits now 
composing the land in question. Held, that the owners 
of the property did not lose their title thereto by rea- 
son of such changes, and the State did not acquire any 
property therein. The State succeeds to the owner- 
ship of such islands and formations only as are origi- 
nally created and located in tideways outside of the 
boundaries of property which has been the subject of 
individual ownership. The owners of contiguous up- 
lands are entitled to lands by accretion or reliction in 
front of their property and contiguous thereto in cer- 
tain proportions, according to the formation of their 
respective shore lines. However such formations may 
be commenced or continued, the right of one owner of 
uplands to follow and appropriate them ceases when 
the formation passes the line of his co-terminous 
neighbor. Plaintiff was the owner of a summer hotel 
upon the ocean beach, and for several years successive 
efforts had been made by the defendant and his lessors 
to obtain possession of the premises under a claim of 
ownership. Actions were threatened, and claims of 
title made by the defendant against the plaintiff which 
constituted aserious annoyance, and an impairment 
of his ability to sell or rent the premises, and thereby 
causing damage to his rights of property which could 
not be easily ascertained or adequately compensated 
for in an action at law. Held, that the plaintiff could 
invoke the jurisdiction of a court of equity to quiet 
his title, and that the remedy by injunction was 
proper. Hill Inj., ch. 10, $1; Watson v. Sutherland, 5 
Wall. 74; Livingston v. Livingston, 6 Johns. Ch. 497; 
Lacustrine Fertilizer Co. v. L. G@. & F. Co., 82 N. Y. 
476; Hart v. Mayor of Albany, 3 Paige, 213. Mulryv. 
Norton. Opinion by Ruger, C. J. 

[Decided Nov. 24, 1885.] 


COVENANT—EVICTION—PARAMOUNT TITLE--RAISING 
MILL DAM-— FLOODING LAND.—Plaintiff was the owner 
of mill premises conveyed to him by the defendant by 
a deed containing the usual covenants for quiet enjoy- 
ment. Subsequently D., the owner of mill premises 
situated on the same stream a short distance below 
the plaintiffs, raised his mill dam eight and one-half 
inches, setting the water back on and flooding a por- 
tion of the plaintiff's premises, and interfering with 
the operation of his mill; and in an action between 
the two mill-owners it was established that he hada 
paramount right to maintain his dam in that condi- 
tion. Held, that the plaintiff could maintain an ac- 
tion against his grantor for breach of covenant. There 
can be no dispute that the covenant for quiet enjoy- 
meut can be broken only by an eviction, actual or con- 
structive, from the premises conveyed or some por- 
tion thereof. This is not a mere technical rule having 
no foundation in principle or justice; but it has its 
foundation in the reason that the covenantee who has 
obtained possession should not be permitted to re- 
cover for breach of the covenant fora mere failure or 
defect of title so long as he is left in possession, as he 
may never be disturbed and thus may never suffer 
damage. (The covenantor should therefore be held 
iable, not only in all cases coming technically within 





the letter of the rule, but also in all cases falling really 
within its reason. It has therefore been held that 
where the covenautee has not been able to obtain the 
possession of the premises conveyed on account of a 
paramount outstanding title, and thus has in fact 
never been ousted from the possession, he may yet 
maintain an action forthe breach of the covenant. 
Shattuck v. Lamb, 65 N. Y. 499; 8. C., 22 Am. Rep. 
656. It has also been held that where there is an out- 
standing title to an easement in the premises conveyed 
which materially impairs the value of the premises 
and interferes with the use and possession of some 
portion thereof,the covenant is broken, although there 
is not a technical, physical ouster from the actual pos- 
session of any portion thereof. 1 Bouv. Law Dic. 543; 
Rea v. Minkler, 5 Lans. 196; Adams v. Conover, 87 N. 
Y. 422; S.C., 41 Am. Rep. 381; Clark v. Estate of Con- 
roe, 38 Vt. 469; Russ v. Steele, 40 id. 310; Lamb v. Dan- 
forth, 59 Me. 322; 8. C.,8 Am. Rep. 426. In this case 
D. had a paramount right to an easement to set back 
the water of the river and to flood the land conveyed, 
aud in the exercise of that right he did cause a por- 
tion of theland conveyed to be flooded and covered 
with water, and of such land the plaintiff was de- 
prived of the use, and really and practically of the 
possession, and thus there was substantially an evic- 
tion. Suppose D. in the exercise of an easement 
owned by him had flooded the whole of plaintiff's land 
to the depth of one foot or ten feet, thus destroying 
the water power, and depriving the plaintiffs of any 
beneficial use or possession of the land, could it be 
maintained that there had been no eviction, and 
therefore no breach of the covenant for quiet enjoy- 
ment? To hold that it could, would be to disregard 
the reason of the rule, and to sacrifice substance for 
the mere form of words in which the rule is generally 
expressed. So far as one permanently floods the lands 
of another, there is a physical invasion of the land, 
and a practical ouster of the possession thereof; and 
in a real sense such land is taken from the owner; and 
so it has been held. Pumpelly v. Green Bay Co., 13 
Wall. 166; Eaton v. R. Co., 51 N. H. 504; S. C.. 12 Am. 
Rep. 147; Story v. N. Y. Elev. R. Co., 90 N. Y. 185; S. 
C., 43 Am. Rep. 146. Seriver v. Smith. Opinion by 
Earl, J. 

[Decided Nov. 24, 1885.] 


CONTRACT—MUTUAL ASSENT—OFFER NOT ACCEPTED 
IN TIME—DISPUTE AS TO TERMS.—Until an offer is 
made by one party, complete and definite in all mater- 
ial terms, it is not possible for another to makea 
valid contract by the mere acceptance of a proposition. 
In other words, so longas there remain any of the 
material conditions of a contract to be settled and 
agreed upon, no binding agreement exists. Upon an 
offer of immediate sale the buyer cannot extend the 
time of payment by postponing the time of delivery 
without the vendor’s consent. Where no irrevocable 
offer is made no coutract can be predicated upon an 
offer which has been modified or withdrawn before an 
unconditional acceptance. If atthe time an accept- 
ance is made there isa dispute going on between the 
parties as tothe termsof the offer, can it be said 
that the minds of the parties have met when the ac- 
ceptauce of the disputed offer is tendered? We think 
not. Schenectady Stove Co. v. Holbrook. Opinion by 
Ruger, C. J. 

[Decided Dec. 22, 1885.] 

SALE—SAMPLE—WARRANTY — ACCEPTANCE.— In an 
action to recover damages for breach of warranty 
upon an executory sale of tobacco in bales, it was 
found that the sale was by sample, defendant repre- 
senting that the sample shown was atrue sample of 
the tobacco sold, and that the tobacco was not only as 
goodas the sample, but good, sound and all right. 
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The vendees had opportunity to examine the bales as 
delivered. Some of the bales being musty were re- 
turned and the others were stored, and on subsequent 
examination were also found musty, and offered to re- 
turn them. Held, that the failure to examine all the 
bales as delivered would not preclude a recovery on 
the warranty. Such a warranty survives the accept- 
ance of the goods. Kent v. Friedman. Opinion by 
Earl, J. 

(Decided Dec, 22, 1885.] 

ed 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

CONTRACT—AS TO CONFEDERATE NOTES MADE DUR- 
ING REBELLION — STATE STATUTE.— ENFORCING LIEN 
FOR PURCHASE-MONEY OF LAND.— Contracts made in- 
the insurgent States during the late civil war be- 
tween residents of those States with reference to Con- 
federate notes as a standard of value, and not de- 
signed to aid the insurrectionary government, may be 
enforced in the National courts; and the value of the 
contracts is to be determined by the value of the Con- 
federate notes in lawful money of the United States 
at the time when and place where such contracts were 
made. A statutevof Virginia of February, 1867, after 
declaring that inan action or suit or other proceeding 
forthe enforcement of any contract, express or im- 
plied, made between the Ist day of January, 1862, and 
the 10th of April, 1865, it shall be lawful for either 
party to show, by parol or other relevant testimony, 
what was the understanding and agreement of the 
parties, either express or implied, in respect to the 
kind of currency in which the same was to be per- 
formed or with reference to which as a standard of 
value it was made, provides ‘‘that when the cause of 
action grows out of a sale or renting or hiring of prop- 
erty, whether real or personal, if the court, or when it 
isajury case, the jury think that under all the cir- 
cumstances the fair value of the property sold, or the 
fair rent or hire of it would be the most just measure 
of recovery in the action, either of these principles 
may be adopted as the measure of the recovery instead 
of the express terms of the coutract.’’ Held, that the 
statutein this provision sanctions the impairment of 
contracts which is not under the Federal Constitution 
within the competency of the Legislature of the State. 
Accordingly in a suit to enforce a lien for unpaid pur- 
chase-money of real estate sold during the war, for 
which a note was given payable in dollars, but shown 
to have been made with reference to Confederate 
notes, a decision that the plaintiff was entitled to re- 
cover the value of the land at the time of the sale, in- 
stead of the value of Confederate notes at that time, 
was erroneous. Wilmington, etc., R. Co. v. King, 91 
U. S. 3; Stewart v. Salamon, 94 id. 434; Cook v. Lillo, 
103 id. 793; Rives v. Duke, 105 id. 132. Effinger v. 
Kenney. Opinion by Field, J. 

(Decided Dec. 7, 1885.] 


APPEAL — TRUSTEE IN RAILROAD MORTGAGE — 
AMOUNT IN DISPUTE.—A_ trustee im a railroad mort- 
gage, who intervenes with leave of the court asa 
party complainant in a suit by one of the bondholders 
and certain creditors of the railroad company, claim- 
ing superior liens on the mortgaged property, repre- 
sents all the bondholders,and has such an interest in a 
decree rendered in such suit that he may appeal to 
the Supreme Court therefrom. Where, in a suit by 
one of the bondholders and certain creditors ofa rail- 
road company claiming superior liens on the mort- 
gaged property (the trustee named in the mortgage 





*Appearing in 6 Sup. Ct. Rep. 





having intervened as a party complainant), the de- 
mand of each creditor is separate und distinct, and de- 
pendent on its own facts, only such creditors as by the 
decree are entitled to more than $5,000 can appeal to 
the Supreme Court, and on appeal by all of such cred- 
itors the appeal will be dismissed as to those whose 
several decrees do not exceed $5,000. Hassall v. Wil- 
cox. Opinion by Waite, C. J. 

[Decided Dec. 7, 1885.] 


AMOUNT IN DISPUTE — CLAIM OF DAMAGES. — A. 
brought suit fagainst a railroad company for refusal 
to transport 1,000 kegs of beer to a town in the State of 
Towa, claiming $1,200 damages, and subsequently 
amended his declaration so as to increase his claim for 
damages to $10,000, and it was stipulated that on error 
to the Supreme Court only the amended declaration, 
pleas of defendant thereto, and demurrer and ruling 
of the court thereon should be copied into the record. 
Held, that upon the face of the record it was apparent 
that the actual value of the matter in dispute was not 
sufficient to give the Supreme Court jurisdiction, and 
that the writ should be dismissed. Lee v. Watson, 1 
Wall. 337; Schacker v. Hartford Fire Ins. Co., 98 U. 8. 
241; Gray v. Blanchard, 97 id. 564; Tintsman v. Nat. 
Bank, 100 id. 6; Banking Ass’n v.Ins. Ass'n, 102 id. 
121; Hilton v. Dickinson, 108 id. 174; 8. C., 2 Sup. Ct. 
Rep. 424; The Jessie Williamson, Jr., 108 U.S. 309; S. 
C., 2 Sup. Ct. Rep. 669; Jenness v. Citizens’ Nat. Bk. 
of Rome, 110 U.S. 52; S. C., 3 Sup. Ct. Rep. 425; Web- 
ster v. Buffalo Ins. Co., 110 U. 8. 388; S. C., 4 Sup. Ct. 
Rep. 79; Bradstreet Co. v. Higgins, 112 U.S. 227; 8. 
C.,5 Sup. Ct. Rep. 117. As was said in Hilton vy. 
Dickinson, ‘ itis undoubtedly true that until it is in 
some way shown by therecord that the sum demanded 
is not the matter in dispute, that sum will govern in 
all questions of jurisdiction; but it is equally true that 
when it is shown that the sum demanded is not the 
real matter in dispute, the sum shown, and not the 
sum demanded, will prevail.”’ Here the suit is to re- 
cover damages for not transporting from Chicago to 
Marshalltown 1,000 kegs of beer. There are no,allega- 
tions of special damage or malicious conduct. In the 
original declaration the claim was for only $1,200, and 
it was not untilthe case was actually: decided, or 
about to be decided on itf merits, that application was 
made for leave to increase the amount of the demand. 
Then it was manifestly done, not in the expectation of 
recovering more than was originally claimed, but to 
give colorto the jurisdiction of this court. As it 
stands, the case is not materially different in principle 
from that of Lee v. Watson, supra, where, after a de- 
murrer was sustained, the demand for damages was 
increased by leave of the court so as to be in excess of 
our jurisdictional limit, although it was apparent from 
the whole record that in no event could there be a re- 
covery except for a much less sum. Under these cir- 
cumstances the court did not besitate to dismiss the 
cause, for the reason that it was clear the amendment 
was made for the sole purpose of giving color of juris- 
diction. Herethe stipulation which was put on file, 
taken in connection with the time it was made, shows 
unmistakably the purpose of the amendment was to 
make acase for our jurisdiction. In Smith v. Green- 
how, 109 U.S. 669; S. C.,3 Sup. Ct. Rep. 421, the ac- 
tion begun ina State court was trespass for taking 
and carrying away personal property of the value of 
$100, but the damages were laid at $6,000. On the re- 
moval of the case to the Circuit Court of the United 
States it was remanded, on the ground that the case 
was not one arising under the Constitution or laws of 
the United States. This we decided was error, and 
therefore reversed the order to remand, but in doing 
so remarked that, “if the Circuit Court had found as 
amatter of fact that the amount of the damages 
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stated in the declaration was colorable, and had been 
laid beyond the amount of reasonable expectation of 
recovery, for the purpose of creating acase removable 
under the act of Congress, * * * the order re 
manding itto the State court could have been sus- 
tained.’ This was said in reference to the require- 
ment of the Removal Act of 1875, which limits the 
jurisdiction of the Circuit Courts under such circum- 
stances to cases ‘‘where the matter in dispute ex- 
ceeds * * * the sum of $500,” but it is equally ap- 
plicable to appeals and writs of error to this court 
where our jurisdiction depends on the money value of 
the matterin dispute. An action in the Cireuit Court 
by a shipper against a railroad company to recover 
damages fora refusal of the company to transport 
1,000 kegs of beer from Chicago to atown in the State 
of Iowa, on the ground that it was prohibited by the 
statutes of Iowa from bringing such intoxicating 
liquors into the State, is not an action brought on ac- 
countof the deprivation of a right, privilege, or im~ 
munity secured by the Constitution within the mean- 
ing of the fourth subdivision of section 669 of the Re- 
vised Statutes; and where the amount involved is less 
than $5,000 the Supreme Court has no jurisdiction on 
writ of error. Bowman y. Chicago & N. W. Ry. Co. 
Opinion by Waite, C. J. 

(Decided Dec. 7, 1885.] 


————_»—__—_ 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


EVIDENCE—PUBLIC RECORDS—SWORN COPIES.—The 
contents of a public record may be shown by an ex- 
amined copy, sworn to by a witness who made the ex- 
amination. On the trial of an indictment for keeping 
a liquor nuisance, a clerk in the office of the collector 
of internal revenue was examined as a witness, and 
testified that he had a copy of certain records in the 
collector's office, which was in his handwriting, and 
he had examined the records and knew the copy to be 
true. The copy was then admitted to show that the 
defendant had taken out a license as retail liquor 
dealer. The exceptions were to the admissions of that 
copy. The copy sustained by his oath was admissible, 
ifthe mode of proof styled ‘‘sworn copies,” or ex- 
amined copies,” is allowable by the practice in this 
State. State v. Gorham, 65 Me. 270. Examined copies 
are in England resorted to as the most usual mode of 
proving records. Whart. Ev., $94. The mode is ex- 
plained and corrected in Best's work on Ev., § 486. It 
seems to have prevailed in many of the States, includ- 
ing Pennsylvania and New York. It was at an early 
date adopted in some of the Federal Circuit Courts. 
United States v. Johns, 4 Dall. 412. Itis not an un- 
known mode of proof in New England. It is spoken 
of as a well-settled doctrine in New Hampshire. 
Whitehouse v. Bickford, 29 N. H. 471. In Spaulding 
v. Vincent, 24 Vt. 501, it is said: “The more usual 
method” (of proving a discharge in a foreign court of 
bankruptcy) “isa sworn copy.’”’ Mr. Greenleaf says 
(1 Ev., § 485): ‘* Where the proof is by copy, an ex- 
amiued copy, duly made and sworn to by any compe- 
tent witness, is always admissible.’’ In Atwood vy. 
Winterport, 60 Me. 250, the rule is casually approved, 
Appleton, C. J., there saying, whilst speaking of the 
mode of proving an army record, “A sworn copy is 
admissible, or a copy certified by the proper certify. 
ing officer.” Why not admissible? The evidence is 
as satisfactory certainly as a certified copy. In the 
latter case we depend upon the honor and integrity of 
an official, and in the former upon the oath of a com- 
petent witness. In either case, an error ora fraud is 
easily detectible. Probably the reason why such a 
mode of proof has not been much known, if known at 





all in our practice, is that it is cheaper and handier to 
produce copies, and if a witness comes instead, it is 
more satisfactory to have the officer who controls the 
records bring them into court. In some jurisdictions, 
certified copies are not admitted in all cases, but only 
from special necessity. We think the evidence was 
properly admitted. State v. Lynde. Opinion by Peters, 
C. J. 

[Decided Dec. 9, 1885.] 


IDEED—GRANT OF LAND ON WHICH fO BUILD DAM— 
WHEN CARRIES FEE.—A deed contained these words 
in the granting clause: ‘I, —— , do hereby give, 
grant, bargain, sell and convey unto the said E. Plimp- 
ton and sons, their heirs and assigns forever, the right 
of having, building and maintaining, and repairing 
and keeping in repair, a dam across Purgatory stream, 
on premises conveyed to me by C. F. Dunn, at, on or 
near where the dam now is, with the right to so much 
of said premises as may be necessary on which to 
build and maintain said dam withits wings.’’ Held,a 
dam having been erected thereon by the grantee, that 
the deed conveys afee inthe land upon which the 
dam stands. Prof. Washburn (vol. II, p. 622), speak- 
ing of forms of conveyance by private grant, says that 
itis not necessary ‘‘that the deed should, in terms, 
convey the land or thing intended to be granted, if 
such grant is implied from what is described. Thus a 
grant of the rents, issues, and profits of a tract of land 
is the grant of the land itself. Ifthe grant be of the 
uses of and dominion over land, it carries the land 
itself.” ‘‘Such designation and description, though 
usual, are not always essential. Land will often pass 
by other terms.’’ Sheets v. Selden, 2 Wall. 187. The 
same is true in regard to devises, where the following 
words have been held to convey an estate in the land, 
equivalent to a devise of the land itself, either in fee 
or for life according to the limitation expressed in the 
devise. The income of land (Reed v. Reed, 9 Mass. 
374; Andrews v. Boyd, 5 Me. 202), the income and in- 
terest of land (Blanchard v. Brooks, 12 Pick. 68; Fay 
v. Fay, 1 Cush. 101), rents and profits (South v. Alleine, 
1 Salk. 228), improvement, use and benefits (Gleason 
v. Fayerweather, 4 Gray, 351), all my right and benefit 
(Newkerk v. Newkerk, 2 Caines, 351). In Farrar v. 
Cooper, 34 Me. 396, the court held that a deed of “an 
undivided moiety forever of the privilege of a mill- 
yard,”’ conveyed afeein the mill-yard. And in the 
same deed a moiety of a double saw-mill was conveyed 
‘with the privilege of forever having and keeping a 
saw mill on the same plot of ground whereon the same 
conveyed moiety now stands; ’’ and these words were 
held to convey a fee; ‘‘for,’”’ as Shepley, C. J., re- 
marked, ‘‘a conveyance of the ‘use of the land for- 
ever’ is equivalent to a conveyance of the land.”’ This 
case is cited and approved in Dillingham v. Roberts, 
75 Me. 471, where a deed conveyinga parcel of land, 
bounded on one side by the shore of the sea at high- 
water mark, contained the following words: “In- 
cluding all the privilege of the shore to low-water 
mark;’’ and the court held that the fee in the land, 
between high and low-water mark, passed to the 
grantee. In Caldwell v. Fulton, 31 Peun. St. 475, the 
grantor conveyed the full right, title and privilege of 
digging and taking away stone-coal, to any extent the 
grantee might think proper to do, or cause to be done, 
under any of the land owned and occupied by the 
grantor, and the court there held that such an inter- 
estin the mines underthe grantor’s lands passed as 
to distinguish it from a right of easement in the land. 
“It can hardly be doubted,” says Livingston, J., in 
Newkerk v. Newkerk, 2 Caines, 351, ** that a devise of 
a man’s right in land will pass all his estate and inter- 
est therein, and of course a fee, if he himself have one. 
Right is equivalent to all right; and if all his right be 
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devised, what is there left for others?’’ Monmouth v. 


Plimpton. Opinion by Foster, J. 
{Decided Dec. 7, 1885.] 


——__¢—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

MARRIAGE— CONTRACT BETWEEN HUSBAND AND 
wire. — Personal contracts between husband and 
wife are absolutely void, and the fact that the 
wife survives the husband will not make that 
a good contract which was originally a_ nullity. 
While by statute the wife may make contracts 
in the same manner as if she were sole, no au- 
thority has been given by which husband and wife 
may make contracts each with the other. Stat. 1874, 
ch. 188, §1; Pub. Stat., ch. 147, § 2. Their legal inca- 
pacity thus to contract remains as at common law. 
At law it has been repeatedly decided in this Com- 
monwealth that a promissory note, or any other per- 
sonal contract between the husband and wife, is ab- 
solutely void. Ingham v. White,4 Allen, 412; Fowle 
v. Torrey, 135 Mass. 87. A contract for payment of 
money by the husband with the wife isa nullity, and 
his retention of the money is not a conversion. Bas- 
sett v. Bassett, 112 Mass. 99. Even when the wife 
transferred a promissory note to athird person, which 
had been made to her by her husband, so that mere 
disability to sue, arising out of the marital relation, 
was removed, such person could not maintain the ac- 
tion. Ingham v. White, ubisupra. In the case at bar 
the fact that the wife survived the husband would not 
make that a good contract which was originally a 
nullity. Butler v. Ives, 139 Mass. 202, is quite distin- 
guishable, the contract there considered being valid 
atits inception. Aniel v. Egleston. Opinion by Dev- 
ens, J. 

[Decided Oct. 24, 1885.] 


NEGOTIABLE INSTRUMENT—WAIVER OF PROTEST— 
EVIDENCE.—Defendent was sued as indorser of a note. 
Over his signature was written the following: ‘I 
hereby waive protest of note.’’ No notice of demand 
and non-payment was given defendant and the note 
was not protested. Defendant admitted the indorse- 
ment, but claimed the words written over his signa- 
ture were not there at the time of indorsing. Held, 
that the admitted signature of the defendant as it ap- 
peared upon the paper was prima facie evidence both 
of his indorsement and waiver of protest; that in the 
absence of evidence that a protest of the note was ne- 
cessary to hold the indorser and was a right upon 
which the indorser could insist, and therefore could 
waive, the court might well have found that the word 
“protest ’’ as used by the defendant meant notice, and 
that the defendant had waived notice of demand and 
refusal. Brannon v. Hursell, 112 Mass. 70; Codding- 
ton v. Davis, 3 Denio, 16; S. C., 1 Comst. 186. Johnson 
v. Parsons. Opinion by Wallen, J. 

[Decided Oct. 24, 1885.] 


NEGLIGENOE—EVIDENCE—SIMILAR ACTS OF CARE- 
LESSNESS.—On an issue as to defendants’ negligence at 
aparticular time in producing the act complained of, 
it is not competent to show like acts of carelessness on 
his part at other times. In an action for injuries al- 
leged to have been caused by defendant running into 
plaintiff's team on the highway, plaintiff offered to 
show that “loads like in character to this one were 
habitually and continually hauled down this hill by 
the defendant with his horse, and driven at such 
speed that the horse could not control the load.’’ Held, 
that the evidence offered was not competent; that evi- 
dence of the negligence of the defendant at other 





times in overloading the horse or in driving at an un- 
reasonable rate of speeed was not admissible. Gaha- 
gan v. Boston & Lowell R. Co., 1 Allen, 187; Maguire 
v. Middlesex R. Co., 115 Mass. 239. Whitney v. Gross. 
Opinion by Morton, C. J. 

(Decided Oct. 24, 1885.] 


TAXATION—BETTERMENTS—RIVER BANK DEFENSE-— 
COUNTY COMMISSIONER NO POWER TO RESERVE QUES- 
TION FOR THIS COURT.—By the statute of 1875, chap- 
ter 200, the county commissioners of Hampshire 
county are required to make the public improvements 
therein provided for, paying the cost in the first in- 
stance out of the county treasury. After the comple- 
tion of the work, this court is authorized to appoint 
three special commissioners, who shall determine and 
decree what towns and corporations, including said 
county, are benefited by said work, and what propor- 
tion of the cost of said work shall be paid severally by 
them. They are to make their report to this court, 
and when it is accepted and judgment is entered 
therein, it is to be absolutely binding upon all parties 
interested. Butany party affected by the decree and 
dissatisfied with the determination of the commis- 
sioners may appeal to a jury, and thus revise the share 
and determination of the commissioners. The statute 
vests inthe commissioners the authority, and makes 
it their duty, to decide all questions of law and fact 
which arise in the hearing before them, and the law 
furnishes no means of revising their decisions, whether 
upon law or fact, except by the appeal provided for in 
the statute, They have no authority to reserve ques- 
tions of law for the determination of this court, and 
cannot by so doing vest in the court jurisdiction to 
hear and determine such questions. Northampton 
Bridge case, 116 Mass. 442. In this case the commis- 
sioners determine that the railroad built by the Massa- 
chusetts Central Railroad Company has been benefited 
by the work done by the county commissioners, and 
submit tothe Supreme Judicial Court the question 
which of these parties shall pay for such benefits. This 
they have no right to do. Itis their duty to decide 
this question, and the only mode of revising their de- 
cisions is by an appeal by the party aggrieved, upon 
the hearing of which the question can be raised in 
this court. If any effect could be given to their reser- 
vation, the result would be that the party finally held 
liable to pay for these benefits would lose his right of 
appeal. He could not know that he was aggrieved 
until it was too late to appeal. The report of the com- 
missioners is imperfect and incomplete. No judgment 
can be rendered upon it as it stands, and we are there- 
fore of opinion that it must be recommitted. Until 
the award is amended and returned to the court, and 
the case is ready for some final judgment, it is prema- 
ture to raise any question of law under it. The reser- 
vation must be discharged, and the report recommit- 
ted to the commissioners. Petition of County Com. of 
Hampshire Connty. Opinion by Morton, C. J. 
[Decided Oct. 26, 1885.] 


—__——_____— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

VENDOR AND PURCHASER—DEFENSE AGAINST PUR- 
CHASE-MONEY LIEN—DEFICIENCY IN AMOUNT OF LAND 
CONVEYED.—B. sold to C. a piece of ground, delivered 
the deed, received part of the consideration-money and 
took a judgment for the balance; C. subsequently al- 
leged there was a slight deficiency in the quantity of 
land and claimed an allowance therefor out of the 
judgment. Held, that asthe evidence disclosed there 
was no deceit, imposition, or fraud practiced, but that 
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the deficiency grew out of a mutual mistake, that 
both parties had an equal opportunity to correct be- 
fore the closing of the transaction, therefore there 
was no redress for C. as sought. In Cronister v. Cron- 
ister, 1 W. & S. 442, we held that as between a vendor 
and a vendee of land, the acceptance of a deed and 
execution and delivery ot bonds for the purchase- 
money closes the question upon the agreement, mer- 
ges it in the conveyance, and precludes the party 
from afterward claiming either on the one side an al- 
lowance for a deficiency in the land, or on the other, 
payment fora surplus. In Farmers and Mechanics’ 
Bank v. Galbraith, 10 Penn. 490, Gibson, C. J., said: 
‘The execution of a conveyance is the consummation 
of a purchase; after which the parties have no re- 
course to each other except for imposition or fraud. 
Such is the rule established by Bailey v. Snyder, 138. 
& R. 160, and several other cases in which it was 
ruled, that when a conveyance has been made with- 
out a survey, and a bond taken for the purchase- 
money, the contract is definitively closed, except 
where the actual quantity differs so grossly from the 
estimate as to be evidence of deceit.’’ In Dickinson 
v. Voorhees, 7 W. & S. 353, on a sale of three thousand 
two hundred and thirty-five acres there was a defi- 
ciency of four hundred and forty-five acres, yet it was 
held that after deed made and bond delivered the de- 
ficiency constituted no defense against the payment of 
the bond. In Coughenour’s Adm’rs v. Stauft, 77 Penn. 
St. 191, we said, Agnew, C. J.: ‘Where the contract 
is executed by deed and bond or other security taken 
for the unpaid purchase-money, the rule is not to 
open a contract so far executed to allow for a defi- 
ciency of quantity, norcan there be a recovery for an 
excess. Rodgers v, Olshoffsky. Opinion by Green, J. 
(Decided Oct. 5, 1885.] 


BANKS—LIABILITY AS COLLECTING AGENTS—-BANK 
RETAINING UNPAID CHECK.—A bank received a check 
for collection, and forwarded it directly to the bank 
on whom it had been drawn. Held, that the proper 
course to have pursued was to have transmitted it to 
some party other than the one who was to make the 
payment, as no firm, bank, corporation or individual 
can be deemed a suitable agent in contemplation of 
law to enforce for another a claim against itself. Mer- 
chants’ Nat. Bank of Philadelphia v. Goodman. Opin- 
ion per Curiam. 

[Decided Oct. 5, 1885.] 


GUARANTY—NOTICE OF ACCEPTANCE.—In all cases 
of absolute guaranty accepted when given, whether 
for the extension of a present or the creation of a new 
indebtedness, notice of acceptance is not necessary to 
fix the liability of the guarantor; but where the event 
upon which the guaranty rests is future and depends 
upon the will of the guarantee, he must give notice of 
acceptance to the guarantor, before the latter becomes 
subject to any liability. Gardner v. Lloyd. Opinion 
by Green, J. 

[Decided Oct. 5, 1885.] 


WILL—POWER OF APPOINTMENT BY.—A. devised 
$60,000, in trust, for the use of B. during life, with a 
power of appointment by will of 330,000 of it, provided 
such power were exercised. On May 18, 1876, B. made 
a will, the substance of which was: “IfI die before 
my husband,” C., “‘I leave him all my fortune in full 
ownership, so that he may dispose of it as he shall 
deem advisable.”” B. died August 2, 1883 (and dur- 
ing the life of C.). Held, that under the act of June 
4, 1879, her will operated as an execution of the power 
of appointment, and C. took the fund. Aubert’s Ap- 
peal. Opinion by Paxson, J. 





[Decided Oct. 5, 1885.] 


MINNESOTA SUPREME COURT ABSTRACT, 

MALPRACTICE—FIRM OF PHYSICIANS—FORM OF AC- 
TION AGAINST—FIRM LIABLE FOR ACTS OF ONE.—This 
is an action for damages caused by the negligence and 
unskilfulness of defendant as a physician and sur- 
geon. It appears from the complaint, in substance, 
that defendant and one Graff were copartners as prac- 
ticing physicians and surgeons; that plaintiff's leg 
having been broken, he employed the firm to set it, 
and to care for and treat him professionally; that part 
of the time Graff attended him, and did his work 
skillfully ; that the remainder of the time his partner, 
the defendant, attended the plaintiff, and performed 
his duties negligently and unskilfully, causing the in- 
juries complained of. Both were acting in the line of 
their partnership business, and under and in pursu- 
ance of the employment of the firm professionally by 
the plaintiff. The court below having sustained a 
demurrer to the complaint on the ground of a defect 
of parties defendant, the sole question raised by this 
appeal is whether Graff, defendant’s partner, should 
have been madea party defendant. The admitted rule 
is that in actions on contract all persons jointly liable 
must be sued, but that in actions for tort, discon- 
nected from any contract, the tort-feasors need not be 
joined. The question is, what rule applies in what 
are sometimes called actions for torts founded on con- 
tracts or actions ex quasi contractu? The principle 
running through all the cases seems to be that where 
the action is maintainable for the tort simply, with- 
out reference to any contract between the parties, the 
action is one of tort purely, although the existence of 
a contract may have been the occasion or furnished 
the opportunity for committing the tort. But where 
the action is not maintainable without pleading and 
proving the contract, where the gist of the action is 
the breach of the contract, either by malfeasance or 
nonfeasance, it is in substance, whatever may be 
the form of the pleading, an action on the contract, 
and hence all persons jointly liable must be sued. 1 
Chit. Pl. 87; Pom. Rem. 334; Dicey Parties, 455; 1 
Lindl. Partn. 482; 2 Colly. Partn., § 732; Powell v. 
Layton, 2 Bos. & P. (N. R.) 365; Max v. Roberts, id. 
454; Cabell v. Vaughan, 1 Wm. Saund. 29le, 291f: 
Weall v. King, 12 East, 452; Bretherton v. Wood, 3 
Brod. & B. 54; Walcott v. Canfield, 3 Conn. 198. Ac- 
cording to this test it seems to us clear that this is an 
action on the contract. The gist and gravamen is the 
breach of its terms which, whether express or impliedl 
were that these physicians and surgeons would treat 
the plaintiff with ordinary professional skill and care. 
It would have been impossible for plaintiff to state his 
cause of action without alleging the contract, for the 
liability of the defendant arose solely out of it, and 
not out of some general common-law duty independ- 
ent of contract. The only cases which appellant cites 
in support of his contention are Govett v. Radnidge, 3 
Fast, 62, and White v. Smith, 12 Rich. 595. The first 
of these cases has been overruled, and is no longer con- 
sidered law. The latter was sn action for damages for 
the loss of aslave killed through the negligence of a 
partnership, while in their charge under a contract of 
hire. The court placed its decision wholly upon the 
ground that the gravamen of the suit was not the con- 
tract, but the negligence of the defendant, and that 
the contract was mere matter of recital to explain that 
the slave was in charge of the defendant, and adds: 
** Proof of any other process by which the charge re- 
sulted would have been admissible.” At least this is 
the ground upon which the court decided the case, and 
is the only one upon which the decision can be sus- 
tained, if at all. But in the case at bar the foundation 
of the action is the contract,and the gravamen of it its 





THE ALBANY LAW JOURNAL. 


59 








breach. There is no force in the suggestion that Graff 
was not @ necessary party because personally innocent. 
The same suggestion was made by counsel in Powell v, 
Layton, supra. Theact of one partner in the line of 
the copartnership business is the act of all. Whittaker 
y. Collins. Opinion by Mitchell, J. 

(Decided Dee. 1, 1885.] 


——— 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. 

VERDICT—CORRECTING MISTAKE IN.—In some jur- 
isdictions a recorded verdict cannot be amended by 
the jury after their separation; but in this State a dif- 
ferent practice prevails. The error in this case could 
be corrected, whether the verdict had or had not been 
recorded, and whether the jury had or had not re- 
ported. The expiration increased the danger of wrong 
being done by their amendment of the verdict. The 
increased danger raised the question whether justice 
required a recommittal of the case for reconsidera- 
tion, and when, on reconsideration, the verdict was 
amended, there was a question whether justice re- 
quired a judgment on the amended verdict. Both 
questions were matters of fact to be determined at the 
trial term. Nims v. Bigelow, 44 N. H. 376; Dalrym- 
ple v. Williams, 63 N. Y. 361. The court could inquire 
of the jury touching their verdict, and the grounds 
upon which they proceeded, for the purpose of ascer- 
taining whether the case had been properly tried. 
Walker v. Sawyer, 15 N. H. 191, 196; Smith v. Powers, 
15 id. 546, 563; Johnson v. Haverhill, 35 id. 74, 87. The 
inquiry could be made after the jury being discharged 
from the case had separated. Clough v. Clough, 26 
N. H. 24. The reason for making the inquiry did not 
suspend either the power of inquiry or the power of 
recommitment. Foran immaterial reason, a proper 
inquiry was made; upon proper answers the case was 
properly recommitted; and by the correction of an 
undoubted and natural mistake justice was legally 
done. The recording of an erroneous verdict, award 
or judgment does not decessarily render all its errors 
incurable; and the separation of jurors, referees, or 
other judges does not necessarily disable them to undo 
the injustice of sueh a mistake as the jury fell into in 
this case. Dearborn v. Newhall. Opinion by Doe, 
C. J. 
[Decided July 31, 1885.] 

4 


NEBRASKA SUPREME COURT ABSTRACT. 

PARTNERSHIP—REAL ESTATE—TITLE IN ONE PART- 
NER—INSOLVENCY—APPLICATION OF ASSETS—PROP- 
ERTY ATTACHED—ASSIGNEE MAY SET ASIDE SALE.—It 
is well settled that property purchased with partner- 
shipfundsinures to the benefit of the partnership. 
Catron v. Shepherd, 8 Neb. 308; Bowen v. Billings, 13 
id. 439, And even if the title be taken in the name of 
one member of the firm, the property is that of the 
partnership. Id. And wherethe firm is insolvent the 
partnership property is primarily liable for partuer- 
ship debts. Bowen v. Billings, 13 Neb. 439; Roop v. 
Herron, 15 id. 73. This is the general rule, and where 
a firm is insolvent its property is a trust fund for the 
benefit of its creditors. Murray v. Murray, 5 Johns. 
Ch. 60; West v. Skip, 1 Ves. Sr. 239; Ex parte Ruffin, 6 
Ves. Jr. 119; Campbell v. Mullett, 2 Swanst. 551; 
Young v. Frier, 9 N. J. Eq. 465; Robbins v. Cooper, 6 
Johns. Ch. 186; Ex parte Crowder, 2 Vern. 706; Ex 
parte Cook, 2 P. Wms. 500; Pars. Partn. 348, 349, and 
notes. The property in question therefore, if the alle- 
gations of the petition are true, belonged to the firm, 





and should be applied in favor of the creditors of the 
partnership, and the attempt to apply it to creditors 
of one of the members of the firm is entirely unautho- 
rized, and the sale should be set aside. In England 
the courts seem to hold that primarily such assign- 
ments do not create a trust, nor clothe the creditors 
with the character cestui que trustent,but merely make 
the assignee an agent of the debtor, to dispose of 
and apply the property under the debtor’s direction. 
Garrard v. Lauderdale, 3 Sim. 1; Walwyn v. Coutts, 
id. 14; Acton v. Woodgate, 2 Myl. & K. 492; Brooksv. 
Marbury, 11 Wheat. 78. In this country however it 
is generally held that a voluntary assignment for the 
benefit of creditors, if valid, is not a mere agency of 
the debtor, but creates trust relations, and the credit- 
ors are the beneficiaries. Moses v. Murgatroyd, 1 
Johns. Ch. 119, 129; Shepherd v. McEvers, 4 id. 136; 
Nicoll v. Mumford, id. 523; Ward v. Lewis, 4 Pick. 
518; New England Bank v. Lewis, 8 id. 113, 118; Pin- 
gree v. Comstock, 18 id. 46; Read v. Robinson, 6 Watts 
& 8. 329; England v. Reynolds, 38 Ala. 370; Pearson 
v. Rockhill), 4 B. Mon. 296. The assignee therefore can 
maintain an action to protect the trust estate. Opin- 
ion by Maxwell, J. 

(Decided Nov. 25, 1885.] 


Ee 


LETTER FROM VON HOLTZENDORFF TO 
DAVID DUDLEY FIELD ON THE 
CIVIL CODE. 

My DEAR Str: Complying with your desire, I have 
devoted a good deal of my holiday hours to a consci- 
entious examination of the Civil Code of New York. 
I know my judgment will weigh very little in the eyes 
of your countrymen. I must deny myself any compe- 
tency in matters of American practical jurisprudence. 
My opposition to that Code would have as little value 
as my recommendation of its provisions. For this ob- 
vious reason I must refrain from passing any judg- 
ment on its substantive parts. If Iam allowed to en- 
joy a very small degree of authority in questions of 
legislation, that authority can refer only to the for- 
mal requirements of a good codification. 

Having been consulted by several European govern- 
ments to give my opinion on the formal side of their 
legislative work, and having devoted much study to 
comparative jurisprudence, I may be spared perhaps 
the reproach of immodesty if I venture to express 
frankly my opinion also with regard to the general 
character of the New York Code. Although deficient 
in the exact knowledge of all the details of your civil 
practice, I may be suffered to claim seme confi- 
dence on account of impartiality with regard to the 
controversial matter of mere technicalities. 

Before all, two things must be constantly kept in 
view with reference to any work of codification. First, 
that codifying civil law is the most difficult task that 
possibly could be laid before the Legislature of any 
people advanced in their general civilization. It is a 
problem that under all circumstances will require a 
previous understanding of the impossibility to satisfy 
the personal desire of every individual lawyer. Sec- 
ond, that the merits of any particular codification are 
to be judged mainly from the application given to 
certain general principles acknowledged by science as 
well as by practical jurisprudence. We must con- 
sider that there is no codification whatever that would 
not be open to professional objection in reference to 
its details. Comparing therefore your Code with the 
most prominent works of European civil legislation, I 
feel no hesitation in saying that it may safely pass 
through the ordeal of the most severe criticism. It is 
the most complete Code I know of, in so far as it con- 
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tains matter elsewhere left to the incoherent and dis- 


puted activity of statutory or merely occasional legis- 
lation. It embodies under the head of unity many 
provisions which other legislators have suffered to 
form a matter of fragmentary and experimental inter- 
vention. The arrangement and division of all its pro- 
visions are drawn up with arare degree of skill, an- 
swering at the same time the requirements of practi- 
cal jurisprudence and the doctrinal principles of your 
common law. It avoids the failures attendant on pro- 
fessional predilection for the definition of abstract 
rules. Nor does it enter into the recesses of remote 
details impossible to be clearly foreseen. I think 
it contains neither too much nor less than it ought to 
do. I firmly believe that it constitues one of the best 
specimens of civil legislation obtainable in the present 
age of judicial knowledge, affording, as it does, a fair 
prospect of securing that degree of certainty in the ap- 
plication of law which appears to be the main desire 
of the public at large. 
Believe me, my dear sir, 
Very faithfully yours, 
F. von HOLTZENDORFF, 
Municu, Sept. 5, 1885. 


——___>—___—_—_ 


NEW YORK CITY BAR ASSOCIATION V. THE 
CODE. 
‘THE committee of the association of the bar of the 
city of New York, appointed to oppose the Civil 
Code, desires to call your attention to the necessity of 
immediate, energetic action on the part of all lawyers 
opposed tothat measure. It is understood that a 
strong effort will be made early in the session of the 
Legislature to pass the bill, with little or no opportun- 
ity for discussion. Many of our friends in the Legis- 
lature, by whose assistance the bill was defeated in 
former years, will not be in Albany this winter, while 
a number of determined advocates of the measure 
have been re-elected. Your committee fears that it 
will be unable to defeat the bill by the measures here- 
tofore employed, and the assistance of every lawyer 
who appreciates the enormity of the threatened evil is 
required. The delegation from this city has been, 
with few exceptions, always in favor of the Code. The 
lawyers in other cities of the State by their influence 
changed the votes of many of their representatives 
last winter. It is believed that the seven hundred 
members of this association, if they would exert their 
influence, could induce at least some of our represen- 
tatives to oppose this measure. You are therefore re- 
quested to communicate with the representative from 
your district in the Senate or Assembly, or with any 
members of the Legislature with whom you may be 
personally acquainted, and to urge upon them the ne- 
cessity of rejecting the proposed bill, or at all events, 
of affording ample opportunity for discussion. Your 
committee will this year need the help of all members 
of the association. 
J. BLEECKER MILLER, THEO. W. DwienrT, 
Secretary, Chairman. 
55 Liberty street, Room No. 2. 


——_ > —_—_—_ 


NOTES. 

And now Justice Davis is setting up fora wit. At 
the Marine Society supper he craftily knocked the bills 
off the ice-cream birds, and then asked Algernon 8. 
Sullivan why they could never be lawyers? Of course 
Mr. Sullivan knew which side his bread was buttered 





on too well to guess it, and the judge triumphantly re- 
plied, ‘‘Because they have no bills to present.” 
**Sensation and vociferous laughter,’ says the 7Z7rt- 
bune. Thisis a jest which we always admired, but 
the manner of lugging in the ‘‘ chestnut’ reminds us 
of aman who had but one story, and that was about 
agun. It he couldn’t let it off in any other way, he 
would stamp on the floor, and start, and say: “Ha! 
what’s that? sounds iike a gun. Speaking of guns,” 
etc. 


The Central Law Journal says of the 50th American 
Reports: ‘‘ The syllabus of each case is confined to the 
distinct point decided; the notes appended to cases 
here and there by the editor are in point, that is, they 
relate to the matter in judgment in the particular 
case, and do not undertake to furnish a short treatise 
onsome of the general titles of the law. In other 
words, Mr. Browne is a discriminating editor, who 
understands the just limits of annotation, and does 
not run it into the ground. Moreover, his annota- 
tions possess this peculiar value, that they always call 
attention to the latest decisions upon the particular 
subject. This result can only be achieved by one who 
knows what the latest decisions are; and Mr. Browne, 
by reason of being the editor of this series, and also 
one of the best conducted legal periodicals in the 
country, is necessarily well informed as to the current 
decisions of the American and English courts.”’ 


Our esteemed contemporary, the ALBANY LAW 
JOURNAL, has this to say concerning themselves and 
ourselves: “Our friends of the Central Law Jowr- 
nal have been asking the opinions of their pa- 
trons as to the proper mode of conducting their ex- 
cellent journal. As might be expected, opinions differ. 
One however does not seem complimentary. It 
calls the Journal a ‘dear old thing.’ Now it is not 
dear, and not so very old — not so old as ourselves, for 
instance.’’ Weare not going to have you put on airs 
over us in this way any longer, Brother Browne. We 
know that the rumor has long been current that you 
and Dud. Field went to school together; that you 
were “pardners;”’ that you “spit on a chip” and 
**touched leather,” and entered into a perpetual treaty 
of alliance, offensive and defensive, with each other, 
which you have kept ever since. But your handsome 
portrait, published the other day in the Albany Eve- 
ning Journal, proves that this story is utteriy ground- 
less. It gives the story of your antiquity away, so to 
speak, and proves that the hilarity which finds veut in 
the columns of the ALBANY is not forced or affected, 
butis the genuine bubbling effervescence of youth. 
You may be old enough to put on airs over the kids 
of the Columbia Jurist, but not over us.—Central Law 
Journal. 

——_____—— 


NEW YORK STATE BAR ASSOCIATION. 


. 


No. 79 Cuaret Street, Arpany, N. Y., 


December 17, 1835. 
To the Executive Committee : 

GENTLEMEN — The next annual meeting of this com- 
mittee will be held at my office, at 7.50 Pp. M., January 
18, 1886. <A full attendance is requested. 

Respectfully yours, 
CHARLES J. BUCHANAN, 
Secretary. 

Phe Annual Meeting of the State Bar Association 
will be held at the Common Council Chamber in the 
City Hallin Albany, on Tuesday, January 19, 1886, 
at 11 o’clock A. M, 
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The Albany Law Journal. 


ALBANY, JANUARY 23, 1886. 











CURRENT TOPICS. 


\ E have read with great interest a long report 

in the Zribune of a sermon by the Rev. Dr. 
Vincent, of New York, on the observance of Sunday. 
As Dr. Vincent some years ago published a volume 
on ‘‘ Amusements,” recommending harmless recrea- 
tion to christians, we were sure that we should find 
his views on the present topic sensible and moderate. 
We find nothing to dissent from in his general views. 
In regard to the opening of museums and libraries 
on Sunday however he says: This is ‘‘only an 
entering wedge. * * * The concession cannot be 
confined to the museum. It is a concession which 
logically involves every entertainment which does 
not trench upon decency. The workingman makes 
a perfectly fair and legitimate point, when he says 
‘On what principle do you open to me the pictures 
and antiques of the museum for which I care nothing, 
and close against me the stage and the concert which 
Ilike? If it is right to give me coins, statues and 
mummies on Sunday, why is it not right to give me 
music and plays and dances ?’? But suppose all this 
is conceded. Supposing we grant that the actor 
and the singer, the waiter and the usher, the vio- 
linist and the trumpeter, are all to be kept at work 
on Sunday to minister to the rest of the multitude. 
Do you not see that our great fundamental principle 
is practically abandoned ? We can no longer urge 
the universal right to a seventh day of rest. The 
right, by our own concession, is no longer universal. 
It is a right for all except musicians and actors and 
waiters and others whose business it is to furnish 
entertainment. In short, for the principle of the 
universal, God-given right to Sabbath respite from 
toil, you substitute the privilege of a class right. 
The right belongs to the class who are to be enter- 
tained ; it does not belong to the class who enter- 
tain.” This is very ingenious and cogent reasoning: 
But while we are ‘‘ open to conviction,” our present 
impression is pretty strong that it would be a politic 
measure to open the public libraries and museums 
on Sunday. Are they not as much a necessity in 
modern times as Sunday newspapers ?— and we 
hardly think that the community is ready to give 
up those, in spite of the recent powerful sermon of 
the Rev. Dr. Ecob of this city against them. (After 
all, it is the Monday, and not the Sunday news- 
papers that most infringe on Sunday. But as we 
have often said, the nuisance of noisy vending of 
newspapers on Sunday should be suppressed.) After 
all is said, itis a very serious problem what to do 
for the recreation and rest, physical and mental, 
of the vast population which cannot find it except 
on Sunday. As for the “ entering wedge,” it seems 
tous that there is no necessity to concede theatrical 
amusements because we have conceded museums 
and libraries, The concession of what is right and 
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reasonable should not be withheld simply because 
we may be weak enough to concede also what is 
foolish and unnecessary. 


In the fifth annual report of the special committee 
of the New York City Bar Association to urge the 
rejection of the proposed Civil Code, we find the 
following significant paragraph. ‘‘In a low mer- 
cenary sense the legal profession might be benefited 
at first by the adoption of such a Code. In no 
other way could their business and their emolu- 
ments be more multiplied. But it is not to be sup- 
posed that any permanent advantage could be 
reaped by them from a public calamity. The neces- 
sary tendency would be toward a needless multiplication 
of their numbers, and that sort of moral degeneracy 
which is always promoted by strife over form 
instead of over substance.” This was one argument 
against the adoption of the original Code of Pro- 
cedure — it would make law too easy and cheap, 
and multiply the number of lawyers. But the 
proper way to prevent the undue multiplication of 
lawyers is to elevate the standard of education and 
admission, and not to keep the laws obscure, con- 
fused, contradictory and diffuse. The committee 
seem to have sensitivenesss about the ‘‘ strife over 
form instead of over substance.” It was to avoid 
such a strife that the Code of Procedure was devised 
and enacted, and yet the opposition to it was even 
more virulent if not so well organized as the present 
opposition. The legal world has moved since Mr. 
Evarts stigmatized the Code of Procedure as ‘‘ Jack 
Code.” 


The Ohio Bar Association, at its meeting held on 
Dec. 29th and 30th, pronounced in favor of a cod- 
ification of the common law, by adopting in sub- 
stance the resolution which the American Bar As- 
sociation at its last meeting laid over for discus- 
sion at this year’s meeting: ‘‘That the law, as 
far as practicable, should be reduced to the form of 
a statute.” The Weekly Law Bulletin says: ‘‘ This 
subject was sprung on the association at the last 
year’s meeting by Judge Green, of Akron, and was 
at that time, after a brief discussion, referred to 
the committee on judicial administration and legal 
reform for report at this meeting, * * * The 
discussion had at Saratoga, which is published, and 
was in the hands of the members of our association, 
of course aided much in the discussion at Dayton. 
The subject occupied the time of the association 
Tuesday afternoon and most of Wednesday forenoon, 
when a vote was reached, and the resolution adopted 
under great applause. It of course only expresses a 
sentiment, and it is left to future meetings of the 
association to discuss the subject further as to de- 
tails.” The vote, we are informed, was about two 
to one. 


On the other hand, the Chicago Bar Association 
have pronounced against codification, as we learn 
from the Chicago Legal News. <A resolution to ap- 
point a committee to prepare a plan of general cox|- 
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ification was tabled ‘‘by a large majority.” The 
meeting was probably influenced by the views of 
Mr. Frank Jones, of Springfield, who “moved to 
table the resolution, stating that as he was young in 
the practice, and wanted to remain in it, he pre- 
ferred to spend his time looking up obscure law 
points from the authorities to having the matter 
simplified.” That young gentleman has the courage 
of his convictions, at all events, and his possible 
clients will probably have the courage of theirs. He 
has well voiced the real spirit of the opposition. 


The New York State Bar Association met in this 
city on Tuesday last. At no time were there more 
than two dozen members present. The president, 
Governor Hill, made an excellent address, from 
which we shall give some extracts next week. He 
recommended taking the opinion of the association 
on the proposed code; taking some action toward 
the relief of the Court of Appeals; that both politi- 
cal parties should unite in naming a candidate for 
the coming vacancy in the Court of Appeals next 
fall; that stringent measures should be adopted in 
dealing with shysters who defend prisoners, and 
cheat them out of their money, and give away their 
rights; and he animadverted very strongly against 
the excessive charges of lawyers. The committee 
on the uncertainty and delay in judicial adminis- 
tration made a report, which we shall publish next 
week, A committee appointed to consider Governor 
Hill’s suggestions recommended the sending of this 
report, with the Saratoga report of last summer 
on the same subject, and a copy of the proposed 
civil code to every member, with the following 
questions to be answered: 1. Are you in favor of 
codification of the law as contemplated by the Con- 
stitution? 2. Have you read and examined the 
whole of the proposed civil code? 3. If yea to both 
questions, are you in favor of itsenactment? This 
was adopted unanimously. The committee also 
recommended the appointment of a commission by 
the governor to propose constitutional amendments. 
On ex-Judge Arnoux’s motion the Legislature were 
requested substantially to increase the salaries of the 
judges of the Court of Appeals. The governor was 
re-elected president, and Mr. Aaron Vanderpool, of 
New York, was elected vice-president. The only 
symptom of health in the association is in its 
finances; it has a fund of above $5,400, but only 
289 members. A receiver is the next thing in proper 
order. Or let the association disband, and devote 
the money to a statue of Kent for the new capitol. 


In the United States Senate a bill has been in- 
troduced to prevent the judges from appointing to 
office any of their relatives within the degree of 


first cousin. This passed, with an amendment by 
Mr. Edmunds that it should not be retroactive. 
This is well enough. Now let these scrupulous Sena- 
tors give those judges of the circuits and districts 
enough to live on decently. They now get $4,000, 
we believe. There probably is not one of them who 





could not earn much more at the bar. At all events, 
the United States do not want any lawyer for judge 
who cannot earn more than $4,000 year. Four ofthe 
ablest have resigned on account of the smallness of 
the salary — Dillon, Choate, Shipman and McCrary. 
Mr. Morgan said they did not resign until the bench 
had given them eminence. That may be, although 
in the case of one or two we doubt it; but as the 
Tribune well says, “it is not a dignified thing for 
the United States to take advantage of a man’s 
ambition to get their work done cheaply in that 
way. Moreover it would be an advantage in the 
administration of justice to have Federal judges 
stay upon the bench as long as possible.” The 
bench ought not to be made a training school for 
the bar, but men of eminence and ability ought to 
be selected and paid a fair salary. And yet some 
of the Senate hesitate about raising the salary to 
$5,000, unmindful of the increased expense of living 
and the intrinsic worth of the service. It is absurd 
for Mr. Morgan, who receives the salary of a United 
States senator, and whose services are no more im- 
portant or difficult than those of a judge, to express 
“his regret at the disposition of judges to leave so 
honored a calling merely to make money.”’ Honor 
is very well in its way, but it cannot buy bread and 
butter. Falstaff had some very sound ideas about 
the value of honor: ‘ What is honor? A word. 
What is that word, honor? Air. A trim reckoning. 
Who hath it? He that died o’ Wednesday. Doth 
he feel it? No. Doth he hear it? No.  Isit 
insensible then ? Yea, to the dead. But will it not 
live with the living ? No. Why? Detraction will 
not suffer it: therefore I’ll none of it: honor is a 
mere scutcheon, and so ends my catechism.” The 
idea of “ regretting ” that such men as Dillon and 
Choate should not prefer honor and starvation on 
the bench to honor and affluence at the bar, is 
enough to make a man laugh — or swear — accord- 
ing to his temperament and principles. It makes 
us laugh. But it isa ‘good enough Morgan” for 
well-paid demagogues. 
EO —— 


NOTES OF CASES. 


N Kinney v. City of Troy, 38 Hun, 285, it was 
held that in an action of damages for injuries 
sustained by falling on an icy sidewalk, it is no de- 
fense that the ice was smooth and level. Learned 
P. J., said: In examining the Massachusetts case in 
Stanton v. Springfield, 12 Allen, 566, and Luther v. 
Worcester, 97 Mass. 268, and the like, which are 
strongly urged on us by the defendant, we must 
notice that the liability there sued upon is statutory. 
In the latter case, at page 271, it issaid: ‘It cannot 
be supposed that the Legislature in making towns 
liable for damages caused by defects in highways 
intended,’ etc. And it will be seen by reference to 
the former case that the statute is one which applies 
to towns and cities, requiring them to keep roads 
‘safe and convenient,’ and the argument of the 
court is that towns could not be required to keep 
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roads free from ice. But the only liability under 
which our cities are is one which arises from 
the common-law principle of liability for neg- 
ligence. There is not an absolute duty to keep 
roads and streets safe and convenient. But there is 
a duty not to be negligent. And the question of 
negligence is one for the jury, as has often been 
said. Iam aware of the danger that juries may 
sympathize with the injured plaintiff, and may be 
unjust to the corporation. But that is one of the im- 
perfections of the tribunal, which the people have 
established. It is noless the lawfultribunal. Now 
I cannot see that a smooth surface of icy sidewalk 
may not be just as dangerous as aridgy surface. 
And if the city is liable when it knowingly permits 
a ridge of ice to continue on a sidewalk, on whicha 
persons falls, it must be liable when it knowingly 
permits a smooth piece of ice to continue, and a 
similar accident happens. The doctrine of Todd v. 
City of Troy, 61 N. Y. 506, does not rest upon the 
particular shape in which the ice existed. It rests 
on the duty to exercise an active vigilance to keep 
the streets in a reasonably safe condition. And such 
has been the doctrine of the numerous cases which 
have followed that. In Muller v. Newburgh, 32 Hun. 
24, a majority of the court held that when ice 
formed on Thursday, and the plaintiff fell and was 
injured on Sunday, there was not evidence for the 
jury on the question of presumptive notice to the 
defendant. I think great difficulty will be found 
if the courts attempt to declare, as law, what time 
the obstruction must have existed in order to permit 
the question of notice to go to the jury. The court 
in the present case carefully charged the jury that 
the mere fact that there was an icy sidewalk was 
not sufficient; that the question was whether the 
city had exercised that vigilance which should be 
exercised under the circumstances, I cannot see that 
such vigilance should be directed only to uneven, 
and never to smooth ice.” Bockes, J., said: ‘‘ The 
defendant was bound to keep and maintain its streets 
in a reasonably safe condition for public travel, and 
this as regards impediments to safe travel, whether 
because of actual obstructions, asin the case of 
hommocks and dangerous obstructions of every 
kind of a material character, as also because of holes 
and slippery surfaces. The particular form of the 
obstruction which may be claimed to be dangerous 
or otherwise cannot be declared as matter of law, 
that must depend entirely upon the proof as to what 
caused the injury. A smooth slippery surface may 
be dangerous to the traveller, and such condition of 
danger should be remedied in a case like the 
present, or liability for injuries to him because of it 
would follow, so be it that the city had notice 
actual or constructive, and in due time after notice 
omitted to remedy it or to give needful warning of 
the danger, the injured traveller himself being free 
from fault. Iam clearly of the opinion that this 
case was for the jury on the proof.” Landon, J., 
dissented. Among the most recent cases on this 
subject, Cloughessy v. City of Waterbury, 51 Conn. 





405; 8. C.,50 Am. Rep. 38, agrees with this, and 
Broburg v. City of Des Moines, 63 Iowa, 523; 8. C., 
50 Am. Rep. 756; Borough of Mauch Chunk v. Kline 
100 Penn. St. 119; 8. C., 45 Am. Rep. 364; and 
Smyth v. Bangor, 72 Me. 249, are to the contrary, 
see note, 47 Am. Rep. 744; also 27 Alb. Law 
Jour. 227. 
b] 


In Blackburn v. Reilly, 47 N. J. L. 290, Court of 
Errors and Appeals, it was held that on a contract 
for successive deliveries of goods, the default of 
either party, with reference to one or more of the 
stipulated acts, will not ordinarily discharge the 
others, unless the default shows an intent to aban- 
don the contract or not to be bound by its terms. 
The court said: “The rule to be applied in deter- 
mining whether the express obligations of such con- 
tracts remain, after one or more breaches by either 
party, has been the subject of much discussion of 
late years, and has given rise to some contrariety of 
judicial opinion. We do not feel constrained by the 
phases of the present case to enter at any length upon 
the details of this discussion. In our opinion, the 
rule established in England by the judgment of the 
House of Lords in Mersey Steel and Iron Company v. 
Naylor, 9 App. Cas. 434, affirming the judgment of 
the Court of Appeals in 8. C., 9Q. B. D. 684, is one 
which in ordinary contracts of this nature will work 
out results most conformable to reason and justice. 
The rule is, that defaults by one party in making 
particular payments or deliveries will not release 
the other party from his duty to make the other de- 
liveries or payments stipulated in the contract, un- 
less the conduct of the party in default be such as 
to evince an intention to abandon the contract or a 
design no longer to be bound by its terms. This 
rule leaves the party complaining of a breach to re- 
cover damages for his injury on the normal principle 
of compensation, without allowing him the abnor- 
mal advantage that might inure to him from an 
option to rescind the bargain. It also accords with 
the ancient doctrine laid down by Serjeant Wil- 
liams in his notes to Pordage v. Cole, 1 Saund. 320b, 
that where a covenant (of the plaintiff) goes only to 
part of the consideration on both sides, and a breach 
of such covenant may be paid for in damages, it is 
an independent covenant, and an action may be 
maintained for a breach of the contract on the part 
of the defendant without averring performance in 
the declaration. It of course is inapplicable where 
the parties have expressed their intention to make 
performance of a stipulation touching a part of the 
bargain a condition precedent to the continuing 
obligation of the contract ; and peculiar cases might 
arise where the courts would infer such an intention 
from the nature and circumstances of the bargain 
itself, cases in which the courts would see that the 
partial stipulation was so important, so went to the 
root of the matter (to use a phrase of Blackburn, J., 
in Poussard v. Spiers, 1 Q. B. D. 410), as to make 
its performance a condition of the obligation to 
proceed in the contract. * * * Cahenv, Platt, 





64 


THE ALBANY LAW JOURNAL. 














69 N. Y. 348; 8. C., 25 Am. Rep. 203, was precisely 
like the case before us. The plaintiff had agreed 
to sell the defendant glass to be delivered in in- 
stallments. He had made several deliveries which 
had been accepted and paid for by the defendant. 
Subsequently, the defendant complained of the 
quality and refused to receive any more. The suit 
was for damages resulting from the refusal, and the 
plaintiff recovered. Scott v. Kittanning Coal Co., 
89 Penn. St. 231; 8. C., 33 Am. Rep. 753, was also 
similar, but there the defendant contended that the 
conduct of the plaintiffin the delivery of the de- 
fective coal was fraudulent. Yet the court held 
the defendant would not be thereby discharged.” 
Unanimous Affirmance. Compare King Philip Mills 
v. Slater, 12 R. I. 82; 8. C., 34 Am. Rep. 603; Rugg 
v. Moore, Penn. Sup. Ct., infra. 

We are glad to see an apparent tendency to dis- 
agree with the modern doctrine that it is not con- 
tributory negligence for a servant to continue to 
use a machine which he has complained of to the 
master as dangerous and which the master has 
promised to repair. In Webber v. Piper, 38 Hun, 
853; the plaintiff was at work at a circular saw, 
which was out of set. He had complained of it to 
his master’s foreman, who told him he could not 
then attend to it, but would do so at noon, and 
instructed him to go on and use it. He did so, and 
was injured by reason of that defect. Held, that a 
nonsuit was proper. Barnard, P. J., and Pratt, J., 
concurred; Dykman, J. dissented. Nobody can 
ever make us believe that such a plaintiff is not 
negligent. The danger is the same, and he knows 
it, and he runs his risk of not being hurt before 
the defect is repaired. The doctrine of the courts is 
part of the excessive tenderness toward servants. 


THE RELATIONS OF THE NEW YORK CITY 
BAR ASSOCIATION, AS A LAW COR- 
PORATION, TO THE PUBLIC. 


W E have before this had occasion to comment on 

the action of this corporation and its past 
relations to law reform. 
duct it may be useful to offer some general reflec- 
tions, we confess of a tentative character, on the 
attitude which this corporation is assuming to bear 


In view of its recent con- 


toward public affairs. 
and its purposes. 

In the year 1869 sixteen of the leading lawyers 
of the city of New York, dissatisfied with the ex- 
isting order of legal administration, circulated 
a paper amongst their fellows, with a view to or- 
ganize an association of lawyers only. This paper, 
formulated with considerable ingenuity, some apol- 
ogy, and not a little deprecation, was intended to 
placate rather than to excite the hostility of the 
moment. It is generally understood to have been 
the work of the late Mr. Henry Nicoll. The object 
proclaimed by the circular was simply ‘‘ organiza- 
tion.” 


And first as to its history 








Passing briefly over the subsequent history of the 
organization, written and unwritten, it will suffice 
to say that the society became incorporated by 
chapter 819 of the laws of New York, enacted in 
the year 1871. The charter accepted was, by a 
wise provision, conditional and subject to repeal 
at the will of the Legislature. The express powers 
conferred on the corporation were of a limited 
character, and confined to the acquisition and 
maintenance of a library, and the cultivation of 
social relations among members. The general cor- 
porate purpose was “ to maintain the honor and dignity 
of the profession of the law.” This last vague and 
flexible purpose was subject to no visitorial power 
of the regents of the university, and to no inspection 
on the part of the State. It is therefor necessarily 
relegated to public opinion, and ultimately to the 
action of the Legislature. 

In so far as the management of their library is 
concerned, or the innocuous modes which they 
adopt to cultivate their social relations, it is not 
purposed to speak, for these things have at present 
little public significance. It is otherwise with the 
attitude this corporation has assumed toward our 
political society, for at the instance of some of the 
more active spirits this corporation now undertakes 
to guide public opinion, and to approach the de- 
partments of government by its ambassadors and 
committees acting for and in the name of the cor- 
poration. It is only in respect of its assumed 
powers and manifestations, and in regard to the 
propaganda of this unique law corporation, that we 
purpose to offer any reflections at this time. It is 
our apology for these that in a free country all vol- 
untary obligations of trust invite public consid- 
eration. 

We have stated that this society was unique, by 
which we mean, unique in its outward mani- 
festations and in its exemption from all expressed 
obligations to the public in return for its chartered 
privileges. It will be seen on an examination of 
the subject, that this bar corporation in its scope, 
purposes and origin is quite unlike the historic 
inns of court, which are the “ universities ” of the 
common law, performing a generous public duty, 
and not a selfish class-purpose. Again, the inns of 
court are not corporations, while the City Bar As- 
sociation is, and a corporation modeled on a type 
of obnoxious corporations doomed to ultimate de- 
struction because they contribute nothing to that 
public which has created them ostensibly for the 
public good. As a corporation its social feature 
allies the Bar Association to a mere club, possessing 
a club-library, but in its assumed public manifesta- 
tions, the only social clubs it at all resembles in his- 
tory are the famous Jacobin clubs of the French 
revolution, and it may be well for the student of 
institutions to make a very close comparison be- 
tween the inner actions of these several institutions 
and their ultimate complications. The past always 
furnishes the data for the horoscope of the political- 
minded. 

Let us emphasize the fact that the New York 
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City Bar Association is a corporation aggregate, 
owning land and a corporate building on a public 
street in the commercial metropolis of the United 
States. These are apparently singular copulas of dis- 
jointed and harmless circumstances, But give pause 
and consider what a potent thing is legalized collec- 
tive ownership at this day, in the midst of one of the 
greatest cities of the greatest country of history. 
The very corporate existence tolerates the right, 
in the members, to act together for corporate pur- 
poses, and we have seen assumes the right to ag- 
itate together on questions beyond the charter, 
which go to tlre root of the family, the church and 
the State. These functions, if legal, are very dif- 
ferent from those which appertain to a social club. 
The private responsibilities of the members of this 
corporation are permitted to be cloaked by the cor- 
porate mask; yet this corporation is alone respon- 
sible, as owner, for a breach of the public peace 
on its premises and the entire remedial machinery 
against it is more complex than that in the instance 
of a private owner. And with all these advantages 
this particular corporation is exempt from every 
duty ordinarily exacted in some form from corpora- 
tions which are not mere lounging places for the 


idle and the elegant. But in some way its corpor- 


ate purposes have been assumed to be quite differ- 
ent from those of the mere social club, so different 
that were the assumed powers real, it is easy to 
perceive that under certain circumstances they 
might demand attention and regulation on the part 


of the State. 

In the next place, consider that this is a corporation 
of lawyers, a specially privileged class, embracing 
at present most of the advocates in the various tri- 
bunals of the locality, anda host of those who are 
known to social science, as the agents of the prop- 
erty class, Has this no real meaning? Tous it has a 
deep meaning, for this consideration is coupled 
with the fact that at no other epoch in history have 
the functions of the lawyer-class of a particular 
country been so exalted, or their ministrations 
relatively so important to the good of the whole 
community. This importance and pre-eminence is 
mainly due to the singular development of new-world 
federalism, the preservation of which necessitated 
the subordination of the legislature to the judica- 
ture branch of government. This subjection was 
inchoate, in lawyer’s speech, in the common law 
where it ultimately miscarried in the throes of 
birth, and it was reserved to the newer development 
of the common law of the English-speaking races, 
to work it out in detail and perfection. Neverthe- 
less, like most of our institutions, the genesis and 
the nascent history of this pre-eminence of the 
courts is interwoven with the law of our colonial 
epoch. (Bracton L. 4, fol. 222; Dr. Bonham’s case, 
8 Co. 234; 8 Mod. 687, 688; Hob. Rep. 87. Martin 
421; 1 Virginia Cas. 198.) 

The result of the subjection of the legislature to 
the judicature in America has been to invest the 
courts with a power and dignity unparalleled in his- 





tory, and the lawyer-class of America, as De Tocque- 
ville first pointed out are, as the ministers of these 
courts, an abnormally important element of our 
political society. Indeed they are so important 
that the public, habituated to results while ignor- 
ing the steps of the process, have come to regard 
the collective opinion of American lawyers as 
something almost final. It is in this view of the 
situation that the corporate utterances and action 
of the City Bar Association have any particular sig- 
nificance. It is in this view, also, that the action 
of the Bar Association, on proposed legislation, 
most resembles the Jacobin Club of the first French 
Revolution. It will be remembered that the pro- 
posed measures of government were all debated and 
canvassed in the old Jacobin Club in the Rue St. 
Honoré, before they were acted on in the National 
Assembly. 

But the question for our consideration is not one 
based on slender analogies, but how far the City Bar 
Association has justified the high responsibilities 
devolving on it by law, or its assumptions swo motu? 
In this connection we recognize the fact that in 
this country, where liberty is postulated, it is 
apt to degenerate into an unthinking phrase, and 
that analyses of political tendencies are said to be 
not usually profound. Every one or nearly every 
one, secure of his freedom, goes on mindful of his 
present necessities, and oblivious of the future 
freedom in which he has but a remote concern. 
For instance, we have never seen an allusion to the 
right or expediency of a certain New York club of 
soldiery to arrogate a private ownership over a 
virtual fort, armed and equipped with the munitions 
of war, yet it is not difficult to detect in this grotes- 
que property a certain element of danger. Just so 
with the Bar Corporation in question, its advent> 
heralded a new order of things, and its power for 
good or evil was acurious problem to the thoughtful. 
It might grow into a thing of singular political im- 
portance, and elevate the entire professional stand- 
ard, or it might become a minatory institution, and 
subversive of all conceptions of justice. It is per- 
haps too soon to decide in which direction it is yet 
tending, but let us see. 

We have alluded to the reason why the collective 
opinion of American lawyers is phenomenally inter- 
esting —a fact more important if contrasted with 
the other fact that in older countries the opinion of 
the lawyer-class is viewed with suspicion and in- 
difference, so much so that the worst argument 
there in favor of a measure would be that it was 
supported by the lawyer-class collectively (Gibson’s 
Law Notes, October, 1885; 19 Am. Law. Rev. 920; 
Spencer’s Sociology 241) and although we naturally 
incline from this view to the view that is opposed, 
yet as we go we cannot help asking whether 
the public are quite justified in attaching importance 
to the recent corporate opinions of the City Bar As- 
sociation on public questions? 

What is the City Bar Association considered as a 
corporation? It is certainly an aggregation of law- 
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yers, following widely different paths of a technical 


calling. Some few no doubt are very able, deeply 
trained in all that relates to their philosophy, and as 
just as they are wise, pursuing their high profession 
without hate or craft, and without regard to its 
mere emolument —or as Tacitus says: ‘‘ Sine gra- 
tia aut ambitione bonae tantum conscientiae pretio °— 
mere priests in the temple of justice. 

But others of this corporation, and it is to these 
others we refer, are less able and less qualified in a 
graduated and descending scale. No doubt, if we 
have regard to the fact that in all the learned pro- 
fessions relatively few excel, we may then safely 
affirm, that if the individual names of the Bar As- 


sociation were arranged in a column in the order of 
their intellectual merit, and a line then drawn 
transversely between the able and qualified and the 
less able and less qualified, the opinions of the 
vast majority below the line would not be entitled 
to special weight on any intricate public question. 
Each opinion would count as that of one citizen, 


and no more. The curious lack of independence 
and reactionary feeling among the younger men of 
the better class in democratic societies, would 
also have to be taken into account; so their 
desire to appear conservative, and their ex- 
aggerated deference to received prejudices, draw 
few recruits to any advanced economic or 
social reforms from the average type of com- 
mercial young lawyers, even though these very 
reforms are seriously contemplated by the most 
conservative men in christendom. Yet by reason 
of the fact that these heterogeneous minds act all to- 
gether as a corporation, their collective opinions are 
deemed by the public more potent than their indi- 
vidual opinions, and have come to be regarded by 
the uninitiated as a sort of modern Delphic oracle, 
sometimes embarrassing to the free action of the 
legislator, untrained in the law. 

That such an arrogation of superiority would ul- 
timately manifest ifself in the City Bar Association, 
was to some extent foreseen at its incorporation, 
and to some extent deprecated and provided against. 
If we examine the right of this corporate body to 
express a collective opinion at all on public ques- 
tions, so as to bind the minority, it will be found 
to be questionable under its charter. But this is 
not the point for us, but assuming it to be valid, 
how their assumption has been justified, is the more 
immediate question. In this consideration, several 
examples of corporate action most readily occur. 
From the vindicating of the public right to punish 
its corrupt judges, it proceeded to the influencing 
of the election of judges, and then, we think, to 
the holding of a corporate law-being in terrorem, 
over elected judges. These were each steps back- 
ward in the relations of a bar to a government. 

The abstract right of the members of any corpo- 
ration individually to recommend a public measure, 
or to advance the interests of one citizen over an- 
other nominee for public office, is one thing. But 
to promulgate, as a corporate act, a formal corporate 





judgment on a citizen’s technical and professional 
qualifications for office, is not equally defensible, 
especially when we consider that this judgment has 
been arrived atin secret caucus, and without evi- 
dence. If tested, this published judgment would 
possibly amount in some cases to a libel, and in all 
cases be good ground for the amotion of the cor- 
porate charter, or at least for its repeal. What may 
be called the chiaroscuro mode of blackening cer- 
tain candidates by failing to mention them at all, 
is perhaps equally indefensible as a corporate act, 
while as an individual act it is simply innuendo un- 
worthy of brave hearts and cultivated minds in any 
profession. These reflections perhaps serve to show 
the irresponsible way in which the pretensions of this 
corporation are being justified. 

There are other and more irremediable injuries 
connected with this corporate action on the judi- 
ciary. It opens a new field for the sycophant seek - 
ing office, and for his manipulation. Already thie 
endorsement of the corporation has degenerated into 
intrigue, and in alittle while it will perhaps descend 
tothe stage of bargaining. But above all, this par- 
ticular corporate action is utterly destructive of the 
usefulness of him who dons the ermine, against the 
indorsement and in spite of this corporation, for 
his usefulness is forever stained with that public 
distrust, which this corporation innuendo has 
aroused. We do not mean to intimate — far from 
it —that there are not serious abuses in the modes 
of recruiting the judicial station. But we do mean 
to say that the Bar Association are inadvertently 
making matters no better; nay, the whole history 
of this corporation shows that they have done much 
unfortunately to destroy public confidence in 
judicial integrity, and stopped there. Certainly 
they could have perpetrated no worse public 
mischief. In other governments, it is esteemed 
important that the Bar should not bea factor in 
the selection of judges, for if they are, it is thought 
to engender intimacies, and to be destructive to 
the independence of judges and counsel. It may 
be that this principle should hold good here. 

Consider further in connection with this, that our 
citizens accustomed to confuse the results of judicial 
action with the action itself, are apt to presuppose 
that the judgment of a lawyers’ corporation on judi- 
cial fitness must be the result of a trial on the merits. 
They do not comprehend that this result is really 
attained in secret conclave, for reasons not an- 
nounced, and on proofs never disclosed; or that by 
this monstrous perversion one citizen is condemned 
and another justified. We are bold to say that did 
citizens understand this, the love of fair play, dom- 
inant in the breasts of the majority of men, would 
pronounce it subversive of even fair political 
methods, and an indecent assumption of a power 
to doa corporate act which the law never contem- 
plated. 

If the excuse is, that the present mode of electing 
judges is unsafe and inexpedient, let this corpo- 
ration have the courage of their convictions and fight 
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the evil in an open, high-bred way, but let them not 
attempt to cure evil by evil innuendo or by the 
method of a secrete society, distinctly unworthy of 
that profession which is nothing if it is not wise, 
philosophic, and above all just to the humblest citi- 
zen of the land. 

In another respect the present City Bar Corpo- 
ration exhibits a thoughtless indifference to the 
proper adjustment of the several opposed depart- 
ments of our government. It has been announced, 
with its apparent approval, that this corporation 
prefers the laws made by the Courts of Appeals to 
laws made by the ‘‘Tim Campbells in the legisla- 
ture.” This flippant paradox shows a singular mis- 
conception of the judicial function, and if carried 
out, would end in debasing our judges below the 
‘‘Tim Campbells of the legislature.” It is not the 
function of judges'expressly to make laws but only 
to apply them and construe them, or as the French 
say so pointedly, “la science des magistrats est de 
mettre les principes de la loi en action, par une applica- 
tion sage et raisonée.” Are the restless spirits of the 
Bar Association endeavoring to drag our judiciary 
down to the low level of popular clamor? Sooner 
or later, as Professor Dicey has recently pointed out 
in his work on the English Constitution, our courts 
will be subjected to a strain inevitably incidental 
to our system. Woe betide them and lawyers, if 
the people of these United States shall have then 
become convinced of the truth of this mischievous 
heresy that judges make the laws. 


We have reserved the more important pretensions 
of this corporation; they relate to the corporate 
approach to legislators and its influence in legisla- 


tion. The right of citizens individually to petition 
governmental bodies was long ago vindicated, but 
the right of corporations to approach the legislators 
is not soclear. A corporation is the creature of the 
legislature and has no rights except those specifically 
guaranteed by its charter. It would no doubt be a 
safe rule that any corporate approach to the legis- 
lature should be by matter of public record, for cor- 
porate influence is most invidious and capable of 
greater concentration than private effort. But be 
this as it may, as a corporation, the Bar Association 
of New York has no justification for its corporate 
attempts to influence legislation. The rights of 
its members as individual citizens are, we concede, 
quite different. In this respect this corporation has 
mistaken its own functions quite as seriously as it 
has mistaken those of the judges. The whole duty 
of a Bar, as a bar, is to help administer existing laws 
faithfully and not to claim to be legislators par ex- 
eellence. Instead of observing this distinction, 
this particular bar corporation has assumed to ob- 
struct the organic law under which it exists. The 
Constitution of the State provides in plain terms for 
the codification of the whole body of the law, and 
makes it the duty of the legislature to give effect to 
this fundamental provision. The Constitution was 
duly considered and finally adopted, and it is bind- 
ing on all law-abiding citizens, or else there is no 





law so binding. The legislature did its duty in 
appointing qualified persons to execute the law, but 
this unique bar corporation has announced that the 
Constitution was a mistake, and its mandate inex- 
pedient and they have assumed to arraign them- 
selves against the very law which gave them the 
right to exist at all. Had this agitation taken the 
form of an endeavor to amend the Constitution, it 
might have been defensible, but instead, they have 
obstructed the execution of the law in modes which 
would have met with speedy rebuke at the hands 
of any other government that called itself sovereign. 
Such conduct is little less than revolutionary, it is 
certainly in the direction of anarchy and the pro- 
moter of confusion, and yet this corporation call 
themselves an association of lawyers, 7. e., men of 
the law, men who abide by the law. 

The methods by which this corporation has as- 
sumed to act in its manifestations and propaganda 
are also nct uninteresting. It establishes a press, 
which unlike that of a university, is open to no 
censorship, while the corporate opinion is attained 
by vote of those present at a deliberative meeting, 
the absent members — unlike shareholders — having 
no vote by proxy. The sense of all deliberative 
meetings is generally, by a curious coincidence, in the 
secretary’s hat, but we assume in this case, that the 
meetings of this corporation are an exception, 
spontaneous and fairly attained. This all being so, 
the question arises, have those present the power to 
bind those members not present in any corporate 
action looking toward public manifestation or prop- 
aganda—all these purposes being beyond the charter 

threnfeldt's Appeal, 101 Penn. St. 186.) The 
principle of action by majority is, it will be recalled, 
of very limited application, and by no means uni- 
versal. It can hardly be supposed that the more 
active spirits of this innocuous social and library 
corporation, can be permitted to take corporate 
action ad libitum upon questions which have no 
connection with the charter; otherwise they might 
aid a rebellion, subscribe corporate funds to political 
uses and involve finally the safety and property of 
staid old fashioned members, who joined for the 
social and library advantages which a membership 
offered. 

Doubtless these are extreme reflections, but where 
is the line which determines the extent of the action 
which this corporation may take in its chartered 
house, and in the name of the corporation itself ? 
Has any body thought about the subject at all ? 
But passing these now trifling considerations, let us 
consider who really devises the sentiment for this 
intangible fiction of the law. We may do gross 
injustice in judging motive @ posteriori, and it is for 
this reason that the law in its great wisdom always 
treats motive as a fact in issue. But if mere phe- 
nomena are indications, there are certain members 
of this corporation who are attitudinizing and 
abusing the privileges of the corporation. Their 
action does not appear solemn or conscientious; 
their speech is superficial and to this extent not 
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for the ‘“‘honor and dignity of the law.” The 
corporation press, at their instance, utters ground- 
less charges and superficial philosophy, presenting, 
at least in appearance, a personal pride in a 
dialectic power, self-regarding rather than a pro- 
fessional search for scientific truth, self-abnegating. 
The culmination of this irresponsibility was attained 
when the corporation issued a new and fascinating 
speculation about the genesis of law, which con- 
flicted with all the accumulated teachings of juristic 
philosophy, and but indicated a servitude to pro- 
fessional heresy, more disgraceful than the splendid 
heresy itself. But of this course the future must 
judge them. 

But what is the future of such a corporation in 
search only of that unknown quantity “ the honor 
and dignity of the profession?” Had they taken a 
charter as a law university, and its members been 
its fellows and faculty, they would at least have 
deferred to the teachings of experience, and have 
had a precedent for ‘* the honor and dignity of the 
law.” As at present organized, this corporation has 
no responsibilities and no tendency except toward 
the aggrandizement of its constituents. Its inevi- 
table end, is to restrict its advantages to the neces- 
sary few rather than to the many, and while the 
inns of court open their doors to all comers who 
pass an examination, this corporation has already 
dared to stain the professional usefulness of at least 
one worthy and struggling lawyer, who sought its 
classic shades, and this was done on the principles 
adopted in a mere club of loungers and pleasure 
seekers. Yet the judges have more than once 
attempted to recognize this corporation as_ the 
representative of the bar, and to confer on it visi- 
torial powers. It is not necessary to animadvert 
on the injustice of such a recognition in the case of 
so functionless a body. 

If this corporation is disposed to realize that the 
mode ‘‘to honor and dignify the profession of the 
law,” is to adorn it with justice and truth to all 
men, those qualities, which dignify human char- 
acter, it will first reform its own charter, so as 
to undertake some positive duties toward the pub- 
lic, instead of toward its members exclusively. 
It will confine its propaganda and philosophy to 
the consideration of such questions as the rela- 
tion of the bar to the public administration of 
justice? How far contingent fees are permissible 
in cases arising ex delicto? Whether it is incon- 
sistent for counsel to appear as officers of court in 
behalf of a corporation of which they are also mem- 
bers? Or as to how far advocates may undertake 
agencies outside of their professional vocation, such 
as the procurement of corporate charters —a busi- 
ness by itself? And to what extent advocates may 
act as the paid agents of private corporations? All 
these questions are of the highest interest to the 
ethical standard of the profession of the law, and 
presumably relate to the lost “honor and dignity 
of the bar,” which the new law corporation was 
incorporated to find. In a country based on a con- 
tract and administered by the courts, these ques- 





tions are fast becoming of national importance, and 
it needs no Cassandra to foretell that unless these 
very questions are solved, they will play no unim- 
portant part in the revolutions of the future. If 
this government is to endure, it is because the 
character of its bar and its courts is equal to all 
the exigencies of social disorder. This is perhaps 
a high conception of the ‘‘honor and dignity of 
the profession of the law,” but it will be found true 
by those who live when the crises contemplated 
occur. 

It is not sufficient to leave the solution of these 
questions to the emergency of the moment, and 
then punish infractions of an imaginary standard, 
amid disgraceful jeers of tu quogue. Not long since 
a distinguished advocate of another country was 
silently invited to desist from attending the courts, 
because he had instructed his agent to deny a 
well founded charge. This was thought inconsist- 
ent with the paramount duty which the status of ad- 
vocate owed primarily to the court. What a revolu- 
tion such a standard would produce in the present 
complications and embarrassments engendered by 
purely commercial conceptions of the profession of 
the law! Yet this revolution can be produced by 
committing the entire future of ‘the honor and 
dignity of the profession of the law ” to the inher- 
ent forces found in a university curriculum, admin- 
istered by a society of advocates. Then the 
principle of professional exclusiveness will be based 
on the democratic plane of scholarship. If this, 
too, be found to exclude those who wish to follow 
the law without attending the courts, the subor- 
dinate agencies of the profession may be made as 
free as those of any other calling without serious 
detriment to legal administration. But whether 
this last speculation has any basis in fact or not, it 
is certain there will be no advance in the ‘‘ honor 
and dignity of the profession of the law” under the 
present auspices of the City Bar Association. We 
can say to them as the French populace once said 
to their predecessor, ‘‘ ye who are our saviours, your- 
selves need saviours.” 

These, perhaps superficial, certainly tentative, re- 
flections have no application to any mere association 
of lawyers for literary purposes, but are addressed 
to a particular charter. Nor have they any refer- 
ence to those staid, busy or worthy members of that 
chartered corporation whose whole thought about it 
is that it has a good technical library, and who are 
utterly oblivious to what it is doing or whither 
it tends. 

sansa tii 
CRIMINAL LAW—LARCENY—LENT SOVEREIGN— 
SUPPOSED SHILLING. 
COURT FOR CROWN CASES RESERVED. 
DECEMBER 5, 1885. 
Rea. v. ASHWELL.* 
The prisoner asked one K. to lend him a shilling, and K. gave 
him what he supposed to be a shilling, but which was in, 
fact a sovereign. The prisoner changed the sovereign. 


" *Sse State v. Ducker, 8 Oreg. 394; 8. C., 34 Am. Rep. 590. 
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kept the change, and when told by K. of the mistake, 
denied the receipt of the sovereign, but afterward admit- 
ted that he had the sovereign and had spent half the 
money. Held, larceny. 


MHIS case had been twice argued, on the first occa- 

sion on the 20th of March, before five judges,who 
being divided in opinion, directed it to be reargued 
before all the judges, which took place on the 13th of 
June last, when being still divided in opinion, they 
took time to consider their judgment. The case raised 
a highly technical point inthe law of larceny. The 
point was shortly this, whetherif a man hands another 
asovereign in mistake for a shilling, and the other 
seeing it in a short time, though not at the moment, 
keeps it, he can be convicted of stealing it. The case 
which was reserved by Denman, J., at the assizes at 
Leicester in January last, was stated shortly this, that 
the prisoner asked one Keogh to lend him a shilling, 
and Keogh put his hand in his pocket and pulled out 
what he believed to bea shilling, but what was in fact 
asovereign, and handed it to the prisoner who went 
away, and in an hour afterward changed it and kept 
the change, and next day when Keogh told him 
of the mistake, denied the receipt of the sovereign, 
and gave contradictory accounts as to where he got 
the sovereign, but afterward admitted that he had the 
sovereign and had spent half the money. It was ob- 
jected that there was no larceny, as there was no evi- 
dence that the prisoner when he received the coin 
knew it to be a sovereign. The jury found that the 
prisoner did not know it at the time, but that he dis- 
covered it ‘‘soon’’ afterward, and fraudulently ap- 
propriated it, knowing tbat the owner had not in- 
tended to part with it. 

Several of the judges before whom the case had been 
argued were not able to be present, and their judg- 
ments were read by others. It will be seen that seven 
judges were for affirming the conviction, and seven 
were for reversing it, and the rule of this court being 
that the presumption is to be in favor of the convic- 
tion—presumitur pro negante—the conviction was af- 
firmed. 

A. K. Loyd, for prosecution. 


Sills, for prisoner. 


Smitu, J., delivered his judgment to the effect that 
it was not a case of stealing, as stealing must be a 
taking against the will of the owner witha felonious 
intent at the time of the taking. For this he cited 
authorities. In the present case it seemed to him that 
there was no taking against the will of the owner, nor 
with a felonious intent, and the case he thought came 
within the law as laid down by the judges in Reg. v. 
Middleton, L. R., 2 C. C. R. 45, that the prisoner must 
have been aware of the mistake at the time of the 
taking in order to render him guilty of felony. It was 
not, he thought, a mere case of finding, for Keogh de- 
livered the coin to the prisoner who took it honestly. 
It was a confusion of terms to suppose the finding out 
of the mistake some time after the taking made it like 
a case of finding, knowing the owner or knowing he 
might be found. He did not think the cases cited for 
the prosecution (Cartwright v.Green,8 Ves.405; Merry v. 
Green, 7 M. & W. 623) were in point. In those cases 
there was no intention to deliver the thing, here there 
was, and the prisoner was not guilty of larceny at com- 
mon law. And as to his liability as bailee it was ne- 
cessary that the thing should have been delivered as a 
bailment, whereas here it was not, and there was no 
condition expressed or implied to return the coin de- 
livered. The real obligation on the prisoner was to 
return 19s, when he found the coin was a sovereign, 
but he was not bound to return the sovereign. He 
came therefore to the conclusion that the conviction 
ought to be quashed. 





CAVE, J.’s judgment (which was read by the lord 
chief justice, he being unable to attend) was to the 
contrary effect as to larceny at common law. It was 
impossible, he thought, that the prisoner, who at the 
moment of taking the coin was under a mistake as to 
what it was, could be guilty of taking it feloniously. 
As there was a mistake as to the coin, no property 
passed; and the question was as to possession, as to 
which he thought the person taking the thing could 
not acquire possession of it until he found what it was. 
Here the prisoner when he took the coin was not 
aware what it was, and did not become aware of it 
until afterward. He was unable to reconcile the cases, 
and thought the law correctly laid down in Merry v. 
Green, 7 M. & W. 623. In his judgment a man could not 
be presumed to assent to the possession of a thing un- 
til he knew what it was, and here the prisoner did not 
assent to the possession of the coin until he knew it 
was a sovereign. He had consented to the responsi- 
bility of the possession only of a shilling. In this case 
the prisoner did not at the time of taking render him- 
self responsible for the possession of a sovereign, and 
therefore could not set up a lawful possession of it, for 
at the moment he knew what it was he elected fraudu- 
lently to keep it, and therefore was guilty of larceny 
at common law. 

Matuew, J., declared that he was of the same 
opinion as Smith, J., that is that the prisoner was not 
guilty of larceny. There was no dishonest act in the 
taking, and it would not do, he thought, by a sort of 
fiction to refer the taking to the time of changing the 
sovereign. And certainly, even if that was a taking it 
was not a felonious taking, for he might honestly have 
changed the coin, and it would only be dishonest if he 
meant to keep the whole. In his view there was no 
evidence of a felonious taking at any time; and if 
this conviction could be supported, then any one 
guilty of any dishonesty could be convicted of larceny. 
That was a change in the law which could only be ef- 
fected by statute. He thought therefore that the con- 
viction should be quashed. 

STEPHEN, J., read a lengthy and elaborate judg- 
ment, in which he said, Day and Wills, JJ., concurred 
to the same effect. From the earliest time, he said, in 
the history of our law, larceny had been to be a felon- 
ious taking against the will of the owner and with the 
animus furandi—that is the intention to steal—at the 
time. For this he cited Glanville, Bracton, and the 
Year-books, from Edward III. to Edward IV. He 
especially cited Bracton defining larceny as con- 
trectatio rei alieni fraudulenter, cum animo furandi, 
and he dwelt upon the case in the 13 Edw. 4, the case 
of the carrier, in which all the judges held that a car- 
rier was not liable for taking the whole bulk ofa 
package, though he would be if he ** broke bulk,” as it 
was called, that is, opened the package and took out 
something. So that if he took a pint of wine out ofa 
cask he was guilty, but not if he took the whole pipe. 
The rule of law he had stated was established, he said, 
by all the authorities, and be cited 3 Coke Inst.,1 
Hale’s Pleas of the Crown, Hawkin’s Pleas of the 
Crown, and Foster's Crown Law. That being the rule 
of law, he said, here the prisoner took the coin inno- 
cently,and though he dealt with it dishonestly an hour 
afterward, that did not make him guilty of larceny at 
common law. In cases of finding it had been laid 
down that there was no larceny, though in modern 
cases it was held that there was if the finder knew the 
owner. Re Zhurborn, 1 Den. Crown Cas. 387. The cases 
under this head however established the doctrine that 
a person to be guilty of larceny must have intended 
stealing at the time he took the thing; and if the pres- 
ent conviction was upheld it would be quite incon- 
sistent with those cases and cause a curious anomaly 
in the law. It could not he thought be held that a 
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mere alteration of intention after the taking made the 
original taking felonious. The case showed that the 
first taking—the actual physical taking—must have 
been feloniousin order to make it a case of stealing. 
In the case of Reg. v. Glyde, L. R., 1 C. C. 139, in 1868, 
the prisoner had picked upa sovereign and intended 
to keep it, but did not know the owner, and was held 
not guilty of larceny. In the cases of finding, the 
guilty knowledge—the knowledge of the owner—was 
required to have been at the time of finding and tak- 
ing up. But in this case Ashwell received the coin hon- 
estly, not knowing it was a sovereign. He was there- 
fore not guilty of larceny at common law. Asto the 
point as to bailment he agreed with Smith. J. 

HAwEIns, J., said he concurred in the judgment of 
his brother Cave. 

MANIstTY, J., agreed with his brother Stephen, after 
whose able and elaborate judgment he said, he need 
not add any thing. He thought that the prisoner 
could not properly be convicted of larceny, either at 
common law or upon bailment, because at the time of 
the delivery of the coin neither party knew it to be a 
sovereign, so that there was neither a felonious taking 
nora ‘“bailment,” i. e., an intentional delivery of a 
sovereign. In his view the law was well settled on 
the subject in the case of Reg. v. Middleton (the case of 
aman taking up money at a post-office put before him 
by mistake), and he thought it would be most mis- 
chievous if it were now unsettled. That case in his 
opinion covered this case completely, as the prisoner 
was held guilty, because at the moment he took it up 
he took it dishonestly; so that the judges put that as 
the decisive time—the time of the actual taking—nvut 
of a subsequent alteration of intention. The real 
remedy of the prosecutor was to sue the prisoner for 
19s. as money lent. That might be called * techni- 
cal,’’ but he was prepared to hold that that was the 
proper course, as the prisoner might honestly have 
changed the sovereign and was only liable to return 
the 19s. Here the taking was lawful, and so the pris- 
oner was not guilty of larceny at common law, neither 
could he be convicted as a bailee, as there was no bail- 
ment of the sovereign. 

Friesp, J., also concurred in the opinion that the 
prisoner was not guilty of larceny and could not be 
convicted of any crime by our law. He had had the 
advantage of reading the judgments of his brethren 
who had held the same view, and they had so abund- 
antly and ably supported it that he did not think it 
necessary toadd any thing in support of it. 

DENMAN, J., however who had tried and reserved 
the case, said he had come tothe same conclusion as 
his brother Cave and the lord chief justice, whose 
judgment he had read. If be had thought the case 
covered by Reg. v. Middleton he should not of course 
have reserved it, but the opinion of some of the judges 
referred to by his brother Manisty as conclusive was 
only a dictum, and a dictum in which he himself had 
concurred, but did not consider it decisive of this case. 
The case was stated carefully and designedly in a neu- 
tral way; not therefore of course statinga felonious 
intention at the time of taking. and the very question 
reserved was whether the jary could rightly find that 
he was guilty of stealing the coin. On the whole he 
thought there was evidence on which the jury 
might find the prisoner guilty. There was no doubt 
as to the definition of larceny, that is fraudulently 
taking any thing with felonious intention; and the 
question was whether there was a felonious taking. 
His brother Stephen put it as a case of fraudulent re- 
tention afteran honest taking, but he denied that 
such was the case, for it could not be said that the 
prisoner believed he was taking a sovereign at the 
time of taking the coin. There was some ambiguity 





in the use of the word “ taking,’’ and there was no 
real “ taking’ of the sovereign by the prisoner until 
he knew it was a sovereign, and so the case fell within 
the cases as to finding, in which it was held that if a 
man found something, and afterward found out the 
owner and then resolved not to return it, he was then, 
and not before guilty of larceny; so that the question 
was not whether he stole it at the time he first took it. 
He came to the conclusion therefore that the convic- 
tion ought to be upheld. 

Lorp CoLerIpGE, C. J., then delivered his judg- 
ment to the same effect as Cave, J., that the pris- 
oner was guilty of larceny at common law. He 
doubted whether it could be said that there was a 
“ bailment’’ in the present case, as bailment meant a 
*“contract,’’ and here there was no contract as to the 
sovereign. As tothe question of larceny at common 
law, he assumed that there must be a felonious taking, 
but delivery and taking must be acts into which in- 
tention entered. There must be an intentional intel- 
ligent taking, knowing what the thing was, and aman 
could not be said to take a thing when he did not 
know what it was. It could not be truly said that a 
man took what he did not know of, and he did not 
think that it was law. In this case therefore he 
thought that there was no delivery of the sovereign 
and no taking by the prisoner until he knew what it 
was, so that here at the time of taking the sovereign 
as such he intended to steal it and so took it felon- 
iously, that is the sovereign was taken and stolen at 
the same moment. The conviction could not be dis- 
turbed without overruling the decisions of Lord Eldon 
in Cartwright v. Green and of Parke, B., in Merry y. 
Green, and the decision of the judges in Reg. v. Mid- 
dleton. The view he thus took was also in accordance 
with a case not cited in the argument, Reg. v. Riley, 
(Dearsley’s Crown Cases Reserved,149), which was a dis- 
tinct authority for upholding the present conviction. 
In this judgment his lordship said his brothers Grove, 
Pollock, and Huddleston concurred. There were 
therefore seven judges for affirming and seven for re- 
versing the conviction, and asthe rule in this court 
was presumitur pro negante, the conviction would be 
affirmed. 


suaissinsscelilpicemenisitcan 
TRADE-MARK— MANUFACTURERS OF SAME 
NAME — INJUNCTION. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
OCTOBER 30, 1885. 


RoGeErs v. RoGers.* 


The fair and honest use of a name in the ordinary course of 
business, and in the manner in which other manufac- 
turers of similar goods having the same name are accus- 
tomed to use it in the manufacture or sale of goods, may 
not be enjoined. 

There is no right to trade mark in “A 1.” 


O. H. & J. H. Platt and Chamberlain, White & Mills, 
for plaintiffs. 


C. R. Ingersoll, C. E. Mitchell, and George A. Fay, 
for defendants. 


STODDARD, J. As we understand the findings and 
rulings of the Superior Court, practically the only 
question left for the determination of this court is in 
respect to the plaintiffs’ exclusive right, as against 
these defendants, to stamp the word ‘“ Rogers’ upon 
silver-plated flatware, such as knives, forks, spoons, 
ete. In considering this subject it must constantly be 
borne in mind that all questions of fact are finally dis- 
posed of by the Superior Court, and that this court 
cannot, even by inference, supplement such finding 
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or supply omitted facts. Under our practice this 
court is controlled by the finding as it comes to us. 
The case stands upon an answer denying the material 
allegations of the complaint, and in so faras the Su- 
perior Court omitted to find true the allegations and 
claims of the plaintiffs, those allegations and claims 
must be regarded as not proved. The defendants 
stamped upon the shanks of spoons and forks manu- 
factured by them the combination of words ‘*C. Rog- 
ers & Bros. Al.”” The plaintiffs’ stamp is‘ *Rogers & 
Bro. Al.” The finding states in detail the use by 
several different partnerships or corporations of stamps 
all bearing the common and distinctive word ‘‘Rogers,”’ 
and differing from each other in all other material re- 
spects except in the use of this common ard conspicu- 
ous word “ Rogers,’ one concern using a stamp 
with the word “ Rogers alone. The finding then pro- 
ceeds: ‘‘ By reason of the numerous stamps on spuons, 
forks and knives containing the word ‘ Kogers,’ as be- 
fore mentioned, and of the efforts of the various con- 
cerns who have used such stamps since 1847 to pro- 
mote the sale of their goods as ‘ Rogers’ goods,’ the 
word ‘ Rogers’ has become the conspicuous and famil- 
iar part of such stamps with a large class of retail 
buyers; and while jobbers and dealers, and those re- 
tail buyers who are informed of the facts, readily dis- 
tinguish between the stamps of the different manu- 
factories by the word or symbols which such stamps 
do not possess in common, those retail buyers of the 
articles who buy by the stamps or the single article 
look only to the word ‘ Rogers,’ and are for this rea- 
son liable to confound the various stamps; but gener- 
ally the retail buyers who desire any information on 
the subject of the make of the goods rely upon the 
dealer for such information.” 

It appears from the extract that there are two gov- 
erning facts. First, that the word “‘ Rogers ”’ is the con- 
spicuous, familiar, material and valuable thing in the 
various so-called trade-marks; second, that the stamp 
of the defendant is liable to be mistaken for that of 
the plaintiff because of the use of the word “ Rogers,”’ 
and by that limited class alone who ‘‘look only to the 
word ‘ Rogers.’’’ And again the case states: ‘* Be- 
tween the stamps so used by the defendants and the 
stamps used by the plaintiffs upon similar articles 
manufactured by them respectively, the dealers and 
jobbers in such articles have no difficulty in distin- 
guishing; and this is also true of those retail buyers 
who look beyond the word ‘ Rogers.’ But those who 
regard the word ‘ Rogers’ only would be liable to con- 
found one with the other, as is the case of the various 
‘Rogers’ stamps before mentioned. Retail buyers, 
sufficiently acquainted with the various ‘ Rogers’ 
stamps in the market to distinguish between the same, 
would have no difficulty in distinguishing between the 
two stamps of plaintiffs and defendants; but the gen- 
eral resembiance between the two stamps is such that 
aperson knowing that of the plaintiff, and not know- 
ing that of the defendant, might upon referring to it, 
but not reading it attentively, mistake it for that of 
the plaintiff... Thus with reiteration the court below 
emphasizes the fact that the word ‘ Rogers”’ is the 
controlling word —the one thing that is the basis of 
all possible confusion or mistake in the use of two 
stamps. 

There is no finding nor suggestion of fact that any 
other part of the defendants’ stamp is answerable in 
any degree for that liability of mistake. If any other 
part of the stamp, in configuration, collocation or com- 
bination of words, figures or symbols, or in other re- 
spect contributed in any manner to deceive possible 
purchasers, and enable the defendants to sell their 
goods as those of the plaintiffs, it should so have been 
found by the trial court. This court cannot find such 
facts from an inspection of the stamp itself. This is 





not a case where this court can pronounce as matter of 
law that the defendants’ stamp in other particulars so 
resembles that of the plaintiffs as toamount toa 
representation that the goods are the plaintiffs’ goods. 
In this particular the case at bar differs from many of 
the cases cited on briefs of counsel. In some of the 
English cases relied upon, and in other instances, the 
court determined from the evidence in the particular 
case whether the stamp was of objectionable charac- 
ter, thus exercising a combined jurisdiction over facts 
and law. In our courts, as before stated, these juris- 
dictions are separated, the fact being committed to 
the Superior Court and the law to this court. 

It is said that “this stamp, ‘C. Rogers & Bros. A1,’ 
is stamped upon the backs of the shanks of the spoons 
and forks in the same manner and place as plain- 
tiffs’ are and have been stamped.” This is undoubtedly 
an evidential fact, from which the trial court might, 
in connection with other circumstances, have found a 
liability to deceive, on account of the location and pe- 
culiar characteristic of the defendants’ stamp; but the 
court has not so found — presumptively the evidence 
did not warrant that conclusion—and on the con- 
trary, the court repeatedly tells us that the word 
“Rogers” alone is the only possible misleading char- 
acter. And further we are informed that “the method 
of stamping their name upon such articles manufac- 
tured by them, and the locality of the stamp upon the 
article, has been that commonly employed by manu- 
facturers of such silver-plated articles for many years. 
The mark ‘Al’ has been frequently used by manufac- 
turers of such ware for many years as a mark of qual- 
ity, and is so regarded in the trade.”’ 

Manifestly upon this condition of facts,in the ab- 
sence of a finding that the location of the stamp, com- 
bining with its form, might have a misleading effect, 
we cannot say, as matter of law, that it does have 
that possible effect, particularly in view of this find- 
ing that the location of the stamp is common to the 
rige and the addition of the marks of quality ‘‘A1’’ 
is Commonly used by manufacturers as a quality mark. 
We feel constrained by the facts in the case to say that 
there is no foundation laid for the claim that we 
should rule as matter of law that the judgment of 
the Superior Court was erroneous, so far as that judg- 
ment relates tothe stamp in question, in other re- 
spects than the use of the word ** Rogers.” 

This appeal raises the question of error or po error 
upon the facts found; and ‘‘when therefore on such 
appeal, the record omits to present facts essential to 
the case of the appellant, this court can simply affirm 
the judgment, and cannot remand the case to the 
lower court for amendment, or a further hearing or 
finding.’’ Schlesinger v. Chapman, 52 Conn. 273. 

Has this plaintiff, as against this defendant, an ex- 
clusive right to the use in its stamp of the word 
** Rogers?”’ Upon this brance of the case there is one 
further fact stated, as follows: ‘‘The purpose of the 
defendants in stamping their firm name upon the 
spoons, forks and knives so manufactured by them, 
hus been to indicate to the public that they are the 
manufacturers of the goods so stamped. But the de- 
fendants, in commencing the manufacture of such ar- 
ticles, had in view the popularity in the market of 
such goods bearing a stamp containing the word 
‘Rogers,’ and an inducement to commencing such 
manufacture was the advantage they might derive 
from having their goods so stamped. 

And the court finds: “The allegations of fraudu- 
lent design, and acts on their (defendants’) part, con- 
tained in articles 11, 12, 13, 14,15 and 16 of the com- 
plaint, are found to be not true.’’ The eleventh 
article contains an allegation that the defendants, 
“‘with intent to defraud” the plaintiffs, sent their 
goods into the market with marks closely resembling 
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the claimed trade-marks of the plaintiff. By article 
12 it is stated that by the external shape and appear- 
ance of the goods, together with the stamp and mode 
of selling, the defendants caused their goods to resem- 
ble the plaintiffs’. Article 13 contains an allegation 
that the defendants’ stamp is a close imitation of 
the plaintiffs,’ and is an infringemeut of their trade- 
mark, and is well calculated to mislead and deceive, 
and does deceive purchasers, and induces them to buy 
the defendants’ goods, supposing them to be of plain- 
tiffs’ manufacture. Article 14 alleges that defendants’ 
goods will become known as “‘ Rogers’’ goods, and 
that thereby purchasers will be led to buy the defend- 
ants’ goods believing them to be plaintiffs’; and by ar- 
ticle 15 it is alleged that the defendants fraudulently 
stamp the word “‘ Rogers”’ on their goods, intending it 
to operate asafraud upon the public, upon unwary 
purchasers, and upon the plaintiffs, in the ways above 
set forth, etc. 

So far the trial court has wholly negatived the claim 
of the plaintiffs that the defendants were actually 
fraudulent in the use of their stamp, and that such 
stamp was intentionally used to personate the plain- 
tiffs’ goods, notwithstanding the finding that the de- 
fendants had in view the popularity of goods 
marked ‘‘ Rogers,’* and that one inducement was the 
advantage they might derive from so stamping their 
goods. But in saying that the allegations of fraudu- 
lent design and acts on their part, contained in article 
16 of the complaint, are found to be not true, the trial 
court goes further than to deny the assertion of active, 
personal, intentional, fraudulent design and counter- 
feiting, and negatives the constructive fraudulent de- 
sign implied in the statement contained in that arti- 
cle. 


Article 16 is as follows: “That by reason of the 


facts aforesaid the use of the word ‘ Rogers’ either as 
the whole or a part of their stamp upon spoons, forks 
and knives, must and will under the fixed circum- 
stances inevitably connected with such use, necess@pily 
infringe upon the plaintiffs’ lawful enjoyment of the 


use and benefit of its trade-marks aforesaid; and 
must and will induce and cause unwary purchasers 
and others to purchase the spoons, forks and knives of 
the defendants, stamped with the word ‘ Rogers,’ 
either as the whole or as a part of the stamp, in place 
of, and supposing them to be spoons, forks and knives 
manufactured by the plaintiff, to the great injury of 
the plaintiff, and in fraud of its rights.” 

In this article there is no statement of active fraud, 
or intentionally misrepresenting the defendants’ goods 
to be those of the plaintiff, but only a statement that 
inevitably any use, no matter how honest and cus- 
tomary, of the word “‘ Rogers’ in the stamp, will in- 
duce and cause unwary purchasers to purchase goods 
of the defendants’ make, supposing them to be plain- 
tiffs’, and therefore any use of the word “ Rogers” in 
such stamp by the defendants is thus constructively 
fraudulent. This conclusion and assertion of the 
plaintiffs, so stated, is denied by the trial court. The 
plaintiffs’ case is stripped by the finding of every fact 
collateral or additional to the mere use of the word 
* Rogers” in the stamp. 

The plaintiffs’ claim, as thus stated, is surely not 
warranted by any decided case, or the authority of 
any text writer brought to our attention. Substan- 
tially all the leading and governing facts and charac- 
teristics of the recent English case of Massam v. Thor- 
ley’s Cuttle Food Co., 14 Ch. Div. 748, a case that is 
largely relied upon by the plaintiffs, are eliminated 
from the plaintiffs’ case. A few citations from the 
several opinions in Wassam vy. Thorley’s Cattle Food 
Co. will indicate how fundamentally different was 
that case from the case with which we are dealing. 





And it should be borne in mind that this English 
court was considering questions of fact upon the evi- 
dence in the case. Page 755: ‘‘Thorley’s Food for 
Cattle ’’ meant that food which for many years was 
manufactured at works belonging to Joseph Thorley, 
and afterward was manufactured by his executors car- 
rying on his business at the same works. Page 756: We 
have had nothing like a satisfactory explanation of how 
J.W. Thorley’s company came into existence unless it 
was that the promoters thought that Thorley’s food 
was avery profitable thing, and had got a great repu- 
tation, and that they should like to steal the reputa- 
tion which it had acquired. In order to do that they 
somehow or other got into communication with a 
brother of the late Joseph Thorley, who for some years 
had been in the service of Joseph Thorley, and during 
those years, according to his own account, which I 
take to be true, had acquired a knowledge of the recipe 
and of the manufacture, but who for several years pre- 
vious to the existence of this company had never had 
any thing to do with the manufacture of food for cat- 
tle. Having the name of Thorley, which was the dis- 
tinguishing mark of the food for cattle, he either ten- 
dered himself for sale, or was found for purchase by 
some persons, in order that his name might be gotinto 
a joint-stock company formed for the sake of selling 
these goods. Why was that name got in there except 
for the purpose of inducing the world to believe that 
it was the same concern, or that it was the Thorley— 
that it was the same Thorley, or a continuation of the 
same Thorley,whose name was the principal character- 
istic of the name of the article? The name of the 
company is to my mind a fiction. The mean- 
ing which the name of ‘J. W. Thorley & Co., 
Limited,’’ would convey to any person’s mind is that 
there had been a partnership of J. W. Thorley & Co.— 
a real partnership—which had been carrying on busi- 
ness inthe manufacture of this food for cattle; and 
that for some reason or other, such as we have seen 
constantly in our experience in this court, the part- 
nership had been minded to convert itself into a lim- 
ited company for the more convenient transaction of 
its business. * * * [ am therefore of opinion 
that in this case what the defendant company have 
done has been calculated to deceive, and I am bound 
to say, in my judgment, I have no doubt was from the 
first intended to deceive the persons purchasing their 
article into the belief that they were purchasing the 
article which Joseph Thorley had formerly manufac- 
tured at the works which had attained the great repu- 
tation which Thorley’s manufacture appears to have 
obtained. Bagallay, L. J., said: ‘‘I do not profess to 
say now whether J. W. Thorley, if honestly carrying 
on business on his own account in the manufacture 
and sale of this article, might not call it ‘Thorley’s 
Food for Cattle,’ provided he took proper precautions 
to prevent it being supposed that the article he was so 
manufacturing was manufactured by the representa- 
tives of Joseph Thorley, but I feel satisfied that the 
company has no right whatever to use that name. I 
am strongly inclined to the opinion, though it is 
unnecessary to decide, that according to the view of 
Lord Westbury in ‘ Glenfield Starch’ case, the expres- 
sion, ‘Thorley’s Food for Cattle,’ indicates the trade 
denomination of the article manufactured by the par- 
ticular person; but even on the assumption that the 
defendant company had not only the right to manufac- 
ture this article, but to call it ‘Thorley’s Food for 
Cattle,’ [ have come to the conclusion on the evidence 
that they adopted such a mode of endeavoring to push 
that article in the market as to induce many persons 
to entertain the reasonable belief that the article they 
were so putting upon the market had been manufac- 
tured by the representatives of Joseph Thorley.” 
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Bramwell, L. J., said: ‘‘The complaint of the plain- 
tiffs is not that the defendants made and sold the same 
article that the plaintiffs make, but that it was sold in 
such a way as to induce purchasers to believe that it 
was the article manufactured by the establish- 
ment which was Joseph Thorley’s, and now is 
carried on by his executors. The learned counsel for 
the defendants admit that if that is so, there is a cause 
of action against them, and they must be restrained 
from doing it. The question therefore is one of fact: 
Was the trade so carried on by defendants as to give 
rise to that belief? It appears to me almost impossi- 
ble to entertain a doubt upon that question.”” James, 
L. J., finally announced that an injunction would is- 
sue, and Mr. Glasse, who was of counsel, said: ‘ But 
it is not the substance of your lordship’s judgment 
that they are not to use the word Thorley in connec- 
tion with their cattle food?’’ James, L. J.: ‘‘ We can- 
not prohibit their using the name if they use it in a 
way not calculated to mislead the public.”’ 
Quotations are made at such length from this case 
because of the importance apparently attached to it by 
the plaintiffs. It will be seen that the case was re- 
garded as one where a joint stock company had as- 
sumed the name of ‘ Thorley ’’ with the preconceived 
design of inducing the public to believe that their 
manufacture was that of the plaintiff, with the intent 
to pirate the marks of origin of the plaintiff's goods. 
In this view the English case goes no further than this 
court in Holmes v. Holmes Manuf. Co., 87 Conn. 278. 
Further, as indicated by their opinions, the judges 
strongly leaned to the position that “ Thorley’s Food 
for Cattle ’’ had, under the evidencein the case, come 
to indicate the trade denomination of the article man- 
ufactured by the particular person, and had obtained 
that secondary meaning wholly apart from its ordi- 
nary and apparent meaning, assimilating in this par- 
ticular to the ‘* Glenfleld Starch”’ case in Wotherspoon 
v. Currie, L. R., 5 H. L. 508. Lastly, the English case, 
as the final and determinate view of the case, was 
treated as a case of intentional false representation by 
the defendants in their method of advertisement by 
labels, and method of packing goods and carrying on 
their business. This is shown by the refusal of the 
court to enjoin the use of the word ‘ Thorley ” abso- 
lutely in the cattle-food business, and permitting its 
use so long as that use was not calculated to mislead. 
The rationale of the decision of Massam v. Thorley’s 
Cattle Food Co. is that it was a case of actual inten- 
tional misreprentation. The scope and limit of the 
ruling in Massam vy. Thorley, in regard to the use of 
the name Thorley, is fixed by the decision of the same 
court in Massam v. Thorley’s Cattle Food Co., in 
which the court protected by injunction the ‘ Thor- 
ley’s Cattle Food Company” in the prosecution 
of its business in that name against circulars 
and advertisements of the defendants, the ex- 
ecutors of Joseph Thorley. Both Lord Justices 
James and Baggallay, in Massam v. Thorley’s 
Cattle Food Co., refer approvingly, aud as containing 
the gist of the law, to the language of Lord Justice 
Turner in Burgess vy. Burgess, 3 De Gex, M. & G. 896: 
“No man can have any right to represent his goods 
as the goods of another person; but in applications of 
this kind it must be made out that the defendant is 
selling his own goods as the goods of another. Where 
a person is selling goods under a particular name, and 
another person, not having that name, is using it, it 
may be presumed that he so uses it to represent the 
goods sold by himself as the goods of the person whose 
name he uses; but where the defendant seils goods 
under his own name, and it happens that the plaintiff 
has the same name, it does not follow that the defend- 
ant is selling his goods as the goods of the plaintiff. It 





is a question of evidence in each case whether there is 
false representation or not.”’ 

Considered in the ordinary course of trade, it is a 
contradiction of terms to say that a man selling goods 
under his own name sells them as the goods of an- 
other, even if that other have the same name. The 
cases seem to require some element of false represen- 
tation other than that implied in the fair, honest and 
ordinary use of a person’s own name. 

An examination of the following and kindred cases, 
wherein the use of a person’s name has been regu- 
lated, will show that in most instances, conscious, in- 
tentional, fraudulent misrepresentation on the part of 
the defendant had been resorted to; in others there 
was such a combined use of the name with other 
marks, characters, figures, or form, and arrangement 
of circulars, advertisements, etc., as to amount toa 
false representation, and the combination only was 
enjoined. No instance can be found where the use of 
the name only, in good faith, has been stopped. See 
Croft v. Day, 7 Beav. 84; Holloway v. Holloway, 18 id. 
213; Clark v. Clark, 25 Barb. 78; Sykes v. Sykes, 3 Barn. 
& C. 541; Metzler vy. Wood, 8 Ch. Div. 608, 610; Full- 
wood v. Fullwood, 9 id. 179; Devlin v. Devlin, 69 N. Y. 
214; Landreth v. Landreth, 22 Fed. Rep. 41; Shaver v. 
Shaver, 54 Iowa, 213; S. C., 6 N. W. 188; Stonebraker 
v. Stonebraker, 33 Md. 268; Williams v. Brooks, 50 
Conn. 278; Meriden Brit. Co. v. Parker, 39 id. 450. 

Upon the other hand, there hasbeen, from the first 
to the present time, a general consensus of judicial 
opinion that the use of a personal name in a fair, hon- 
est, and ordinary business manner, could not be pre- 
vented, even if damage resulted therefrom. Croft v. 
Day, 7 Beav. 84; Halloway v. Halloway, 13 id. 213; 
Burgess v. Burgess, 3 De Gex, M. & G. 896; Faber v. 
Faber, 49 Barb. 357; Clark v. Clark, 25 id. 80; Meneely 
v. Meneely, 62 N. Y. 427; Comstock v. Moore, 18 How. 
Pr. 424; Gilman v. Hunnewell, 122 Mass. 1389; McLean 
v. Fleming, 96 U. 8. 252; Carmichel v. Latimer, 11 R. I. 
395; Landreth v. Landreth, 22 Fed. Rep. 41; Singer 
Manuf. Co. v. Loog, 18 Ch. Div. 412. Other cases and 
dicta might be cited, but it is deemed unnecessary. 

In one brief filed for the plaintiffs it is said that they 
make no exclusive claim to the word *‘ Rogers;”’ but 
he couples with that disclaimer a statement that the- 
word ‘‘ Rogers ’”’ is the conspicuous and valuable part 
of their mark, and that any use of it by the defendauts 
in the ordinary way of manufacturers, by stamping 
their goods with it, either alone or in any combina- 
tion, will indubitably produce results which they are 
now striving to prevent; and in the brief filed by 
the other counsel the broad claim is made that the 
word ‘“ Rogers’’ used as astamp should be stopped. 
And as we have said before, this is the only conten- 
tion left to the plaintiffs by the finding of the court 
below. 

In conclusion, we think there is neither authority 
norreason in support of the doctrine that the fair, 
honest use of a name can be enjoined, when it is used 
in the ordinary course of business, in the way and 
manner in which other manufacturers of similar goods 
are accustomed to use their own name in the prepara- 
tion for sale or sale of goods; that such arule would 
operate a restraint of trade and prohibit a person from 
using the ordinary means that all are entitled to use 
in the prosecution of business enterprises; that such 
use contains no element of false representation or per- 
sonation in any just and true sense, and that while it 
may be true that a possibility exists that the goods of 
one will be purchased to some extent by persons who 
either know no distinction, or even by the occasional 
few who suppose them to be the goods of another 
this condition of things is inevitable in trade and com- 
merce, inhering ‘n the nature of things, and attaches 
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in kind, if not in degree, in all cases where a manufac- 
turer, sending goods of any particular description, but 
without distinguishing mark, into a district or coun- 
try where such goods were before that time unknown, 
and establishing a reputation in that district or coun- 
try asthe manufacturer and vendor of such goods. 
Any new comer in the same district with similar goods 
would undoubtedly profit by the reputation of the for- 
mer’s goods, yet the benefit to the public generally of 
free competition, and the natural rights of all to seek 
any and all markets, would render ineffectual all at- 
tempts to shut out such new comer. 

Since the preparation of the foregoing opinion the 
second edition of Brown on Trade-marks has been dis* 
tributed. That author, upon a review of the case, lays 
down this proposition: ‘‘A manufacturer has a right 
to affix his own name to an article of his own produc- 
tion; and any injury which another manufacturer, 
having the same surname, may suffer in consequence 
thereof, is damnum absque injuria.” §420. And in 
his commentary upon Howe v. Howe Sewing Machine 
Co., 50 Barb. 236, he says: ‘“This case is apt to mislead 
the superficial observer, and even for a moment stag- 
ger the preconceived notions of one used to critical ex- 
amination. It has been cited more than once in sup- 
port of this absurd proposition, to-wit; When two 
men in the same trade have the same surname, one 
may employ that sugname as a trade-mark, tothe ex- 
clusion of any such right by the other; that is, when 
the two brothers have made aud sold sewing machines, 
the one who first stamped his surname upon a machine 
was the sole possessor of the right to stamp his work- 
manuship with his true name. This conclusion has no 
warrant from any authoritative source.” § 423. 

There is no error in the judgment of the Superior 
Court. 





UNITED STATES SUPREME COURT AB- 
STRACT.* 

MUNICIPAL CORPORATION — EXPENDITURES — JU- 
DICIAL INTERFERENCE—COMPELLING LEVY OF TAX TO 
PAY JUDGMENT.—This record shows that Michael Mc- 
Aleer recovered a judgment on the 2ist of October, 
1864, in the Circuit Court of the United States for the 
District of Iowa against Clay county for $9,172.50. 
Upon this judgment sundry payments have been made, 
but there still remainsdue more than $5,000. When 
the debt in judgment was contracted the power of the 
couuty to levy a tax for ordinary county revenue was 
limited to four mills annually on the dollar of the as- 
sessed value of taxable property; afterward this was 
increased to six mills, which is the authorized rate 
now. On the 2d of May, 1881, the administrators of 
the judgment creditor, he being dead, petitioned the 
Circuit Court for a mandamus, directing the county 
‘to set apart of the funds in their bands, and of the 
revenues collected and to be collected for and during 
the year 1881, and to pay over the same in an amount 
sufficient to satisfy said judgment, interest and costs, 
and if the amount shall not be sufficient, that then the 
defendant be compelled to levy for the year 1882 an 
amount sufficient to pay the said judgment and inter- 
est and costs, and for such other relief as may be 
proper in the premises.”” The answer states that the 
full amount of taxes allowed by law for the ordinary 
revenue of the county was levied for the years 1880 
and 1881, and that these levies were all required, and 
more too for the proper maintenance of the county 
government. Itis alsostated that no part of the rev- 
enues of these years could have been devoted to the 
payment of the judgment “‘ without seriously impair- 
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ing the efficiency of said government.’’ The answer 
concludes as follows: *‘That the maximum levy for 
said purpose for the year 1882 will not be sufficient to 
pay the ordinary current expenses of said county, and 
that no part thereof can be applied for the payment of 
said judgment without seriously impairing the effi- 
ciency of said county government.’’ To this answer the 
relators demurred, and upon the hearing, the court 
ordered “that the peremptory writ of mandamus is- 
sue commanding the board of supervisors * * * 
forthwith to levy a tax of one mill on the dollar of the 
assessed valuation of the property of said Clay county 
* * * for 1882, and to be collected with the taxes of 
the current year, 1882. and to pay the same upon the 
judgment of relator, and that they levy and collect 
and pay over a tax of one mill on the dollar each year 
until relator’s judgment, interest, and costs are fully 
paid.” To reverse this judgment the present writ of 
error was brought. It is conceded ‘‘taat the court 
cannot order the board of supervisors to levy a tax in 
excess of the amount provided by statute in a case 
like the one under consideration.’”’ Such was the ef- 
fect of the decision of this courtin United States v. 
Macon Co., 99 U. S. 582, and the courts of Iowa have 
uniformly held the same way. Coffin v. Davenport, 26 
Iowa, 515; Polk v. Winett, 37 id. 34; Iowa R. L. Co. v. 
County of Sac, 39id. 134. It is claimed however that 
the court might properly order one mill of the six- 
mills tax authorized by law to be levied separately 
from the rest, and set apart specially for the payment 
of the judgment. It was said in Beaulieu v. Pleasant 
Hill, 4 McCrary, 554; S. C., 14 Fed. Rep. 222, that this 
might be done where the full levy was not required to 
defray the current expenses chargeable upon the or- 
dinary revenue fund, and such is the effect of Coy v. 
Lyons City, 17 Iowa, 1. But here the answer shows 
affirmatively that the whole of the six-mill levy of 
1882 will not be sufficient to pay the ordinary current 
expenses of the county. No effort was made to have 
the answer more specific and certain, so as to show 
what the whole amount of the tax would be, and in 
what way it was to be expended, but the relators were 
content togo to a hearing upon a general demurrer to 
the answer as it stood. We must therefore assume the 
fact to be that a speciai tax cannot be levied to pay 
the judgment without embarrassing the county in 
the administration of its current affairs. It was held 
in East St. Louis v. U. S., 110 U. S. 321, decided since 
the judgment in this case below, that *‘the question 
what expenditures are proper and necessary for the 
municipal administration is not judicial; it is confided 
by law to the municipalauthorities. No court has the 
right to control that discretion, much less to usurp or 
supersede it. To do soina single year would require 
a revision of the details of every estimate and expendi. 
ture, based upon an inquiry into all branches of the 
municipal service; to do it for aseries of years, and in 
advance, will be to attempt to foresee every contin- 
gency and provide against every contingency that may 
possibly arise to affect the public necessities."’ This 
we think disposes of the present controversy. It is 
true that was a case in which a bondholder was seek- 
ing payment out of the ordiuary revenue fund after 
the special tax authorized by law to be levied for his 
benefit had been exhausted, but the balance due him 
was just as much a charge on the ordinary revenue 
fund as if there had been no other provision in his 
favor. United States v. Clark Co., 96 U. 8S. 211. In 
Coy v. Lyons City, supra, the municipal authori- 
ties had levied a tax of five mills only, when by the 
charter they could have levied ten mills. In this way 
they showed that the full tax was not needed for cur- 
rent purposes, and the court was therefore free to re- 
quire them to proceed with the execution of the power 
which had been conferred by law until the judgment 
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creditor was paid. But in Coffin v. Davenport, 26 
Iowa, 515, the same court held that ‘‘when the ordi- 
nary expenses of carrying on the government of a 
municipal corporation require all the proceeds arising 
from a tax, which is the full limit the corporation is 
authorized to levy, it cannot be compelled to apply a 
part of such fund to the payment of a judgment held 
by a creditor against it.’’ Thecase of Beaulien v. 
Pleasant Hill, supra, is to the same effect, for there 
the order was to levy the special tax for the payment 
of the judgment, unless it should be made to appear 
upon a further return that the power had been already 
exhausted, and that the fund raised had been prop- 
erly appropriated. It follows that the judgment of the 
court below ordering the levy of a tax of one mill for 
the benefit of the relators, upon the facts stated in the 
answer and admitted by the demurrer, was erroneous, 
and that it must be reversed. County of Clay v. U.S. 
Opinion by Waite, C. J. 

[Decided Dec. 7, 1885.] 


ASSIGNMENT— CAUSE OF ACTION FOR FRAUD.—The 
rule is that an assignment ofa mere right to file a bill 
in equity for fraud committed upon the assignor will 
be void as contrary to public policy and savoring of 
maintenance. But when property is conveyed, the 
fact that the grantee may be compelled to bring a suit 
to enforce his right to the property does not render 
the conveyance void. This distinction is taken in the 
case of Dickinson v. Burrell, L. R., 1 Eq. 337. The 
facts in that case were that a conveyance of an inter- 
est in an estate had been fraudulently procured from 
Dickinson by his own solicitor toa third party forthe 
solicitor’s benefit, and for a very inadeguate consider- 
ation. Dickinson, ascertaining the fraud by a con- 
veyance, which recited the facts and that he 
disputed the validity of the first conveyance, 
transferred all his share in the estate to trustees 
for the benefit of himself and children. The trustees 
filed a bill to set aside the fraudulent conveyance, 
upon repayment of the consideration money and in- 
terest, and to establish the trust. The master of the 
rolls, Lord Romilly, in sustaining the bill, said: ‘‘ The 
distinction is this: If James Dickinson had sold or 
conveyed the right to sue to set aside the indenture of 
December, 1860, without conveying the property, or 
his interest in the property, which is the subject of 
that indenture, that would not have enabled the 
grantee, A. B., to maintain this bill, but if A. B. had 
bought the whole interest of James Dickinson in the 
property, then it would. The right of suit is a right 
incidental to the property conveyed.’’ The master of 
the rolls then refers to the cases of Cockell v. Taylor, 
15 Beay. 103; and Anderson v. Radcliffe, El., Bl. & EI. 
806, where he says the same distinction is taken. The 
rule was expounded by Mr. Justice Story in Comegys 
v. Vasse, 1 Pet. 193, as follows: ‘‘In general it may 
be affirmed that mere personal torts which die with 
the party, and do not survive to his personal represen- 
tatives, are not capable of passing by assignment, and 
that vested rights ad rem and in re, possibilities coup- 
led with an interest, and claims growing out of and 
adherent to the property, may pass by assignment.”’ 
In Erwin v. U. S., 97 U. 8S. 392, Mr. Justice Field, who 
delivered the opinion of the court, said: ‘* Claims for 
compensation for the possession, use, or appropriation 
of tangible property constitute personal estate equally 
with the property out of which they grow, although 
the validity of such claims may be denied, and their 
value may depend upon the uncertainties of litigation 
or the doubtful result of an appeal to the Legislature.” 
And see McMahon v. Allen, 35 N. Y. 403, decided in 
the State where the assignment in question was made. 
Weire v. City of Davenport, 11 Iowa, 49; and Gray v. 
McCallister, 50 id. 498, decided in the State where the 








suit was brought. See also a discussion of the subject 


in Graham v. Railroad Co., 102 U.S. 148. Traerv. 
Clews. Opinion by Woods, J. 
[Decided Nov. 23, 1885.] 


—__>—__———_ 


NEBRASKA SUPREME COURT ABSTRACT. 


FRAUD—CONVEYANCE TO DEFEAT ALIMONY—BUR- 
DEN OF PROOF — REMEDY — RETROACTIVE STATUTE.— 
The testimony shows that Martha I. Courtnay is the 
daughter of the plaintiff and Henry Atkins; that the 
property in question is all the property in this State, 
so farasis known, possessed by Henry Atkins, and 
the effect of the transfer is to defeat the plaintiff's de- 
cree for alimony. Section 17, chapter 32, Comp. St., 
declares every conveyance or assigument “ made with 
the intent to hinder, delay, or defraud creditors or 
persons of their lawful rights, damages, forfeitures, 
debts, or demands,” etc., void. Rights of alimony 
certainly are included in this provision. Morrison v. 
Morrison, 49 N. H. 69; Chase v. Chase, 105 Mass. 385; 
Damon v. Damon, 28 Wis. 512; Draper v. Draper, 68 
Ill. 19; Turner v. Turner, 44 Ala. 437. A transfer 
made while a suit is pending, of all the debtor's prop- 
erty, is merely a badge of fraud. It may be shown to 
be valid because the mere pendency of the suit does 
not make the transfer void. Bump Fraud. Conv. (3d 
ed.) 37, 58. But where all the debtor’s property is con- 
veyed with the apparent intention on the part ofa 
grantor to defeat a judgment about to be recovered 
against him, and these facts are known to the grantee, 
the burden of proof rests upon her to show a valuable 
consideration. Baxter v. Sewell, 3 Md. 334; Spindler 
yv. Atkinson, id. 409; Hunters v. Waite, 3 Grat. 26; 
Crossley v. Elworthy, L. R., 12 Eq. 158; Wilson v. 
Buchanan, 7 Grat. 334; Woolston’s Appeal, 51 Penn. 
St. 452; Crumbaugh v. Kugler, 2 Ohio St. 373; Rey- 
nolds v. Lansford, 16 Tex. 286; Raymond v. Cook, 31 
id. 873; Oliver v. Moore, 23 Onio St. 473; Spence v. 
Dunlap, 6 Lea, 457. It is the bona fide purchaser, and 
not the innocent donee that is protected. Therefore 
the burden of proving a valuable consideration is on 
the grantee, when proof of that fact becomes neces- 
sary to her protection against those standing in the 
relation of creditors of the grantor. Lane vy. Starkey, 
15 Neb. 285; 8. C., 18 N. W. Rep. 47; Gregory v. Whe- 
don, 8 Neb. 377; 8. C., 1 N. W. Rep. 309; Savage v. 
Hazard, 1] Neb. 327; 8. C., 9 N. W. Rep. 83; Salmon v. 
Bennett, 1 Am. Lead. Cas. (4th ed.) 53; Battle v. 
Jones, 2 Ala. 314; Abbott Tr. Ev. 448, 449. As Mrs. 
Courtnay failed to introduce any proof on that point 
there is no evidence that she paid any sum whatever 
for the property. (2) Remedies for the collection of 
judgments are largely within the control of the Legis- 
lature; and if no vested right is destroyed such acts 
are valid. It will not be seriously contended that one 
holding property of a debtor as voluntary donee has 
any vested right to hold the same as against one hold- 
ing avalid claim against the donor at the time the 
donation was made. The property in such case, tothe 
extent of the creditor’s claim against the debtor, is 
liable for the satisfaction of the same, and the Legis- 
lature, by providing a mode for subjecting property to 
the payment of the judgment, merely provides for the 
more perfect administration of justice by the applica- 
tion of the property- Itis well settled that where an 
equitable right exists in favor of creditors, the Legis- 
lature has the right to create a legal remedy in their 
favor. Lewis v. McElvain, 16 Ohio, 355; Bolton v. 
Johns. 5 Penn. St. 149; Henderson v. Dickerson, 17 B. 
Mon. 173; Sampeyreac v. U.8., 7 Pet. 222. The act in 
question therefore is valid, and the proceedings under 
it legal, Atkins v, Atkins, Opinion by Maxwell, J. 
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FRAUD—SALE TO RELATIVE—BONA FIDES.—The mere 
sale by a party of his stock of goods to a relative is not 
a badge of fraud. Copis v. Middleton, 2 Madd. 410; 
Wightman v. Hart, 37 Ill. 123; Dunlap v. Bournon- 
ville, 26 Penn. St. 72; Kane v. Drake, 27 Ind. 29; King 
v. Russell, 40 Tex. 124. If such sales were fraudulent 
per se, it would be impossible for family connections 
to aid each other in case of financial embarrassment, 
without danger of being placed in a false position, and 
losing the entire sum loaned. Such aruleif adopted 
could not fail to be productive of great hardship and 
injustice, and has nowhere, so faras the writer is ad- 
vised, been accepted as the law. But wherea debtor 
makes a transfer of his property to a relative for the 
purpose of paying or securing a debt alleged to be due 
such relative, the presumption of fraud is strength- 
ened, for the reason that the transaction is between 
persons with whom asecret trust is most likely to 
exist. Hanford v. Artcher, 4 Hill, 271; Bumpas v. 
Dotson, 7 Humph. 310. Yet where the proof shows 
that there was necessity for, or reasonable fitness and 
propriety in making the transfer, in other words, that 
it was made in good faith upon an adequate consider- 
ation, the presumption of secret trust and intent to 
defraud would ordinarily be overcome. Each case 
must depend upon its own circumstances, and fraudu- 
lent intent being a question of fact, if it should be 
made to appear from the evidence that the object of a 
transfer of property was not to hinder or defraud 
creditors, it should be sustained. All the evidence in 
this case shows that the object of the transfer of the 
goods in question was to secure the debts owing 
the plaintiffs, and in such case the transaction will be 
sustained. Lorton v. Fowler, 24 N. W. Rep. 685; 
Bierbower v. Polk, 22 id. 698. Lininger v. Herron. 
Opinion by Maxwell, J. 

[Decided Nov. 25, 1885.] 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 
OCTOBER TERM, 1885. 

SALE — FRAUD—INTENT — INSOLVENCY.— One who 
being insolvent induces another to sell him prop- 
erty on a credit, concealing the fact of his insolvency 
and having the intent not to pay, is guilty of fraud, 
and the vendor may at his election disaffirm the con- 
tract of sale and recover the goods if no innocent per- 
son has acquired an interestin them. The facts of in- 
solvency and its concealment alone are not sufficient 
to enable the vendor to anuul the contract; they must 
be coupled with the intent not to pay for the goods. 
Bigelow Frauds, pp. 36-37. A leading case on this sub- 
ject is that of Donaldson y. Farwell, 93 U. S. 631, where 
Justice Davis, speaking for the court, says: ‘The 
doctrine is now established by a preponderance of au- 
thority, that a party not intending to pay, who asin 
this instance induces the owner to sell him goods on 
credit by fraudulently concealing bis insolvency and 
his intent not to pay for them is guilty of fraud,which 
entitles the vendor, if no innocent party has acquired 
an interest in them, to disaffirm the contract and re- 
cover the goods.’’ And he cites a number of author- 
ities, both English and American, to support his posi- 
tion. This decision does not militate against the doc- 
trine as laid down by Bigelow, supra, for Justice 
Davis does not hold the mere concealment of the buy- 
er’s insolvency is sufficient for the vendor to annul the 
sale, but the concealment must be coupled with the 
intent not to pay for the goods. The intent is always 
a question for the jury, and to determine whether the 
intent was fraudulent the jury have necessarily to 
look to the circumstances connected with the trans- 
action or those immediately preceding or following it. 





In the cases just cited the buyer bought the goods and 
went into bankruptcy very soon thereafter, and that 
fact was left to the jury to be considered by them in 
determining upon the question of fraudulent intent. 
To the same effect is the case of Wilson v. White, 80 
N. C. 280. The fraud may be practiced by signs, by 
silence, by words, or by acts. It is sufficient if it was 
reasonably calculated to and did induce the seller to 
part with his property. Story Sales, 154 and note to 
153. Des Farges v. Pugh. Opinion by Ashe, J. 


CARRIER—LIABILITY ON BILL OF LADING—AGENCY. 
—A commoncarrier is not bound bya bill of lading 
issued by its agent unless the goods be actually re- 
ceived for shipment; and the principalis not estopped 
thereby from showing by parol that no goods were in 
fact received, although the bill has been transferred to 
a bona fide holder for value. ‘Except as against a 
bona fide transferee of the bills of lading for value,” 
remarks a recent writer, the “carrier may contradict 
it as to the delivery to him of the goods, or as to their 
description, quality, or condition.”” Abbott Tr. Ev. 
537, $45. Carrying the rule still further, Mr. Daniel, 
in his excellent work on Negotiable Instruments, 
volume 2, section 1733, states it thus: ‘‘Although 
the bill of lading is signed by the master of the 
ship, his subscription is as agent for the owner, 
and the contract is binding upon them. But 
the master has no authority to grant a bill of lading 
unless the goods be actually received on board the 
ship; and if he transcends his authority in this re- 
spect, and the goods be not on board, the ship owners 
will not be bound by the bill, although it be trans- 
ferred toa bona fide indorsee for value.’ So it is said 
by the Supreme Court of the United States that the 
general owner is not ‘“‘ estopped from showing the real 
character of the transaction by the fact that libellants 
advanced money upon the faith of bills of lading.” 
Freeman v. Buckingham, 18 How. 182; Pollard v. Vin- 
ton, 105 U. 8S. 7. In like manner Mr. Justice Davis, 
delivering the opinion of the court in the Lady Frank- 
lin, 8 Wall. 327, and reiterating the doctrine, says: 
“The attempt made in the prosecution of this libel to 
charge this vessel for the non-delivery of a cargo 
which she never received, and therefore could not de- 
liver because of a false bill of lading,cannot be success- 
ful, and we are somewhat surprised that the point is 
pressed here.’’ He adds: ‘In this case the bill of 
lading acknowledges the receipt of so much flour, and 
is prima facie evidence of the fact. It is however not 
conclusive on this point, but may be contradicted by 
oral testimony.’’ Upon similar grounds are the rul- 
ings in this court which declare written acknowledg- 
ments of money received liable to contradiction by 
parol proof when no contract is formed by them, as in 
Brown v. Brooks, 7 Jones, 93; Smith v. Brown, 3 
Hawks, 580, and other cases. Williams, Black & Co. v. 
Wilmington & Weldon R. Co. Opinion by Smith, C. J. 
[See 32 Alb. L. J.] 


—_——_-————_—_ 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

CONTRACT—SEPARABLE OR ENTIRE—RIGHT TO RE- 
scINnD.—Whether a contract is separable or entire de- 
pends upon the entirety of the consideratior, or its 
express or implied apportionment to the several items 
constituting the subject, not upon the singleness of 
its subject or the multiplicity of the items composing 
it. Defendant’s witnesses, in an action for breach of 
contract, testified that he sold the plaintiff six car-loads 
of corn deliverable at different times fora price per 
bushel payable by sight drafts, and there was no evi- 
dence of an agreement that the whole price of all the 
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cars was to be paid after final delivery. Held, that it 
was error for the court to charge, that if the defend- 
ant’s testimony was believed the contract was entire, 
and the defendant was bound to deliver all the corn 
before demanding payment. 34 Am. Rep. 136. The 
defendant delivered one car-load, which was accepted 
by the plaintiff, and the sight draft therefor paid, but 
he refused to pay the draft accompanying the second 
car-load, whereupon the defendant stopped further 
shipments, and plaintiff claimed damages resulting 
from such refusal. The court charged the jury that if 
they found from the whole evidence that there was a 
contract made by defendant with plaintiff for the sale 
to the latter of six cars of corn to be delivered at dif- 
ferent times, and the consideration was to be paid on 
each item or car-load, the contract was severable, and 
refusal to honor one draft would not rescind it, and 
plaintiff could recover for the breach in refusing 
to deliver the rest. Held, that this instruction was 
also erroneous. The jury should have been told, that 
if it was the contract of the parties that the corn was 
to be paid for at each delivery, whether one car or 
more, and the plaintiff refused to pay for a delivery 
which had been accepted by him, without some suf- 
ficient reason for such refusal, he thereby authorized 
the defendant to rescind, and if he did so within a 
reasonable time, the contract wasatan end. Rugg v. 
Moore. Opinion by Gordon, J. 

[Decided Oct. 5, 1885.] 


WILL—POWER OF APPOINTMENT—ACT JUNE 4, 1879. 
—A. devised $60,000, in trust, for the use of B. during 
life, with a power of appointment by will of $30,000 of 
it, provided such power were exercised. On May 18, 
1876, B. made a will, the substance of which was: “If 
Idie before my husband,” C., “I leave him all my 
fortune in full ownership, so that he may dispose of it 
as he shall deem advisable.”’ B. died August 2, 1883, 
and during the life of C. Held, that under the act 
of June 4, 1879, her will operated as an execution of the 
power of appointment, and C. took the fund. Auwvert’s 
Appeal. Opinion by Paxson, J. 

[Decided Oct, 5, 1885.] 


——_—___—_ 


IOWA SUPREME COURT ABSTRACT. 


EMINENT DOMAIN—USE OF ALLEY—AWARD OF DAM- 
AGES—NOISE, SMOKE, ETC.—DEPRECIATION OF RENTAL 
VALUE.—An award of damages for laying down a rail- 
road track through an alley in a town, under author- 
ity of an ordinance of the town council, will not bara 
subsequent action by the owner of adjoining property 
to recover damages for the obstruction of such alley 
by reason of a double track laid therein. In an action 
torecover damages for obstruction of an alley ina 
town by arailroad company, where the measure of 
damages as fixed by the ruling of the court is the depre- 
ciation in the rental value of plaintiff's property, evi- 
dence as to the annoyance caused to the occupants by 
the noise, smoke and escape of fire from the engines in 
the operation of the road is admissible. It is not claimed 
by the defendant that the plaintiff did not have a right 
of action when the suit was commenced. The claim is 
that when the right of way was condemned, and inter- 
est allowed on the damages from the date of laying 
down the railroaq tracks in the alley, the plain- 
tiff's right to prosecute the action should cease from 
that time. Appellant relies upon Conger v. Burling- 
ton & 8. W. Ry. Co., 41 Iowa, 419. That case does not 
determine the question now under consideration. A 
very cursory reading of the opinion demonstrates the 
statement we make. The difference between the cases 
is so obvious that we cannot be expected to take the 





time and space to pointit out. Further reliance ishad 
on the case of Daniels vy. Chicago, I. & N. R. Co., 41 
Iowa, 52. In that case the railroad company entered 
upon plaintiffs lot, and used it for railroad purposes 
without instituting condemnation proceedings. The 
plaintiff brought an action of ejectment, and recov- 
ered judgment. Daniels v. Chicago & N. W.R. Co., 
35 Iowa, 129. Thereupon the defendant caused the 
plaintiff's damages to be assessed under the statute. 
It was held that the measure of compensation to which 
plaintiff was entitled was the damages he suffered at 
the date of the occupation of the lot by the railroad 
company, with interest. Under the statute applica- 
ble to that case it was held that there was no provision 
of law prohibiting the corporation from entering upon 
the land prior to the assessment, or requiring the as- 
sessment to be had before the land was occupied; that 
either party was authorized to institute proceedings 
for the assessment of the land-owner’s damages; that 
the land-owner in that case could have instituted the 
statutory proceedings at any time; and that the rail- 
road company held the Jand at the suffrance of the 
owner. The rights of the parties in the case at bar 
are quite different. Section 464 of the Code provides 
that no railroad track can be laid down in any street 
‘until after the injury to property abutting on the 
street * * * upon which such railway track is pro- 
posed to be laid down has been ascertained and com- 
pensated in the manner provided fur taking private 
property for works of external improvements, as pro- 
vided in chapter 4, title 10, of the Code.’’ In the case 
of Mulholland yv. Des Moines, A. & W. R. Co., 60 Iowa, 
740, it was held that under this provision of the stat- 
ute the land-owner is not authorized to cause a sher- 
iff's jury to assess the damages, and that the corpora- 
tion is alone authorized to institute such proceedings, 
and that such proceedings should be had before the 
property is entered upon or appropriated. It will thus 
be seen that there is no authority for an assessment of 
damages now for then, or running back to the time 
when the railway was located and constructed in the 
street or alley. The act was done by the defendantin 
direct violation of a plain provision of the statute, and 
for which it is liable in damages. And it appears to ~ 
us it is the plaintiff's right to recover such damages as 
he sustained up to the commencement of his suit, or 
untila uew appropriation of the land was made by 
the assessment of the damages, and condemning the 
right touse the alley for railroad purposes. As the 
plaintiff had no right to institute the proceedings, and 
the defendant is required to do so before locating its 
line and laying down its tracks, it seems to us that it is 
fair and equitable to require the defendant to pay the 
proper damages down to the time that it commences 
anew to appropriate the right, which under the stat- 
ute may be regarded asa new entry upon the street 
and appropriation of the right. Wilson v. Des Moines 
R. Co. Opinion by Rothrock, J. 

{Decided Dec. 11, 1885.] 


CARRIER—BILL OF LADING—EVIDENCE TO EXPLAIN 
—CONSIGNEE BLANK—ADVANCEMENT OF MONEY BY 
BANK—NEGLIGENT DELIVERY OF GOODS—RIGHT OF 
BANK.—A. purchased lumber from B., intending to 
ship it to Chicago, but B. attached it for non-payment 
of purchase-money, whereupon it was agreed by A., 
B. and the station agent that the bill of lading should 
be issued to B. as consignor, and that he should hold it 
as security for his claim against A.,and that they 
would take the bill of lading to a bank and draw suf- 
ficient money to pay B.’s claim. The bill of lading 
was issued without filling in any consignee, and was 
assigned and delivered with a draft attached, which 
the bank had discounted to the cashier of the bank. A. 
directed the station agent, if he received uo further 
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instructions, to ship the lumber to Chicago to ©., 
which was done, and the lumber was delivered to C." 
before the bank knew of it. Held, in an action by the 
bank against the railroad for delivering the lumber toC, 
that parol evidence was not admissible to show that the 
name of the consignee had been omitted by agreement 
of the parties; that the bank hada right to rely on the 
bill of lading, and was entitled to recover. In Chan- 
dler v. Sprague, 5 Metc. 306, it is said: ** Ordinarily 
the name of a consignee is inserted, and then such con- 
signee or his indorsee may receive the goods and ac- 
quire a special property inthem. Sometimes the ship- 
per or consignor is himself named as consignee, and 
then the engagement of the ship-owner or master is to 
deliver them to him or his assigns. Sometimes no 
person is named; the name of the consignee being left 
blank, which is understood to import an engagement 
on the part of the master to deliver the goods to the 
person to whom the shipper shall order the delivery, 
or to the assignee of such person;”’ citing Abb. Ship. 
(4th Am. ed.) 215. See also City Bank v. Railroad Co., 
44N. Y. 136; Low v. De Wolf, 8 Pick. 101; Glidden v. 
Lucas, 7 Cal. 26. In Hutchinson on Carriers, § 134, it 
is said: ‘‘When there has been no agreement to ship 
the goods which will make the delivery of them to the 
carrier a delivery to the consignee, and vest the prop- 
erty in him, the shipper may, even after the de- 
livery to the carrier, and after the bill of 
lading has been signed and delivered, alter their des- 
tination, and direct their delivery to another con- 
signee unless the bill of lading has been forwarded to 
the consignee first named, or tosome one for his use; 
citing Blanchard v. Page, 8 Gray, 285; Mitchel v. Ede, 
11 Adol. & E. 888, and other cases. But after the car- 
rier or his agent has given one bill of lading or receipt 
for the goods, he cannot give another unless the first 
and all duplicates of the same have been returned to 
him.”’ The reason of this rule is obvious. An assign- 
ment of a bill of lading operates as a transfer of the 
title to the property therein described. Asis said in 
Meyerstein v. Barber, L. R., 2C. P.45: ‘‘ While the 
goods are afloat it is common knowledge, and I would 
not think of citing authorities to prove it, that the bill 
of lading represents them; and this indorsement and 
delivery of the bill of lading, while the ship is at sea, 
operates exactly the same as the delivery of the goods 
themselves to the assignee after the ship’s arrival 
would do.”” Now itis perfectly manifest that if a car- 
rier may issue a second bill of lading without requir- 
ing the return of the first, no reliance can be placed 
upon avy such an instrument by those dealing 
with the consignor with reference to the prop- 
erty. And the same consequences would ensue, if 
he should be permitted, without the surrender of a 
bill of lading, tu ship the property to any one other 
than that named in the instrument. In view of the 
well-known fact that the live-stock, grain, and other 
products of this country are paid for upon advance- 
ments made upon bills of lading just as was done in 
this case, the interests of commerce seem to require 
that the rule that no alteration shall be made in con- 
tracts of this character without the production of the 
original, should be strictly enforced. The defendant 
appears to have had due regard to this rule when pre- 
paring its blank bills of lading. The last provision 
therein contained, to-wit, ‘*‘ This bill of lading to be 
surrendered before property is delivered,’’ was printed 
across the face of the instrument. It is claimed by 
counsel that this part of the contract was no part of 
the mutual obligation, put that it was a provision for 
the protection of the defendant which it might well 
waive. It is true it could, as it did in this case, de- 
liver the property without the surrender of the bill of 
lading. But it did so at its peril. This bill of lading 
was issued with a full knowledge that it was intended 





to procure an advancement of money upon it; but 
whether the agent had such knowledge or not, third 
persons dealing with Wells & Co. were justified in be- 
lieving that their assignee would reeeive the property 
upon the surrender of the instrument. Garden Grove 
Bank v. Humeston & S. R. Co. Opinion by Roth- 
rock, J. 

(Decided Dec. 11, 1885.] 


NEGLIGENCE—RELEASE OF CLAIM—FAILURE TO READ 
—ESTOPPEL.—A party, who having the capacity and 
opportunity to read a release of claims for damages 
for personal injuries, signed by him, and not being 
prevented by fraud practiced on him from so reading 
it, failed to do so, and relied upon what the other 
party said about it, isestopped by his own negligence 
from claiming that the release is not legal and binding 
upon him according to its terms. Wallace v. Chicago, 
St. P., M. & O. R. Co. Opiniou by Rothrock, J. 
(Decided Dec. 12, 1885.] 


PARTNERSHIP — POWER TO SELL ALL FIRM PROP- 
ERTY.—One partner has no power to sell the whole 
firm property without consultation with or consent of 
his absent copartner, who could be easily communi- 
cated with by mail or telegraph. Loeb v. Tuttle, 58 
Towa, 469, distinguished. Hunter v. Wayneck. Opin- 
ion by Seevers, J. 

(Decided Dec. 12, 1885.] 


eS 


SUPREME COURT ABSTRACT. 

TELEGRAPH COMPANIES — CONDITION ON BLANK — 
NEGLIGENT TRANSMISSION OR DELIVERY OF MESSAGE 
—DAMAGES.—Where an unrepeated telegram, sent on 
a printed blank that provides that ‘* * * * it is 
agreed between the sender and the company that said 
company shall not be liable for mistakes or delays in 
the transmission or delivery, or for non-delivery 
of any unrepeated message, whether happening by 
negligence of its servants or otherwise, beyond the 
amount received for sending the same,”’ is delayed, 
and by reason of such delay the sender loses the sale of 
a horse, he may recover the amount of loss actually 
sustained by him. It is insisted that according to the 
terms cf the contract signed by the plaintiff when he 
sent his message, the company is relieved from all lia- 
bility to respond in damages to the plaintiff for any 
neglect or delay in forwarding or delivering the mes- 
sage beyond the repayment of the money paid to the 
company for sending the same. Whatever may be the 
decisions of other courts in other States upon this 
question, we think the decisions of this court settle 
the question against the appellant. Candee v. W. U. 
Tel. Co., 34 Wis. 471; Hibbard v. W. U. Tel. Co., 33 id. 
558, 568. In these cases the telegrams were sent as 
night despatches,upon printed blanks of the company, 
by the terms of which such messages were sent at half 
the usual rates for day messages, ‘‘on condition that 
the company should not be liable for errors or delay 
in the transmission or delivery or non-delivery of 
such messages, from whatever cause occurring, and 
should only be bound in such cases to return the 
amount paid by the sender.’”’ In both cases it was 
held that the contract was void as against public pol- 
icy so far as it undertakes to protect the company 
from liability for the negligence or fraud of its agents. 
In the last case cited the present chief justice says, 
quoting from the opinion in Baldwin v. U.S. Tel. Co., 
45 N. Y. 751: ‘‘ While telegraph companies are not in- 
surers, and do not guarantee the delivery of all mes- 
sages with entire accuracy and against all contingen- 
cies, they do undertake for ordinary care and vigi- 
lance in the performance of their duties, and to an- 
swer for the neglect and omission of duty of their ser- 
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vants and agents.”’ ‘And this degree of liability the 
law imposes upon them, as well in the transmission 
and delivery of a night as of aday despatch.” Chief 
Justice Dixon, in the Candee, case says: ** Either the 
company enters into a contract with him (the sender 
of the message), and takes upon itself the burden of 
some sort of legal obligation to send the message, or it 
does not. It would be manifestly against reason, and 
what all must assume to be the intention of the par- 
ties, to say that no contract whatever is made be- 
tween them, and nobody, not even the officers or rep- 
resentatives of the company, asserts such a doctrine. 
It would seem utterly absurd to assert it. Holding it- 
self out as ready and willing and able to perform the 
service for whosoever comes and pays the considera- 
tion itself fixed and declared to be sufficient, and act- 
ually receiving such consideration, it cannot be de- 
nied, we think, that a legal obligation arises and duty 
exists on the part of the company to transmit the mes- 
sage with reasonable care and diligence, according to 
the request of the sender.’’ We are quite satisfied 
with the decisions of this court ubove cited, and with 
the reasons given to sustain them, and we believe they 
are in accord with the weight of authority in other 
courts. See U.S. Tel. Co. v. Gildersleve, 29 Md. 248; 
Baldwin v.U.S.Tel.Co., 45 N.Y. 744; Breese v.Same, 48 
id.140; Bartlett v.W.U.Tel. Co., 62 Me. 209; New York 
& W. P. Tel. Co. v. Dryburg, 35 Penn. St. 298; ‘Tele- 
graph Co. v. Griswold, 37 Ohio St. 301; W. U. Tel. Co. 
v. Fenton, 52 Ind.1; Abraham vy. W. U. Tel. Co., 23 
Fed. Rep. 315; Express Co. v. Caldwell, 21 Wall. 269; 
Parks v. Alta Cal. Tel. Co., 13 Cal. 422; White v. W. U. 
Tel. Co., 14 Fed. Rep. 710-718; True v. International 
Tel. Co., 60 Me. 9; Wann v. W. U. Tel. Co.. 37 Mo. 
482. In holding that the telegraph company was lia- 
ble to the plaintiff upon the facts proved in this case, 
we do not wish to be understood as holding that the 
company, under the agreement in question, would be 
liable for a mere mistake as to the accuracy of the 
message sent, or in itsdelivery, which might occur in 
the transmission and delivery, notwithstanding the 
exercise of ordinary care on the part of the company, 
its agents and servants. The evidence in this case 
shows a want of ordinary care and diligence in the 
transmission and delivery of the message when unex- 
plained, and not a mere mistake which might occur 
consistently with the exercise of ordinary care. The 
learned Circuit judge did not err in charging the jury 
that ‘‘it was the duty of the defendant company to 
transmit the message with reasonable care and dili- 
gence, and in so far as the contract at the head of the 
message blank undertakes to limit or change this lia- 
bility, it is void.” Zhompson v. Western Union Tel. 
Co. Opinion by Taylor, J. 

(Decided Dec. 1, 1885.] 


ASSIGNMENT FOR BENEFIT OF CREDITORS — PREFER- 
RING LABORERS, SERVANTS, AND EMPLOYEES.—L. & L. 
had acontract with B. & B., who operated a steam 
wood factory, and took contracts for all kinds of light 
woodwork, under which L. & L. furnished rough 
planks which B. & B. were to sawand work up ac- 
cording to directions of L. & L., and to be paid 
therefor $15 per thousand feet, at the rate of $50 per 
month. Held, that B. & B. were not ‘‘ laborers, ser- 
vants, or employees ”’ of L. & L. within the meaning of 
the statute regulating assignments, and that an as- 
signment by L. & L. preferring them to other credit- 
ors was void; following Campfield v. Lang, 25 Fed. 
Rep. 128. This statute was lately considered by the 
District Court of the United States for the Eastern 
District of this State in the case of Campfield v. Lang, 
25 Fed. Rep. 128, and in a very clear and concise argu- 
ment the learned district judge reached the same con- 
Clusion as we have in the case at bar. The following 





cases cited by the learned counsel for the appellant 


sustain the conclusion we have reached in this case: 
Heebner v. Chave, 5 Penn. St. 115; Peck v. Miller, 39 
Mich. 594; Dean v. De Wolf, 16 Hun, 186; Hill v. 
Spencer, 61 N. Y. 274; Pennsylvania & D. R. Co. gv. 
Leuffer, 84 Penn. St. 168; Smith v. Brooke, 49 id. 
147; Sullivan’s Appeal, 77 id. 107; Gravatt v. State, 
25 Ohio St. 162; Wells v. Southern Minn. Ry. 
Co., 1 Fed. Rep. 270; State v. Rusk, 55 Wis. 465. The 
assignors having in their assignment preferred a debt 
due to one of their creditors contrary to the provis- 
ions of $1, ch. 349, Laws 1883, the assignment is void 
and the assignee had no title to the property described 
in such assignment, orthe money derived from the 
sale thereof, as against a creditor of the assignors. 
Lang v. Lang. Opinion by Taylor, J. 

(Decided Dec. 1, 1885.] 


———_—>__————. 


CRIMINAL LAW. 





WITNESS — PROFESSIONAL OPINION— PRE-REQUIRE- 
MENT'OF PROFESSIONAL FEE—Infan action for an assault 
and battery a witness, who was a physician, was called 
to testify in behalf of the plaintiff, on the trial, and 
stated that he was called to see the plaintiff profes- 
sionally, after the injury, and described the condition 
in which he found the patient. The witness was then 
shown a policeman’s ‘‘billy,’’ and asked if a blow 
struck with it on the head, at or near the temple, 
would or would not be likely to produce upon the per- 
son receiving such blow, a condition Jike or similar to 
that in which he found the plaintiff. The witness 
thereupon, without answering the question, made in- 
quiry of the court whether it Gid not call solely for a 
professional opinion, and the court answered that it 
did. Witnessthen declined to answer until his pro- 
fessional fee of $10 should be paid or secured to him, 
and persisting in his refusal, the court imposed a fine 
upon'the witness, as foru contempt of court. On er- 
ror it was held, that having already, and without ob- 
jection on his part, stated the condition of the patient 
he had visited professionally, the witness could not 
properly refuse to give his opinion as to the cause of. 
the symptoms he discovered to exist, and this without 
a professional fee being paid or secured to him there- 
for. The opinion sought to be elicited was pertinent 
to the subject about which he had voluntarity testi- 
fied. Sup. Ct. Ill. Wright v. People. Opinion by 
Scott, J. [112 Ill. 540). 


—_————_ 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Jan. 19, 1886: 

Order of General Term affirmed, and judgment abso- 
lute ordered for plaintiff on the stipulation, with costs 
—Frank Seifert, respondent, v. City of Brooklyn, ap- 
pellant.——Judgment reversed, new trial granted, 
costs to abide the event—Cyrus Butler, respondent, v. 
John Smalley and another, appellants; Sarah J. Uline, 
respondent, v. N. Y. C. & H. R. R. Co., appellants; 
Rebecca Wolf, respondent, v. Walter F. Kirkpatrick 
et al., impleaded, appellants; Eliza Aun Longendyke 
et al., respondents, v. Charles Anderson, appellant; 
Abram Wakeman, Jr., and another, appellants, v. 
Wheeler & Wilson Manuf. Co., respondents, Henry 
Hildreth, respondent, v. City of Troy, appellant; John 
Reed, respondent, v. George McConuneli, survivor of 
Gardner Deed, appellant.——Judgment affirmed, with 
costs—Robert C. Martin, appellant, v. Jacob S. Rec- 
tor, respondent; John C. Monty. :espondent, v. Wm. 
H. Bloomingdale, appellant, fichara Poillonand an- 
other, respondents, v. City of brookiyn, appellant; 
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Peter De Baum, appellant, v. Frank FE. Bean et al., 
respondents; Theodore v. Masten, respondent, v. Ade- 
laide Olcott and another, appellants; Michael Den- 
man et al., respondents, v. John McGuire, impleaded, 
appellant; Luther A. Wing, respondent, v. Erastus 
Rapalee, appellant; Robert J. Dean, respondent, v. 
Henry D. Van Nostrand et al, appellants; Belgian 
Glass Go., respondents, v. Theodore Pabst et al., ap- 
pellants; John E. Styles, respondent, v. John B. Ful- 
ler, appellant; Steuben Co. Bank, respondent, v. John 
L. Alberger and another, appellants; Henrietta T. 
Flagg, respondent, v. Manhattan Ry. Co., appellant; 
Edward M. Harrington, appellant, v. Erie Co. Savings 
Bank, respondent; Henry C. Demming, respondent, v. 
Edward M. Parrott, appellant; Patrick Duffy, appel- 
lant, v. New York & Manhattan Beach Ry. Co., re- 
spondent; Francis Breucher, respondent, v. Village of 
Port Chester, appellant; Lucy A. Michaelson, appel- 
lant, v. Elisha S. Fowler et al., respondents; Robert 
H. Crandall, appellant, v.Board of Education of Boon- 
ville, respondent; Elizabeth Welsh, appellant, v. John 
T. Wilson, respondent; Robert A. Stanton, receiver, 
v. Osoner M. Westover et al.; Bertrand Clover, Jr., 
respondent, v. Greenwich Ins. Co. of New York, ap- 
pellant; Thomas Nelson, individually and trustee, re- 
spondent, v. John V. Purdy, appellant; Sarah L. 
Tingue, respondent, v. Village of Port Chester, appel- 
lant; Maria Merritt et al., respondents, v. Village of 
Port Chester and another, appellants; Emeline Bo- 
gardus, appellant, v. New York Life Ins. Co., respond- 
ent.——Order affirmed with costs—People, ex rel. Bd. 
of Supervisors of UJster Co., respondents, v. Common 
Council of Kingston, appellants; Wm. Scholle, appel- 
lant, v. Jacob Scholle and another, respondents; 
Oneida Co. Bank, respondent, v. Arthur S. Herenden 
and another, appellants; Caleb W. Loring, executor, 
respondent, v. Amos Binny et al., appellants; In re 
opening of Riverside Park on application of N. Dane 
Ellingwood, etc. ; Merchants’ Nat. Bank, City of New 
York, respondent, v. James F. Sheehan and another, 
appellants; In re petition of Louis Knaust to vacate, 
etc.; People, ex rel. Leon Van Heck, respondent, v. 
New York Catholic Protectory, appellant (in matter 
custody of Johu Van Heck); Corn Exchange Bank of 
Chicago, respondent, v. Alphonso W. Blye as receiver, 
etc., appellant; Henry Clews et al., respondent, v. 
Cornelius Reilly, appellant; Wm. Scholl v. Jacob 
Scholl; In re application of Staten Island Rapid Tran- 
sit Co. to acquire land of John H. Starin et al.; 
People v. The Knickerbocker Life Insurance Com- 
pany; Albert Lee Hunt, claimant and appellant.—— 
Judgment reversed and new trial granted, and pro- 
ceedings remitted to the Court of sessions of Monroe 
county for that purpose—People, respondent, v. Wil- 
liam Thomas Murphy, appellant.——Judgment af- 
firmed—People, respondent, v. Patrick Kiernan, ap- 
pellant; People, respondent, v. Daniel T. Donovan, 
appellant.——A ppeal dismissed—In re Estate of Bur- 
gess Cluff, deceased, Edward E. Tower, executor; 
Leon Rheinstrom, respondent, v. Bernhard Midas, 
appellant; George Streat, respondent, v. Victor A. 
Rothschild, et al.. appellants; Wm. Baxter, respond- 
ent, v. Robert Colgate, et al., appellants.——Judgment 
affirmed with costs—Catherine J. Wise, respondent, 
v. Phoenix Fire Ins. Co. of Hartford, Conn., appellant. 
——Order of General and Special Terms reversed and 
order and judgment vacated and the case remitted to 
the Special Term of the court below for further action 
there, and the defendants to have costs of appeal to 
the General Term and to this court, and $10 
costs of this motion—Andrew H. Hammond, respond- 
ent, v. James Morgan, appellant.—Judgment of 
General Term affirmed and judgment absolute or- 
dered for defendant on the stipulation, with costs—J. 





Morris Childs et al., v. Horace F. Kendall, as assignee, 
etc., respondents. ——Order of General Term reversed 
and judgment entered for defendant on the stipula- 
tion, with costs—Andrew Satterly, respondent, v. 
Robert Winnie, appellant.——Order of General Term 
reversed and judgment entered on report of the re- 
feree, affirmed, with costs—Barnetts, Palmer & Heal 
Dyeing Establishment, respondent, v. W. Monroe 
Wharton et al., appellants; Samuel Billings, respond- 
ent, v. Leslie W. Russell, et al., appellants. ——Order 
of General Term affirmed—People ex rel. Harvey W. 
Mansell, respondent, v. Court of Oyer and Terminer, 
appellant.—— Judgment of General Term affirmed 
without costs to either party—Ferdinand Mayer, ap- 
pellant, v. Mayor, etc., of New York, respondents- 
——Order of General Term affirmed and judgment ab- 
solate ordered for plaintiff on the stipulation, with 
costs—Edward Evans and another, survivors, etc., re- 
spondents, v. Conrad Backer et al., appellant. 
Judgment of General Term reversed and judgment of 
Special Sessions affirmed — People, appellants, v. 
Arthur Cipperly, respondent.——Order of Special and 
General Terms reversed and motion for leave to dis- 
continue granted without costs on this appeal to either 
party—In re Petition of Prescott Hall Bulter as ad- 
ministrator of Bomaryee Byrangee Colah, for account- 
ing by N. Jarvis, Jr.,as committee, ete.——Order of 
General Term affirmed and judgment absolute ordered 
against the defendant on the stipulation, with costs— 
James V. Davis, respondent, v. Arovestus Crandall, 
appellant.——Order of General Term reversed, order 
of Special Term affirmed, with costs—People ex rel. 
New York; Harlem R., resp., v. Com’s of Taxes, etc. 
of New York: Same v. Same, 1880; Same v. Same,horse 
railroad.—Motion for reargument denied, with costs 
—Wnm. Gleason, respondent, v. C. H. Bell, appellant; 
Wm. T. Cunningham, appellant, v. Benjamin F. Jud- 
son, respondent.—NMotion to dismiss appeal denied, 
with costs—Ansonia Brass and Copper Company, ap- 
pellant, v. William C. Conner et al., executors, re- 
spondents.— Motion to continue action granted, 
without costs—Solomon Langlois, adm’r, respondent, 
v. President of Delaware & Hudson Canal Co., appel- 
lant.— Motion to advance cause granted, without 
costs—Chester S. Cole, respondent, v. State of New 
York, appellant. 


—_———__>___—. 


NOTES. 

Here is a decided compliment for ourselves from the 
Chicago Legal Adviser: ‘*‘ The Columbia Jurist, a well- 
conducted law journal published in New York city, 
takes a neighboring law journal to task in the follow- 
ing language: ‘Our old— we had almost said fossil- 
ized — friend, the ALBANY LAW JOURNAL, is again 
metaphorically frothing at the mouth over the rejection 
of the Field Code by the Bar Association of this city. 
It imputes all kinds of motives but honest ones to that 
body, and is evidently so steeped in its own conceit as 
not to appreciate the fact that it is possible for lawyers 
to vote against its pet measure, and do it from an hon- 
est conviction.’ Tocallthe law journal referred to 
* fossilized’ is a kind of flattery, which instead of be- 
ing offensive, as might be supposed, will no doubt be 
received by said journal with immense satisfaction, 
especially when we take into consideration that its 
superficial character has been earning for it the affem- 
minite reputatien of ‘being the dude of law journal- 
ism.’’ (Verbatim et literatim.) 

We have often thought that we would keep a list of 
funny misprints that come to us in our proof-reading. 
One of the funniest came in our current index— 
‘Payment by stranger for benefit of editor’ — mean- 
ing creditor. 
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CURRENT TOPICS. 


N our last number we had time only to chronicle 
the demise of the New York State Bar Associa- 
tion, without dwelling on its virtues or its faults. 
We may take it for granted that it is dead. An 
association that has not had a quorum present at a 
meeting in two — we belieye, in three— years, may 
safely be pronounced dead. That is not to say 
that another one may not be born and live and 
flourish, but this one is dead. We hardly think 
however that lawyers are much given to the assem- 
bling of themselves together — perhaps because they 
are not saints. The American Bar Association is a 
moribund institution, although possibly last sum- 
mer’s transfusion of blood into it in the form of a 
discussion upon a really live topic may prolong its 
life a while. So long as the real leaders of the pro- 
fession take no interest in such meetings, so long 
they will be a failure. They unavoidably fall into 
the hands of extremists and eccentrics and doctrin- 
naires, or into those of men of little influence, and 
who shudder at the advancing of a new idea, or the 
suggestion of legal reform, The radical difficulty 
is that these meetings are composed chiefly of men 
who are always in favor of standing still and looking 
back — always looking out for a train and never 
crossing the track. They applaud the time honored 
moral sentiments, and do nothing to further them. 
For example, the only portion of Gov. Hill’s ad- 
dress last week that was applauded wasthat which 
was aimed at shysters, and yet there probably were 
not six men present who would have pluck enough 
to move to disbar the worst shyster in their town. 
They perhaps would dare do it in somebody else’s 
town, but not at home. Timidity is one glaring 
fault of the men who run such associations, pro- 
crastination is another. They have become so used 
to putting off their lawsuits that the moment any 
thing alive and useful is suggested for action, they 
move a “continuance,” and so they continue to 
move. If there is one subject of crying importance 
in these days it is that of jury reform, and yet noth- 
ing has every been said or done about it at Sara- 
toga or here. Associations for the reading of 
learned, long and tedious essays, for mutual admir- 
ation, for celebrating the virtues of the fathers and 
lamenting the decadence of the bar—for groaning 
and shaking of heads — are of no earthly use, and 
they will not prosper. As for our views on the 
New York City Bar Association we refer to our 
leader of last week. With all its faults it has at 
least the dubious virtue of energy in a bad cause. 


The recommendation of our State Bar Associa- 
tion to the Legislature that the salaries of the judges 
of the Court of Appeals should be substantially in- 
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creased, ought to receive immediate and serious 
consideration. These judges now receive $7,000, 
and $1,200 for expenses, we believe, and the chief 
gets $500 more— why, we cannot conceive unless 
for the extra trouble of writing “OC.” before “J.” 
They are obliged, or at least ought, to live here, in 
order to perform their duties promptly and without 
waste of time. This they cannot afford to do at 
the present salary, unless they are asked to leave 
their families behind, which is unreasonable. The 
salary is not so much as that of a police justice 
in the city of New York. Every one of them has 
made a pecuniary sacrifice in duing service for the 
public. Three deceased judges worked themselves 
to death in that service. The health of nearly all 
the rests has suffered. One of them, who retires 
next fall, has been a judge for 25 years, The judges 
work as hard as the most laborious at the bar. The 
court is the most important in America, next to the 
Federal Supreme Court, and has and always bas 
had the most implicit confidence and respect of the 
community. The question is whether it is fair to 
these men to ask them to sacrifice their pecuniary 
interests, and spend their best years in the public 
service without adequate compensation. For our- 
selves, we do not think the Supreme Court judges 
in the city of New York overpaid at $15,000, and 
certainly those of the highest courts earn and de- 
serve as much. We do not believe that the high 
salaries paid in England are desirable or necessary 
in this country, but we do think that a judge of the 
Court of Appeals should be paid as much, for ex- 
ample, as a leading and favorite clergyman in the 
city of New York. We have no doubt there are 
plenty of lawyers who would be glad to perform 
these duties for half the present salary. There are. 
always plenty of lawyers who think the judges 
overpaid. But the question is what is this service 
thus performed worth #? And we hope the Legisla- 
ture will take measures to correct this wrong. 


The argument of Mr. Robert R. Bishop, before 


Judge Devens, of the Massachusetts Supreme 
Court, on the question whether the State had vested 
the exclusive right of publication of the judi- 
cial opinions of that court in Little, Brown & Co., 
will be of general interest. The contract in ques- 
tion provides that the reporter shall not ‘‘ furnish 
for publication any reports of said decisions.” The 
clauses of the statute relied on to justify this language 
are the following: ‘‘During the term of the con- 
tract herein provided for, the reporter shall not be | 
required or allowed to publish the reports thereof,” 
and ‘‘the stereotype plates and copyright of the 
volumes published under said contract shall be the 
property of said firm.” Mr, Bishop said: ‘‘ The 
intention of the first of these clauses we say is very 
obvious. Up to this time, during the entire period 
of the reporting of the decisions of this court up 
to 1879, the reporter had been both allowed and 
required to publish the reports; now this right and 
duty were both cut off. By this statute, the right 
of property in the volume was to be transferred to 
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Little, Brown & Co., and the reporter was to cease 
to have any right of property in them; and there- 
fore the statute provides that he ‘shall not be 
required or allowed to publish’ them; but it does 
not extend one whit further than that, and imposes 
no duty upon the reporter, nor does it authorize any 
contract imposing a duty upon him, to refuse access 
to the opinions of this court to the public, or to any 
individual, whether desired for purposes of publica- 
tion or otherwise. We also say that the phrase at 
the end of the section, that the stereotype plates and 
copyright of the volumes published shall belong to 
Little & Brown, gives no new rights. It is begging 
the question to say that that phrase covers the 
opinions as well as the remainder of the contents of 
the volume, because the very question is whether it 
does, and the clear current of authority in leading 
and well decided cases is the other way. I cite 
first, Banks v. Manchester, 23 Fed. Rep. 143. This 
was acase arising under the statute of Ohio, which 
is much stronger than our statute in favor of pro- 
hibition. The language of the Ohio statute is, 
‘During the term of the contract said contractor 
shall have the sole and exclusive right to publish 
such reports, so far as the State can convey the 
same.’ That language is much stronger, as we think, 
than the language of this statute, and the question 
was there as here, whether there was a sole and 
exclusive right of publication of the opinions; 
and this is the view of the court: ‘It is 
in accordance with sound public policy in 
a commonwealth where every person is pre- 
sumed to know the law, to regard the authori- 
tative expositions of the law by the regularly con- 
stituted judicial tribunals as public property, to 
be published freely by any one who may choose to 
publish them. And such publications may be of every 
thing which is the work of the jndges, including 
the syllabus and the statement of the case, as well 
as the opinion, The copyright of the volume does 
not interfere with such free publication.’ If the 
copyright of the volume does not cover the opinions 
of the court, it is entirely immaterial whether the 
period is two years or five years. ‘It,’ the copy- 
right, ‘ protects only the work of the reporter; that 
is to say, the indexes, tables of cases, statements of 
points made, and authorities cited by counsel.’ * * * 
The opinion goes on to consider whether it is possi- 
ble for a copyright to be taken out which shall 
cover the opinions of the judges, alluding to the 
suggestion made in one case, though without any 
decision on the point, and also in a text-book, that 
inasmuch as the entire time of the judges is de- 
voted to the work of their office, the product of 
their labors belongs to the Commonwealth, and a 
copyright might be taken out by the Commonwealth 
itself. The court however held that whether this 
is so or not, it was sufficient to say that the State of 
Ohio had not adopted legislation to that end. If 
that was the case under the Ohio statute, for a still 
stronger reason is it the case here. Under the 





language of our statute, ‘the stereotype plates and 





copyright of the volumes shall be the property of 
said firm,’ the State certainly does not adopt legis- 
lation to the end of obtaining a copyright upon the 
opinions of the judges, if under the language ‘during 
the term of the contract, said contractor shall have 
the sole and exclusive right to publish such reports 
so far as the State can convey the same,’ the lan- 
guage of the Ohio statute, it does not. The well- 
known case of Wheaton v. Peters, 8 Pet. 581, is an 
authority which we desire to cite to your Honor 
upon the question of the opinions of the judges 
being common public property, as well as Ayers v. 
Callahan, 5 Fed. Rep. 726. * * * * We say also 
that it would be difficult to conceive that the Legis- 
lature of the Commonwealth meant by this lan- 
guage to put such ownership in the firm or in any 
individual, such right to withhold for a certain 
time from the public these opinions, as is contended 
for bythe other side. Assuming that the Legisla- 
ture has a right to do it, which may admit of 
doubt — in the State of New York the Constitution 
prohibits it, and in Massachusetts the spirit of our 
Constitution is opposed to it; but assuming that the 
Legislature has a right to do it—the Legislature 
would do it if at all in emphatic and clear language; 
in such language as would admit of no question of 
construction, It is not to be believed, unless it is 
clear that the newspapers of this Commonwealth, 
and the periodical press, have not the right to pub- 
lish, for the information and benefit of the citizens 
of the Commonwealth, the opinions of the judges 
as freely as they have a right to publish the statutes 
which are passed by the Legislature. The laws of 
the Commonwealth are embodied in part in the 
statutes, and in part in the opinions of the judges 
of the highest court, and if the Legislature ever 
does undertake such a thing as to prohibit the pub- 
lication of any parto its laws for any length of 
time, I submit it will be done in language which 
will admit of no question of construction.” This 
argument is unanswerable, and we do not believe it 
will ever be held that the Legislature have any 
right to give a monopoly of the publication of the 
judicial opinions to any citizen. It is bad enough 
not to have all the laws written, without in addition 
enacting that those that are written shall not be as 
free as the air and the water. 


We understand, although we have not seen the 
decision, that the Massachusetts court have granted 


the injunction asked for. Probably the law will 
be promulgated in the contractor’s own good time. 
Meantime we do not know whether it is the decis- 
ion of asingle judge or of the full bench. But 
whatever it is, we not believe it to be the Jaw or 
consistent with public policy, nor do we believe 

that it will long be tolerated. 

——— 
NOTES OF CASES. 

N_ Singerly v. Thayer, Pennsylvania Supreme 
Court, October 5, 1885, 3 Eastern Rep. 287, A. 
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agreed in writing to construct an elevator in B.'s 
new building, ‘‘ according to verbal specifications 
given by your architect for $2,300, warranted satis- 
factory in every respect.” Held, that the words 
“satisfactory in every respect” referred to B., and 
that a refusal by him to accept the elevator, made, 
not capriciously, but in good faith, on the ground 
that it did not work satisfactorily, would be sus- 
tained. The court said: ‘‘The controlling ques- 
tion is what meaning and effect are to be given to 
the words ‘warranted satisfactory in every respect ?’ 
Satisfactory to whom ? Certainly not to the maker 
only. Was it to be satisfactory to the person for 
whom it was to be made and by whom it was to be 
used ? The learned judge thought this was not a 
necessary requirement, but if it was built in a work- 
manlike manner and performed its intended pur- 
pose in a manner which ought to be satisfactory to 
the plaintiff in error, that was sufficient. In 
other words, it may have been wholly unsatis- 
factory to him, yet if the jury thought he ought 
to have been satisfied, he was bound to accept it. 
In effect that is, it need not have operated to his 
satisfaction in any respect, but to the satisfac- 
tion of the jury whieh might be called to pass on 
the rights of the parties. The proposition was 
made to induce him to purchase a kind of elevator 
not in general use. The fair inference is that he 
desired to procure one that would be satis- 
factory to himself. The manifest import and mean- 
ing of the language used is, that it should be satis- 
factory to him. This then was the agreement. To 
him alone was the proposition made. It would not 
have been any clearer had it read warranted satis- 
factory to you in every respect. He therefore was 
the person to‘decide and to declare whether it was 
satisfactory. He did not agree to accept what 
might be satisfactory to others but what was satis- 
factory to himself. This was the fact which the 
contract gave him the right to decide. He was the 
person negotiating for its purchase. He was the 
person who was to test it and to use it. No other 
persons could intelligently determine whether in 
every respect he was satisfied therewith. McCarren 
v. McNulty, 7 Gray, 136, was on an agreement to 
make a book-case, ‘‘in a good, strong and work- 
manlike manner, to the satisfaction of the president 
of the society,” for which it was to be made. It was 
held not to be sufficient to prove that it was con- 
structed according to the terms of the agreement 
without also proving it was satisfrctory to or ac- 
cepted by the defendant. When the agreement is 
to make and furnish an article to the satisfaction of 
the person for whom it is to be made, numerous 
authorities declare it is not a compliance with the 
contract to prove he ought to have been satisfied. 
It was so held in Gray v. Railroad, 11 Hun, 70, where 
the contract was for the purchase of a steamboat; 
in Brown v. Foster, 118 Mass. 186; 8. C., 18 Am. 
Rep. 463, when the agreement was to make a suit 
of clothes; in Zaleski v. Clark, 44 Conn. 218; S. 
C., 26 Am. Rep. 446, on a contract fora plaster 





bust of the deceased husband of the defendant; in 
Gibson v. Cranage, 39 Mich. 49; 8S. C., 33 Am. Rep. 
331, where a portrait was to be satisfactory to the 
defendant, and in Hoffman v. Gallagher, 6 Daly, 
42, where a portrait of defendant was to be satisfac- 
tory to his friends. So where a person got a set of 
teeth from a dentist under an agreement that they 
were to be satisfactory, it was held, in Hartman v. 
Blackburn, 7 Pittsb. Leg. Jour. 140, that he was 
made the exclusive judge of their value. To jus- 
tify a refusal to accept the elevator on the ground 
that it is not satisfactory, the objection should be 
made in good faith. It must not be merely capric- 
ious. It is declared in 1 Pars, Cont. 542, if A. agrees 
to make something for B. to meet the approval of 
B., or with any similar language, B. may reject it 
for any objection which is made in good faith and 
is not merely capricious. Andrew v. Belfiled, 2 €. 
B. (N. 8.) 779 is cited to support this view. That 
case arose on a written agreement to build a car- 
riage in a manner which should meet the ap- 
proval of the person for whom it was to be made, 
not only on the score of workmanship, but also that 
of convenience and taste. It was held that his re- 
jection made in good faith was conclusive.” See 


note, 33 Am. Rep. 353. As to ‘‘deem himself in 
danger,” in chattel mortgages, see Barrett v. Hart, 
42 Ohio St.1: 8. C., 51 Am, Rep. 801; note, 805. 


In Cleveland, etc., R. Co. v. Newell, Indiana Su- 
prem@g Court, Dec. 12, 1885, 8 N. E. Rep. 8386, if 
was held that in an action against a railroad com- 
pany for damages for injuries caused by a broken 
rail, it is proper fér the jury to consider the succes- 
sive breaking of rails at the place of the accident 
within a short time, both to indicate the condition 
of the track and roadway at that point, and as tend- 
ing to show notice on the part of the railway com- 
pany. The court said: ‘‘ As before remarked, there 
was evidence tending to show that the accident 
was caused by the breaking of a rail, and that an- 
other rail had broken shortly before at the same 
place as that at which the accident occurred. As 
relevant to this evidence, the court gave an instruc- 
tion to the effect that if the jury found from the 
evidence that the broken rail which caused the car 
to leave the track had been put down in the place 
of another, which had broken the same morning, 
at exactly the same place, they might take this fact 
into consideration in determining whether the rail 
which broke was a good rail, and whether it was 
properly and carefully put down. The defendant 
requested an instruction presenting substantially 
the opposite view. Giving the one, and refusing 
the other, are now made grounds upon which a re- 
versal is insisted. In support of their position, ap- 
pellant’s counsel argue, and support their position 
by authority, that in an action which involves the 
question of negligence it is not competent to prove 
other disconnected, though similar acts of negli- 
gence, for the purpose of raising a presumption of 
negligence in the case in question. 1 Whart. Ev., 
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§ 40; Railway Co. v. Ruby, 38 Ind. 294; Pierce 
Rail. 293. Conceding the rule as contended for, 
where applied to the proposition as stated, we are 
nevertheless of the opinion that the point is not 
well made in this case. One important object in 
the investigation here was to ascertain the condition 
in which the dcefendant’s track and roadway were at 
the time when and place where the accident oc- 
curred. It was likewise important to determine 
whether any thing had occurred which should have 
attracted the notice or attention of the company to 
that place. Assuming that a good rail, properly ad- 
justed in the track, upon a suitable roadway, would 
not break, then the fact that a number of such 
rails so adjusted had broken in quick succession at 
the same place, would tend to invite attention to 
that place, and also to raise an inference that the 
woadway was defective. This inference would be 
strong or weak, in proportion to the number 
and rapidity of such occurrences. But whether 
strong or weak it was competent to be considered 
for what it was worth. In the case of Morse v. 
Railway Co., 30 Minn. 469, it was held in an action 
to recover damages for an injury caused by an acci- 
dent resulting from a broken rail and a defective 
switch, that it was error to admit evidence of de- 
fects at other places in the road, but for the purpose 
of showing the defective character of the switch at 
the point where the accident occurred, the plaintiff 
was permitted to show that other engines missed 
the track at the same place both before and after 
the accident, while the switch remained in s&bstan- 
tially the same condition. In that case the court 
said: ‘Upon any issue as toe the condition or 
safety of any work of human construction designed 
for practical use, evidence showing how it has 
served when put to the use for which it was de- 
signed, would seem to bear directly upon the issue.’ 
We think that the instruction was fully justified 
under the ruling in City of Delphi v. Lowery, 74 Ind. 
520; S. C., 39 Am. 98, and the cases there cited; 
and that it was proper for the jury to consider the 
fact of the successive breaking of rails at the same 
place within so short a time, both to indicate the 
condition of the track and roadway at that point, 
and that the defendants had notice of any probable 
defect. This conclusion is not in conflict with the 
ruling in Ramsey v. Turnpike Co., 81 Ind. 394.” 





TESTIMONY AS TO TRANSACTIONS AND 
COMMUNICATIONS WITH DE- 
CEASED PERSONS. 

. Introductory remarks. 

. General operation of section 829. 

. Who is deemed the personal representative of 
a deceased person. 

. What is a “ personal transaction or communi- 
cation.’’ 

- Who is an “ assignor.”’ 

. Who is an “ assignee.”’ 

. Competency of ‘‘ assignor.”’ 

. Showing extraneous facts and circumstances. 





- Conversations between deceased and third 
person, overheard by witness. 
X. Transactions with agents. 

. Transaction with defendant who is living, 

co-defendant having died. 

. Witness who has no interest, or who testifies 

against interest. 

. Rights of party after executor, etc., testifies 

in his own behalf. 

. Rights of party when called and examined by 

adverse party. 

Effect of introducing former testimony of 
deceased. 

Who may testify in proceedings to prove or 
contest the will. 

Who may testify on accounting by representa- 
tive. 

Actions by or against the representative in 
his individual character. 

I. Introductory remarks. It is not the purpose of 
this article to examine decisions interpreting sec- 
tions of the former Code upon the subject of the 
competency, as witnesses, of parties to the record, 
and persons interested in the event, which have 
not been embodied, literally or substantially, in 
the Code of Civil Procedure. Of the former Code, 
the only sections we will consider are 396, 398 and 
399, the first two of which are now replaced by 
section 828, and the third and last by section 829 
of the present Code. 

Section 396 of the Code of Procedure ren- 
dered competent persons for whose immediate 
beneflt an action Was prosecuted or defended, 
whether such person was a party or not ; and sec- 
tion 898 removed altogether the common law 
disqualification of interest in the event. The 
adjudications under these two sections are equally 
applicable to section 828, and will be cited without 
any attempt to distinguish them from cases inter- 
preting that section (1). 

Under this provision then, in one shape or another, 
the courts have held that in a proceeding to prove 
a will, the executor named in it may testify (2); 
that in an action by an executor to recover a debt 
owing to the estate, a residuary legatee is compe- 
tent (3); but that where a sheriff sues for damages 
for interference with property upon which he has 
levied an execution, the execution plaintiff is not a 
competent witness for the defendant (4). The 
testimony of the plaintiff alone, uncorroborated, 
and contradicted by two witnesses, is enough to 
sustain a finding of fact (5), and it is error to refuse 
to submit the cause in such a case to the jury (6). 
But the tribunal trying the question of fact, whether 
it be the court, a referee, or a jury, is not bound to 
take the testimony of an interested witness as con- 
clusive, even though it be uncontradicted; such 
weight is to be given it, as that tribunal shali see 
fit (7). The party who calls his adversary as a wit- 
ness, however is bound by his testimony, both on 
the direct and cross-examination, to the same extent 
as he would be by the testimony of any other wit- 
ness called by him (8). 

(1) Section 828 reads as follows: ‘‘ Except as other’ 
wise specially prescribed in this title, a person shall 
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not be excluded or excused from being a witness, by 
reason of his or her interest in the event of an action 
or special proceeding, or because he or she is a party 
thereto, or the husband or wife of a party thereto, or 
of a person in whose behalf an action or special pro- 
ceeding is brought, prosecuted, opposed or defended.” 

(2) Children’s Aid Society v. Loveridge, 70 N.Y. 387, 

(3) Freeman v. Spalding, 12 N. Y. 373. 

(4) Howland v. Willetts, 9 N. Y. 170. 

(5) Miller v. Ins. Co. North America, 1 Abb. N.C. 
470; Stillwell v. Carpenter, 2 id. 238. 

(6) Hodge v. City of Buffalo, 1 Abb. N. C. 356, S. P.; 
Moody v. Pell, 2 id. 274. 

(7) MeNulty v. Heard, 86 N. Y. 547; Nicholson vy. 
Connor, 8 Daly, 212; Schintzer vy. Adelson, id. 269. 

(8) Branch v. Levy, 11 Week. Dig. 326. 

II. General operation of section 829 (1). This sec- 
tion, barring some unimportant changes in phrase- 
ology, is substantially the same as section 399 of 
the former Code; except that the introductory 
words, ‘‘ Upon the trial of an action, or the hearing 
upon the merits of a special proceeding ” were 
added in order to prevent its application to motions 
and other interlocutory proceedings ; and that the 
words, ‘‘in his own behalf or interest, or in behalf 
of the party succeeding to his title or interest ” 
were added in order to shut out a construction 
which would incapacitate a witness as well where 
he testified against, as where he tried to further his 
own interest— such a construction having been 
given to section 399 of the Code of Procedure (2). 
Keeping in mind these two changes, cases decided 
while section 399 was in force are equally applica- 
ble to section 829, and will be cited as freely as 
though decided since the passage of the present 
Code. 

In construing these two sections, it has been de- 
cided that the admissibility, in the cases mentioned, 
of testimony as to transactions with, or declarations 
of a deceased person or lunatic,does not depend upon 
whether at the time it is offered there be some 
person living, or sane, who can contradict the testi- 
mony, if untrue; but that the admissibility of such 
testimony depends on the nature of the transaction 
or communication to which it relates (3). Thus, 
where such testimony tends to show that a transac- 
tion to which the deceased person was a party, was 
usurious, it is incompetent (4). And testimony that 
an alleged transaction or communication between 
the witness and the deceased never took place has 
been held as inadmissible as testimony explanatory 
of the transaction or communication (5). 

But the rule we are considering has many excep- 
tions — thus, where a woman sued a bank for a sum 
of money that the bank had placed to her credit on 
her presenting what purported to be an order to 
that effect signed by a depositor since deceased, she 
was permitted to testify to any material fact, 
although consisting of personal transactions between 
herself and the deceased (6). So also, where a 
widow made a verbal contract with a farm hand, 
that he should work the farm upon the same terms 
as those upon which he had worked it under a 
similar agreement with her deceased husband, in an 
action by the widow to enforce her contract, the 





defendant was allowed to show the particular terms 
of his agreement with deceased (7). In such cases 
as these the evidence is admitted from necessity, 
and to prevent a failure of justice; besides it will 
be readly seen, the action is not by or against the 
“representatives of the deceased.” 

Again, in an action against the survivor of two 
joint makers of a promissory note, the plaintiff may 
testify as to personal transactions with the deceased 
maker (8). Evenin actions against the representa- 
tives of a decedent, the plaintiff may testify as to 
the contents of an entry in the account book of the 
deceased, in his handwriting, which he swears he 
saw and read during the life-time of the deceased, 
the loss of the account book being first proved (9). 
And a physician’s books are admissible to show 
medical services rendered the deceased, though 
relating to a personal transaction, where the render- 
ing of a portion of the services, and the fact that 
the physician kept his accounts correctly, are proved 
by other witnesses (10). Even where the plaintiff 
is improperly permitted to testify, in his own behalf, 
as to a personal transaction with deceased, the error 
is cured, if the defendant afterward puts in evidence 
the deposition of the deceased taken before the 
trial (11). 

(1) Section 829 reads as follows:‘‘ Upon the trial of 
an action, or the hearing upon the merits of a special 
prvceeding, a party or person interested in the event, 
or a person from, through, or under whom such a 
party or interested person derives his interest or title, 
by assigument or otherwise, shall not be examined as 
a witness in his own behalf or interest, or in behalf of 
the party succeeding to his title or interest against the 
executor, administrator or survivor of a deceased 
person, or the committee of a lunatic, or a person 
deriving his title or interest from, through, or under 
a deceased person or lunatic, by assignment or other- 
wise; concerning a personal transaction or communi- 
cation between the witness and the deceased person or 
lunatic; except where the executor, administrator, 
survivor, committee or person so deriving title or 
interest, is examined in his own behalf, or the testi- 
mony of the lunatic or deceased person is given in 
evidence concerning the same transaction or com- 
munication. A person shall not be deemed interested 
for the purposes of this section, by reason of being a 
stockholder or officer of any banking corporation 
which is a party to the action or proceeding, or inter- 
ested inthe event thereof.”’ The last sentence was 
added by amendment, by Luws 1881, ch. 703. 

(2) See Richardson [v. Warner, 13 Hun, 13; Gifford 
v. Sackett, 15 id. 79; Alexander v. Dutcher, 70 N. Y. 
385. 

(3) Hatch v. Peugnet, 64 Barb. 189. 

(4) Smith v. Cross, 90 N. Y. 549. 

(5) Haughey v. Wright, 12 Hun, 179; Clarke v. 
Smith, 46 Barb. 30; 8. P., Maverick v. Marvel, 90 N. Y. 
656. But see infra VIII., where the true ductrine in 
such cases is stated. 

(6) Severn v. State Bank, 18 Hun, 228. 

(7) Titus v. O’Connor, 18 Hun, 373. 

(8) Sprague v. Swift 28 Hun, 49. See also infra XI. 

(9) Carroll v. Davis, 9 Abb. N. C. 60. 

(10) Wetmore v. Peck, 19 Alb. L. J. 400. 

(11) Trow v. Shannon, 8 Daley, 239; affirmed 78 N. 
Y. 446, not noticing this point, however. See as ta 
this, infra XV. 
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III. Who is deemed the personal representative of a 
deceased person. Only the executors or administra- 
tors of the deceased are considered to be his repre- 
sentatives (1); heirs are not so considered (2); nor is 
a foreign executor or administrator, for he cannot 
sue here in his representative capacity (8). 

(1) 12 Abb. Pr. 1. 

(2) Spaulding v. Hallenbeck, 39 Barb. 79; 35 N. Y. 
204; Traphagen v. Traphagen, 40 Barb. 537; Sanford 
v- Sanford, 5 Lans. 486; 61 Barb. 293. 

(3) Buckingham v. Andrews, 34 Barb. 434. 

IV. What is a “personal transaction or communica- 
tion.” “Transactions” and “ communications,” as 
used in the statute, include every method by which 
one person can derive any impression or informa- 
tion from the conduct, condition, or language of 
another (1). The placing of money or property in 
the hands of the deceased is a personal transaction 
with him, “and the intent with which it was done 
accompanied and characterized the transaction and 
was an element thereof.” Such intent therefore 
cannot be proved(2). So is the parting, by the 
holder, with the possession of a note, to the maker, 
who subsequently dies (3). Or the supplying of 
goods, and rendition of services to the deceased (4), 
as by an attorney, for instance (5). Or the making 
of notes by the deceased to the order of, and in- 
dorsed by the witness(6). Turning toward the 
deceased person and addressing remarks to him, 
constitute a ‘‘personal communication” with him (7). 
And the writer of letters to the deceased cannot tes- 
tify, in an action by the administrator against him 
for writing them, that they were written, and re- 
ceived and retained without objection or reply (8). 
Such testimony relates both to a “transaction” and 
a ‘*communication’ between the witness and the 
deceased (9). 

On the other hand, the acts of executing and 
publishing the will, and the testator’s request of a 
person present to subscribe it as a witness, do not 
constitute a “communication or transaction’’ be- 
tween the witness and the testator (10). 

(1) Holcomb vy. Holcomb, 95 N. Y. 316. 

(2) Tooley v. Bacon, 70 N. Y. 34. Compare Hill v. 
Heermans, 17 Hun, 470; 22 id. 455; 85 N. Y. 639. 

(3) Van Gelder v. Van Gelder, 81 N. Y. 625. See 
also Waver v. Waver, 15 Hun, 277. 

(4) Fisher v. Verplanck, 17 Hun, 150. 

(5) Freeman v. Lawrence, 43 Superior, 228; S. P., 
Somerville v. Crook, 9 Hun, 664. 

(6) Strong v. Dean, 55 Barb. 337. 

(7) Brague v. Lord, 67 N. Y. 495. 

(8) Resseguie v. Mason, 58 Barb. 99. 

9) Zbid. 

(10) Reeve v. Crosby, 3 Redf. 74. See also Smith v. 
Sergeant, 4 Thomp. & C. 684; Hill v. Hermans, 22 
Hun, 455. 


V. Who is an “ assignor.” One who indorses a 
negotiable note (1), or check (2), or who transfers 
the same by delivery, without indorsement (3), or 
even by a separate writing (4), is not regarded as an 
assignor of a thing in action in such a sense that he 


after he has testified for the plaintiff, the defendant 
may testify as to the same matter(6). But in the 
case of a non-negotiable note (7), such as a property 
note(8), or a personal chattel or thing in action (9), 
the transferrer is deemed an “ assignor ” within the 
provision. But the cases are not in harmony : thus, 
the vendor of personal property was held not to be 
an ‘‘assignor ” (10), even after the conversion of the 
property sold (11);.and the grantor of land was not 
deemed the “assignor of a thing in action or con- 
tract” even where the conveyance was made to 
enable him to become a witness (12); but the reverse 
was held where a transfer of personal property was 
made for that purpose (18). 

(1) Hicks v. Worth, 4 E. D. Smith 78; Porter v. Pot- 
ter, 18 N. Y. 52. 

(2) Anderson v. Busteed, 5 Duer, 485. 

(3) Watson v. Bailey, 2 Duer, 509; Gardner v. Gor- 
don, 3 Bosw. 369. 

(4) Porter v. Potter, supra. 

(5) Code of Pro., § 399. 

(€) But see Collins v. Knapp, 18 Barb. 532. 

(7) Jagoe v. Alleyn, 16 Barb. 480. 

(8) 1 Bosw. 402. 

(9) 17 Barb. 538. 

(10) McGinn v. Worden, 3 E. D. Smith, 355. 

(11) Tbid; Hall v. Robinson, 2 N. Y. 293. 

(12) Beach v. Cooke, 28 N. Y. 508. 

(13) Vasseur v. Livingstone, 4 Duer, 258; S. C., 13 N. 
Y. 248. 

VI. Who is an “‘assignee.” A person claiming 
personal property under a contract of hiring made 
with a deceased person, is not an “ assignee” within 
the meaning of section 399(1). Nor is the in- 
dorsee of a note (2). A party is not to be excluded 
as an assignee unless he derived his title immediately 
from the deceased in his life time. If he derived 
it mediately or remotely from the deceased, he is 
competent (3). Thus, the assignee of a devisee is 
not incompetent to testify as to personal transactions 
between himself and the dev isor (4). 

(1) Penny v. Block, 6 Besw. 50. 

(2) Collier v. Wenner, 45 Barb. 397. See also Com- 
stock v. Hier, 73 N. Y. 269. 

(3) Prouty v. Eaton, 41 Barb. 409; Collier v. Wenner, 
supra. 

(4) Theall v. Steitz, 6 Daly, 482. 

VII. Competency of ‘‘assignor.” In construing 
section 399 the courts held that one who had assigned 
a claim to his creditor for a nominal consideration, 
remaining liable for the whole debt, was a compe- 
tent witness in an action by the assignee to recover 
the demand (1); that an assignor for the benefit of 
creditors was competent in an action by the as- 
signee (2); and that an express covenant in the as- 
signment, that the claim assigned was due and 
payable did notrender the assignor incompetent (3). 
But if the assignor of a thing in action remained in- 
terested in the event of the suit, he was incompe- 
tent (4); and so was he if the assignment was merely 
colorable (5); but where the transfer was actually 
made, he was competent, even though the object of 
the assignment was to enable him to become a wit- 





may be a witness in his own behalf (5), or so that 
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a competent witness in a suit on the judgment 
against a legatee (7). 

(1) Bridges v. Hyatt, 16 N. S. 546. 

(2) Jones v. M. E. Church, 21 Barb. 161. 

(3) Winthrop v. Meyer, 4 E. D. Smith, 177. 

(4) 3 How. Pr. 401. 

(5) 4 E. D. Smith, 59. 

(6) Vasseur v. Livingston, 4 Duer, 285. 

(7) Hight v. Sackett, 34.N. Y. 447; but the case turned 
on the point that the legatee was not ‘an assignee, or 
executor, or administrator,’’ within the meaning of 
section 399. See also Richardson v. Warner, 13 Hun, 
13; Boches v. Lansing, id. 38. 

As to the necessity and sufficiency of the notice to be 
given to the adverse party, of intention to examine the 
“assignor of a thing in action or contract,’’ under sec- 
tion 399, see Jagoe v. Allen, 16 Barb. 580; Seymour vy. 
Bradfield, 35 id. 49; Falon v. Keese, 8 How. Pr. 341; 
Benham v. New York, etc., R. Co., 13 id. 199; 
Pattison v. Johnson, 15 id. 289. 

VIII. Showing extraneous facts and circumstances. 
Section 829 prohibits the survivor from testifying 
that any particular communication or transaction 
did or did not take place between him and the de- 
ceased, but there the prohibition ends. It does not 
preclude him from testifying to extraneous facts or 
circumstances, which tend to show that a witness 
who has testified to such a transaction or communi- 
cation, has testified falsely, or that it is impossible 
that his statement can be true; as for instance, 
that the survivor was absent from the country when 
the transaction is stated by the witness to have oc- 
curred. So long as the survivorrefrains from testi- 
fying as to any thing that passed or did not pass, 
personally, between himself and the deceased, it is 
not a valid objection to his testimony, that the facts 
which he states bear upon the issue whether or not 
the personal transaction in question took place, or 
upon the truth of the testimony by which such 
transaction is sought to be proved against him. 
Therefore, where a witness had testified in behalf 
ofan administrator plaintiff, to a transaction be- 
tweeen the defendant and the intestate in his pres- 
ence, it was held that the defendant might testify 
that the witness was not present at any transaction 
between him and the intestate; and that the inter- 
view between them did not take place in the room 
where the witness testified it did, but in another 
room (1). In another case, instituted by the plaintiff 
to recover certain negotiable bonds which he claimed 
to have deposited with the deceased for safe 
keeping merely, but which were found in deceased’s 
safe with his name inserted in the blanks, and were 
claimed by the defendant as assignee of the de- 
ceased, plaintiff was asked whether the name of the 
deceased was on the bonds when he (plaintiff) put 
them in deceased’s safe. This question was ob- 
jected to as involving a personal transaction with 
the deceased, but the Court of Appeals affirmed the 
decision of the court below overruling the objection, 
on the ground that the question involved no per- 
sonal transaction, but merely respected the condi- 
tion of the bonds at a particular time (2). So, also, 
in another case — an action for money had and re- 
ceived — the plaintiff was allowed to testify as to 





the amount of money deposited by him to the credit 
of the deceased, and entered in his bank book (8). 

(1) Pinney v. Orth, 88 N. Y. 447 

(2) Wadsworth v. Heermans, 85 N. Y. 639; S. C., be- 
low, subnom. Hill v. Heermans, 22 Hun, 455. But 
see to the contrary, Pease v. Barnett, 30 id. 525. 

(3) Franklin v. Pinckney, 18 Abb. Pr. 186. See also 
Gorham y. Price, 25 Hun, 11; and Dyer v. Dyer, 48 
Barb. 190, which last cited case held the other way 
under section 399. 


IX. Conversations between deceased and third person 
overheard by witness. The provisions we are consid- 
ering are not to be construed to prevent a party 
from testifying as to a conversatian between the de- 
ceased and athird person, overheard by the witness; 
such hearing is not a ‘‘ personal transaction or com- 
munication” between the deceased and the party 
proposing to testify (1). Thus, in an action by an 
administrator to set aside a deed made by the in- 
testate, one who is next of kin may testify to the 
sayings and doings of the intestate, which were 
without any inducement or participation on the 
part of the witness(2). But if the conversation 
overheard was connected with any thing that passed 
between the witness and the deceased (3); or if he 
took any part in it, and it related to a transaction 
between himself and the decease, he is incompe- 
tent (4). It will not suffice in such a case, to offer 
to leave out his share in the conversation, and 
testify only to the balance(5). So, also, if the 
third person present was the agent of the witness, 
and acting at the time in his interest, the witness 
cannot testify to what he overheard (6). And the 
party cannot testify, where he would otherwise be 
forbidden by this provision, merely because his ad- 
versary — the executor of the deceased whose trans- 
actions are in question— was present at the con- - 
versation (7). 

(1) Simmons v. Sisson, 26 N. Y. 264; Hilderbrant v, 
Crawford, 65 N. Y. 107; affirming 8. C., 6 Lans. 502; 
Patterson v. Copeland, 52 How. Pr. 460; Marsh v. Gil- 
bert, 2 Redf. 465. 

(2) Holcomb v. Holcomb, 20 Hun, 156. Compare 
Lane v. Lane, 95 N. Y. 316, referred to infra XVI. 

(3) Brague v. Lord, 67 N. Y. 495; 2 Abb. N. C. 1, re- 
versing S. C., 41 Superior, 193. 

(4) Kranshaar v. Meyer, 72 N. Y. 602; Smith v. Ulman 
26 Hun, 386. 

(5) Ross v. Harden, 42 Superior, 427. 

(6) Head v. Teeter, 10 Hun, 548; an application of the 
maxim, facit per aliwm, facit per se. 

(7) Howell v. Taylor, 11 Hun, 214; and see Cornell v. 
Cornell, 12 id. 312. 

X. Transactions with agents. The inhibition we 
are examining does not extend to transactions with 
agents of the deceased person (1), or with the de- 
ceased agent of the adverse party (2). Thus while 
a party may not testify toa payment made by him- 
self to the deceased, he may testify to a payment 
made to his agent (3). But where an agent lent 
money and took a note payable to his principal or 
bearer, and afterward bought the note, and died, 
in an action on the note by his administrator, the 
defendant was not allowed to testify to personal 
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transactions with deceased at the time the note was 
given, so as to let in the defence of usury (4). 

(1) Pratt v. Elkins, 80 N. Y. 198. 

(2) Platner v. Platner, 78 N. Y. 90. 

(8) Kerr v. McGuire, 28 N. Y. 446. 

(4) Jackson v. McLure, 3 Week. Dig. 448 

XI. Transaction with defendant who is living, co- 
defendant having died. The disqualification depends 
entirely upon the state of facts existing at the time 
the testimony is given, not upon any subsequent 
change; therefore the death of one of two defend. 
ants affords no ground for striking out that portion 
of plaintiff's testimony which was given before his 
death. In such acase, a transaction with the sur- 
viving defendant is not rendered inadmissible by 
the death of the other. Thus, in an action on a 
bridge contract, a diagram which had been used in 
the presence of both defendants, one of whom has 
since died, should not be excluded merely because 
the plaintiff could not remember from which of them 
he received it (1). 

(1) Comins v. Hetfield, 80 N. Y. 261; affirming S. C., 
12 Hun, 375. See also Kale v. Elliot, 18 id. 198. 

XII. Witness who has no interest, or who testifies 
against interest. Even at common law, a witness 
other than a party who had no interest in the event, 
or who testified against interest was generally 
deemed competent (1), but the courts so construed 
section 399 of the Code of Procedure, as to make 
the witness incompetent even when called to testify 
against his own interest (2). This led to the inser- 
tion in section 829 of the present code, of the words 
‘4in his own behalf or interest, or in behalf of the 
party succeeding to his title or interest,” and it is 
now well settled that the section does not apply 
where the witness has no interest, or where, being 
interested, he testifies against his interest (3). Thus 
a son of the deceased person is not within the pro- 
hibition of the statute against an interested person 
testifying, if the estate of his father is insolvent (4). 
And an attorney’s lien upon his client’s cause of 
action does not render him interested within this 
provision (5). The fact that the witness is inter- 
ested at the time of the trial will not disqualify 
him, if he had no interest at the time he overheard 
the conversation in which the deceased took part, 
and it was not addressed to hiut (6) 

(1) 1Greenl. Ev. (14th ed.) § 410; Cowles v. Whitman, 
10 Conn. 121; Brown v. Burke, 22 Ga. 574; Nove v. 
Higdon, 4 Blackf. (Ind.) 184; Merchant v. Cook, 4 
Greene (Iowa) 115; Commercial Bank vy. Wood, 7 Watts 
& S. (Pa.) 89; Sims v. Randal, 1 Breb. (S. C.) 85. 

(2) Le Clare v. Stewart, 8 Hun. i27; Richardson v. 
Warner, 13 id. 13; Giftord v. Sackett, sid. 79; Alex- 
ander v. Dutcher, 70 N. Y. 385. Butsee Hobart v. 
Hobart, 62 id. 80. 

(3) Carpenter v. Soule, 88 N. Y. 251; Brown v. Brown, 
29 Hun, 498. S. P., Purcell v. Fay, 19 id. 595; 58 
How. Pr. 317. 

(4) Lathrop v. Hopkins, 29 Hun, 608. See also Allis 
v. Spofford, 14 id. 418 ; and contra, Wilkins v. Baker 
24 id. 32. 

(5) Sherman v. Scott, 27 Hun, 3381. 

(6) Gross v. Welwood, 9 Reporter, 587 (City Court 
of Brooklyn). 





XII. Rights of party after executor, etc., testifies 
in his own behalf. The Court of Appeals, in inter- 
preting section 399 of the former Code, held that 
where a party had given evience of the admissions 
of his opponent respecting the terms of a verbal 
contract between him and a deceased person, on 
which the action was founded, the other party could 
not testify as to the terms of the contract so claimed 
to be admitted (1). The theory of this decision was 
that testimony of admissions that a transaction had 
taken place was not testimony “as to” the trans- 
action itself. Therefore the party could do no more 
than deny the making of the admissions testified to. 
In section 829 of the present code however the 
word “concerning” is substituted for the words 
‘*as to,” and it has been decided by the Supreme 
Court at Special Term, that admissions as to what 
took place concern the transaction to which they re- 
fer; and therefore, after the representative has tes- 
tified to admissions of the adverse party, to the ef- 
fect that a certain transaction took place between 
him and the deceased, such adverse party may tes- 
tify, in his owu behalf, as to what the transaction 
itself was (2), in like manner as he could do, had 
the representative testified concerning the trans- 
action directly (3). And where the representative 
testifies to declarations of the deceased, kindred dec- 
larations of his are admissible (4). But the re- 
sponsive testimony must be confined to the same 
transaction or communication testified to by the 
representative(5). Thus, where the executor was 
exumined as to the language used by the defendant 
to the deceased, in asserting a claim for rent in ar- 
rears, etc,. this was held not sufficient to authorize 
the defendant to testify, in his own behalf, as to the 
terms of his agreement with the deceased for the 
hiring of the property (6). A county court has de- 
cided that where what the representative swore to 
was not necessary to make o::t his case, his testify- 
ing in his own behalf did not render the other 
party competent (7). And the Supreme Court holds 
that a party cannot, by examining his adversary con- 
cerning transactions with the deceased, thereby let 
in his own testimony as to such transactions (8). 

(I) Chadwick v. Fonner, 69 N. Y. 404; reversing 6 
Hun, 543. 

(2) Markell y. Benson, 55 How. Pr. 360. 

(3) Sweet v. Law, 28 Hun, 432. 

(4) Marsh v. Brown, 18 Hun. 319. This was an appli- 
cation for a share in the estate of the applicant’s de- 
ceased father. The executors claimed to deduct an 
alleged advancement, to prove which they put in 
evidence an entry of the deceased in an account book. 
It was held that the applicant could testify conceruing 
such advancement, and explain or deny such entry. 

(5) Ward v. Plato, 23 Hun, 402. 

(6) Hammond vy. Schultze, 45 Superior, 611. 

(7) Pettit v. Geesler, 58 How. Pr. 195; but it seems 
to thew riter, that if the representative opens the door, 
he should not be permitted to shut it in the other 
party’s face. 

(8) Corning v. Walker, 28 Hun, 435. S. P., under § 
399. Angel v. Solis, 2F. D. Smith, 240. In such a 
case the representative, etc., is not examined ‘in his 
own behalf.” 
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XIV. Rights of party when called and examined by 
adverse party. When a party is called as a witness, 
at the instance of his adversary, and examined as to 
a transaction or communication with the deceased, 
concerning which he would have been incompetent 
to testify in his own behalf, he is entitled, on the 
cross-examination, to explain his testimony, and to 
state the whole transaction (1). 

(1) Merritt v. Campbell, 79 N. Y. 625. 

XV. Effect of introducing former testimony of de- 
ceased. Where the testimony of the deceased 
person, given on a former trial, is introduced 
by the representative, the other party may give 
evidence in contradiction or correction of it. If 
the direct examination of the deceased is 
read, the cross- examination may be read by 
the other party, though it contains testimony to 
a distinct and material fact —a personal transaction 
with deceased — not covered by the direct examin- 
ation(1). Where both parties were examined before 
trial, each at the instance of the other, their respec- 
tive examinations reduced to writing and signed, 
and one of them died before the trial, the deposi- 
tion of the survivor was admitted in evidence, in 
proof of personal transactions between himself and 
the deceased, as to which the oral testimony of the 
witness would not, the other party being dead, have 
been admissible (2). But where the parties stipu- 
lated as to what the plaintiff would swear to on the 
trial, and agreed that either party could read such 


stipulation, and the plaintiff died before trial, it 
was held that the defendant, after reading the stip- 
ulation, could not offer himself as a witness respect- 


ing the matters contained therein (8). Where the 
deposition of the deceased is introduced in evidence 
after the other party has been erroneously permitted 
to testify, in his own behalf, as to personal transac- 
tions with the deceased, this cures the error if the 
deposition relates to the same transactions(4). It 
seems that the books of account of the deceased are 
not the ‘‘ testimony of the deceased” within the 
provisions of the statute (5). 

(1) Potts v. Mayer, 86 N. Y. 302; S. C., 62 How. Pr. 
126; 10 Abb. N. C. 63; reversing 46 Superior, 182; S. 
P., Robbins v. Pultzs, 48 Superior, 510. 

(2) McDonald v. Woodbury, 65 How. Pr. 226. Such 
& procedure is sanctioned by section 881, notwithstand- 
ing section 829. Rice v. Motley, 24 Hun, 143. 

(3) Miller v. Adkins, 9 Hun, 9. Insuch a case the 
testimony of the deceased is not offered in behalf of 
the representative. 

(4) Trow v. Shannon,’8 Daley, 239. 

(5) Benjamin v. Dimmick, 4 Redf. 7; but compare 
Marsh v. Brown, 18 Hun, 319. 

XVI. Who may testify in proceedings to prove or 
contest the will. One to whom a legacy is given on 
acondition subsequent —e. g. that he render cer- 
tain religious services — is disqualified, by reason of 
interest in the event, from testifying on a probate 
contest, as to conversations between himself and 
testator (1). Where the probate is contested for in- 
capacity of the testator, the executors are fully un- 
der the protection of section 829, though they are 
not yet, technically speaking, ‘‘executors ” (2). But 








the executor propounding the will may testify not 
only in regard to its execution, but also as to other 
transactions and communications with deceased (3). 
And the possible right of dower of a female witness, 
in the event of her surviving her husband, will not 
disqualify her from testifying, on the probate of her 
husband’s father’s will, as to transactions between 
herself and the testator, although, if the will should 
be disallowed, her husband would inherit (4). But 
where the wife of the testator, whose powers of 
speech were affected by paralysis at the time of 
making his will, acting as interpreter between him 
and the person drawing the will, the proceedings 
were reversed because she was permitted to testify, 
on the probate, as to what were the testator’s wishes, 
intentions and directions, expressed through her; 
the fact being that she was legatee, devisee, and 
sole executrix (5). 

(1) Re Burke, 5 Redf. 369. 

(2) Schoonmaker v. Wolford, 20 Hun, 166. 

(3) Whelpley v. Loder, 1 Demarest, 368. But see Re 
Smith, 95 N. Y. 516. 

(4) Scherrer v. Kaufman, 1 Demarest, 39. But see 
Steele v. Ward, 30 Hun, 555. 

(5) Lane v. Lane, 95 N.Y. 316; S. C., 10 Week. Dig. 6. 


XVII. Who may testify on accounting by personal 
representative. It has been held that in proceedings 
before a surrogate upon the final accounting of an 
administrator, a party to the record is not a compe- 
tent witness (1); that on an accounting by a non- 
resident executor, the surety on his bond cannot 
testify against the legatees, as to personal transac- 
tions with the deceased, even though they call him 
as their witness as to other matters (2); and that 
the manager of a deceased person’s estate cannot 
testify to payments made by him to the deceased, or 
prove them by his books, in reduction of a claim: 
against him in favor of the estate (3). 


(1) Terry v. Dayton, 31 Barb. 519. 
(2) Miller v. Montgomery, 78 N. Y. 282. 
(8 Elmore v. Jacques, 4 Thomp. & C. 679. 


XVIII. Actions by or against the representative in 
his individual character, Where the representative 
sues in his individual capacity, and not his repre- 
sentative character, the other party is not prohib- 
ited from testifying to personal transactions and 
communications with the deceased (1); and a for- 
eign representative cannot sue in his representative 
capacity (2). So, also, where the representative is 
not sued as such, but to enforce against him indi- 
vidually, a claim growing out of matters in which 
he acted for the estate, the plaintiff may testify as 
to personal transactions with the deceased (3). 

(1) Titus v. O’Connor, 57 How. Pr. 391. 

(2) Buckingham v. Andrews, 34 Barb. 434. 

(3) Hall v. Richardson, 22 Hun, 444. 

For further adjudications applying the foregoing 
principles in actions on bills, notes and checks, see Van 
Alstyne v. Van Alstyne. 28 N. Y. 375; Alexander v. 
Dutcher, 70 id. 385; Church v. Howard, 79 id. 
415; Raubetshek v. Blank, 80 id. 478; Nearpass v- 
Gilman, 16 Hun, 121; Ely v. Clute, 19 id. 35; Hill v. Al- 
vord, id. 77; Hill v. Hotchkiss, 23 id. 414; Converse v. 
Cook, 31 id. 417; Collar v. Wenner, 45 Barb. 397; 
Genet v. Lawyer, 61 id. 211; N. Y. Exchange Bank v. 
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Jones, 9 Daley, 248. In actiens by or against survi- 
ving partners, see City Bank of Brooklyn v. McChes- 
ney, 20’N. Y. 240; Bissell v. Hamiin, 3 Bosw. 383; 
Tremper v. Conklin, 44 N. Y.58; Farley v. Norton, 
67 How. Pr. 438. In actions against corporations, see 
Severn v. Nat. State Bank, 18 Hun, 227; La Farge v. 
Exchange Fire Ins. Co., 22 N. Y. Wallace v. 
Mayor, etc., 18 How. Pr. 169. In actions respecting 
real property, generally, see Mattoon v. Young, 45 N. 
Y. 695; Tooley v. Bacon, 70 id. 34; Foote v. Beecher, 
78 id. 155; Pope v. Allen, 90 id. 298; Sanford v. 
Ellithorpe, 95 id. 48; Re La Barron, 67 How. Pr. 
846; Witthaus v. Schack, 24 Hun, 328. In foreclosure 
suits, see Whitehead v. Smith, 81 N. Y. 151; Smith v. 
Hathhorne, 25 Hun, 272; Hadsall v. Scott, 26 id. 617; 
Wilson v. Reynolds, 31 id. 46; Farnsworth v. Ebbs, 5 
Thomp. & C.1. In replevin and trover suits, see Waver 
v. Waver, 15 Hun, 277; Penny v. Black, 6 Bosw. 50; 
Hammond v. Schultze, 45 Superior, 611. 
STEWART RAPALJE. 
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REPORT OF THE COMMITTEE OF THE NEW 
YORK STATE BAR ASSOCIATION ON THE 
DELAY AND UNCERTAINTY IN 
JUDICIAL ADMINIS- 

TRATION. 


HE special committee, appointed at the last annual 
meeting to report whether the present delay and 
uncertainty in judicial administration in this State 
can be lessened, and ifso, by what means, beg leave 
to report, as follows: 
Shortly after their appointment they issued a cir- 


cular to members of the bar and officers of the courts 
in different parts of the State, of which a copy is an- 
nexed. To this they have received many replies, con- 
taining information and suggestions, which the com- 
mittee have made use of in framing the report. 

We cannot shut our eyes to the fact that there ex- 
ists great dissatisfaction with our present judicial ad- 
ministration. It is the duty of the legal profession to 
find out the cause and suggest the remedy, for remedy 
there must be. It cannot be beyond the wit of man to 
devise the means of deciding legal controversies in 
less time, at less expense, and with more certainty, 
than we find now. If the system in vogue do not 
work well, search out the reason; if it bein the sys- 
tem, try another; if it be found in the abuse of the 
system, remedy the abuse. Every institution or rule 
of human origin is Jiable to abuse. Effect can be 
measured only after trial. Perpetual vigilance is as 
necessary in matters of judicial administration as in 
other departments of government. Whenever any 
plan, no watter how plausible in the beginning, has 
developed in its use a strong liability to abuse, the 
remedy should be applied. 

The judges of the State are for the most part men of 
integrity and learning. But they may fail nevertheless 
todo all that they could do toward making the dispen- 
sation of justice easy, speedy and certain. The fault 
may lie in the system they have to administer, or in 
their own lack of order and promptitude, or in the 
failure of support from the bar. 

At the annual meeting of the American Bar Asso- 
ciation, held in August last, a report was made by a 
apecial committee under a resolution similar to that 
under which we are acting. To that report and the 
proceedings which followed, we beg leave tuo refer, as 
a reason for not going over the same ground here. We 
all agree in the main with the reasoning of that report 
and with most of its conclusions. Some additional 
ones will be mentioned hereafter. 





In some respects it seems that the judges of our ap- 
pellate courts might inaugurate reforms which would 
greatly diminish the delay now involved in appeals, 
and this without adding to their own labors, but the 
incidental result of diminishing the amount of their 
labor. 

It is becoming more and more the practice for the 
appellate courts to reserve their decisions after argu- 
ment. No matter how simple the question, even 
though it be settled by a controlling authority or an 
express statute, it is rare that a decision is rendered 
on the spot. If counselof repute can be found who 
will deny the applicability of the statute or profess to 
distinguish the precedent, the court will not usually 
stop to reconcile conflicting assertions. It ‘‘ takes the 
papers,” and the matter is pigeon-holed until the next 
batch of decisions is handed down. 

Under our present system it is impossible to blame 
the judges for all the delay. The mass of decisions and 
precedents has grown so large, the variety of ques- 
tions which arise under our complex civilization is so 
infinite, the distinctions and ‘‘competitions of con- 
flicting analogies’’ are so close, the condition of the 
statute Jaw is so confusing, that judges who are hu- 
man cannot be expected to have all the law at their 
finger’s and tongue’s ends. 

Even after argument for an hour by counsel, as 
skillful to mislead as to instruct, there will ordinarily 
be left some doubt. Every judge upon the bench will 
probably have astrong impression as to what the de- 
cision should be; in most cases their impressions would 
coincide, and the decision so reached would be right. 
Yet there remains the chance of error; the chance of 
being misled or overlooking something, and this ap- 
prehension, which is perfectly well justified, prevents 
an announcement of the decision. 

The result is a delay which is a misfortune both to 
the judges and to honest litigants. It is a burden to 
the judges because after their first vivid impressions 
of the case have passed away, their labor is doubled by 
the necessity of taking up the briefs and papers, pick- 
ing out the essential facts and propositions of law, and 
examining the authorities, only to find that their first 
impressions were quite sound, and that there is no 
real question in the case. If they find that their first 
impressions were wrong, then, it may be remarked in 
passing, it would seem to demonstrate that the oral 
argument was misleading, and worse than useless. 
But this delay is a greater hardship to litigants, and 
leads to serious abuses. The double labor which the 
courts are thus compelled to bestow on slight and 
frivolous appeals occupies their time and blocks the 
decisions of other cases. The prospect of such re- 
spectful treatment, followed by a reservation of the 
case and a decision after a considerable time, encour- 
ages lawyers to make frivolous appeals which they 
would not engage in if they had to face the probabil- 
ity of being beaten in open court at the close of their 
argument. But the mere delay of the decision which 
is withheld is often agrave misfortune. In the Court 
of Appeals this is not so considerable, for that court 
has adopted an admirable practice of deciding cases 
shortly after the argument. But at our General Terms 
it usually means a postponement of the decision for 
three or four months, until the close of the following 
term. In all appeals from orders, in most preferred 
cases and in many ordinary cases where there is no 
substantial question involved, this delay amounts toa 
serious wrong. 

Two remedies for this evil suggest themselves, both 
of which are within the powers of the courts, without 
the aid of legislation. Both of them are proposed 
with especial reference to the work of the General 
Terms. 

1. It would seem to be feasible for the judges to 
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keep for themselves what might be called a “rapid 
calendar,”’ i. e., a list of cases requiring little conside- 
ration, and which could be speedily disposed of. These 
should be decided as svon as possible, during the term 
at which they are argued, at the end of that term, 
ora short time afterward. Such speedy decisions are 
now rendered to a very limited extent by some of the 
General Terms, but apparently without much system. 
There is no good reason why the court should hold all 
or the bulk of the cases argued at one term to be de- 
cided at the end of the next term. On the contrary, 
there are many reasons why one batch of cases should 
be disposed of before another comes on to engross the 
time and attention of the court. What is here pro- 
posed is that the judges should adopt the plan of tak- 
ing up and deciding the appeals from orders, and the 
simpler cases immediately after the argument, where 
they cannot be decided on the argument, in all 
cases during or shortly after the adjournment of the 
term; that they meet from time to time during vaca- 
tion and announce their decisions in other cases, and 
that they should not enter upon a new term until sub- 
stantially all the old cases are disposed of. 

If in connection with this plan the General Term 
judges will spare themselves the labor of writing opin- 
ions except where some really new or doubtful point 
is involved they will do much to lighten their own la- 
bors, the trials of their fellows at the bar, and the 
long suffering of litigants. 

2. Another and more radical suggestion is that coun- 
sel should be required to file and to serve on the other 
side the printed case or appeal book and briefs of their 
points and authorities at leasta week or two before 
the oral argument. These should be genuine briefs, 
not long-written arguments. They should be strictly 
confined by rule of the courts to a skeleton of the 
facts, a mere statement of legal propositions and a ci- 
tation of authorities. This would not necessarily pre- 
vent the subsequent presentation of more elaborate 
written or printed arguments. 

If this requirement were exacted each party would 
be fully apprised of the strength and weakness of his 
adversaries’ position. Much misunderstanding would 
be prevented and unnecessary discussion of side issues 
and immaterial points would be averted. But the 
greatest gain would be this: that the court would be 
able, by examining these briefs in advance and glanc- 
ing over the authorities, to get a thorough insight into 
the question involved. It could then on the oral ar- 
gument confine counsel to the real questions in doubt; 
it would fully understand the authorities quoted, and 
in a simple and plain case would be able to announce 
its decision at the close of the argument without risk 
of error. It seemsclear that this is the natural, or- 
derly and labor-saving method of procedure; it is be- 
ginning at the foundation and building upward into 
the light clear air. 

One effect of the exposure of the positions of the 
parties in advance would be to prevent those surprises 
which sometimes occur, with dramatic effect, upon 
the argument of appeals. It would rob learned and 
astute counsel of some of the glory and temporary re- 
ward of their skill and diligence. But it would econ- 
duce to correct as well as speedy decisions, and pro- 
mote the ends of justice, and these are considerations 
which outweigh all others. 

The suggestion which is thus made is not a novel 
one. The practice of filing briefs, etc., in advance is 
required in the United States Supreme Court and in 
England to some effect, and at one General Term 
(see rule 41), but these are for the judges only, and 
are not accessible to counsel. 

It appears from the statistics that our General 
Terms, except in the First Department, have not more 
work than they can dispose of. There is no considera- 





ble delay in reaching causes for argument. It seems to 
your committee that if they would adopt the two sug- 
gestions above made it would not only facilitate the 
prompt decision of appeals, but would discourage and 
prevent frivolous appeals, and by diminishing the 
number of erroneous decisions would decrease the la- 
bor of the Court of Appeals. 

We can see no reason why the requirements of filing 
briefs aud cases and appeal books in advance might 
not be adopted with advantage even by the Court of 
Appeals. 

Much time is unquestionably wasted in the exami- 
nation and decision of cases in appellate courts by the 
usual form of the record upon which the appeal is 
heard. The bar bas largely fallen into the bad habit 
of loading the record with extraneous matter. Vast 
masses of evidence of no relevancy are included in 
the case. Exceptions to evidence are strung through 
it in the order in which they were taken, without the 
slightest effort to formulate the questions they raise. 
The same is true of the other classes of exceptions, as 
for instance, exceptions taken to a refusal to nonsuit. 
This being the practice in vogue, the court is com- 
pelled to read through a voluminous record to appre- 
ciate the extent of questions in controversy, the labor 
of which might have been saved if counsel formu- 
lated the propositions and stated them in the case. If 
the record on appeal were in every case where prac- 
ticable a bill of exceptions instead of a transcript of 
the testimony and proceedings on the trial, courts of 
review would be saved an immense amount of time 
and Jabor. In some cases it is necessary to present the 
testimony; but in very many it is not, as the ques- 
tions in dispute can be stated either in the form of a 
proposition or in the form ofa synopsis of the conclu- 
sions of fact which the testimony tended to estab- 
lish. 

Appellate courts should hear no arguments on 
questions of fact. This rule should be extended so as 
to cover all discussions of the evidence. Frequently 
the question presented is whether the evidence was 
sufficient to require the submission of a certain matter 
of fact to the jury. This is often the case where the 
issue is one of fraud or negligence. One counsel goes 
over the evidence in favor of his contention; his op- 
ponent follows with a discussion of the evidence in his 
favor; an hour and a half or two hours are tuken up 
in this way, and with little or no service to the court. 
No court decides such a question without an inde- 
pendent reading of the testimony, and as this is nec- 
essary, its oral discussion by counsel is unnecessary. 
Many hours of the time of the Court of Appeals have 
been taken up by such discussion, which did not and 
could not advance or facilitate the decision of the case. 
The printed brief should be the reliance of counsel in 
such cases, and it is a sufficient one. 

If briefs and cases on appeal were submitted in ad- 
vance, and were read by the court before the oral argu- 
ment, as has been suggested,then it would be proper in 
some cases to permit oral argument of questions of 
fact at the General Term, though not in the Court of Ap- 
peals. In most cases such arguments would be unprof- 
itable, and the court having read the evidence, would 
say so, and would stop further discussion; but where 
the court was in doubt, and the question of fact had to 
be passed on, an oral argument might be proper and 
advantageous. 

The judge at Circuit Court should be more active in 
his supervision of the trial as it proceeds in limiting 
cross-examinations, shutting out irrelevant inquiries, 
and eliminating undisputed facts. This can easily be 
done without encroaching upon counsel or hurting 
their feelings. 

The object of a jury trial is to ascertain facts. The 
inquiry should be restricted all the timeto what is 
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really pertinent and to matters of fact which are con- 
troverted. Counsel zealous to win their cases are apt 
to intrude into the case matters which they may think 
will help them with the jury, though not pertinent, 
and to repeat proofs merely for the sake of emphasiz- 
ing a helpful fact or circumstance. The court would 
shorten trials without any sacrifice of justice, by re- 
straining counsel in these directions and keeping the 
case apon its real and controlling lines. 

Under the existing provisions of the Code of Crimi- 
nal Procedure, after conviction of murder in the first 
degree, the court, in pronouncing judgment of death, 
is required to appoint the day upon which the sentence 
must be executed, which must be not less than four 
and not more than eight weeks after sentence. Code 
Crim. Proc., §§ 491, 492. Inthe majority of cases the 
day so appointed is six weeks distant. The prisoner 
may wait until the night preceding the day appointed 
for the execution and then file and serve his notice 
ofappeal, which of itself stays execution until the 
determination of theappeal. Code Crim. Proc., § 527. 
This appeal is to the Supreme Court at General 
Term,and in some departments cannot be heard in 
five mont.is, and in many instances is not heard until 
nearly a yearhas passed. The General Term usually 
reserves its decision until the close of the succeeding 
term, involving an additional delay of from two to 
five months. If the judgment and conviction be 
affirmed, the General Term again appoints the day 
of execution,which must be at least four weeks there- 
after. The prisoner may again wait until the night 
preceding the day of execution, and then file his notice 
of appeal to the Court of Appeals, which again stays 
execution until the determination of that appeal,caus- 
ing astill further delay of from two to five months. 
If the Court of Appeals affirm the judgment and 
conviction, the record is remitted to the Supreme 
Court, which again appoints the day of execution, 
which will probably be fixed eight weeks after judg- 
ment. Thus if the people at last succeed, punishment is 
meted out after a delay of from fifteen months to two 
years after conviction, and the moral effect upon those 
whom it is important to impress with a sense of the 
majesty of the law, a result of more importance to the 
Commonwealth than the punishment of the offender, 
is dissipated, if not utterly lost. 

If however error be committed upon the trial or 
some unguarded expression escape the judge in his 
charge to the jury, or he commit some error in the 
admission of evidence, the Court of Appeals will re- 
verse the judgment and conviction, and direct a new 
trial at the Oyer and Terminer. Perhaps fifteen 
months, possibly two years, have elapsed since the 
first trial was had, and when the district attorney be- 
gins his preparation for the second he often finds that 
one or more of the most material witnesses for the peo- 
ple have died or moved to a distant State or Territory 
(or as in a comparatively recent case, gone to equa- 
torial Africa), and the prisoner is either acquitted or 
convicted of some of the lesser degrees of homicide. 
This failure of justice is a disgrace to the State, and 
an unnecessary burden upon its tax-paying citizens. 

We recommend the following conclusions, which 
are in part founded on the foregoing suggestions and 
in part on the report of the American Bar Association 
above referred to: 

1. Trials before courts, whether with or without 
juries, should be shortened, by stricter discipline, 
closer adherence to the precise issue, less irrelevant 
and redundant testimony, fewer debates, and no per- 
sonal altercation. 

2. Trials before referees should be limited in dura- 
tion by order made at the time of appointment. 

3. The postponement of a trial should not be allowed 





except in strict conformity to rules previously made 
by the judges, and for reasons of fact known to the 
court or proved by positive affidavit. 

4. The record of atrial should contain short-hand 
notes of all oral testimony, written out in long-hand 
and filed with the clerk; but only such parts should 
be copied and sent to an appellate court as are rele- 
vant to the point to be discussed on the appeal, and if 
more be sent the party sending it should be made to 
pay into court a sum fixed by the appellate court by 
way of penalty. 

5. A motion for or against a provisional remedy 
should be decided within a fixed number of days, and 
if not so decided, the remedy should fail. A week is 
time enough for a judge to hold such a motion under 
advisement. If he cannot within seven days make up 
his mind that a provisional remedy should stand, it 
ought to fall. In allother cases a decision within a 
fixed period should be required of every judge and 
every court, except a court of last resort. 

6. The ordering of new trials should be restricted to 
cases where it is apparent that injustice has been 
done. 

7. The time allowed for appealing should be much 
shortened. One month, or at most two, would seem 
to be enough in all cases. 

8. At the time of placing acase upon the calendar 
of a court of appeal, the appellant should be required 
to furnish for each of the judges a copy of the appeal 
book and his brief. The respondent should be re- 
quired to furnish his brief to each of the judges 
within a certain time thereafter, so that they may 
have both at least a week before the beginning of the 
session. Each side should be required to serve its 
brief upon the other one week before the term. 

9. The Code of Criminal Procedure should be so 
amended that after conviction of a capital crime and 
judgment of death, the prisoner should be entitled to 
appeal directly to the Court of Appeals within ten days. 
No other appeal should be permitted. The judgment- 
roll, stenographer’s minutes and the judge’s charge 
should make the case on appeal, and these should be 
printed at the expense of the county when the poverty 
of the prisoner is certified by the presiding judge or by 
any justice of the Supreme Court. The appeal should be 
argued within forty days if the court is in session, and 
if not, then within ten days after it next convenes. It 
should also be provided that when anew trial is ordered 
the testimony of any witness who testified on the for- 
mer trial may be read from the stenographer’s min- 
utes, if the witness is dead or has removed from the 
State, or is otherwise inaccessible. 

10. The law itself should be reduced so far as possi- 
ble to the form of a statute. 

All of which is respectfully submitted. 

Davtp DuDLEyY FIELD. 
A. T. CLEARWATER. 
JOHN G. MILBURN. 
ANSLEY WILCOX. 
GEORGE L. STEDMAN. 


—_——____¢_. 


NEGLIGENCE—INFANTS. 


NORTH CAROLINA SUPREME COURT, 
OCTOBER TERM, 1885. 


MURRAY V. RICHMOND AND DANVILLE R. Co. 


Where the plaintiff, au infant of eight years of age, in diso- 
bedience of the commands of his mother and the warn- 
ings of defendant's agents and servants, and unobserved 
by the engineer, jumped upon a ‘*‘ shifting” engine about 
to move, took a position where he could not be seen by 
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those in charge and operating the engine, and remained 
there until becoming alarmed at the speed he attempted 
to jump off, and received severe injuries, it was held that 
he was not entitled to recover though no whistle was 
blown or other signal given. 


MYHIS was a civil action by the plaintiff, through his 

mother as guardian ad litem and next friend, 
against the Richmond & Danville Railroad Company 
and the North Carolina Railroad Company, for dam- 
ages for being injured by falling from an engine of the 
Richmond and Danville Company. There was no evy- 
idence offered or verdict asked against the North 
Carolina Railroad Company, and a judgment was en- 
tered in its favor without objection. It was tried be- 
fore Graves, J.,and a jury at February Term, 1885, 
Wake Superior Court. 

In the month of April, 1882, the plaintiff residing 
with his mother near the depotor station of the de- 
fendant company, at the city of Raleigh, and then not 
quite eight years of age, was seen by the engineer in 
charge upon the shifting engine, and made to get off, 
being told that he could not ride onit. Soon after 
watching his opportunity and seeing the engine about 
to move toward the water-tank, the plaintiff, unob- 
served by the officer, again got on the engine, placing 
himself on the plow or ‘‘cow-catcher,”’ which goes in 
front, in such a position that he could not be seen by 
the engineer, when standing and operating the ma- 
chinery, until moving it attained a speed of four miles 
an hour, he became alarmed and attempted to jump 
off. In so doing hisleg was caught between the bars 
of the plow, and he sustained the injury for which, 
in this action, he demands compensation in dam- 
ages. 

He was however seen in his perilous position by a 
colored man who directed him to get off, to which he 
made no answer, but as he himself described it, ‘‘wug- 
gled his back at him.’’ The plaintiff had before been 
warned by his mother, and on this very morning been 
forbidden to go there. Theengine was used in shift- 
ing cars at the station and not in general transporta- 
tion. No whistle was blown, or other signal given of 
the starting, and this owing to the frequency of its 
movements in one direction and another, was not 
deemed necessary for the protection of persons who 
were about. The engineer testified that when stand. 
ing at the place where he was and ought to be for the 
management of the engine and in controlling its ac- 
tion, he could not see the plaintiff,and did not see him 
until in his attempt to get off he wus caught betwoen 
the bars, and it was too late to prevent the injury. He 
could however if in his seat, and looking out through 
the window of his cab, have discovered the plaintiff. 
His mother, as shown by an attending physician, had 
before expressed her apprehensions that herson would 
be killed or hurt on the road, but did not anticipate 
such an accident as befell him. 

These arethe general facts developed in the testi- 
mony and attending the accident upon which negli- 
gence is imputed to the servants of the company, and 
the claim for compensatory damages rests. 


D. G. Fowle, for plaintiff. 


Reade, Busbee & Busbee and T. R. Purnell, for de- 
fendant. 


Smitu, C. J. There can be no question that an 
adult thus exposing himself to peril would be held to 
have brought the injury upon himself by bis own act, 
and if his own negligence and want of care for his own 
safety were not the direct and immediate cause of the 
injury, they were so contributory to it as to take 
away any just ground of complaint against the com- 
pany. The plaintiff's case is however distinguished by 
his counsel upon the ground that his extreme youth 








required much greater vigilance and strict attention 


from the company for his protection than if of more 
mature years. While this is true it does not dispense 
with the exercise of such regard for his own safety, as 
may be expected in one of such age, and certainly does 
not excuse the reckless disregard of repeated warnings 
given the plaintiff, and his persistent purpose to ride 
on the engine and hazard the consequences. 

The principle to be extracted from the most ap- 
proved adjudications in the United States is thus an- 
nounced in arecent work. An infant, so far as he is 
personally concerned, should be held to such a degree 
of care only as is usual among children of his age; 
though if his own act directly brings the injury upon 
him, while the negligence of the defendant is only 
such as exposes the child to the possibility of injury, 
the latter cannot recover damages. Shear. and Redf. 
Neg., § 49. 

“The rule of law in regard to the negligence of an 
adult and the rule in regard to that of an infant of 
tender years,” remarks Mr. Justice Hunt, delivering 
the opinion in Railroad Co. v. Gladmon, 15 Wall. 401, 
‘*is quite different. By the adult must be given that 
care and attention for his own protection that is or- 
dinarily exercised by persons of intelligence and dis- 
cretion. If he fails to give it, his injury is the result of 
his own folly, and cannot be visited upon another. Of 
an infant of tender years less discretion is required, 
and the degree depends upon his age and knowl- 
edge.”’ 

The same rule is repeated in Railroad Co. vy. Stout, 
17 Wall. 657; Whart. Neg. 314. 

“All that is necessary to give a right of action to the 
plaintiff,’ is the language of the Supreme Court of 
Missouri, in acase where a child ten years of age was 
killed, ‘‘for an injury inflicted by the negligence of 
the defendant, is that he should have exercised care 
and prudence equal to his capacity.’”’ Boland v. Rail- 
road, 36 Mo. 484. 

A child of six years was permitted by his parents to 
use the roadway for a play-ground, and he would 
sometimes unattended lie down upon the track. He 
was seen in this condition by the engineer of an 
approaching train, who however could not tell whether 
the object seen was a bush or a human being, until the 
engine was so near that every effort to stop it and 
avoid the injury was unavailing. It was held that no 
recovery could be had forthe injury. Meeks v. Rail- 
road, 52 Cal. 602. 

In Conley vy. Railroad, 98 Penn. St. 498, the 
action was brought by an infant of seven years for an 
injury attributed to the negligence of the defendant 
company, on the trial of which it appeared that he 
with other boys but little older than himself was play- 
ing upon w car loaded with sand, which was in motion 
to be put on a switch when he and they were ordered 
to get off. In doing this the plaintiff suffered the in- 
jury for which damages were sought, but he was not 
permitted to recover. The ruling rests upon the opin- 
ion that there was no hazard in leaving the moving 
car from which care on his part would not have fully 
protected him. While we do not intend to express 
ourconcurrence in the ruling that the order given 
under such circumstances and without stopping the 
car showed no negligence involving liability for the 
consequences to one so young, we refer to the case 
to show that reasonably vigilance and care, such 
as one of the plaintiff's age is expected to give for 
his own safety, is required to sustain a claim for dam- 
age. 

In harmony with the doctrines announced in the 
Supreme Court of the United States is this ruling by 
this court in Manly v. Railroad, 74 N. C. 655, wherein 
Bynum, J., referring to what is said in Railroad v. 
Gladmon, ante, remarks: 
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“If by the proposition of the counsel of the plaintiff 
that if there was negligence on the part of the chil- 
dren’’ (one of whom had been killed by a passing train 
while asleep on the track), ‘‘ it is not imputable to the 
parent who is the plaintiff, is meant that the plaintiff 
is entitled to recover, notwithstanding any degree of 
negligence on the part of the children, we cannot as- 
sent to the proposition. It has no foundation in rea- 
son and would be disastrous to commercial life.” 

In the present case the plaintiff wilfully, after being 
ordered off, again secreted himself in sucha place on 
the plow of the engine, as it was about to start, where 
he could not be seen—disregarding the admonition of 
the colored man who saw his danger—and then 
alarmed, made an effort to spring to the ground. The 
accident was the result of his own rash conduct, and 
the injury he brought upon himself. 

Wherein can neglect be imputed to the company or 
its agents? Was it in not sounding the whistle? 

The plaintiff did not need the warning. He knew 
the engine was about to move, and the signal for start- 
ing was wholly needless to him, as he already knew 
what that would have indicated. The omission wasin 
no sense the cause of his misfortune or contributory 
toit. The engineer was at the post of duty, and the 
plaintiff had occupied a place so that he should not be 
again ordered off and lose his ride, and at last he per- 
haps would have escaped if he had remained where he 
was and not rashly attempted to get off. We do not 
discover any evidence of negligence in the undisputed 
facts of the case, and we think the defendant was en- 
titled to an instruction that upon them no negligence 
in the company was shown, and that the plaintiffcould 
not recover. 

There must be a new trial, and it isso adjudged. Let 
this be certified to the end that a venire de novo be 
awarded in the court below. 

Error. 


Venire de novo. 
———_-—_——_——_ 


NEW YORK COURT OF APPEALS ABSTRACT, 


CERTIORARI—REVIEW ASSESSMENT — APPEAL TO BE 
TAKEN WITHIN SIXTY DAYS—INDORSEMENT—RULE 2, 
SupREME CouRT.—-An appeal taken to this court from 
an order, judgment or determination of the General 
Term in a proceeding to review an assessment, under 
chapter 296, Laws of 1880, must be taken within the 
time prescribed for an appeal from an order, to-wit: 
within sixty days after service upon the attorney for 
the appellant of a copy of the judgment appealed from 
and awritten notice of the entry thereof. Counsel 
for the relator served upon the appellant a copy of the 
order of the General Term with a notice on the back 
thereof stating that it was a copy of an order, and 
where and when it was filed and entered, which was 
signed ‘*‘ P. Cantine, attorney for respondent,’’ with- 
out indicating his post-office address or place of busi- 
ness. Pursuant to that order the relator's costs were 
taxed and a formal judgment entered, and a copy: of 
that judgment was served upon appellant’s attorney. 
On the back of it was indorsed the title of the cause, 
and “ P. Cantine, attorney for respondents, office and 
post-office address, Saugerties, Ulster (o., N. Y.”’ Be- 
low that, signed by the same attorney, without his 
post-office or business address, was a notice stating 
that the paper served was a copy of a judgment of af- 
firmance, with costs, giving the date and place of its 
entry. Held, that if rule 2 of the general rules of prac- 
tice of the Supreme Court applied to appeals to this 
court, the notice was a full compliance with that rule. 
People, ex rel. Walkill Valley R., v. Ketor. Opinion by 
Earl, J. 

[Decided Dee. 15, 1885.] 





MASTER AND SERVANT—FOREMAN IS CO-SERVANT.— 
On the 27th of April, 1881, plaintiff, who was then in 
the service of defendant as a carpenter, was injured 
on a bridge, where with other servants of the defend- 
ant he was engaged. This bridge consisted of two 
parts, the one farthest west over the Delaware river, 
and the other adjoining the river part on the east over 
the Delaware and Hudson canal. Onthe river part of 
the bridge the rails were laid on the top of the bridge, 
but over the canal part the rails were on the bottom. 
The plaintiff and his fellow workmen were engaged in 
taking out the ties in the bridge and replacing them 
with new ones. To handle and place them a machine 
was furnished by the defendant, called a “‘ traveller” 
or ‘‘gallows.’’ It consisted of two upright posts, 
twenty-seven feet apart, with a cross-beam on top ex- 
tending from one post to the other. In that cross- 
beam were pulleys, and by means of ropes running 
through them the ties were raised and lowered. The 
upright posts were set on pieces of timber at the bot- 
tom some twenty feet in length. The foot of each 
post was set in amortise near the end of the timbezs, 
which were called ‘‘shoes.” Ropes were fastened at 
the top on each side, and extended each way, and 
those ropes were fastened or held as occasion re- 
quired. It was unquestioned on the trial that this 
was a proper structure for the work then in hand, and 
it was equally unquestioned that it wasin good order 
and repair. The work commenced at the west end of 
the bridge, and they proceeded eastward with it, mov- 
ing the ‘‘ traveller’’ to the east as they worked in that 
direction until the shoes came in contact with the bot- 
tom part of the canalspan of the bridge, which was 
higher than theriver part. When this occurred the 
men employed on the bridge set about moving the 
frame to the east end of the ‘‘shoes.’’ To accomplish 
that they lifted the upright posts out of the mortises 
in the west end of the “shoes,’’ and placed them in 
similar mortises in short timbers about four feet long, 
also called “shoes,’”’ which were resting on the top 
side of the long “shoes.” The friction between the 
timbers made it difficult to move it in that way, and 
it was suggested that if small rollers were put under 
the short ‘‘shoes”’ it would move much more easily 
and quickly. The suggestion was adopted, and iron 
bolts about one inch in diameter were put under the 
“shoe” of the up-stream post by Neubauer and a 
man named Crosby, and Neubauer then went to the 
down-stream post and assisted in doing the same thing 
there. At this point some movement was given to the 
structure, and the upright posts and cross-beam fell to 
the west,injuring Neubauer seriously in their fall. For 
the injuries thus sustained this action was brought. 
The work on this bridge was under the direction of a 
man named Frampton, who was the foreman carpenter 
on that division of the road. It was asserted that he em- 
ployed some men, and exercised the right to suspend 
them, but it did not appear whether this was done 
without the assent of the superintendent of the divis- 
ion. There were several gangs of men at work on the 
bridge, some carpenters and some trackmen. Rob- 
ertson was foreman of one gang of carpenters and 
Brownell of another. Neubauer was in Robertson’s 
gang. It was claimed by the plaintiff that the order 
for moving the upright posts from one end of the long 
‘*shoes’’ to the other emanated from Frampton, and 
that he gave directions for the use of rollers for the 
purpose of facilitating the work. It was also claimed 
by the plaintiff that proper precautions were not 
taken; that braces should have been put on the foot of 
the posts, and ropes should have been put about them. 
On that claim rested the allegation of negligence. The 
proof showed that there were abundant materials at 
hand with which to make the structure secure. The 
fault, so far as there was fault, was in not using the 
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materials provided. There was no proof that Framp- 
ton was av incompetent man for the position he held, 
or that any of the men employed were incompetent, 
or that the number was insufficient. Held, that the 
defendant, as master discharged its whole duty to the 
plaintiff. It furnished suitable materials, implements 
and machinery, and skilled and competent fellow 
workmen, and the plaintiff's injuries were due to the 
carelessness of a co-servant, who at the time was act- 
ing as his foreman and boss. The principles laid down 
in Crispin v. Babbitt, 81 N. Y. 516; S. C., 37 Am. Rep. 
521, control the decision of this case, and require the 
affirmance of this judgment. Neubauer v. New York, 
elc., R. Co. Opinion per Curiam. 

(Decided Dec. 15, 1885.] 


EXcISE LAW— INDICTMENT — EXCEPTION NOT AL- 
LEGED.—Plaintiff in error was indicted and convicted 
for selling strong and spirituous liquor and wines by 
retail, to be drank in quantities less than five gallons, 
without having a license therefor as inn, tavern or 
hotel keeper. Evidence was given upon the trial tend- 
ing to show that on or about the 3d day of May, 1881, 
at the town of Attica, in the county of Wyoming, the 
defendant sold strong and intoxicating liquors in 
quantities less than five gallons, to be drank on his 
premises, in Attica aforesaid, and that the same were 
so drank on his premises. It was admitted that he 
had a license to sell strong and spirituous liquors in 
guantities less than five gallons, net to be drunk upon 
the premises, known as a store-keeper’s license. A 
motion was made to quash the indictment because it 
did not state facts constituting a crime, and because 
it did not state the exception provided for by the law 
of 1869, authorizing the sale of ale and beer, to be 
drunk upon the premises of a person licensed under 
that statute. Held, that the act of 1869 was to be read 
with and construed with the excise law of 1857. The 
omission to refer to the act of 1869, in the fourth count 
of the indictment, was not an error sufficient to hold 
the indictment invalid. If the plaintiff in error could 
bring himself within the provisions of the act of 1869, 
he should have done so by proof. People v. Jefferson. 
Opinion by Danforth, J. 

(Decided Dec. 15, 1885.] 

ACCRETION — CONSTRUCTING PIER IN FRONT OF 
PLAINTIFF'S PROPERTY — MEASURE OF DAMAGES.— 
When soil is by natural causes gradually deposited in 
the water opposite upland, and thus the water line is 
carried further into the Ocean or other public water, it 
becomes attached to the upland, and the title of the 
upland owner is still extended to the water line, and 
the accretion thus becomes his property. The same 
rule applies when the soil in front of the upland has 
been wrongfully placed there by human hands. The 
plaintiff was the owner by virtue of his paper title and 
acts of the Legislature of the fee of the land to the 
center of the street, and extending tothe water line 
of the East river, subject however to the public ease- 
ment for travel over the street, and he had aright to 
maintain a wharf in front of bis land and his one-half 
of the street. The city built a pier at the end of the 
street, shutting off the plaintiff's wharf across his half 
of the street from the water. Held, that this wasa 
wrongful interference with plaintiff's property and 
franchise, and that the pier was an accretion to the 
mainland, and so much of it as was attached to plain- 
tiffs land became his. In such a case the plaintiff is 
entitled to recover the reasonable wharfage received 
by the defendant from the portion of the pier erected 
on his premises; and in estimating the amount plain- 
tiff is entitled to recover, it is not proper to indulge in 
speculation as to whether he would have collected so 
much from iis bulk-head had the pier not been built, 
nor to prove the cost of building the pier, or of keep- 





ing it in repair; nor should the defendant be allowed 
for the expense of collecing the wharfage. Ledyard 
v. Ten Eyck, 36 Barb. 102, 125; Langdon v. Mayor, etc., 
93N. Y. 129; Mulry v. Norton, Nov. 24, 1885, recently 
decided in this court; Gould Waters, §§ 123, 124, 128, 
148, 158; Angell Tide Waters, 249. Steers v. City of 
Brooklyn. Opinion by Earl, J. 

[Decided Dec. 22, 1885.] 

NEGOTIABLE INSTRUMENT —SAVINGS-BANK PASS- 
BOOK—PAYMENT TG STRANGER—ORDER—BY-LAW.--A 
savings-bank pass-book is not a negotiable paper, and 
its possession in itself constitutes no evidence ofa 
right to draw money thereon. It merely importsa 
liability of the bank to the depositor for the movey 
deposited, and an agreement to pay it at such time 
and in such manner as he shall direct. The defendant 
paid a depositor’s money to a stranger who had pos- 
session of his pass-book, and sought to justify such 
payment under a by-law printed in the pass-book at 
the time it was delivered to the depositor, as follows: 
‘‘All deposits aud drafts must be entered in the pass- 
book at the time of the transaction, and all payments 
made by the bank upon the presentation of the pass- 
book entered therein will be regarded as binding upon 
the depositor. Money may also be drawn upon the 
written order of the depositor or his attorney when 
accompanied by the pass-book” Held, that assuming 
that the mere acceptance by the depositors of a pass- 
book containing a by-law regulating the manner of 
making deposits and payments constituted a contract 
between the parties, yet the by-law referred to could 
not be construed to justify a payment toa third party 
unless a written order accompanied the pass-book. 
This case is not affected by the decisions in Schoen- 
wald v. Metropolitan Bank, 57 N. Y. 418, and similar 
cases where the language of the contract was sub- 
stantially different. There the language of the by-law 
plainly implied and provided for payments made to 
other persons than the depositor, and gave a significa- 
tion to the word payments which included strangers 
having possession of the pass-book. The conclusion 
reached by us as to the authority conferred by this 
by-law upon the bank in making payments renders it 
unnecessary to refer to the other questions in the 
case. It may not however be inappropriate to say 
that we are also of the opinion that within the cases 
of Boone v. Citizens’ Savings Bank, 84 N. Y. 88, and 
Allen v. Williamsburgh Savings Bank, 69 id. 321, the 
court below erred in refusing to submit the question 
to the jury as to whether upon the evidence in the 
case the defendant exercised reasonable care and pru- 
dence in making the alleged payments. It follows of 
course from this that the trial court also erred in ex- 
cluding evidence tending to show the want of care and 
prudence on the part of the bank in disbursing the 
plaintiff's funds. Smith v. Brooklyn Savings Bank. 
Opinion by Ruger, C. J. 

[Decided Dec. 22, 1885.] 

MARRIAGE—DIVORCE—JURISDICTION—CONFICT OF 
LAW.—A court of another State cannot adjudge the 
dissolution of the marital relations of a non-resident 
of that State, where no service was made upon such 
non-resident of the prucess of the court within the 
State, and there was no voluntary appearance of the 
party in the action. People v. Baker, 76 N. Y. 78, fol- 
lowed. O’Deav. O'Dea. Opinion per Curiam. 
[Decided Dec. 22, 1885.] 

————__ > ——_—_——- 
UNITED STATES SUPREME COURT AB- 
STRACT.* 


SPECIFIC PERFORMANCE—TIME AS ESSENCE OF THE 
CONTRACT — CIRCUMSTANCES TO EXPLAIN MOTIVE— 


*Appearing !n 6 Sup. Ct. Rep. 
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TRUSTEE—UNAUTHORIZED ACT—CESTUI QUE TRUST.— 
In a case where time is neither expressly nor impliedly 
of the essence of the contract, after laches and negli- 
gence on the part of one party, circumstances sur- 
rounding the case showing motive for such laches and 
negligence, a court of equity will not decree a per- 
formance by the other party. The fact that a party 
fails to execute a conveyance asked for by the other 
party at the time proposed,and when a purchase-money 
mortgage was tendered—at which time the subject 
thereof is increasing in value—but after a long time 
has elapsed, during which the property has decreased 
in value below its price at the time of the proposed 
negotiation, executes the conveyance, and retains the 
mortgage,shows a motive for the delay. The unauthor- 
ized act of a trustee in executing a conveyance of 
land to secure aloan to himself, cannot affect equita- 
ble rights under the trust. Holgate v. Eaton. Opin- 
ion by Miller, J. 

[Decided Dec. 14, 1885.] 

ATTACHMENT—CREDITOR WITH NOTICE OF TRANSFER 
OF PROPERTY.—A transfer for valuable consideration 
of shares in a Massachusetts manufacturing corpora- 
tion not recorded as required by the statute of Massa- 
chusetts of 1870, ch. 224, § 26, is valid against a subse- 
quent attachment by acreditor having knowledge or 
notice of the transfer. That statute provides that 
**shares may be transferred by the proprietor, by an 
instrument in writing under his hand, which shall be 
recorded by the clerk of the corporation in a book 
kept for that purpose;” and ‘‘the pnrchaser named 
in such instrument so recorded shall, on producing the 
same to the treasurer, and delivering to him the for- 
mer certificate, be entitled to a new certificate.”’ These 
provisions were re-enacted in the Public Statutes of 
Massachusetts of 1882, ch. 106, § 30, and similar pro- 
visions had existed since 1809. Stat. Mass. 1808, ch. 65, 
§ 4; 1829, ch. 53, $4; Rev. Stat. 1836, ch. 38, $12; Stat. 
1846, ch. 45,§1; Gen. Stat. 1860, ch. 60,813. By ase- 
ries of decisions of the Supreme Judicial Court of 
Massachusetts, on which the plaintiff in error relies, 
it has been held that these provisions, taken in con- 
nection with the contemporaneous statutes of that 
State, authorizing and facilitating the attachment of 
such shares by creditors of the owner, are not to be 
construed as intended merely for the convenience and 
benefit of the corporation, and the regulation of its re- 
lations to its stockholders, but are to be considered as 
in the nature of a registry act, regulating the transfer 
of the stock as to third persons, and therefore pre- 
venting an unrecorded transfer from taking effect 
against a creditor afterward attaching the shares with- 
out notice of the transfer. Fisher v. Essex Bank, 5 
Gray, 373; Blanchard v. Dedham Gas-light Co., 12 id. 
213; Sibley v. Quinsigamond Nat. Bank, 133 Mass. 515, 
521; Central Nat. Bank v. Williston, 138 id. 24. But 
the learned counsel for the plaintiff in error fails to 
show that an unrecorded transfer of shares has ever 
been held invalid as against a subsequent attachment 
by acreditor who has notice or knowledge of the 
transfer. The language and the reasoning of the opin- 
ions in the very cases that he cites clearly imply the 
contrary; and under the early Massachusetts Regis- 
try act of 1783, ch. 87, §4, which provided that no un- 
recorded deed of lands should * be good and effectual 
in law to hold such lands against any other person or 
persons but the grantor or grantors, and their heirs, 
only,” it was always held that the intent of the stat- 
ute being to give notice to subsequent purchasers and 
attaching creditors, a deed was valid, without record, 
against those who had notice or knowledge of it. 
Farnsworth v. Childs, 4 Mass. 637; Priest v. Rice, 1 
Pick. 164. Bridgewater lron Co. v. Lissberger. Opin- 
ion by Gray, J. 

[Decideé Dec. 14, 1885.] 








JUDGMENTS—OF COURTS OF SISTER STATES—HOW 
RECOGNIZED BY SUPREME CouRT.—No court is to be 
charged with knowledge of foreign laws; but they 
must, like other facts, be proved before they can be 
received in a court of justice. Judgments recovered 
in one State of the Union, when proved in the courts 
of another, differ from judgments recovered in 
a foreign country in no other respect than 
that of not being re-examinable upon the mer- 
its, nor impeachable for fraud in obtaining 
them, if rendered by a court having jurisdiction of 
the cause and of the parties. When by the local law 
of a State, as in Tennessee, its highest court takes ju- 
dicial notice of the laws of other States, the United 
States Supreme Court might also, upon writ of error, 
take judicial notice of them. Not so however as to 
Maryland, where the Court of Appeals has affirmed 
the general rule. Hanley vy. Donoghue. 

[Decided Dec. 14, 1885.] 


PoLYGAMY—ACT OF MARCH 22, 1882—COHABITATION 
—DEFINITION OF THE WORD UNDER THE STATUTE—IN- 
DICTMENT—OMISSION OF ALLEGATION THAT DEFEND- 
ANT IS A ** MALE PERSON ’’—UTAH CRIMINAL PROCED- 
URE Act.—The object of the actof March 22, 1882, is 
not to punish meretricious, unmarital intercourse 
with more than one woman, nor does it pry into the 
intimacies of the marriage relation. It seeks,not only 
to punish bigamy aud polygamy when direct proof of 
the existence of those relations can be made, but to 
prevent a man from flauuting in the face of the world 
the ostentation and opportunities of a bigamous 
housenaold, with all the outward appearances of the 
continuance of the same relations as existed before 
the act was passed, and without reference to what 
may occur im the privacy of those relations. A. man 
cohabits with more than one woman, in the sense of 
sections 3, 5and 8 of the act of March 22, 1882, when 
holding out to the world two women as his wives by 
his language or conduct, or both, he lives in the house 
with them, and eats at the table of each a portion of 
his time, although he may not occupy the same bed or 
sleep in the same room with either of them, or act- 
ually have sexual intercourse witheither of them. An 
indictment for polygamy under the act of March 22, 
1882, having contained no allegation that the defend- 
ant was a male person, though section 3 of that act 
makes the offense punishable only when committed by 
a male person, nevertheless since under the Criminal 
Procedure Act of the Territory of Utah, the defend- 
ant, having pleaded to the indictment, and not de- 
murred, must have understood that the charge was 
againsta male person, as guilty of the offense com- 
plained of, the offense being one which only a male 
person could commit. The omission from the indict- 
ment of the allegation that he was a male person 
could not have prejudiced him, or tended to his pre- 
judice, in respect to a substantial right. Cannon v. 
United States. Opinion by Blatchford, J. 

[Decided Dec. 14, 1885.] 


UsvuRY—BONUS BY AGENT.—It is settled that when 
an agent who is authorized by his principal to lend 
money for lawful interest exacts for his own benefit 
more than the lawful rate, without authority or 
knowledge of his principal, the loan is not thereby 
rendered usurious. Dagnall v. Wigley, 11 East, 43; 
Solarte v. Melville, 7 Barn. & C. 480; Barretto v. Snow- 
den, 5 Wend. 181; Condit v. Baldwin, 21 N. Y. 219; 
Bell v. Day, 32 id. 165; Conover v. Van Mater, 18 N. J. 
Eq. 486; Rogers v. Buckingham, 33 Conn. 81; Gokey 
v. Knapp, 44 Iowa, 32; Wyllis v. Ault, 46 id. 46; Brig- 
ham v. Myers, 51 id. 397. In Gokey v. Knapp, ubi 
supra, the Supreme Court of Iowa said: ‘Although 
Danforth may have been the agent of Knapp for the 
purpose of loaning the money, and may have con- 
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tracted for more than ten per cent interest, yet the 
Joan was not necessarily usurious. An authority to 
loan money at a legal rate of interest does not include 
by implication the authority to loan it at an illegal 
rate. An authority to violate the law will never{be pre- 
sumed. When Danforth exacted, in addition to the 
ten per cent were which was embraced in the note, 
something for the benefit of himself, he went outside 
the legitimate purposes of his agency, and as Knapp 
did not authorize it expressly or by implication, he 
should not be affected thereby.’’ So in Brigham vy. 
Myers, 51 Iowa, 397, it was held to be ‘“ well settled 
that when an agent for loaning money takes a bonus 
or commission to himself beyond the legal rate of in- 
terest without the knowledge, authority or consent of 
his principal, it does not affect with usury the loan of 
the principal.’”’” These decisions seem to be founded 
on plain principles of justice and right. For when 
two persons, the agent and the borrower, conspire to- 
gether, and for their own purposes violate the law, 
how can punishment for their acts be justly imposed 
on the innocent third party, the lender? Call v. 
Palmer. Opinion by Woods, J. 

[Decided Dec. 14, 1885.] 

CONSTITUTIONAL LAW—OBLIGATION OF CONTRACT— 
GRANT OF EXCLUSIVE PRIVILEGE—ABROGATION OF 
MONOPOLIES—GRANTING PRIVILEGE TO THIRD PARTY. 
—The charter of the New Orleans Water-works Com- 
pany, granting to that corporation the exclusive privi- 
lege of supplying New Orleaus and its inhabitants 
with pure and wholesome water from the Mississippi 
river, by means of mains and pipes placed in the 
streets, public places and lands of that city, reserving 
to the city council authority to grant to any person 
contiguous to that stream the privilege of laying pipes 
to the river, exclusively for his use, constitutes a con- 
tract within the meaning of the contract clause of the 
Constitution of the United States. The clause of the 
present Constitution of Louisiana abrogating the 
monopoly features of existing corporations other than 
railroad corporations is inoperative in respect of the 
charter of this company, which was granted before the 
adoption of that instrument. An ordinance of the 
city council of New Orleans authorizing the lessee of 
the St. Charles Hotel in that city, distant many blocks 
from the Mississippi river, to supply that hotel with 
water by means of pipes and mains laid in the streets 
of that city, is a violation of the company’s contract 
with the State, and therefore void. New Orleans 
Water-works Co. v. Rivers. Opinion by Harlan, J. 
(Decided Dec. 7, 1885.] 


—— 


GOVERNOR HILL’S ADDRESS AS PRESIDENT OF 


THE STATE BAR ASSOCIATION, JAN- 
UARY 19, 1886. 

GENTLEMEN—It seems to be expected that your pre- 
siding officer should make a few remarks at each an- 
nual meeting of the association. But for such custom 
Ishould content myself with the simple discharge of 
the routine duties you have assigned me without at- 
tempting suggestions of any nature. 

The New York State Bar Association was incorpo- 
rated by a special act of the Legislature passed May 2, 
1877. It was formed, as declared in the act creating 
it, “‘to cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the administra- 
tion of justice, to elevate the standard of integrity, 
honor and courtesy in the legal profession, and to 
cherish the spirit of brotherhood among the members 
thereof.’ It is to be regretted that it has not as fully 
accomplished the benign purposes of its creation as it 
ought. It must be confessed that of late years it has 
scarcely met our reasonable expectations, and is less 





vigorous, strong or influential than we had anticipa- 
ted. 

During the period of its existence, nearly nine years, 
it has not done as much as it might toward promoting 
‘reform in the law”’ orto “elevate the standard” of 
our profession. It may be difficult to account for this 
failure, except it is evident that lack of active inter- 
est on the part of the great body of the lawyers of the 
State in the work of the association has been the great 
drawback to its more complete success. They have 
refrained from active participation in the labors of 
our organization, preferring to intrust its management 
and control to the faithful few who have zealously fol- 
lowed its fortunes for so many years, and to whose 
earnest and unselfish endeavors is due the credit for 
whatever success or merit it has heretofore achieved. 

The objects our association is intended to promote 
are worthy of the noblest efforts and highest aims of 
the best men in our ranks, and the united exertions of 
us all. Those who enjoy the honors and: emoluments 
of our noble profession should not hesitate to assume 
some portion of its burdens and responsibilities. It 
should not be forgotten that we owe a duty to those 
who are to follow us—to the younger members of the 
bar who are soon to take our places, and it is to their 
interest and for their encouragement as much as our 
own that the maintenance of this association in all its 
integrity and pristine usefulness is imperatively de- 
manded. 

I would quicken theinterest in our proceedings by 
having the association assume more responsibility in 
regard to the various questions that concern the State. 
It should be aggressive, rather than passive in its pol- 
icy. Itshould exercise that influence which should 
legitimately pertain to an organization of its import- 
ance and character, and its opinions should be boldly 
asserted and stoutly maintained. 

There is now pending before the Legislature a meas- 
ure known as the’ proposed Civil Code. Irrespective 
of its merits—upon which subject I express no opin- 
ion—it is a measure of vast and conceded importance 
in reference to which there may well be honest differ- 
ences of opinion among the profession, as well as 
among the people. It must be acted upon by a body 
that will have little opportunity to ascertain its merits, 
It is deserving of careful attention, calm and deliber- 
ate discussion and unprejudiced judgment. Flippant 
oratory, fulsome eulogy or severe denunciation should 
not influence or determine its adoption or rejec- 
tion. 

It would be unbecoming on my part to question the 
wisdom or ability of the Legislature to properly pass 
upon so important a subject, but I may be permitted 
to suggest that it possibly could better be determined 
by amore deliberative body —-having greater familiar. 
ity with existing law—and possessing a more ample 
opportunity for studying its details and reflecting upon 
its advisability. It is a question to be decided unaf- 
fected by clamor or irrelevant appeals of any charac- 
ter. 

It is believed that the opinion of the State Bar As- 
sociation upon the merits of this measure, announced 
after ample discussion and full opportunity ofall tobe 
heard, would greatly influence its consideration by the 
Legislature, and essentially control it. If it should be 
understood that ata special meeting to be held thirty 
days or so hence this measure would be discussed and 
a recommendation made concerning it to the law- 
making power, an interest would be created anda 
spirit devolved which would eventually secure a wise 
solution of the matter. Such an assemblage and such 
a discussion would attract attention throughout the 
whole State, not only by reason of the importance of 
the subject itself, but the ability and learning which 
would unquestionably be displayed and the weight 
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which would naturally attach to its discussion, and 
the result of such a conference, honestly and unsel- 
fishly expressed, would surely convince the judgment 
and influence the action of the representatives of the 
people in the Legislature, who are only anxious to dis- 
charge their duty as itis made plain to them upon this 
as well as upon every other subject. 

If it be urged that our best lawyers are busy and 
have no time for such discussions, it may be answered 
that many of them bave already spent sufficient time 
before the respective committees of the two houses 
arguing this question in years past, to convince two 
or three such bodies asthe Bar Association, and yet 
the subject is as far from intelligent legislative solu- 
tion as it has been for several years. The profession 
can find ample time for this purpose. Enough law- 
yers annually attend the conventions of each ef the po- 
litical parties to supply the bench with judges for fifty 
years to come, and there has been no complaint of any 
lack of time on their part. 

The crowded and increasirg calendar of the Court 
of Appeals presents a subject which may properly be 
considered again by the association with a view of 
suggesting aremedy. That court is disposing of cases 
as rapidly as is possible. I would not have them work 
harder or decide more rapidly. They are overworked 
already —to the danger of their health and lives— 
and should not be hurried. It is to the honor and 
credit of its judges that the court of last resort hears 
patiently and decides deliberately as well as wisely. 
Many lawyers assert that it is the only court in the 
State where they are accorded a patient and respect- 
ful hearing and an ample opportunity to present their 
views. This is of course an exaggeration, but the 
criticism may well apply to many courts and judges. 
Nevertheless the fact exists that the calendar of the 
Court of Appeals is increasing, and that it requires 
several years to reach an ordinary case on its general 
calendar. As the wealth, business and population of 
the State increase, so does its litigation, and possibly 
there is no practicable way in which to relieve this 
courtas at present constituted. 

A subject which so intimately concerns the lawyer 
and his client is deserving of thougbtful attention. 
*“ To facilitate the administration of justice,’ being, 
as we have observed, one of the declared objects of 
our association, it is proper that our efforts be applied 
toward devising some plan or scheme for the speedy 
disposition of cases appealed to our highest court. It 
may be advisable that the Legislature be requested to 
authorize the appointment of a commission to prepare 
suitable constitutional amendments to accomplish the 
desired object, similar to that appointed by Governor 
Hoffman, in 1872, which ultimately led to the securing 
of many needful constitutional reforms. That 
eommission consisted of thirty-two members, four 
from each judicial district and two from each of the 
two principal political parties of the State, and was 
thus non-partisan in its character, and was in fact a 
body of ability, dignity, and character. It would seem 
as,though some such experiment were worth trying at 
the present time. 

Under the mandatory provisions of our amended 
Constitution, the question of the holding of a conven- 
tion to revise the Constitution of the State must be 
submitted to the electors and determined by them at 
the ensuing fall election. The propriety of such acon- 
vention is a political question in its broadest sense, 
although not a partisan one. What position shall the 
Bar Association take upon it? Is such a convention 
advisable—is it really necessary, is it reasonably prob- 
able that its work would meet the ultimate approval 
of the people? 

Your opinion upon these questions might aid their 


solution and be of benefit to the public. 








It has been the desire and effort of our association 
to discard, as far as possible, political considerations 
in the selection of judges, especially those of our 
higher courts. It was mainly owing to the influence 
of the bar throughout the State that induced the con- 
vention of each political party in 1884 to nominate 
both Judges Rapallo and Andrewg for the Court of 
Appeals, one a democrat and the Aner a republican. 
It was a creditable and patriotic act. Both had 
served the State faithfully for fourteen years, and each 
was entitled tothis mark of the confidence of the 
people. 

This fall another judge of that court is to be se- 
lected. There is no other State official to be chosen. 
Cannot the good example set in 1884 be followed up by 
the selection of the same candidate for this high ju- 
dicial office by both political parties? The expense 
and turmoil of acontested State election could be 
avoided, and some acceptable and able lawyer agreed 
upon, who would be satisfactory to the people, and 
thus prevent an unseemly partisan strife over a single 
judicial position. The trouble and expense of two 
State conventions could be dispensed with, by having 
such a candidate agreed upon by the respective State 
committees of the two parties. This result, so desira- 
ble and appropriate, I am sure can be accomplished if 
it should be heartily recommended by this association 
and indorsed by the active efforts of the leading law- 
yers of both parties. It might serve as a step hereafter 
toward wholly removing the selection of judicial officers 
from the field of partisan politics. By such concerted 
movements as these can the influence of the bar be 
exerted and made manifest for the public good and 
for the promotion of the true welfare of this State. 

As has been stated, one of the declared objects of 
our association is ‘“‘to elevate the standard of integ- 
rity and honor in the legal profession.”” I fear some- 
times that it is apparent that such standard is being 
lowered rather than elevated. On every hand there 
are evidences that many consider our honorable call- 
ing a business rather than a profession, and that its 
only object is the accumulation of wealth, no matter 
how. I have been astonished atthe extravagant and 
extortionate charges which some members of our pro- 
fession assume to make for services of slight conse- 
quence and little real value. They seem to regard it as 
their province to demand all the client can stand, and 
sometimes more. Some railroad managers announce 
it as their policy to charge as freight rates “all the 
traffic will bear,’’ and some lawyers seem to imitate 
this policy in respect to the litigations of their clients. 
I have observed that lawyers of moderate ability and 
only fair standing usually charge more than those who 
are the recognized and honorable leaders of the bar in 
their respective localities. 

The position of the lawyer is one of confidence —- he 
is trusted by his client. He should not abuse that 
confidence. He should not take advantage of his po- 
sition and insist upon a compensation wholly dispro- 
portionate to the services performed. In my judg- 
ment nothing is bringing more discredit upon our pro- 
fession to-day than the unwarranted and extravagant 
compensation which is being demanded by some of its 
members for their labors. Their clients cannot pay 
them, and ought not to pay them, for the money de- 
manded is not honestly or actually earned. Such law- 
yers should not be upheld by their brethren in the 
profession, for their courseis injuring the fair fame of 
the whole bar. They bring discredit upon an honora- 
ble calling, and cause the whole business community 
to lose confidence in our honesty and integrity as a 
class. 

On February 1, 1870, at a meeting for the organization 
of the New York City Bar Association, Samuel J. Til- 
den made a speech, and among other things truly 
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said: “If the bar is to become a method of making 
money, making it in the most convenient way possi- 
ble, but making it at all hazards, then the bar is de- 
graded.”” This is as true now as when it was first ut- 
tered by this distinguished citizen, who clearly saw 
the danger that was liable to beset us, and warned us 
from it. 

The lawyer who faithfully and ably serves his client 
is entitled toa fair and even liberal compensation. 
This his clients are usually willing to pay. But he 
must not expect to secure a competence for life out of 
afew cases, or for the performance of ordinary ser- 
vices requiring no great skill, peculiar talent, or special 
effort. It is the false pretense under which many such 
unreasonable charges are exacted, to which I object; 
the exaggeration of legal difficulties, the assumption 
that extraordinary ability is always and necessarily 
exerted, the delays occasioned by the lawyers’ own 
lack of diligence, all of which are often made the pre- 
text for extravagant compensation, and tend to lessen 
the public respect for the honor and sincerity of our 
profession. These may be unwelcome truths to many 
who thrive at the law, but they are truths neverthe- 
less. 

There should be exerted a healthy sentiment among 
the profession which should frown down the schemes 
of these Shylocks, who care little for the honor or 
dignity of the profession, but who seek membership 
in it solely for the emoluments they can extract 
from it. 

I have had o¢casion during the last year to officially 
visit the prisons of this State and listen to the applica- 
tions for pardons of the convicts. Mauy a heartrend- 
ing story havelI heard. Tales of woe, of suffering, and 
of misspent lives have been poured into my ears. Se- 
rious complaints were presented to me by many con- 
victs against the lawyers who assumed to defend them 
at their trials. They assert that they were not per- 
mitted to be sworn in their own bebalf; that their 
lawyers took all their money and then refused to let 
them testify or to sum up their cases for them, or oth- 
erwise properly protect their rights. Many of these 
were cases wherein from their very nature it was ab- 
solutely essential that the prisoners should have been 
permitted to tell their own story, and the failure to do 
so inevitably led to conviction. I have investigated 
some of these cases and there seems to have been no 
excuse for the lawyers who conducted them and who 
pretended to make a defense, but who neglected to ex- 
ercise even ordinary prudence or diligence in their 
client’s behalf. There is no justification or excuse for 
counsel who thus trifle with men’s liberty, and aban- 
don them in the hour of their need. Undoubtedly 
some of these stories may be exaggerated or wholly 
false, but I have been convinced that many of them 
are substantially true aud that there are practitioners 
in the criminal law throughout the State and espec- 
ially in New York city, who are a disgrace to any pro- 
fession, and who positively eudanger the rights of 
those whom they assume to defend. I hope to be able 
during the coming year to continue such investiga- 
tions, and to procure sufficient evidence in some of 
these cases to warrant proceedings to prevent such 
counsel from longer practicing at the bar. 

Inconclusion, permit me to urge greater interest in 
these annual gatherings. A single meeting during an 
entire yearis not sufficient to keep alive ‘the spirit of 
brotherhood among the members.”’ 

It is to be hoped that hereafter there will be wit- 
hessed greater activity in our counsels; renewed zeal 
in behalf of the administration of justice; an honest 
endeavor to purify the bar and to dignify the bench; 
an earnest effort to reform abuses in the laws and to 
elevate the standard of professional methods. 





LETTER FROM PROF. CAEN TO DAVID DUDLEY 
FIELD ON THE PROPOSED CIVIL CODE. 
‘THE following is from one of the most distinguished 

advocates and professors of France, a gentleman 
of continental reputation, who has been pronounced 
by a most eminent authority to be the best qualified 
person in Europe to express an opinion on a code. 
Some purely personal portions of the letter are omit- 


ted: 
Paris, Dec. 30, 1885. 
My dear sir and much-honored colleague: 

I have received the project of the Civil Code for the 
State of New York that you have been so kind as to 
send me. Iam very grateful for it. It is a considera- 
ble and very remarkable work. I have perused it, and 
found in the reading great interest and very real profit. 
You ask me what is my opinion on the project of the 
Civil Code of New York compared with the other 
Civil Codes. There is not, to my knowledge, another 
European Civil Code which comprehends so great 
a quantity of different matters. There are in- 
serted here matters, which in the countries of Europe 
are placed in the Civil Code, and matters which, such 
as bills of exchange, insurance, bottomry, etc., are re- 
served for the Commercial Code. Perhaps it would 
have been preferable not to confound all these matters 
in one Code. The Legislature will have made here an 
enormous labor, and for its prompt execution a divis- 
ion would be very much better. The reduction seems 
to me in general very good. You evidently know in 
the United States very much better how to frame the 
laws than in England. In England they descend to 
infinite details, and they rely but little on general prin- 
ciples. On the contrary, the project of the Civil Code 
seems to me compiled like the best Codes of Europe. 
The formula of each article is brief, exact and clear. 
I find that the reduction of the project of the Code for 
the State of New York is in all respects excellent. I 
approve also very much the general divisions of the 
proposed Civil Code in a preliminary title (general 
definitions and divisions), and in three great parts 
(persons, goods and obligations). The fourth and fifth 
parts are devoted to general rules very useful to es- 
tablish. They correspond greatly to the two famous 
titles of the digest of Justinian: De verborum signifi- 
catione. De diversis requlis juris. We have nothing 
to resemble it in the Codes on the continent of Eu- 
rope. But this is a gap, and I approve very much of 
the insertion of these general rules in your great pro- 
ject of the Code. * * * 

Receive the assurance of my most distinguished and 
devoted sentiments. 

CHARLES LYON CAEN. 

Hon. Davip DUDLEY FIELD. 


——.— 
CORRESPONDENCE. 


SuNDAY OBSERVANCE. 
Editor of the Albany Law Journal: 

Apropos of your remarks in this week’s number 
concerning the Sunday question, and the opening of 
the libraries and museums on that day, the manner in 
which those in authority treat the question is discred- 
itable both to them and to our boasted enlightenment. 
I don’t know how it may be in Albany, but here in 
New York on Sundays and holidays our barrooms and 
rum shops are always open, and our libraries, museums 
and art institutions tightly closed. Every rum shop in 
New York can —and nine-tenths of them do business, 
and retail misery, crime and death on the Sunday 
through the side door. How can we wonder at the 
increase of crime, and what else can we expect? You 











100 





THE ALBANY LAW JOURNAL. 








cannot compel the wearied wage worker of the week 
to attend church on Sunday. From every thing in art, 
learning and science that will purify and elevate his 
morals and bring him nearer to nature and to nature's 
God; from all the refining and ennobling influences of 
music and of the fine arts he is rigidly debarred on the 
only day in the week he may call his own; while on 
the other hand the only place outside of his cramped 
home in the crowded tenement he should avoid is left 
practically open to tempt him to his ruin. 

Let the “‘unco’ guid” drop their cant about the 
“entering wedge,” and take a practical view of the 
question. Reverse your policy, gentlemen; tightly 
bar up every rum shopand disreputable resort, and 
throw wide open the doors of your libraries and mu- 
seums, encourage open-air concerts and light amuse- 
ments for the poor; give the new policy a fair trial, 
and then note the effect on the morals of the people. 

J. C. Levi. 

New York, Jan. 23, 1886. 

[We do not believe in “ open-air concerts” on 
Sunday. They disturb public quiet.—Ep, ALz. Law 
Jour. ] 


SETTLEMENT OF ACTION IN FRAUD OF ATTORNEY. 
Editor of the Albany Law Journal: (on 

Please answer or give your opinion in the following 
case, which will be of interest to our people, as the 
question has never been decided by our Court of Ap- 
peals. A. B. Hays was injured in a collision on the 
B. & O. R., and brought suit against said company for 
damages. Said Hays, the plaintiff, made a contract in 
writing with his attorneys that they were to have one- 
half of whatever he received, either by judgment or 
compromise, and furtber bound himself not to com- 
promise with defendant without the knowledge and 
consent of his said attorneys. 

His attorneys notified the company in writing of 
their contract with plaintiff, and also showed the con- 
tract itself to defendant's attorney. Yet defendant 
did compromise with plaintiff, without the knowledge 
and consent of plaintiff's attorneys, and the plaintiff 
being wholly insolvent, they lost their fee. Now can 
the attorneys sue the defendant company and recover 
a reasonable fee, when there was no judgment, as 
aforesaid ? 

If you were to get up a line of decisions on this ques- 
tion it would be of great interest to our people. 

Yours very truly, 
J. W. MALCOLM. 


CHARLESTON, W. Va., Jan. 17, 1886. 

[ We refer to the following: An attorney agreeing 
to prosecute a non-assignable cause of action for a 
certain contingent interest in the recovery, gets no 
right before judgment that can prevent or affect his 
client’s settlement of the action. Custerer v. City of 
Beaver Dam, 56 Wis. 471; S. C., 43 Am. Rep. 725. 
An attorney agreed to prosecute a slander suit for 
one-half the recovery. The plaintiff got a verdict, 
and secretly settled with the defendant, disregard- 
ing his attorney. eld, that the satisfaction of the 
verdict should not be vacated. Miller v. Newell, 20 
S. C. 122; 8. C., 47 Am. Rep, 833, A., having sus- 


tained personal injuries by the negligence of B., 
employed C, as attorney to sue therefor, upon the 
agreement that C. was to have a certain proportion 
of any recovery for his compensation. 
B. of the arrangement. 


C. notified 
The suit was brought, and 





that such release was a bar to the action. Coughlin 
v. N.Y. 0. G62. BR. Co, T1N. Y. 448; 8. C., 
27 Am. Rep. 75. Where an attorney brought an 
action of tort for personal injuries upon an agree- 
ment that he was to have one-third of the recovery 
for his compensation, and the client settled with the 
defendant before trial, without regard to the agree- 
ment, and dismissed the suit, held, that the court 
might not order him to pay one-third of the amount 
realized to the attorney on pain of having the cause 
restored and tried. Lamontv. Washington & George- 
town R. Co., 2 Mackey, 502; 8.C., 47 Am, Rep. 268. 
—Ep. Aus. Law Jour. ] 
——_—_@—____—___ 
COURT OF APPEALS DECISIONS. 
THE following decisions were handed down Tues- 
day, Jan. 26, 1886: 

Judgment affirmed with costs —George W. Long, 
appellant, v. Millerton Iron Co., respondent; John 
Phillips, appellant, v. John L. Taylor, respondent.—— 
Dismissed on the arguments—People, appellant, v. 
Thomas Phillips and another, respondent.——Order 
affirmed with costs—James G. Ross, appellant, v. Sam- 
uel P. Wigg, appellant, two cases; Alexander R. 
Christie and another, respondents, v. Samuel P. Wigg, 
appellant. Appeal dismissed with cgsts—James E. 
Ostrander, respondent, v. John Weber, appellant, and 
others; Manufacturers & Traders’ Bank of Buffalo, 
respondent, v. Henry H. Koch, appellant; White’s 
Bank of Buffalo and another, respondent, v. Matilda 
Farthing and others, appellants; People, ex rel. Al- 
fred Wright, respondent, v. Common Council of Buf- 
falo, appellant; George H. Ball, respondent, v. Eve- 
ning Post Publishing Co., appellant. ——Order affirmed 
with costs of one appeal and disbandment in both— 
Charles W. Durant, Jr., respondent, v. Wm. P. Alen- 
droth, impleaded, appellant; Abraham Vandolsen v. 
Wm. P. Alendroth, ete. Motion for reargument de- 
nied with $10 costs—Charles G. Havens and others, 
respondents, v. Benjamin A. Wills, impleaded, appel- 
lant.——Motion to open default granted, and issue re- 
stored tothe calendar, provided appellant within five 
days pays respondent’s attorney $50 costs and dis- 
bursements, and stipulates, if respondent desires, to 
submit appeal on printed points, otherwise the mo- 
tion is denied with $10 costs—Joseph Emerich, appel- 
lant, v. Lucy C. White, respondent.——Motion for re- 
argument denied with costs—Emma J. Nicholls, ap- 
pellant, v. Phoebe L. Wentworth, respondent.——Mo- 
tion to dismiss appeal granted with costs—J. Daniel 
Ackerman and another, appellants,v. Chas.C. DeLinde, 
respondent.——Motion to dismiss appeal granted un- 
less within twenty days from the entry of this order 
appellant furnishes undertaking required by law, with 
$10 costs—Wm. ©. Veghte, administrator, etc., re- 
spondent, v. Florence Slocum and another, appellants. 

———_¢@—___—_ 
NOTES. 

The Magazine of American History for February 
contains an interesting article on Albany, with illus- 
trations of old and new Albany. 

A distinguished judge of this State says there are 
three kinds of liars who testify in courts: ‘* Liars, —— 
liars, and experts.’’ That is sound, even if profane. 

The San Francisco Wasp saysa jury is ‘‘a namber 
of persons appointed by a court to assist the attorneys 
in preventing law from degenerating into justice;” 











Held, 


C. settled with A. and obtained his release. 


which is lucky for the newspapers. 
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CURRENT TOPICS. 

T is rather surprising to find a bishop in favor of 
abolishing judicial oaths, but in the Contem- 
porary Review the Bishop of Peterborough advocates 
that course. The Tribune says: ‘‘ Dr. Magee main- 
tains that whatever the oath was meant for— and 
it was clearly dynastic — it was not meant to exclude 
atheists; that an oath without a sanction is nonsensi- 
cal, and that an oath therefore forced upon a person 
who does not believe in a God is an absurdity; that 
needless oaths are clearly condemned by Christian- 
ity, even if all oaths are not deprecated; and that 
consequently though the plea of freedom of con- 
science is meaningless in an atheist’s mouth, the 
right course is to abolish all oaths, We need not 
say we thoroughly agree, though we are not sure 
that the wonderful frank argument about nat- 
ural rights does not go a great deal too far. Dr. 
Magee says: ‘ And yet it is only on this supposition 
of a Divine Father and Ruler of men that such 
things as inalienable natural or birth rights are con- 
ceivable. He, the Supreme Father and King, may 
have given to his children rights into which, accord- 
ing to his ordinance, they enter at their birth, and 
for the maintenance of which they can appeal 
against their stronger fellow-men to him, the com- 
mon Over-Lord of all. And of these rights the 
most sacred and the most precions may well be that 
of the conscience, which specially claims to be his 
voice in the hearts of men, But apart from him, 
what is conscience but a physical sensation in the 
physical compound of atoms called man? And 
what is nature but the material environment of 
that compound of atoms? Nature, as the Atheist 
views her, knows no right save force. The survival 
of the fittest, the extinction of the weaker, is her 
one and only social law. To talk then in her 
name, of the rights of conscience, or of any rights 
whatever, is to talk unscientifically. If I could 
imagine myself, per impossibile, an atheistic stateman 
dealing with such a plea on the part of an atheistic 
citizen, I should say to him, ‘ My good sir, I do not 
understand what you mean. I could understand 
your claim if urged by a Christian, because he claims 
religious liberty and the rights of conscience in the 
name of one whom he asserts to be my Master as 
well as his. But you and I believe no such absurd 
and antiquated notion as this. Whence then do 
you derive your so-called religious or anti-religious 
rights ? Why am I bound to respect the pain which 
what you are pleased to call your conscience feels 
at my laws, any more than I am bound to respect a 
pain in your head or in your stomach? All these 
pains may, of course, matter a great deal to you; 
but what do they matter to me or to ‘the greatest 
happiness of the greatest number,’ which you know 
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is the great principle of government which you and 
I have substituted for that stupid old maxim ‘He 
that ruleth over men must be just, ruling in the 
fear of God’?” After all, the question must be 
met and answered: Has not an atheist a right to 
testify in court, although he holds the opinions of 
the minority? Perhaps, as we have said before, 
oaths may be abolished, but there should be some 
form of appeal to the conscience of the atheist. 


Lawyers havea considerable direct interest in the 
construction of court-houses, and an indirect inter- 
est in the construction of legislative halls which 
they so much frequent. The great architectural 
problem of furnishing light, air, warmth and 
good acoustic properties is very difficult, and 
by no means solved in our modern buildings. 
For example, our State has expended fifteen mil- 
lions, and seems likely to expend as much more 
on its new capitol, and yet with the exception 
of the Court of Appeals room, there is not an 
apartment in it which has sufficient light or decent 
acoustic qualities. Everything is sacrificed to a 
grand display, and the result is catacombs of hall- 
ways and caverns of chambers. (Although it is out- 
side our subject and outside the building, we may 
add, that the roofs are so constructed that the snow 
has to be shovelled off frequently, at the risk of 
passers, and the leakage has already destroyed one 
of the Hunt frescoes.) We are reminded of this 
subject by the following sensible suggestions from 
the London Lancet: “In the interests of litigants, 
it does seem to be of the highest importance to 
maintain some degree of bodily comfort in those 
who have in their hands the making and unmaking 
of the happiness of others. * * * No public 
building can ever be satisfactory unless the ques- 
tions of convenience, light and air are made of 
prime importance, nor unless the plan of a building 
is definitely settled in relation to its uses and situa- 
tion before the question of artistic style is entered 
upon. Having settled on a plan which shall afford 
the utmost facilities for transacting business, to- 
gether with the possibility of health for those who 
are to work and live in the building, then the genius 
of the artistic architect ought to be shown in rearing 
a beautiful building upon a plan in which utility and 
health have been the only considerations, Each age 
has had its own style of architecture. The Gothic, 
beautiful as it is, was the architecture of an age of 
superstition and epidemics. Are we ever to have 
the Gothic replaced by the Hygienic, in which the 
healthful and the beautiful will be united by the 
genius of some nineteenth-century architect ? This 
genius of original mind has yet to appear, but when 
he does he will assuredly pass in the race for fame 
the slavish copyists of great men who built for con- 
ditions of life totally different from our own.” This 
was said concerning the new law courts building. 


It is interesting to observe in the case of State v. 
Republican Valley Railroad Co., what constitutes a 
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western village of one thousand inhabitants — “five 
stores carrying general stocks of merchandises two 
stores carrying stocks of hardware, two lumber 
yards, four implement houses, one pump and wind- 
mill house, three blacksmith shops, three drug 
stores, two hotels, two livery stables, two harness 
shops, two barber shops, two restaurants, two mil- 
linery shops, two printing offices, three land agents, 
one bank, with an average deposit of $50.000, two 
coal dealers, two butcher shops, one auction house, 
two saloons, one bakery, one jewelry store, three 
wagon shops, eight contractors and builders, two 
stock buyers, one grain dealer, one grist mill, one 
plow factory, one school with three departments.” 
The proportion of two saloons to one bakery shows 
“an intolerable deal of sack” to a very little bread. 
As to the means of grace and of curing the ills of the 
body and vindicating legal rights, we are left much 
in the dark, for it is simply stated that there was 
“a proportionate number of ministers, lawyers and 
doctors.” But the court held that the village was 
entitled to compel a railroad running through it to 
establish a station. 


Congressman Van Wyck is certainly a financial 
genius. He has introduced a bill to render void 
all contracts payable in gold, and making the de- 
manding or accepting any such contract a misde- 
meanor! This is because of alleged efforts to ‘‘ de- 
monetize silver.” It is highly probable that parties 
have the right to contract for payment in any form 
of currency or of merchandise that they please — 
even in silver—and that Mr. Van Wyck’s bill 
would be unconstitutional. It has even been held 
that a contract upon a valuable consideration to 
purchase gold coin at a certain price and within a 
specified time, deliverable at the seller’s option, is 
prima facie valid. Bigelow v. Benedict, 70 N. Y. 
202; S. C., 26 Am. Rep. 573. The court say there: 
‘*Contracts for the sale of gold are not prohibited 
by law, and their validity has been frequently rec- 
ognized by this court. It may be bought and sold 
like any other commodity.” 


It cannot be said that England does not pay its 
judicial officers well. The recent death of the 
second Lord Brougham, at the age of ninety-one, 
will relieve the government from the paymeut of a 
pension of £3,225 a year, which was granted in 
1852, on the abolition of the office of master in 
chancery, which he held. Thus in thirty-three 
years the government must have paid that person 
about $532,000. Great reforms cost, it seems. 
It must have cost much more for England to get 
rid of that office than it cost this State to get rid of 
the common-law practice. 


“Lex” says we will not publish his communica- 
tion. He 1s quite right; we will not, but it is only 
because it is anonymous. In spite of that we will 
give him the benefit of stating that he thinks if the 
judges of the Court of Appeals do not regard them- 





selves as sufficiently paid, they had better resign, 
and he thinks none of them could have earned or 
could now earn $7,000 a year at the bar. We have 
not the remotest suspicion who ‘ Lex ” is, but we 
know well enough that he is one of the class who 
cannot do just that thing. That is the way they 
always talk. But ‘‘Lex” is wrong. We think 
every one of these judges was earning more than 
that amount before accepting this office, several of 
them certainly a great dealmore. One of them laid 
down a practice worth, we dare say, seven times that 
amount, and another a practice worth three times 
that. Hardly anybody would doubt their ability to 
earn as much or much more now. We do not think 
that judges should be called on to sacrifice their health 
or their financial interests for the sake of being 
servants of the public. “Lex” says the New York 


judges get $17,500, instead of $15,000, as we stated, 


~—__—_——. 


NOTES OF CASES. 


N State v. Cross, Iowa Supreme Court, Dec. 21, 
1885, 26 N. W. Rep. 62, it was held that where 

the prisoner starts out from his house with a loaded 
revolver in his pocket, and proceeds directly toa 
fatal encounter with an enemy, his statements to 
his wife on starting out may be admitted as part of 
the res geste, tending to show that he did not go 
out for the purpose of a hostile meeting. The court 
said: ‘“‘The wife of the defendant was examined 
as a witness in his behalf. For the purpose of 
showing that the defendant when he left his house, 
just before he killed the deceased, did not start out 
with the purpose of committing murder, the defend- 
ant’s counsel asked the witness a question in these 
words: ‘What statement did the doctor make to 
you at the time as to where he was going, and what 
he was going for?’ The State objected to the ques- 
tion, and the objection was sustained. It is con- 
tended by the defendant’s counsel that the state- 
ment was a part of the res geste, and that evidence 
of it should have been allowed. The defendant 
when he went out took a loaded revolver with him, 
and walked rather slowly along the street where 
the deceased usually walked at that hour in going 
from his place of business to his house. It was 
claimed by the State that he went out for the pur- 
pose of seeking a hostile meeting with the de- 
ceased. To rebut the evidence relied upon by the 
State, that the defendant was seeking a hostile 
meeting, he offered to prove by his wife the state- 
ment in question. That it was allowable for the 
defendant to show if he could, that he started out 
on an innocent errand, there can be no doubt what- 
ever, nor do we understand that the counsel for the 
State claim that there is. Their proposition is that the 
statement is not a part of the res geste, but in our 
opinion their position cannot be sustained. Where 
an act is done, and the actor at the time of the act 
makes a statement explanatory of it, the statement 
is admissible as a part of the res gest#, unless the 
circumstances are such as to preclude the supposi- 
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tion that the statement was free from sinister mo- 
tives. Where a person starts out of his house with 
a loaded revolver in his pocket, and proceeds 
directly to a fatal encounter with an enemy, there 
is some ground for suspecting his motives in any 
statement which he may make to his wife showing 
that he is bound on an innocent errand. It is 
hardly to be supposed, if he meditated murder, 
that he would disclose such fact to his wife, but 
would account to her for his contemplated absence 
upon a different ground. But there is a natural 
presumption in favor of truth, as there is in favor 
of innocence, and in our opinion there is nothing 
in this case that would justify us in saying that the 
defendant’s statement, being strictly contemporane- 
ous with the act in question, and explanatory of it, 
did not constitute a part of the res geste. We do 
not say that the evidence if admitted would have 
been of much weight, or would probably have been 
so regarded by the jury, but we cannot sanction the 
exclusion of any evidence to which the defendant 
was entitled.” This seems going a great way, but 
in Ienderson v. State, 70 Ala. 23; S. C., 45 Am. 
tep. 72, on an indictment for burglary, it was 
shown that a valise, part of the stolen property, 
was found in the defendant’s house shortly after 
the burglary; there was evidence tending to show 
that he was in Georgia at the time of the burglary; 
and it was held that evidence was competent to 
show that on his return, and as soon as he discov- 
ered the valise, he asked his wife, ‘* whose valise is 
that, and how came it there?” 


In Kittanning Ins, Co. v. ONeill, Pennsylvania 
Supreme Court, Noy. 2, 1885, 3 East. Rep. 389, an 
action on an insurance policy, it was held error to 


send out the proofs of loss with the jury. The 
court said: ‘‘It is true it has been ruled that in the 
sound discretion of the court many papers that 
have been given in evidence may be sent out with 
the jury. This paper however had not been given 
in evidence generally. It was admitted solely for 
the purpose of showing that proofs of loss had 
been furnished as required by the policy. It was 
therefore for the purpose of showing a condition 
precedent to aright of action. Being in writing, 
the question of sufficiency for that purpose is to be 
decided by the court. Commonwealth Ins, Co. v. 
Sennett, 41 Penn. St. 161. They are not even prima 
facie evidence to the jury of the quantity and qual- 
ity of the goods lost. Id. The insured cannot thus 
prove the particulars or extent of his loss by his 
own ez parte statement, even under oath. The cor- 
rectness of this ruling is affirmed in Lycoming Ins. 
Co. v. Schreffier, 42 Penn. St. 188. Nor did the 
fact that the statement of loss was called for by the 
company make it evidence for the insured. Id. 
Nor is the report of loss made out by the agent of 
the company, with the affidavit of the insured ap- 
pended, evidence to go tothe jury. S. C., 44 Penn. 
St. 269. The correctness of excluding such evi- 
dence from the jury has been recognized in other 
States. Phanix Ins. Co, v. Lawrence, 4 Metc. (Ky.) 





9; Lafayette, etc., 2. Co. v. Winslow, 66 Il. 219. The 
statement sent out in the present case contains aver- 
ments exonerating the insured from all improper 
conduct, and specifies the amount of his loss and 
damages. It was clearly improper to send such pa- 
pers out with the jurors to he examined by them in 
their deliberations, It would be error to permit 
the insured to give them in evidence to the jury on 
the trial, and the error was greatcr in permitting 
the jury to consider the several averments therein 
without their having been given in evidence.” 


In Weldon v. De Bathe, Ct. App., 53 L. T. Rep. 
(N. 8.) 520, a married woman was in the sole occu- 
pation of a house which was her separate property. 
The defendant entered it against her will, with her 
husband's authority, for a purpose in no way con- 
nected with his desire to live with her, but did no 
injury. Jield, that she could maintain trespass in 
her own name against him. Brett, M. R., said: ‘It 
is said that the defendant entered the house by the 
authority of her husband, And upon that a ques- 
tion has been raised, whether under circumstances 
like these a husband can himself enter his wife’s 
house against her will; it was urged that he could 
clearly do so by viatue of his marital rights. I 
wish it to be understood that I give no opinion 
whatever upon that point; it is enough for present 
purposes to say that I feel clear upon this point — 
that even assuming that a husband can, by virtue 
of his marital rights, enter upon his wife’s property 
without her consent, he cannot delegate that right 
to anybody else. If we were to hold that a hus- 
band could authorize other people to enter his 
wife’s house, not merely for the purpose of assist- 
ing him to enter it, but for other and wholly differ- 
ent purposes, then I think we should be frittering 
away the Married Women’s Property Acts, and 
should be doing away with all the protection which 
it was the intention of those acts to give to married 
women. It seems to me dreadful to suppose that 
an ill-conducted husband who deserts his wife can- 
not only himself enter upon her premises where she 
is living respectably by her own unaided exertions, 
but can also give his leave and license to his own 
degraded companions to go there against her will. 
Of course I am not saying that there is any thing 
like that in the present case; I am only pointing 
out the length to which the argument for the de- 
fendant must necessarily extend. Iam therefore of 
opinion, that assuming on these pleadings the house 
to be bought with money earned by the plaintiff by 
means of her own exertions, her husband could not 
authorize the defendant to enter it, and that al- 
though the defendant did no injury to the house or 
property at all, he committed a trespass for which 
the plaintiff has a right of action.” Cotton, L. J., 
said: ‘‘It is essential, for the protection of her 
property, that she should have a right of action 
against a stranger intruding therein against her 
will, and as this action is an action enforcing such 
protection, it is plain that she can sue alone under 
that section. * * * But then assuming that the 
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husband would have the right to go there by vir- 
tue of his marital right, the question still remains 
whether that right would enable him to authorize 
the defendant to go there against the will of the 
plaintiff. It might be a very different question if 
the husband was living with his wife in a house set- 
tled to her separate use, and I do not now decide 
that a person, going to such a house under such cir- 
cumstances in a way incident toand connected with 
the husband's living there and doing no other 
wrongful act therein, is to be considered as a tres- 
passer. But in this case we must take it that the 
defendant went to the plaintiff’s house by the direc- 
tion of the husband, but for a purpose entirely un- 
connected with the husband’s living there, or with 
bis desire to live there with his wife. That was an 
act, which in my opinion, was wrongful even under 
the law existing under the statute of 1870; I think 
that assuming that the husband himself would not 
have been liable to an action for trespass at the 
hands of his wife by reason of his marital right, he 
cannot by virtue of that right authorize any other 
person to go into the house as the defendant went, 
not fer the purpose of assisting the husband's liv- 
ing in the house, but for an entirely different pur- 
pose, and against the will of the wife.” Lindley, 
L. J., said: ‘*It must not be taken that this case 
raises any question as to whether a married woman 
having a house settled to her separate use can keep 
her husband out of it, nor any question as to 
whether, if he be living there, she can keep his 
friends out of it who come there by his invitation. 
I give no opinion on such points. But the question 
here is, whether a husband who is not living with 
his wife can authorize other persons to enter a house 
which is her separate property without her consent. 
In my opinion the husband can give no such au- 
thority. Her right to possession of her separate 
property is an exclusive right, and whatever her 
husband’s rights arising from other considerations 
may be, he cannot authorize any one else to intrude 
on his wife’s separate property.” The judgment of 
the Queen’s Bench decision was reversed. In Man- 
ning v. Manning, 79 N. C. 203; S. C., 28 Am. Rep. 
824, the wife ejected her husband from the posses- 
sion of her farm, but without prejudice to his right 
to live in her house thereon with her. 


In Foster v. Runk, Supreme Court of Pennsylva- 
nia, October 5, 1885, 2 Atl. Rep. 25, it was held that 
where in a lease the lessee reserved to himself ‘‘ all 
valuable earths, clays, stones, paints and substances 
for the manufacture of paints, upon or under said 
tract of land,” such reservation included not only 
clay for the manufacture of paints, but clay valua- 


ble for any purpose, including brick-making. The 
court said: ‘‘It is urged that the reservation is to 
be understood as only of that kind of clay from 
which paint can be manufactured. Such however 
is not the force of the language here made use of. It 
may indeed be that the paint here spoken of is a 
species of clay, and that as such it is ‘ valuable,’ 





but clay is also valuable for the manufacture of 
brick; and as the reservation is of ‘all such clays,’ 
the question is not what may or may not be manu- 
factured from it, but whether it is valuable for any 
purpose. Beside this, it is clearly manifest that the 
language here used is intended to distinguish ‘earths, 
clays and stones’ from ‘ paints and substances for 
the manufacture of paints.’ In ordinary language, 
clays and chromes of paints are substances alto- 
gether different, and no one not posted in mineral- 
ogy would suppose that the former included the 
latter. We cannot therefore agree to entertain the 
construction here attempted.” 


—_-_- + ———_. 


SUNDAY OBSERVANCE. 


\W* have been solicited by several persons for 

whom we have a great respect to express our 
opinion on the question of Sunday observance, 
which is now exciting the community. To do so 
would be but to repeat opinions already expressed 
in this Journal, but to gratify these friends we have 
collected and now give below some thoughts which 
have been published in these columns at various times 
on this topic. 

The problem for modern legislators is to draw a 
just line between Puritanical strictness and Euro- 
pean looseness; between the Sunday which was a day 
of penance, mortification and misery, and the Sun- 
day which is a holiday on which Satan finds plenty 
of mischief for idle hands to do. There are extre- 
mists on both sides — precisians like the Rev. Dr. 
Bacon, who think it wicked to go sailing on Sun- 
day, and heathen who want the rum-shops, theaters, 
billiard saloons and race-courses open. Dr. Bacon 
once delivered an inflammatory harangue to a mass 
meeting at Norwich, Conn., because the little steam- 
boat Ella made Sunday excursions on the Thames. 
It seems to us that the reverend gentleman became 
more excited than the occasion demanded. He pro- 
nounced the event ‘‘the most momentous, the most 
disastrous revolution in our history,” and lashed the 
indifferent community for not crushing the impudent 
law breakers. Herein it seems to us that he did 
not display the profound philosophy of his illus- 
trious predecessor of Verulam. If the community 
have become so deadened to infractions of the law, 
it is a pretty sure sign that the law has outlived its 
usefulness. We had in this State a statute prohibiting 
travel of more than twenty miles to attend church, 
but we should not have hesitated to go double that 
distance to hear the reverend gentleman preach, 
without fear of molestation, and doubtless he would 
not have rebuked us for our zeal. He did not 
complain that the excursions violated the quiet of 
Sunday or disturb the public, but he complained that 
if this sort or thing is tolerated, by and by men 
will run factories and keep open shops on Sunday, 
apparently not preceiving any logical distinction 
between the two cases. The conduct of factories, 
shops and theaters on Sunday involves the labor of 
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many, and infringes the quiet of the streets, which 
is not true of the excursion on the river. Probably 
the Doctor would not be very indignant ifa thousand 
men separately walked in the woods on Sunday, but 
it was the congregration of persons and the unanimity 
of purpose, combined with the voluntary sailing in- 
stead of the voluntary walking, that excited his ire. 
The Doctor must get used to this sort of thing. 
Sunday cannot be kept as our forefathers kept it, 
and personally we do not consider it a misfortune. 
We cannot compel sentiment or religion by legisla- 
tion. All we can effect is that those who have a 
sentimental or religious regard for Sunday shall not 
be disturbed by noisy streets or busy surroundings. 
Sunday ought to be a day of rest, quiet and good 
order, certainly, but not necessarily of penance, 
mortification, and physical discomfort. Between 
the strictness of Boston and the license of Paris 
there is a great interval. The Puritan theory is that 
any relaxation of the traditionary observance of 
Sunday is apt to extend, until the day, through fa- 
miliarity with secular occupations, loses its character 
of quiet and sanctity, and becomes comparatively 
undistinguishable from week days. There is doubt- 
less a just mean in this regard if we could only find 
it, Sunday should be a day neither of pleasure nor of 
discomfort. It cannot be expected that the Sunday 
of 1886 in New York city should be as quict as the 
Sunday of 1686 in New Amsterdam, nor as quiet as 
the Sunday of fifty years ago in New York. If the 


puritanic element would make a little concession to 
modern exigencies, there might be less tendency to 


disorder. People now-a-days will have stages, and 
street cars, and newspapers on Sunday; there ought 
perhaps to be open livery stables, for emergencies, 
although it would be better to drive for pleasure on 
Saturday; there certainly ought to be open libraries 
and reading rooms, and if there were, there would 
not perhaps be so much demand for Sunday con- 
certs and theatricals and Talmage’s Tabernacle. 
Let every thing that creates or encourages unneces- 
sary noise or disorder be suppressed with a firm 
hand, but let not legislators suppose that they can 
keep people from enjoying themselves in some way 
on Sunday. To do so is not wicked. Lawyers 
must be careful not to interfere with the right of 
every man to observe or pass Sunday in his own 
way, always subject to the condition that his 
way does not disturb others whose way is not his 
way. We cannot compel men to go to chuch, or 
stay in the heuse if they do not go to church, or re- 
frain from quietly sailing on a river, on Sunday, 
We can only compel those who have no sentiment 
nor religion to refrain from disturbing the physical 
quiet of those who have both, on the Lord’s Day. 
This idea is well expressed by Mr. Benjamin Vaughn 
Abbott, in an article in the Christian Union, entitled, 
“Sunday Laws: what they mean,” as follows: 
“There are, in the administration of civil law, many 
cordial recognitions of Christianity as being in fact 
the prevailing religion, and some adoption of relig- 





ious forms and observances as congenial and ger- 
mane to legal proceedings, but any purpose of 
compelling or even inducing persons to observe 
Sunday as a day of pious obligation and observance 
is, at the present day, entirely disavowed. The 
general belief that God desires or approves Sabbath 
observance is taken into view as a fact rendering 
legal protections of the day proper, but it is not a 
doctrine of the law. Sunday is named for the rest- 
day because the masses of the people have for cen- 
turies observed it, more or less fully, and the govern- 
ment can more easily secure and protect a day al- 
ready popularly designated than establish a new 
one; not because they undertake to enforce a 
divine command.” 

On the other hand, we must not yield to the efforts 
of those who would make commerce lawful on 
Sunday, as the Jews defiled the Temple by trade. 
The prime effort of these men is to extort the privi- 
lege of keeping open grog-shops on Sunday. It is 
said there are eleven hundred grog-shops in this 
city. There are six hundred in Troy. All dealing 
death and damnation round the land on Sunday. 
The closing of grog-shops on Sunday would do 
more for morality and good order in the community 
than any other measure that now occurs tous. It 
is singular indeed that people will so tamely sub- 
mit to the constant and bold infraction of this law. 
If any merchant should undertake to keep open a 
dry-goods shop or the like on Sunday, he would 
speedily be brought to justice, although the act 
would not be generally baneful; but we have for 
years all over this country allowed the lowest class 
of the community to sell their incendiary merchan- 
dise on Sunday with scarcely a protest. The rigid 
enforcement of this law is vital, not on religious 
or sentimental grounds, but for the plainest reasons 
of policy. Sunday is the day when men are idle 
and flush with money, and the devil is probably 
busier on the Christian Sunday than on all the 
other days of the week put together. 

Then come the grocers and bakers who would 
like to keep their shops open on Sunday. It is pre- 
posterous to say that this is necessary. People can 
buy groceries and bread on Saturday, and bread 
twenty-four hours old is much more wholesome than 
fresh-baked. This is not a matter of religion or 
sentimentality, as the opponents of the law are con- 
tinually urging. It is a matter of public policy 
and health to compel the community to take one 
day of rest, and it is a matter of public convenience 
to have all rest on the same day. If a vigorous and 
avaricious grocer or baker is himself willing to work 
every day, he has no right to compel his employees 
to work on Sunday or run the risk of losing their 
places. This is the plain policy of the matter, and 
the cry of the satanic press that the Sunday law is 
‘* puritanic” is false and incendiary. For ourselves 
we want no lax European Sunday on this continent, 
but we are willing to test the law by the fair “ neces- 
sity” of modern times. 

Then come the barbers, confectioners, newspaper 
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venders, and tobacconists. There may be some 
honest difference of opinion about the policy of 
keeping open livery stables, publishing and selling 
newspapers, and running ete., for 
pleasure on Sunday; for it may seem to some that 
one ought to be able to get a horse and wagon in 
case of necessity, and to take a quiet ride or sale for 
rest and health on Sunday, or even to read the news 
on that day. But there can be no reasonable differ- 
ence of opinion about the opening of barbers’ shops, 
cigar shops, rum shops, and the noisy erying of 
newspapers for sale on Sunday. Every man can 
spare a few minutes on Saturday to get shaved, or 
buy his cigars, or he can go to church bearded like 
the Apostles, or like them without smoking — for 


steamboats, 


one day. 

Our Legislature have stultificd themselves, in our 
opinion, by passing an amendment of the Penal 
Code allowing cigar, tobacco and ice-cream shops to 
be kept open on Sunday. It is a humiliating confes- 
sion that these articles are so essential to the health 
and happiness of mankind that the matter could 
not have been left to the construction of the courts, 
and needed a grave legislative enactment. Proba- 
bly the Chinese would think the trade in opium 
ought to be permitted on Sunday. Of course there 
is no fault to be found with having ice-cream 
shops kept open a reasonable time on Sunday morn- 
ing to supply customers who want this provision, 
but if men are such slaves to tobacco that they can- 
not live over Sunday without it, let them lay in 
their supply on Saturday night, and give the shop 
keepers a chance to rest on Sunday. This legisla- 
tion is of a laughably puerile sort. 

Then comes the question of amusements in public 
places. This recently arose in our own city. The 
authorities in charge of our park opened the 
swings and the boats on the lake to the pub- 
lic on Sunday. The clergy were ‘interviewed ” 
on the subject. It would have been much more 
sensible to interview the lawyers, for the legal 
question is much more important than the religious, 
For ourselves we are opposed to the innovation, and 
we put our opposition on the ground that the city 
authorities have no right to keep up a public place 
of amusement on Sunday at the common expense. 
The city own and maintain this park ; the citizens 
are generally taxed to pay for it; many of the 
citizens are opposed to Sunday amusements; the 
park is surrounded by the private residences of 
persons to whom the sight and sound of these 
amusements is offensive. We say therefore the city 
have no right to suffer them to be carried on. We 
believe in the legal right of every citizen to take 
amusement and recreation on Sunday when the 
public are not made to pay for it and it cannot in 
reason be said to disturb the quiet of any consider- 
able portion of the public. For example we believe 
that it is right and politic to allow river excursions 
on Sunday for the recreation of poor people who 
cannot take them on week days; but we do not be- 
lieve that the city authorities have any right to set 





up and maintain Sunday excursion boats. If people 
want to swing and sail on Sunday, let them go to some 
private and secluded resort, where they will not dis- 
turb anybody and where they will themselves pay 
for their amusement, To religious people who may 
complain that we are inconsistent in opposing the 
keeping open of shops on Sunday and favoring 
peaceful amusement on Sunday, we say the former 
is not necessary, the latter may reasonably be pro- 
nounced necessary. 

In conclusion: The heathen may just as well un- 
derstand now as later that we are going to have a 
quiet and Christian Sunday in this country, and if 
they do not like it they can emigrate to the heathen 
countries from which most of them came. We are 
determined to have one day of rest and of general 
suspension of work and business; for rest’s sake, 
primarily; for religion’s sake, secondarily. 

Allnations, American, English and continental, re- 
cognize that religion is the great conservator of 
public virtue, and therefore they are sedulous to aid 
and foster the religious sentiment. Nations recog- 
nize the law of periodic rest. It is a law for the 
workingman, not for the employer or the sick. 
This is recognized by the socialists in France, Ger- 
many and Switzerland, who now are most earnest in 
demanding the rigid observance of Sunday as a day 
of rest. A Jew, who keeps Saturday, may work on 
Sunday, so that he does not disturb Christians, but 
he may not open his shop for trade on that day. If 
he might, some other sect might insist on some 
other day. There are a few necessary shops which 
may be kept open a reasonable length of time on 
Sunday morning to enable people to get supplies of 
food. The cars must run; livery stables perhaps 
should be open all day, and so of drug-shops. We 
do not object to news-boys early on Sunday morn- 
ing if they are quiet. For ourselves we do not ob- 
ject to opening libraries on Sunday. We do not in- 
sist that people shall go to church. But we 
insist that every man should have a fair opportun- 
ity of rest on Sunday, and that those who go to 
church shall not be disturbed or shocked. Especi- 
ally we insist that every avenue to hell, such as rum- 
shops, shall be shuton that day. This is a Chris- 
tian country. God established Sunday. He did 
not ordain that men should go to church on that 
day, but He did ordain that they should rest then 
from their labors. Keeping Sunday is not a mere 
Puritanic tradition, but it is obedience to the law of 
God and of the physical well-being of mankind, 
and until this country determines to go to perdition, 
as France gaily did a century ago, it will cling to 
its Sunday laws. 





—__> 
THE “RULE IN MINOT’S CASE.’’ 


TMEHE Supreme Court of Massachusetts, in the case of 

Minot v. Paine, 99 Mass. 101, established a new rule 
for the guidance of trustees of property invested in 
corporation shares. The principle is thus stated: “A 
simple rule is to regard cash dividends, however large, 
as income, and stock dividends, however made, as 
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capital.”’ This has been sustained and explained by 
several subsequent cases. Daland v. Williams, 101 
Mass. 571; Leland v. Hayden, 102 id. 542; Rand v. 
Hubbell, 115 id. 461. 

I cannot find that a similarrule prevails in any other 
jurisdiction, except in Georgia, where the language of 
the Code on this subject is as follows: ‘‘The natural 
increase of the property belongs to the tenant for life. 
Any extraordinary accumulation of the corpus, such 
as issue of new stock upon the shares of an incorpo- 
rated or joint-stock company attaches to the corpus, 
and goes with it tothe remainderman.”’ Code Ga., § 
2256; Millen v. Guerrard, 67 Ga, 284. 

That the rule in Minot’s case is law in Massachusetts 
has been repeatedly reaffirmed. The later cases add 
by the explanation that in deciding whether the dis- 
tribution is astock or cash dividend, the actual and 
substantia] character of the transaction must be con- 
sidered, and not its nominal character merely. Da- 
land v. Williams, 101 Mass. 571; Rand v. Hubbell, 115 
id. 461; Gifford v. Thompson, :d. 478. 

A great cause of the difficulty which has perplexed 
courts and trustees, life tenants and remaindermen, 
from time immemorial, has been the existence of a 
fund composed of accumulated earnings. This fund, 
which appears under various names— “surplus,” 
“rest,”? ‘“‘contingent fund,’ ‘floating capital’? —is 
certainly not a part of the ordinary capital stock of 
the company. The only object of the accumulation 
may have been to furnish a fund to enable the com- 
pany to keep up its regular dividends in ‘‘ off’ years. 
and yet the existence of this fund cannot fail to affect 
the value of the capital stock, and its distribution will 
lower the market price by the full value of the divi- 
dend declared. The accumulation too may have been 
growing for many years. Allor part of it may have 
been earned before the interest of the life tenant com- 
menced. Jrving v. Houstoun, 4 Paton H. of L. Cas., 
§21, 531. 

A corporation may dispose of its surplus in several 
ways. It may increase its regular dividends; it may 
issue ‘‘ extras’’ in cash; it may invest the fund in per- 
manent improvements and issue new stock to repre- 
sent it; or it may combine the last two methods by 
issuing ‘*‘optional dividends.’’ As to regular divi- 
dends I need not, and as to optional dividends I can- 
not say much in this article. For as to the former 
the law is entirely undisputed, and the latter have no 
different legal status from other extraordinary dis- 
tributions of earnings, except as affected in Massachu- 
setts by the rule in Minot’s case. How optional divi- 
dends are to be disposed of under this rule is a puz- 
zling question. It is intimated in Deland v. Williams 
that they are to be treated as principalor as income, 
according as the trustee elects to take them in stock 
orincash. But this rule is very unsatisfactory, and 
leads to all manner of perplexing inquiries. 

The disposition to be made of ‘‘ extras’ and ‘‘ stock 
dividends ” is the principal point to be considered in 
this article. Shall the trustee turn them over at once 
to the tenant for life, or shall he keep them for the 
remainderman ? 

The Massachusetts decisions have certainly the merit 
of auswering these questions simply, and of laying 
down an intelligible, if not intelligent rule. If the 
dividend is in cash, whether it is an increased regular 
dividend or an ‘*‘ extra,” it is to be treated as income. 
Ifon the other hand the corporation withholds its 
earnings and issues new shares, these shares are to be 
treated as an accretion to the principal. The court 


take into consideration the fact that it is very com- 
mon for a corporation to devote part of its net earn- 
ings to permanent improvements, and to represent the 
amount thus withheld from the dividends by issuing 
new stock. Their decision is based on the presump- 





tion that it was within the contemplation of the crea- 
tor of the trust that the corpus of the estate might be 
increased by such accretions, and that a portion of the 
net earnings might in this way be withheld from the 
life tenant. 

The importance of this leading case, which intro- 
duced into Massachusetts law a new distinction be- 
tween capital and income, makes it worth while to 
give a brief synopsis of the facts upon which the opin- 
ion was based. ‘The trust fund was invested in 
shares of the Chicago, Burlington & Quincy Rail- 
road and of the Western Railroad. Each of 
these corporations had accumulated from its net 
earnings a large contingent fund, which had to a great 
extent gone into the construction of the road. By a 
vote of the corporation in each case new stock had 
been issued to represent this fund. The trustee filed 
a bill praying for the direction of the court as to the 
true nature of said dividends of stock, and whether 
they were capitalor income of the said trust fund. 
The will appointing the trustee provided for the pay- 
ment of the net income of the property, as often as 
convenient, to the granddaughter of the testatrix dur- 
ing her life, with remainder over. The court directed 
that the shares should be added to the capital of the 
trust fund. “The moneyin the hands of the direc- 
tors,’’ says Chapman, C. J., “‘may be income to the 
corporation; but itis not so to a stockholder tilla 
dividend is made; and where the company invest it 
in buildings aud machinery, or in railroad tracks, de- 
pots, rolling stock or auy other permanent improve- 
ments for enlarging or carrying on their legitimate 
business, it never becomes income to the stockholder. 
The investment becomes an accretion to the capital; 
and it is equally so whether they increase the number 
of the shares, or the par value of the shares, or leave 
the shares unaltered. Orif the number of shares is 
increased for purposes merely speculative, it is an in- 
crease of capital stock, and not of income; and it 
would be practically unwise for courts to go behind 
the action of the company and attempt to ascertain 
how they came by the funds out of which they declare 
either cash or stock dividends.” z 

The case of Minot v. Paine is not intended to deal 
with the distribution of the original capital in any 
form. That such a distribution accrues as capital 
and not as income, has never been doubted, and not a 
shadow of reason or authority can be given to support 
such an idea, except indeed in the case of those pecu- 
liar corporations, like the Boston Water Power Co. 
(Reed v. Head, 6 Allen, 174), whose regular and only 
means of making dividends are derived from sales of 
their capital stock. 

The opinion in Minot v. Paine deals simply with 
distributions made from the accumulated earnings of 
the company. ‘This in fact is the only matter in dis- 
pute between life tenant and remainderman, for it has 
never been doubted that any distributions of the 
original capital on the one hand should go to the per- 
manent fund, and that any dividends of the current 
earnings on the other hand should go to the tenant for 
life. 

Further illustrations of the manner in which the 
court applies the ** rule in Minot’s case”’ are to be seen 
in Daland vy. Williams and in Rand v. Hubbell. In the 
former case the directors voted to increase the capital 
stock by 3,000 shares, and at the same time declared a 
cash dividend of forty per cent, authorizing the treas- 
urer to receive said dividend in payment for 2,800 
shares of the new stock. The remaining 200 shares were 
to be sold. 

The court held that the transaction was virtually a 
stock dividend, and that the shares must go to the re- 
mainderman’s fund. So alsoin Rand v. Hubbell, 115 
Mass. 461. 
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Leland v. Hayden, 102 Mass. 542, is a still more strik- 
ing instance. Thecompany was itself the holder of 
certain shares of its own stock, which it had purchased 
at less than its par value from its surplus income. The 
-directors voted an extra dividend, payable one-half in 
said shares and one-half in cash. They also voted to 
dispose of a number of shares of new stock by selling 
them to the stockholders at par. The cash to be paid 
under the first vote was to be derived from the sales of 
shares under the vote last mentioned. The court, re- 
affirming the rule in Minot’s case, decided that so much 
of the dividend as was paid in the old shares owned by 
the company was virtually a cash dividend, because it 
was a dividend made from surplus earnings, and not 
an increase of capital stock; and that the portion 
which was paid in cash was virtally a ‘‘stock divi- 
dend,” because the cash was derived from a transac- 
tion which increased the capital of the company. 

Therule of apportionment which these cases lay 
down does not rest on a satisfactory basis. The form 
in which the Philadelphia and Reading Railroad de- 
clared its dividends between January, 1863, and Janu- 
ary, 1870, is alone sufficient to prove that in the mat- 
ter of stock dividends the “rule in Minol’s case” may 
cause extreme hardship to the life tenant, and that in 
the matter of optional dividends it is utterly unable 
to solve the problems which it creates. During eight 
successive haif years this corporation declared but one 
cash dividend. Of the remaining seven dividends 
four were issues of stock and three were optional. 
For two years therefore the life tenant of a trust fund 
invested in its shares would have been deprived of all 
income. Whether or not he would be entitled to any 
thing during the year anda half covered by the} op- 
tional dividends is extremely uncertain. 

While it is true that the directors of a corporation 
have the right to withhold dividends and accumulate 
the surplus at their discretion (Rand v. Hubbell, 115 
Mass. 461; /nre Barton’s Trust, L. R., 5 Eq. 238), sub- 
ject only to the interference of a court of equity in 
case of agross abuse of powers (Pratt v. Pratt, 33 
Conn. 446; Scott v. Eagle Jns. Co., 7 Paige, 203), I see no 
reason why such withholding should, when at 
last the distribution is made, divert the benefit 
from the life tenant to the remainderman. The ten- 
ant for life, if it was earned in his time, should be en- 
titled toit. If on the other hand, it was accumulated 
before the commencement of the life interest, it 
should go to the principal fund. It is so generally 
heldin the United States. Clarkson v. Clarkson, 18 
Barb. 646; Van Doren v. Olden, 19 N. J. Eq. 176; Ash- 
urst v. Field’s Admr., 26 id. 1; Earp’s case, 28 Penn. 
St. 368; Moss’ Appeal, 83 id. 264; Lord v. Brooks, 52 
N. H. 72. 

No better illustration of the American rule can be 
given than the leading case of Earp’s Appeal, 28 Penn. 
St. 368. By the will of Robert Earp the appellants 
were entitled to receive during their lives the * rent, 
income and interest’ of 540 shares in the Lehigh Crane 
Iron Works. At the testator’s death in 1848 a surplus 
had accumulated (arising from the profits of the busi- 
ness), which had increased the value of the stock from 
$50 per share, the sum originally paid for it, to $125 
pershare. This surplus continued to increase until 
the year 1854, when it was converted into new stock. 
The number of sharesin the hands of the trustees 
were thus incorporated to 1,350. Their value, after the 
new issue, was $80 each. 


“*It thus appears,” says Lewis, C. J., “that at the 


time of the death of Robert Earp the 540 shares of 
stock then held were worth $67,500, and that at the 
time the new certificates were issued for 1,350 shares 
the latter were worth $108,000. The difference, $40,500, 
is the amount of profits arising since the death of the 


testator. 





“ The profits arising since the death of the testator 
are ‘income’ within the meaning of the will, and 
should be distributed among the appellants. These 
profits amounted at the time of the issue of the new 
certificates of stock to $40,000, exclusive of the cur- 
rent semi-annual dividends which had previously been 
declared and paid. That sum is the rightful property 
of the appellants. The managers might withhold the 
distribution of it foratime for reasons beneficial to 
the interests of the parties entitled. But they could 
not, by any form of procedure whatever, deprive the 
owners of it and give it to others not entitled. The 
omission to distribute it semi-annually as it accumu- 
lated makes no change in its ownership. * * * 
Standing upon principle, and upon the intention of 
the testator, as plainly expressed in his will, we have 
no difficulty whatever in making this disposition of 
the fund.” 

In conclusion the court declares that the principle 
on which they base their decision is one of many ex- 
ceptions to that general and convenient rule of law 
‘“‘which forbids apportionment in respect of time in 
cases of periodical payments becomipg due at fixed 
intervals.” 

The English rule, whose severity toward the life 
tenant has been only partially followed in Massachu- 
setts, rejects both the distinction between stock and 
cash dividends since formulated in the Georgia Code, 
and inthe “‘rulein Minot’s case,’’ and also the dis- 
tinction generally prevalent in the United States be- 
tween distributions from net earnings accumulated 
since the commencement of the life tenancy, and dis- 
tributions from net eurnings accumulated before that 
period. 

In the case of Paris v. Paris, 10 Ves. 185, Lord Eldon 
disposes of both these distinctions. After referring 
to Jrving v. Houstoun, 4 Paton H. of L. Cas.521 (a case 
decided a short time before in the House of Lords, in 
which a distribution of stock by the Bank of Scotland 
had been held to accrue as principal to the trust fund) 
his lordship continues: ‘‘The decision having been 
made in the House of Lords, the only ground of dis- 
tinction in this case is (1st) that there is great proba- 
bility, perhaps moral certainty, that these profits were 
made during the time of the tenant for life. But that 
will not do; for it comes to this, that in every case in 
which inquiry can determine that the tenant for life 
ought to have them, they ought to go according to the 
result of that inquiry; and that was much considered 
in the House of Lords. (2) As to the distinction be- 
tween stock and money (the case at bar related to a 
cash distribution from the surplus of the Bank of 
England), that is too thin; and if the law is that this 
extraordinary profit, ifgiven in the shape of stock 
shall be considered capital, it must be capital if given 

in money. It would be too dangerous to distinguish 
this case upon these distinctions.” 

The distinctions made in the English decisions is 
between ‘“‘regular”’ dividends and ‘extraordinary " 
dividends, these latter being issued either in stock or 
in cash, and appearing under a variety of namea— 
“ participations,’’ “ distributions,” or most common 
of all, *‘ bonuses.’’ Witts v. Steere, 13 Ves. 363; Norris 
vy. Harrison, 2 Madd. 268; Hooper v. Rossiter, McClel- 
lan, 527; Bates v. McKinley, 31 Beav. 280. 

The “regular”? dividend is held, without contro- 
versy, to be income, even when it is increased beyond 
the usual amount. Barclay v. Wainewright, 14 Ves.66; 

Witt v. Steere, 13 id. 263. 

The “‘ extras,’’ whether in stock or in cash, are by 
the great preponderance of English authority still held 
to be accretions to the capital of the trust fund. 
Brander vy. Brander, 4 Ves. 800, 801 (annuities); Jrving 
v.Houstoun, 4 Paton H.of L. Cas. 521,531 (stock); Paris 
y. Paris, 10 Ves. 185 (cash); Clayton v. Gresham, id- 
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288 (cash); Witts v. Steere, 13 id. 363 (cash); Hooper v. 
Rossiter, McClellan, 527 (stock); Price v. Anderson, 15 
Sim, 473 (cash *“‘bonus’’ and also an increased divi- 
dend): Jn re Barton’s Trust, L. R., 5 Eq. 238 (stock). 

As opposed to the foregoing authorities, I have been 
able to find but three cases that sanction a relaxation 
of the strict English rule, and all three are of an ear- 
lier date than the last case above cited (Jn re Barton’s 
Trust). 

In Plumbe v. Neild, 6 Jur.N. S. 529, the court decide 
that where a “bonus” is evidently declared from 
profits of the last half year, it should be treated as in- 
come, and on this principle give a cash “‘ extra” of the 
Union Bank to the life tenant. 

In Preston v. Melville, 16 Sim. 163, a bonus of one per 
cent on Bank of England stock, made in addition to 
the regular dividend, was given to the life tenant — 
perhaps threugh a misinterpretation of Barclay v. 
Waineright, which was cited by counsel. And in Mur- 
ray v. Glasse, 17 Jur. 816, the life tenant was held en- 
titled to dividends ‘‘and bonuses if they were made 
from profits.” 

Where the corporation, as in Johnson v. Johnson, 15 
Jur. 714, passes a resolution ‘“‘ that a bonus or increased 
dividend of £10 per share be added to the usual divi- 
dend of £3 per share,” it would seem that the court, 
like the corporation, might consider it in either light. 
Vice-Chancellor Knight-Bruce must have considered 
it an ‘‘ increased dividend,” for he gives it to the ten- 
ant for life. 

Lord Eldon’s opinion in Barclay v. Wainewright, 14 
Ves. 66, is sometimes referred to as ‘‘shaking the au- 
thority ’’ of the line of cases represented by Brander 
v. Brander and Paris v. Puris. Clarkson v. Clarkson, 
18 Barb. 646; Minot v. Puine, 99 Mass. 101; Earp’s case, 
28 Penn. St. 368. 

On the contrary, Barclay v. Wainewright follows with 
perfect consistency the rule laid down by its predeces- 
sors. The question involved was the disposal of a 
semi-annual dividend of the Bank of England. The 
only peculiarity about the dividend was that it was 
larger than usual by two per cent. In accordance 
with the rule laid down in preceding cases, Lord El- 
don gave it to the life tenant. It was simply an in- 
creased regular dividend. It is instructive as illustrat- 
ing the English rule to compare this case with Witts v. 
Steere, 13 Ves. 363, where the facts were precisely simi- 
lar, except that instead of increasing the regular divi- 
dend, the bank issued an “extra’’ of five per cent. 
The governor and directors in adopting this course 
had no other apparent object than the preservation of 
“the sweet simplicity of the three per cents ”’ in the 
regular dividend, which was issued at the same time 
with the “‘extra.”’ 

This latter was also disposed of by Lord Eldon in 
strict accord with the rule above stated. ‘The ordi- 
nary dividend proceeds as usual. The question is how 
this bonus of £5 per cent out of the interest and 
profits is to be considered, whether as part of the cap- 
ital orto go tothe tenant for life. It is not for me to 
say how this would be, if it were res nova. The only 
principle upon which it can stand is the principle that 
seems to have governe’ the House of Lords in the case 
of /rvine v. Housivi, tnat whatever conduct or lan- 
guage the bank may hold, if they do not increase the 
dividend, but take this mode of distributing the profit, 
it is part of the capital, and does not belong to the ten- 
ant for life. The bank may so conduct themselves as 
to avoid the question altogether, for they may in- 
crease the dividend, and that increased dividend 
would be the ordinary fruit of the stock. But if they 
do not take that course, the manner in which they 
give the bonus cannot make a difference. Though 
they may express it differently, the thing is in fact the 
same.” 





It will be noticed from the foregoing citation that 
the few cases which may be cited as relaxing the rule 
established by Brander v. Brander show a tendency 
toward the American idea of apportionment, and not 
toward the ‘‘rule in Minot’s case.” 

The manner in which the opinion in Minot v. Paine 
deals with the English authorities is rather confusing. 
The court declare that Brander v. Brander is no longer 
law in England. I have endeavored to show that this 
statement is erroneous. They then formulate a rule 
containing an entirely new distinction. They dispose 
of stock dividends in the same way in which the court 
in Brander v. Brander would dispose of them. As to 
other extraordinary dividends, they reject the au- 
thority of that case. 

Oneargument in favor of the Massachusetts rule 
seems worthy of carefulattention. A stock dividend, 
if we use the term in its usual sense, as a dividend in 
new shares of the corporation issuing it, necessarily 
diminishes the value of each of the old shares in a pro- 
portionate amount. Should not the remainderman be 
compensated for this depreciation of the principal 
fund? 

This argument is not always fairly met by the oppo- 
nents of the Massachusetts rule. ‘‘ What matters it to 
me,’’ says one of these critics, **if my share is one out 
of one hundred, or one out of two hundred, if the 
value of the shareremains the same. If I am inter- 
ested in a capital of one hundred shares, how does it 
injure me to have that capital increased one hundred 
shares, while my interest remains the same amount of 
property ?”’ 

This reply may look somewhat plausible. But while 
it is quite correct as to the stockholders of the corpo- 
ration, it leaves out of sight the effect of this disturb- 
ance of the proportional value of the shares, upon the 
conflicting rights of life tenant and remainderman, 
neither of whom are in a legal sense stockholders. It 
is true enough that the rights of the trustee (the legal 
owner of the whole trust fund), as against the other 
stockholders, are not affected at all by doubling the 
capital stock. His shares are worth individually only 
half their previous value, but to compensate for this 
he has twice as many of them. It is not until the 
trustee proceeds to distribute the cash or stock which 
he has received from the corporation that the diffi- 
culty arises. Unless he keeps the new stock for the re- 
mainderman the latter will receive no compensation 
for the diminution in value of the original shares. 

Without disputing the truth of this proposition— 
which indeed seems self-evident—the reply may be 
made that it is perfectly just that the value of the 
shares should be lessened in this way, provided only 
that they are not depreciated below their value at the 
time of the commencement of the life interest. The 
existence of a surplus of undivided earnings always en- 

*hances the value of the shares of the capital stock. But 
this gives the remainderman no reasonable ground to 
claim that the stock should be kept at that enhanced 
value by the preservation of this surplus intact, un- 
less the accumulation was made before the time of the 
life-tenant. 

The decisions of the English and the Massachusetts 
courts agree in this: that the character of the distri- 
bution—whether ‘“ regular” or “extra,’’? in England; 
whether “ stock”’ or “ cash’? in Massachusetts—must 
be determined by a reference to the vote of the cor- 
poration or its directors. The court will not go be- 
hind this vote and investigate the sources from which 
the corporation obtained the money or stock which it 
distributes. ‘Neither courts nor trustees,” says 
Chapman, C. J., in Minot v. Puine, “ can investigate 
such matters with accuracy; and in many cases no in- 
vestigation can be made.’’ See also Rand v. Hubbell, 
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115 Mass. 461, and cases cited; Jrving v. Houston, 4 
Paton H. of L. Cas. 521, 531. 

Ithink howeverthat the difficulty of investigation 
and apportionment has been overrated by these decis- 
ious. The securities in which trust funds are apt to 
be invested are not ordinarily subject to sudden or 
frequent fluctuations in value. Moreover in almost 
every case where the question under consideration 
could arise it would be more equitable to make an ap- 
portionment with only approximate accuracy than to 
give the whole to the one claimant or the other, by an 
arbitrary though “‘simple”’ rule. Such is certainly 
the view generally held by the courts of this country. 

FRANCIS B. PATTEN. 


Boston, Mass. 
a an 


NEGLIGENCE — MAINTAINING EXCAVATION 
NEAR HIGHWAY—LIABILITY OF OWNER 
OF PREMISES—WHO A TRES- 
PASSER. 

SUPREME COURT OF ERRORS OF CONNECTICUT, 
OCTOBER 26, 1885, 


CROGAN y. SCHIELE. 

The liability and duty of a party who maintains an un- 
guarded excavation on his own premises near a public 
street depends upon the dangerous condition in which he 
leaves it, rather than upon its distance from the street. A. 
owned a factory standing back about ten feet from the line 
of the public pavement, and extending along said street 
about eighty feet. The space between the street line and 
the line of the building had been so paved that there was 
nothing to indicate where the street line ended; and in 
front of the building he had erecteda porch, through 
which entrance to the building waseffected. B., who was 
not acquainted with the surroundings, went to the fac- 
tory after dark in search of her child, and in trying to find 
the door fell into an unguarded area, and was severely 
injured. Held, that B. was not a trespasser, and that A. 
was liable for negligently maintaining the unguarded 
area. 


Doolittle & Bennett, for plaintiffs. 


John W. Alling and Harry W. Asher, for defend- 
ant. 


SropparRD, J. A demurrer to the complaint was 
filed in this case; that demurrrer was overruled, and 
in accordance with our practice, the damages were as- 
sessed by the court. In this jurisdiction the effect of 
a demurrer tothe complaint, in cases of this character 
is to admit for the purposes of the hearing in damages, 
the truth of every material and well- pleaded state- 
ment of fact in the complaint. Such admission is con- 
clusive so far as the right of action, and the conse- 
quent right to nominal damages, is concerned, and is 
prima facie as related to substantial damages. Theg| 
defendant has the legal right to prove the non-exist- 
ence of the alleged fact as bearing upon substantial 
damages. The burden of proof in this particular is 
upon the defendant, and if he fails to prove the non- 
existence of the alleged fact, such fact is regarded as 
established in all its effects upon and relation to act- 
ual damages. The recent case of Crane vy. Eastern 
Transp. Co., 48 Conn. 363, and again before this court, 
50 Conn. 342, settles the practice in this State. 

In the first paragraph of the complaint it is alleged 
that the defendant kept,maintained, and permitted to 
remain on his premises, substantially adjoining the 
public highway, and so near the public footway of said 
highway as to make the use of the same unsafe and 
dangerous, a deep area or pit, without rail, cover, or 
guard ofany kind. It was not pretended in the argu- 





ment that the area was not dangerous iu itself, and its 


dangerous character isapparent from the finding; but 
itis said that the defendant owed no duty to this 
plaintiff not to maintain this dangerous pit. It isupon 
this theory alone that the judgmentof the court be- 
low was pronounced, and by this theory that judgment 
must be tested and the case must be disposed of here. 
There is no finding of fact in this case to disprove the 
allegation of the complaint that this dangerous area or 
pit was ‘‘so nearthe public footway of said highway 
as to make the use of the same unsafe and dangerous.”’ 
Therefore under the rule before stated, that alleged 
fact must be taken to be established. The case 
does state certain facts from which, argumenta- 
tively or inferentially, the court might be led to find 
either that the pit was or was not so located in refer- 
ence to the public way and travel thereon as to make 
the use of the highway unsafe or dangerous. But the 
court below made no finding of fact upon this point, 
thus leavingthe legal influence arising from the de- 
murrer to have its full effect upon this allegation in 
establishing its undeniable truth. Thisis necessarily 
80, unless it can be said that the court, as matter of 
law, notwithstanding the admission involved in the 
demurrer, ought to say that the pit was not so located 
as to make the use of the highway dangerous. This 
position has not been taken, and we do notthink it 
can be maintained. That question is peculiarly one of 
fact, dependent upon all the surrounding and charac- 
terizing facts,and upon the whole evidence in the 
cause. The location of the excavation, its proximity 
to the public way, the character of the use of that pub- 
lic way and the manner of its use,the probabilities that 
travellers would or would not be endangered there and 
the like general considerations, are to be weighed by 
the trial court in every case; and in addition to these 
general considerations attaching to all cases, the par- 
ticular and peculiar surroundings of each special case 
render the question peculiarly one of fact and not of 
law, asageneralrule. Wethink it plain in this case 
that the question here involved isa question of fact, 
and so beyond our jurisdiction to determine. While 
therefore no discussion of the fact will be made, it is 
perhaps proper to say that toa majority of the court 
it appears that the evidential facts found and stated 
by the trial court established the fact as alleged in the 
complaint in this particular. 

Under such circumstances noauthority can be found 
warranting the treatment of such a question as a ques- 
tion of law to effect a result adverse to this conclusion. 
This condition of facts, we feel impelled to say, created 
and imposed a duty upon the defendant to persons 
lawfully using the highway. There is some diversity 
of opinion as to the test of duty, and consequent lia- 
bility in cases of this kind. It is said that in England 
and Massachusetts the test of liability is whether the 
excavation be substantially adjoining the public way, 
so that a traveller, by a false or misstep, might be en- 
dangered; and the cases of Howland v. Vincent, 10 
Mete. 371; Hardcastle v. &. Co., 4 Hurl. & N. 67; 
Hounsell v. Smyth, 7 C. B. (N. 8.) 731, are cited to this 
point. 

Without stopping to inquire whether this is a correct 
statement of the rule in England, a different and much 
more satisfactory test and rule prevails in this State. 
The Massachusetts case cited above certainly adopts 
that theory, but we do not think it is authoritative. 
The case is discredited as authority by our own court 
in Norwich v. Breed, 30 Conn. 547. Ourcourt plainly 
implies that that ruling was wrong. It is denied in 
express terms in Beck v. Carter, 6 Hun, 604; and see 
same case in Court of Appeals, 68N. Y. 284. It is ad- 
versely criticised in Bigelow Torts, 686, 689; and is 
pronounced in Shear. & Redf. Neg. § 505, ‘‘a decision 
which it is difficult to justify.’’ A late Massachusetts 
case seems to ignore the rule as applied in Howland v. 
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Vincent, and approximates the test to that of our 
court in Norwich v. Breed; Mistler v. O'Grady, 132 
Mass. 139. The last cited case substitutes for the test 
stated in Howland v. Vincent this language, that the 
defendant ‘‘ had no reason to suppose that any person 
would attempt to go where the danger was, and that 
the plaintiff was not misled by any act or word of the 
defendant,” a statement of the rule which plainly im- 
poses a duty on this defendant. 

The rule laid down in Norwich v. Breed was stated 
afteran examination of the Massachusetts case and 
English cases cited above, was declared upon full con- 
sideration, and places the liability upon two grounds, 
and has been cited in other jurisdictions with appro- 
val. An extract or two from that case will suffice: 
“We think that in making the defendant's liability to 
depend upon the dangerous condition in which the 
excavation was left by the defendant, rather than 
upon its distance from the street, the judge adopted 
the true criterion.”’ ‘It is the dangerous character, 
rather than the exact location of the excavation that 
determines the duty and consequent liability of the 
defendant in this respect.’’ ‘* Whether the excava- 
tion could with a due regard to the rights of passen- 
gers on the street be left unguarded, or could not, de- 
pended upon the question whether being unguarded, 
it endangered the travel or not. If itdid not, no mat- 
ter how near it was tc the line of way, if it did, no 
matter how far it was removed.”’ 

It is plain that there wasa duty upon the defend- 
ant in reference to the public use of that public way. 
The next inquiry is whether that duty attached to the 
defendant in reference to this plaintiff. The defend- 
ant claimed, and the court ruled that the plaintiff 
was a trespasser upon defendant’s property, and was 
not in the exercise of any rights asa traveller upon 
the highway. 

The material facts bearing upon this part of the 
case are that a building used by the defendant as a 
corset manufactory, stood on defendant’s premises, 
extending along the entire street line of eighty-eight 
feet, and set back ten feet from the line of the public 
way. The entrance to this building was in front, and 
consisted of an inclosed wooden porch with a door in 
the front. The door of the porch was five feet and from 
six to nine inches from the street line. The area is 
located along-side the building, and adjoins the porch, 
and is ten feet and nine inches long, two feet and nine 
inches wide, and five feet and four inches deep. A 
brick-paved public sidewalk was laid along the front 
of the factory, and three or four years ago the open 
space between the sidewalk and the building was 
paved with brick onthe some grade as that of the 
brick sidewalk, thus forming an unbroken and countin- 
uous brick sidewalk covering the entire space between 
the roadway of the street and the defendant’s build- 
ing. There was nothing to mark the exact line of 
separation between the sidewsik and the defendant’s 
lot. Thus the defendant was maintaining an exten- 
sion and continuance of the public sidewalk along the 
entire front of fis building upto the line of his 
building, in the midst of a large city, where 
the familiar condition of affairs is that the pub- 
lic pavements extend to the line of buildings. 
This extension of the public sidewalk was of the 
same material, and constructed in the same manner 
asthe public sidewalk. It was on the same grade, 
nothing to indicate the place where the public side- 
walk ended, and apparently to the eye, causing the 
public walk to extend to the factory. 

On the night in question, the plaintiff was told that 
her child was in the defendant’s factory. She lived in 
Collis street, and only a few teet from Franklin. Col- 
lis street is a street leading into Franklin street nearly 
Opposite the south end of the factory. On the even- 





ing of the 17th of November,about eight 0’ clock, going 
for her child, ‘‘she went along the Collis street side- 
walk to the corner of Franklin street, and then she 
took a direct line toward and to the wooden porch of 
the factory, crossing Franklin street diagonally. In 
trying to find the door, she fell into the area. She was 
unfamiliar with the premises, and did not know ofthe 
existence of the area, and is found not to have been 
negligent in fact in not avoiding the area. The front 
fence lines of the property owners at either end of the 
defendant’s shop indicated in a general way the line 
of the public way; and now it is said that the plaintiff 
was a trespasser in thus going upon this part of the 
brick pavement placed upon the defendant’s property. 
We think the defendant’s point is not well taken. The 
entire space up to the factory was apparently a public 
sidewalk. It does not appear that she knew any thing 
to the contrary. She had aright to use the whole of 
the apparent public way to reach the defendaut’s shop. 
Her errand there was lawful. She had a right to go 
there, and it will not answer for the defendant to say 
to the plaintiff: ‘True it isthat by my act there was 
an apparent, visible, manifest public walk extended to 
my shop, but you, astranger must be held to know 
where the divisional line is, although I have so built 
aud maintained the sidewalk that you are naturally 
misled thereby.” 

There is no principle of law or justice which will 
warrant a court in holding a person to bea trespasser 
who uses as a public way an apparent public sidewalk, 
kept so by the act of the defendant, simply because he 
steps over the technical legal boundary line. By the 
construction of the walk the plaintiff, as one of the 
public, was told in a most emphatic way that the side- 
walk extended to its full apparent width. The occa- 
sion was in the night season. The plaintiff was not 
familiar with the premises. It is not found that she 
knew, or could have seen the fence lines at either end 
of the defendant’s property. The defendant's acts 
would indicate, even if a person knew where the tech- 
nical line of the street was, that the defendant had 
thrown open to the public, and made part of the pub- 
lic domain, that part of his property covered by this 
extended sidewalk, and much more so as toa person 
who did not not know where the line was. 

The streets of our cities, especially in the mercan- 
tile and manufacturing districts, are full of instances 
where the buildings are set on the street line, or at 
varying distances therefrom, with similar continued 
and extended pavements. To impose upon persons 
lawfully using our sidewalks the duty of ascertaining 
at their peril where the technical divisional line lies 
before venturing to use the sidewalk, as it openly and 
visibly exists, is in our judgment not warranted by 
any authority; and to permit owners and occupiers of 
such property to construct and maintain unguarded 
pits and areas in those parts of their premises that are 
not distinguishable from the public way, will fatally 
jeopardize public travel. 

In Corby v. Hill, 4 C. B. (N. 8.) 562, Cockburn, C. J., 
said: ‘The proprietors of the soil held out an allure- 
ment whereby the plaintiff was induced to come upon 
the place in question. They held out this road to all 
persons having occasion to proceed to the asylum as 
the means of access thereto. * * * Having, so to 
speak, dedicated the way to such of the general pub- 
lic as might have occasion to use it for that purpose, 
and having held it out asa safe and convenient mode 
of access to the establishment,without any reservation, 
it was not competent to them to place thereon any 
obstruction calculated to render the road unsafe.” 

In Beck v. Carter, 6 Hun, 607, it is said: ‘* Even if 
the road had been proved to have been laid out two 
rods wide, and a few feet belonging to the plaintiff lay 
between the road and the fence, as it has always been 
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left iu common with the road, and thereby apparently 
devoted to the public use, any person would be justi- 
fied in using it in that way. The fair inference te be 
drawn from its situation thus acquiesced in by the 
owner is that it has been abandoned tothe public.” 
“If a house or store is built a few feet from the mar- 
gin of the street or highway, and no fence is erected 
along or near the margin, persons are at liberty to as- 
sume that the building is on the margin of the street, 
and that they may lawfully travel over the whole space 
thus apparently set apart for public use by the owners 
of the land.’ ‘To authorize an owner of land ad- 
joining a highway to require travellers lawfully pass- 
ing along it to keep within the limits of it, as laid out 
or dedicated, he must indicate in some proper way 
where the boundaries are, and when that is done, he is 
relieved from liability for injuries sustained outside 
such limits. To hold a traveller—a stranger to the lo- 
cality—bound to keep within the limits of a lane or 
alley, in the night as wellas inthe day, and that the 
owner of adjoining land may dig pits in his land five 
or six or seven feet from one of the margins of the 
street, and if the traveller falls into it and is injured, 
he is without remedy against the owner of the land on 
which such pit is dug, is so monstrous, so unjust, and 
80 unreasonable, that it needs but to be stated to be 
repudiated.”’ 

But the case at bar is far stronger than the New 
York case, touching which this language is held. Here 
the owner and occupier of property had so constructed 
and built the extension of the sidewalk as to induce 
and allure people to use it as and to suppose it to be’a 
part of the public way. As to persons lawfully using 
it, he thus constituted it an inseparable part and par- 
cel of the public way. Persons using it within the 
scope of the purpose so plainly indicated by the owner 
are not trespassers, and are protected by the law from 
dangerous excavations, pits, and traps. 

Inthe Court of Appeals, Beck v. Carter is thus 
treated: ‘‘It was not the case of a bare permission by 
the owner to cross his land adjoining a public street. 
The land had by use long continued been made for the 
time beinga public place and part of the highway. 
The boundary of the alley was not defined, and per- 
sons crossing the lot in the usual way were not tres- 
passers.”” 68 .N. Y. 293. 

The case in hand presents not only the public use 
spoken of by the Court of Appeals,but supperadded to 
that,as a characteristic thing,the personal active acts of 
the defendant in so constructing and using his prop- 
erty as to make it a part ofthe highway. ‘There may 
possibly be,’’ says the court in Binks v.R.Co., 3 Best & 
S. 234, ‘‘cases where the owner of land adjoining a 
way may by his acts induce the public to go near to an 
excavation in his land so as to get into danger,in which 
case it would be the same thing whether the way were 
a highway or not.” 

It is stated as a fact in the first count of the com- 
plaint that the plaintiff was passing along said public 
footway of said highway, etc., fell in, etc. The de- 
murrer,as before suggested in the first instance,admits 
this, and this fact stands,except as modified by the 
other facts found. The bare fact that she passed 
without knowledge on her part (for this want of 
knowledge if material is admitted because not dis- 
proven) beyond the technical line of the street is by 
no means the determining fact in relation to the ques- 
tion whether she was in the exercise of a traveller's 
right. A traveller’s right is not confined to simply 
passing along the street. He may use the public way 
for any of the whole range of ordinary acts incident to 
ordinary travel, not the least of which is the right of 
approach and entry to an adjoining building for a law- 
ful purpose, and for all these purposes, the highway 














is to be regarded as it apparently exists, as against a 
defendant who has actually enlarged the width of the 
highway. 

So far this case has been treated upon the theory 
and facts set forthin the first count of the plaintiff's 
complaint. That count confessedly proceeds upon the 
assumption that the plaintiff was in the exercise of a 
traveller’s rights upon a public highway. The plaintiff 
fearing that she might be met with the objection that 
the plaintiff had passed beyond the theoretical line 
of demarcation, and therefore was not technically 
a traveller, by amendment inserted a second count in 
which the physical facts surrounding the area are 
stated precisely as they are proved and hereinbefore 
recited; and in addition thereto, particularly alleged 
that the plaintiff “ was passing along said public way, 
and from the said public way passed over and upon 
the said brick pavement of the defendant.” Iteis now 
claimed that the second count is identical with the 
first, notwithstanding the first count alleges that she 
was a traveller, and the second count states every fact 
which is relied upon by the defendant to establish his 
vital proposition that she was not a traveller. The 
second count also is framed in strict accord with the 
letter and spiritof the practice act. It contains a 
statement of the facts constituting the cause of action, 
and if those statements are substantially established 
the right of recovery follows; and this is the result 
without reference to the plaintiff's stutus as a_travel- 
ler, for the substance of that count is that she, the 
plaintiff, was induced by the acts of the defendant to 
pass from the public way toand upon the defendant’s 
premises. 

We understand the law to be so that if a person is 
induced or allured upon another’s premises, that the 
owner or occupier of such premises owes a duty to 
such person to see that his premises are in a reason- 
ably safe condition, and that this duty attaches to the 
defendant in reference to the personality of the allured 
individual. Upon these facts the right of action is 
complete, even if the plaintiff was not a traveller. It 
is therefore immaterial to inquire whether the plain- 
tiff called herself a traveller, even if she had said in 
complaint in express terms that she ‘considered her- 
self atraveller, and entitled to protection in that char- 
acter; but the court should be of opinion that she was 
not at the time of the injury technically a traveller, 
but that she was upon the facts alleged and proved* 
entitled to protection as an individual. There can be 
on that ground no objection to arecovery. The plain- 
tiff was not bound to state in the complaint the legal 
theory of her case, nor is the legal theory in any case 
material, except, possibly, where the form of action is 
material to the rights of the parties. 

The Court of Appeals, in Hemmingway v. Poucher, 
98 N. Y. 287, states the rule in this language: ‘The 
party was under no obligation to state in his pleading 
the theory of the law upon which his claim is based.” 
And we also think that this second count is properly 
framed to obviate the objection that the plaintiff was 
nota traveller. The first count alleges that she was a 
traveller, and we think the second count is not a mean- 
ingless repetition of the first count. That it accom- 
plished its evident design is clear, and forces us to ex- 
amine the case as presenting the question (assuming 
the plaintiff not to have been a traveller) whether the 
plaintiff was or was not induced or allured to enter 
upon the defendant’s property. In this view of the 
case, as we have already stated, the character of a 
traveller is not essential to the plaintiff's right of re- 
covery. Ifthe plaintiff was induced by the defendant 
to come, or allured upon the defendant’s land, it is not 
necessary for the plaintiff to claim that a highway ex- 
isted, either actual or imputed as against this defend- 
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ant; but if the defendant had dedicated to the public 
aright of passage, or had so constructed his sidewalk 
as to induce people to believe that the public right of 
way existed, and therefure as to a person so supposing 
and acting thereon that public right should be held to 
exist, this condition would havea very material bear- 
ing upon the question of allurement or inducement; 
forif there was an apparent public way, a person, 
though not strictly a traveller, has a right to proceed 
upon the assumption that guards against dangers are 
provided co-extensive with the apparent purpose and 
use of the way. 

Reverting now to our original proposition that the 
effect of the demurrer to this complaint is to admit 
the truth of every material well-pleaded fact as stated, 
except so far as such statement of fact may be modi- 
fied or controlled by the facts found upon the hearing, 
we find by reference to the second paragraph of the 
second count a statement of fact, that the de- 
fendant “‘kept and maintained on his own land, 
between the public footway or pavement on said 
Franklin street and said pit or area, a brick pave- 
ment or footway, in all respects like the public 
pavement or footway, separated in no manner 
therefrom, and invited, licensed, and permitted the 
public to make use of the same inthe same manner, 
and to the same extent, that they made use of the pub- 
lic way, from which it was inno manner to be dis- 
tinguished by the eye.’’ This statement of fact cer- 
tainly is not denied by any direct statement in the 
finding, but on the other hand it is in substance and 
effect confirmed and established by the finding; for it 
is found that the public sidewalk had been widened 
and continued uptothe defendant’s building, and so 
kept and maintained by him, and that there was noth- 
ing to mark the exact line of separation. That the 
sidewalk on the defendant’s premises was paved with 
brick in the same manner as the public footway, and 
was on the same grade is also found. Thus the finding 
in substance accords with the allegation in this par- 
ticular. 

But it is said that the front-fence lines of the ad- 
joining owners would indicate to the ordinary travel- 
ler the general line and course of the sidewalk. <As- 
suming this, and assuming also that such indications 
would exist in the night season, when those front- 
fence lines might not be seen, or if seen would prob- 
ably not be effective, yet that fact does not help the 
defendant as to the controling fact that he had so 
built, kept, and maintained his sidewalk as to induce 
people to go beyond the line of the adjoining front 
fences. Besides the accident happened in the night 
season, and there is no fact in the case to lead to the 
belief that the plaintiff was cognizant of the line of 
those front fences, or knew of their existence 
even. 

In the leading case of Sweeny v. R. Co., 10 Allen, 
373, Bigelow, C. J., giving the opinion, says: ‘The 
general rule or principle applicable to this class of cases 
is that an owner oa occupant is bound to keep his 
premises in asafeand suitable condition for those 
who come upon and pass over them, using due care if 
he has held out any invitation, allurement, or induce- 
ment, either express or implied, by which they have 
been led to enter thereon. A mere naked license or 
permission to enter or pass over an estate will not 
create a duty or impose an obligation on the part of 
the owner or person in possession to provide against 
the danger of accident. The gist of the liability con- 
sists in the fact that the person injured did not act 
merely for his own convenience and pleasure, and 
from motives to which no act or sign of the owner or 
occupant contributed, but that he entered the prem- 
ises because he was led to believe that they were in- 
tended to be used by visitors or passengers, and tbat 





such use was not only acquiesced in by the owner or 
person in possession and contro) of the premises, but 
that it was in accordance with the intention and de- 
sign with which the way or place was adapted and 
prepared or allowed to be used. The true distinction 
is this: A mere passive acquiescence by an owner or 
occupier ina certain use of his land by others,involves 
no liability; but if he directly, or by implication, in- 
duces persons to enter upon or pass over his premises, 
he thereby assumes an obligation that they are ina 
safe condition suitable for such use, and for a breach 
of this obligation he is liable in damages to a person 
injured thereby.” 

The plaintiff alleges that it was by reason of the ex- 
istence of the pavement on the defendant's land, con- 
structed as it was, that she passed beyond the limits of 
the highway. Instead of contradicting this allegation 
the facts found support and confirm it. How could it 
be more certainly indicated that this part of the de- 
fendant’s land was “intended to be used by visitors 
or passengers,” and that it was ‘adapted and pre- 
pared for such use,” than by extending and continu- 
ing a public sidewalk over it? He built and main- 
tained this walk so that every person whose interest 
or inclination inclined so to do would naturally enter 
upon it, supposing that it was intended for public use, 
and therefore properly guarded. See Mellen v. Morrill, 
126 Mags. 546; also Mistler v. O’ Grady, 132 id. 139-141. 
‘The question is, did a reasonable regard for the 
safety of those to whom the use to which the defend- 
ants had devoted their wharf might be expected to 
bring there require something in the way of safe- 
guard at this gangway?, [Low v. Railroad Co., 72 Me. 
319. 

In Hydraulic Co. v. Orr, 83 Penn. St. 335, that court, 
by Agnew, C. J., upheld averdict for damages at the 
suit of a trespasser, upon the theory that the occupier 
of premises has reason to apprehend danger owing to 
the peculiar situation of his property, and its open- 
ness to accident;’’? and on page 336, that this spot is 
not so private and secluded as that a man may keep 
dangerous pits or deadfalls there without a breach of 
duty to society. The TZurn-tauble case, 17 Wall. 659 
(Railroad Co. v. Stout), and Birge v. Gardiner, 19 
Conn. 512, proceed upon the same general theory. See 
also Haughey v. Hart, 62 Iowa, 98;8. C., 17 N.W. Rep. 
189; Young v. Harvey, 16 Ind. 314. Shear. & Redf. 
Neg. 599, say: ‘‘Of course it isculpable negligence to 
leave a pit, or other excavation, in such an unguarded 
state as to cause injury toa person having a right to 
be upon the land, and using that right with ordinary 
care.” 

Tested by this statement of the law the plaintiff's 
right must be conceded. Under any view of this case 
she was lawfully on the land, and in the exercise of 
ordinary care. So it is said in Add. Torts (3d ed.) 
163: ‘*But if a person, being upon the premises of 
another on lawful business, without any fault or neg- 
ligence of his own, falls through a hole on such prem- 
ises, the occupier will be responsible.’’ Again on page 
164: ‘* Every occupier of a house, who makes or per- 
mits the continuance or use of a pathway to the house, 
may fairly be deemed to hold out an invitation to all 
persons who have any reasonable ground for coming 
to the house to pass along his pathway.’’ Whart. Neg., 
§ 824a, lays down this proposition: “At the same 
time it must be kept in mind that he is bound to keep 
his premises in such order that visitors whom he in- 
vites, when acting prudently, will not be injured; and 
if dangerous places exist by which they, exercising 
such prudence, might be hurt, his duty is to give no- 
tice of the danger. * * * And ifbe is aware that 
persons are in the habit of passing over his grounds, 
trespassers though they may be, he is liable if he leaves 
in their way dangerous excavations or instruments by 
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which they are injured.” “By making the path 
asan approach to his house,he thereby has given 
implied permission to all persons huving occasion 
todosoto yoover it to his house, and he cannot 
shield himself from liability upon the ground that 
they had no business there. He is treated by main- 
taining the path, to hold out an invitation to all per- 
sous to use it who have reasonable grounds to do so, 
and he is bound at his peril to keepit in safe condi- 
tion.””’ Wood Nuis., § 137. 

In Vanderbeck v. Hendry, 34 N. J. Law, 471, it is 
said: ‘‘It has been substantially held that although 
a way may not have been dedicated to the public, or 
otherwise legally established for the use of the public, 
yet if the owner of premises over which it passes has 
exhibited an intention that it shall be used by the pub- 
lic, either as a means of access to his property or over 
it, and by the manifestation of that intention has in- 
duced or allured the public to use it, those using 
it within the scope of the purpose manifested are en- 
titled to be protected from dangers to the way by 
reason of obstructions or interferences created during 
its existence, and resulting from the want of ordinary 
care on the part of the owner, or those acting within 
his authority.’’ Authorities to the same point, in 
great numbers, firmly establish a principle of law that 
imposes a duty upon an occupier of land. The extent 
of that duty is co-extensive with the use to which he 
subjects his premises. 

Under some circumstances trespassers are protected, 
in others trespassers are at their own risk, while visit- 
ors are entitled toa reasonably safe passage; and in 
others still, the public have rights that the occupier 
cannot safely ignore. Trespasser the plaintiff was not; 
and whether she be regarded as a visitor by invitation 
going upon private property, or one of the puhlic in 
the enjoyment of public right by using an apparent 
public way asa means of access to the defendant’s 
building, and being injured by ‘ta concealed source 
of mischief,’’ she was entitled to recover substantial 
damages. 

Thereis error in the judgment of the Superior 
Court. 

In this opinion the other judges concurred. 





NEGOTIABLE INSTRUMENT-— ACTION AGAINST 
ACCEPTOR—ACCEPTANCE INDUCED BY 
FRAUD OF DRAWER. 


NEW YORK COURT OF APPEALS, DECEMBER 15, 1885. 


HEURTEMATTE V. MoRRIs.* 

In an action against the acceptor ofa bill of exchange by a 
payee who is a bona fide holder for value, and who takes 
it before acceptance, it is no defense that the acceptance 
was made without consideration, or that the acceptor was 
induced to accept the bill by the false and fraudulent rep- 
resentations of the drawer. 

PPEAL by the plaintiffs from an order of the Gen- 

eral Term of the Supreme Court, First Depart- 

ment, granting anew trial. The opinion states the 
facts. 


F. R. Coudert, for appellant. 
C. E. Coddington, for respondent. 


Ruaer, C. J. In the discussion of this case it is un- 
necessary to consider particularly the agency of Hour- 
quet & Poyloin the transaction, as they acted solely 
as the gratuitous agents of the plaintiffs, and had no 
interest in the subject of the business. It may there- 


*Reversing 28 Hun, 77. 








fore be treated as a transaction occurring directly be- 
tween the plaintiffs and Rau Runnels, and, concisely 
described, was to the following effect: The plaintiffs 
were merchants doing business at Panama, and one 
Christophle was a customer and debtor of theirs,resid- 
ing at San Juan del Sur, near Rivas, in the State of 
Nicaragua. 

Christophle was desirous of discharging her obliga- 
tions to the plaintiffs, but was embarrassed in doing 
so by the infrequency of communication between 
Rivas and Panama, and the want of a system of ex- 
change, enabling them to transmit funds safely and 
expeditiously from one place to the other. Under 
these circumstances the plaintiffs consulted Hourquet 
& Poylo, a business firm at Panama, as to the best 
manner of collecting the debt. The plaintiffs were in- 
formed by Hourquet & Poylo that Rau Kunnels was a 
correspondent of theirs at Rivas, and that the collec- 
tion could probably be made through him, and offered 
to transmit adraft on Christophle to Runnels for 
that purpose. Thereupon’ the plaintiffs made 
their draft on Christophle at sixty days for $1,000, 
payable to Hourquet & Poylo, who indorsed the same 
to Runnels and forwarded it to him at Rivas for col- 
lection. In due time it was received by Runnels, and 
at its maturity was paid to him in Columbian cur- 
rency. 

It becomes important now to determine the legal 
obligations and duties of the parties toward each other 
at this stage of the transaction. Inthe collection of 
the draft Runnels acted as the mere agent of the 
plaintiffs, and had no interest in the proceeds, ex- 
cept perhaps a lien thereon for the value of his ser- 
vices in making the collection. He had no right or 
authority to use such funds for his individual pur- 
poses, and his sole duty in relation to them was that 
of their transmission to his principals. The nature of 
the business impliedly authorized him to make such 
transmission according to the usages in trade, and in 
the absence of such usages to do so by some other 
method which should in the exercise of reasonable 
care and prudence promise to accomplish the object 
intended. It was therefore open to him to transmit 
the funds received in specie as they were collected, or 
he could have purchased a bill of exchange, if oppor- 
tunity served at that place, and transmitted that; or 
he could remit them in any other way deemed most 
safe, convenient and desirable to him, subject to the 
approval by his principals of the method adopted. It 
does not appear in the case but that Runnels was a 
merchant or banker, and accustomed to sell exchange 
upon foreign places. However that may be, he in fact 
sent to the plaintiffs, Feb. 4, 1879, immediately upon 
collection, the proceeds thereof, less cost of collection 
and exchange on the draft in suit. This was his own 
draft upon the defendant Morris at New York on 
ninety days’ sight. Upon the receipt of this draft by 
the plaintiffs it was accepted by them and remitted to 
New York for presentation to and acceptance by the 
drawee, and the same was accepted by him Feb. 26, 
1879. 

The sole question in the case is whether the plain- 
tiffs were bona fide holders for value of the draft. We 
cannot doubt but that they were. If on receiving the 
funds in question Runnels had purchased with them 
a bill of exchange or draft from a merchant or banker 
according to the usages of trade, and transmitted the 
same to the plaintiffs, no question could arise but that 
he acted as their agent in the transaction, and they 
would have been bona fide holders of such paper within 
all definitions of that character, and we are unable to 
see the difference in principle between such a caseand 
the transaction in question. The funds collected by 
Runnels were, until they consented to their appropri- 
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ation by him,at all times the property of the plaintiffs. 
Runnels’ sole duty in relation to them was that of 
transmission to the plaintiffs, and until that duty was 
legally performed he held them in a fiduciary capac- 
ity for a specified purpose. His duty of transmission 
could not be performed by remitting his own obliga- 
tion, payable at a future day, except by the consent 
and approval of the plaintiffs. Until this consent and 
approval were given the funds remained the property 
of the plaintiffs, and any use of them by Runnels be- 
fore that time would have constituted a violation of 
his duty to his principals, which it cannot be pre- 
sumed he committed. 

Doubtless the lack of adequate facilities of exchange 
between Rivas and Panama induced Runnels to offer, 
and the plaintiffs to accept, the mode of remittance 
adopted, and it was entirely competent for Runnels to 
propose, and for the plaintiffs to accept, such a solu- 
tion of the inconveniences of the situation; but no 
title to the funds collected passed to Runnels until the 
acceptance of the draft by the plaintiffs. After that, 
and not till then, he was entitled to use those funds as 
his own. 

By the original employment the plaintiffs contem- 
plated no credit to Runnels, and he had no right to, 
and it does not appear that he even supposed he ac- 
quired any right to use the funds in qnestion for his 
own purposes, or that he ever did so use them. The 
conventional relation of debtor and creditor never ex- 
isted between Runnels and the plaintiffs until the ac- 
ceptance of his draft upon Morris, and then those re- 
lations were governed by tho liabilities existing by 
force of the draft alone. 

In accordance with tae rule which precludes a court 
from presuming a violation of duty by an individual, 
we must assume that Runnels performed his duty, 
and his whole catty, to the plaintiffs as their agent. 
This required him to safely keep their funds until he 
had transmitted them according to the usage of trade 
or in some other mode approved by them. The legal 
effect of the method adopted was to transfer the 
title to the funds collected to Runnels simultaneously 
with the acceptance by the plaintiffs of Runnels’ draft 
upon Morris, aud was the precise equivalent of the 
payment of so much money in the immediate pur- 
chase of a draft or billof exchange by one person from 
another. 

Weare therefore of the opinion that the plaintiffs 
were the bona fide holders for value of the draft in suit, 
and are entitled to recover thereon. 

The General Term conceded that the plaintiffs were 
bona fide holders for value of the bill before accept- 
ance, but denied them that character after acceptance 
as against the acceptor. We think the concession is 
fatal to the conclusion reached by that court. 

It is said that Farmers & Mechanics’ Bank v. Em- 
pire State Dressing Co., 5 Bosw. 290, is authority for 
the position. It is true that some expressions 
of the learned judge writing in that case may justify 
the citation, yet it should be considered that those re- 
marks were unnecessary to the decision of the case, 
and the same court have twice since then refused to 
follow it. We conceive the rule there laid down finds 
no support in the doctrines of the text-writers or the 
reported cases. Phiibrick vy. Dallet, 2 J. & Sp. 370; 
First Nat. Bank of Portland v.Schuyler, 7 id. 440; Pars. 
Bills & Notes, 322; Dan. Neg. Inst., § 534; Edw. Bills 
(2d ed.), 410 

If a party becomes a bona fide holder for value of a 
bill before its acceptance, it is not essential to bis 
right to enforce it against a subsequent acceptor, and 
an additional consideration should proceed from him 
to the drawee. The billitself implies a representation 
by the drawer that the drawee is already in receipt of 








funds to pay, and his contract is that the drawee shall 
accept and pay according to the terms of the draft. 1 
Pars. Bills, 823, 544; Aspin v. Owens, 2 East. Rep. 526 
(Mass. Sup. Ct.) The drawee can of course upon pre- 
sentment refuse to accept a bill, and in that event the 
only recourse of the holder is against the prior parties 
thereto; but in case the drawee does accept such a 
bill, he becomes primarily liable for its payment, not 
only to its indorsers, but also to the drawer himself. 

The delivery of a bill ora check by one person to 
another for value implies a representation ou the part 
of the drawer, that the drawee is in funds for its pay- 
ment, and his subsequent acceptance of such check or 
bill constitutes an admission of the truth of the repre- 
sentation, which he is not allowed to retract. Dan, 
Neg. Inst., § 534; Pars. Bills, 323, 544, 545. By such 
acceptance the drawee admits the truth of the repre- 
sentation, and having obtained a suspension of the 
holder’s remedies against the drawer, and an exten- 
sion of credit by his admission, is not afterward at 
liberty to controvert the fact as against a bona fide 
holder for value of the bill. 

The payment to the drawer of the purchase price 
furnishes a good consideration for the acceptance, 
which he then undertakes shall be made, and its sub- 
sequent performance by the drawee is only the fulfill- 
ment of the contract which the drawer, he impliedly 
represents that he is authorized by the drawee to 
make. Therule that itis not competent for an ac- 
ceptor to allege as a defense to an action on a bill that 
it was Cone without consideration, or for accommoda- 
tion, as against a bona fide holder for value of such pa- 
per, flows logically from the conclusive force given to 
his admission of funds, and iselementary. Dan. Neg. 
Inst., §$ 582-534; Edw. Bills, 410; Harger v. Worrall, 
69 N. Y. 371; 8. C., 25 Am. Rep. 206; Com. Bank of L. 
Erie v. Norton, 1 Hill, 501; Robinson v. Reynolds, 2Q. 
B. 211; Hoffman v. Bank of Milwaukee, 12 Wall. 181. 

Of course the cases determined upon the ground 
that the holder of such paper received it to apply upon 
an antecedent debt, or that it had been unlawfully di- 
verted from the purpose for which it was designed, 
have no application to the circumstances of this case, 

The judgments of the courts below must therefore 
be reversed and a new trial ordered, with costs to 
abide the result. 

All concur, except Miller, J., absent. 


——— 
NEW YORK COURT OF APPEALS ABSTRACT. 


NvuISANCE—COAL HOLE IN[SIDEWALK— STONE BROKEN 
BY THIRD PERSON.—Plaintiff was injured by a defect 
in the stone supporting the cover of the opening lead- 
ing to a coal vault situated in the sidewalk. The 
premises were occupied by tenants, who had entire 
control thereof. The defect was not one of original 
construction, but occurred through the act and inter- 
ference of third persons engaged in building the ele- 
vated railway, and who broke the stone supporting 
the iron cover so that it turned under plaintiff's weight 
and occasioned the injury. The vaults were built by 
one McPherson, one of the tenants, under a permit 
from the city. The coal hole and its cover were safely 
and properly constructed, and in the usual and per- 
mitted manner. In an action brought against the 
owners jointly with the mayor, etc., of the city, held, 
that the owners were not liable. The landlord out of 
possession is not responsible for an after-occurring 
nuisance, unless in some manner he is in fault for its 
creation or continuance. His bare ownership will not 
produce that result. It wassaid in Clifford v. Dam, 
81 N. Y. 52, that proof of authority from the munici- 
pality to build the vault would mitigate the act from 
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an absolute nuisance toan act involving care in the 
sonstruction and maintenauce. In Clancey v. Byrne, 
56 N. Y. 133, it was held that if the premises are in 
good repair when demised, but afterward become 
ruinous and dangerous, the landlord is not responsible 
therefor, either to the occupant or to the public, un- 
less he has expressly agreed to repair, or has renewed 
the lease after the need has shown itself. In the re- 
cent case of N. Y., etc., R. Co., 98 N. Y. 248, the cir- 
cumstances under which the landlord may become 
liable are very fully considered with the declared re- 
sult that “the responsibility of the landlord is the 
same in all cases. If guilty of negligence or other de- 
lictum which leads directly to the accident and wrong 
complained of he is liable; if uot so guilty no liability 
attaches to him.”’ It is quite certain then that the 
plaintiff in this case was bound to establish some fault 
of omission or commission on the part of the landlord 
leading to the injury; and barely showing him to be 
owner is not enough. There was no fault of commis- 
zion. That isconceded. There could be no fault of 
omission unless the landlord was bound to repair the 
defect, had actual or constructive notice of the defect, 
or was bound at his peril to discover and remedy it. 
No such duty rested upon him. It was the tenant’s 
duty to repair the stone; it was his neglect which left 
it unsafe; and the landlord was not shown to be in 
any respect in: fault. Wolf v. Kirkpatrick. Opinion 
by Finch, J. 

[Decided Jan. 19, 1886.] 





—__>___—— 


MARYLAND COURT OF APPEALS ABSTRACT.* 

PLEADING—IN EQUITY—PARTIES—INTEREST IN EX- 
PECTANCY—CHILDREN CANNOT IMPEACH CONVEYANCE 
OF FATHER.—To entitle a party to sustain a bill, he 
must show an interest in the subject of the suit. ora 
right to the thing demanded, and proper title to in- 
stitute the suit concerning it; and if such interest or 
right to sue be not fully shown by the bill itself, the 
defendant may demur. Mit. Eq. Pl. 272, 329; Story 
Eq. PIl., §§ 728, 780. (2) The children and grandchildren 
of a living ancestor cannot claim a right or maintain a 
suit in respect to the property of that ancestor, while 
their interest in such property is merely in expect- 
ancy, depending upon a future inheritance that by 
possibility may never occur. The principleis, both at 
law and in equity, that no one is entitled to be recog- 
nized as heir until the death of the ancestor or per- 
son from whom the descent may be cast; and the fact 
that such ancestor or other person may be alleged and 
admitted to be non compos mentis, or otherwise in- 
capable of managing his estate, makes no exception to 
the general principle. The children of a grantor can- 
not maintain a bill in their own names, as parties com- 
plaining, against the grantor himself and his grantee, 
for the purpose of impeaching and setting aside a 
conveyance, upon the ground of fraud and undue in- 
fluence, and because such conveyance would operate 
to defeat their future inheritance. Dursley v. Fitz- 
hardinge, 6 Ves. 260; Allan v. Allan, 15 id. 136. The 
same principle, in terms equally strong and unquali- 
fied, is laid down by the text-writers, in treating of 
the interest in parties that will enable them to main- 
tain suits in respect to property. Story Eq. Pl., § 301; 
2 Hovenden Frauds, 493. We have however been re- 
ferred to the case of Colegate D.Owings,in 1 Bland.370, 
as a precedent for this proceeding. But that case is 
wholly unlike this, and furnishes no warrant what- 
ever for what is attempted here. Sellman vy. Sellman. 
Opinion by Alvey, C. J. 





* Toappear in 63 Maryland Reports. 








EJECTMENT—CONSTRUCTION OF DEED—DESCRIPTION 
—ROAD-BED.—The owner of a large tract of land called 
H. divided it into lots with roads running along their 
sides, and between them. By valid conveyances 8. 
became entitled to lots on each side of one of these 
roads. Subsequently the road was closed. The deed 
to S. for one of said lots described the lot as beginning 
at a certain stone planted in the presence of S.J. C., 
and C. R. C., on the south- west side of a certain road 
and running from said stone, along and with the said 
road so many degrees, etc., to another stone planted 
in the presence of said parties on the south-east side 
of another road, then with the said last mentioned 
road, etc., to another stone planted on the north-east 
side of another road, thence with said lost mentioned 
road, etc., toa stone, etc. The deed stated that the 
description was taken from an original plat which it 
identified; and also stated that the roads mentioned 
in the lotas sold to S. were laid out for the accommo- 
dation of the purchasers of the H. property, and that 
the said plat showed the location of said roads. The 
corners of the lot were distinctly marked by stones, 
and the lines connecting the corners were run in 
straight courses. The number of acres conveyed was 
stated with the qualification ‘“‘ more or less,’’ and the 
consideration was stated to be so much per acre. In 
an action of ejectment against S., it was held that by 
a fair application of the authorities to said deed, the 
beds of the roads were not included init. The courts 
have laid down rules for ascertaining the rights in- 
volved in cases of this description. Chancellor Kent 
states the lawin this way: ‘‘The established infer- 
ence of law is, that a conveyance of land bounded on 
a public highway carries with it the fee to the centre 
of the road, as part and parcel of the grant. The idea 
of an intention in the grantor to withhold his interest 
in a road to the middle of it, after parting with all his 
rightand title tothe adjoining land is never to be 
presumed. It would be contrary to universal prac- 
tice; and it was said, in Peck v. Smith, 1 Conn. 103, 
that there was no instance where the fee of a high- 
way, as distinct from the adjoining land, was ever re- 
tained by the vendor. It would require an express 
declaration, or something equivalent thereto, to sus- 
tain such an inference; and it may be eonsidered as 
the general rule, that a grantof land bounded on a 
highway or river carries the fee in the highway or 
river to the centre of it, provided that the grantor at 
the time owned to the centre, and there be no words 
or specific description to show a contrary intent. But 
it is competent for the owner of a farm or lot, having 
oue or more of its sides on a public highway, to bound 
it by express terms on the side or edge of the highway, 
so as to rebut the presumption of law, and thereby re- 
serve to himself his latent fee in the highway. He 
may convey the adjoining land without the soil under 
the highway, or the soil under the highway, without 
the adjoining land. If the soil under the highway 
passes by a deed of the adjoining land, it passes as 
parcel of the land, and not as an appurtenant.”’ 3 Kent 
Com. 433. And the learned chancellor's opinion is 
sustained by the current of the authorities. Among 
them we may mention Simpson v. Dendy, 8 Com. 
Bench (N. S8.), 433 (98 FE. C. L. R.); Berridge v. Ward, 
10 Com Bench (N. 8.), 400 (100 E. C. L. R.); Banks v. 
Ogden, 2 Wall. 57. It is stated in Angell High. 388, as 
the fair conclusion from the authorities that a grant 
of land described as bounded generally “‘ by,”’ or “on,” 
or “ along’’ a highway, carries the fee to the centre of 
the highway, if the grantor owned so far; and on the 
other hand, where the descriptive words are ‘** by the 
side of,”’ ‘‘ by the margin of,” or ‘‘by the line of,” or 
expressions equivalent thereto, the soil of the way is 
excluded. Peabody Heights Co. y. Sadtler. Opinion 
by Bryan, J. 
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CRIMINAL LAW. 
JuRY—DISAGREEMENT—DISCHARGE—PRISONER NOT 
NOTIFIED.—When a jury is impaneled in a criminal 
case, the State must proceed with the prosecution. 
There can be no nonsuit as in civil actions. If the ac- 
cused cannot be convicted, he is entitled toa verdict 
of acquittal; and if after the jury has been sworn and 
the jeopardy thus begun, the court without sufficient 
cause discharges them without a verdict, this in law 
is equivalent to an acquittal. 1 Bish. Crim.Pro.(3d ed.), 
§ 821; Wright v. State, 7 Ind. 324; Reese v. State, 8 id. 
416; Morgan v. State, 13 id. 215; People v. Barrett, 2 
Caines, 304; McCauley v. State, 26 Ala. 135; Poage v. 
State, 3 Ohio St. 229. Inthe case cited last it is said 
(page 239), ‘‘that the power to discharge is a most re- 
sponsible trust, und to be exercised with great care, is 
too obvious to require illustration.’’ It is a discre- 
tion, said Mr. Justice Story, to be exercised only “‘un- 
der very extraordinary and striking circumstances.” 
United States v. Coolidge, 2 Gall. 364. ‘* The power,”’ 
said the same judge, ‘‘ought to be used with greatest 
caution under urgert circumstances which would ren- 
der it proper to interfere.’’ United States v. Perez, 9 
Wheat. 579. Iam of the opinion, said Chief Justice 
Spencer, ‘‘that although the power of discharging a 
jury is a delicate and highly important trust, yet that 
it does exist in cases of extreme and absolute neces- 
sity.’’ People v. Goodwin, 18 Johns. 187. ‘*That the 
discretion ought to be exercised in cases of mere dis- 
agreement only, aftera long effort of the jury to 
agree, and when there is no reasonable hope of their 
doing so, is well settled; and the reasons for the dis- 
charge ought to be stated in the record.’ Id. In 
Dobbins v. State, 14 Ohio St. 499, it is said: ‘‘Coun- 
sel for the plaintiff very justly and necessarily concede 
that a case of necessity may exist which would legally 
justify the course taken in this instance, but they in- 
sist that such a case can only arise when some inter- 
vening impediment has necessarily stopped the pro- 
gress of the first trial before verdict; that the power 
of discharging a jury ina criminal, and especially ina 
capital case, is a delicate and highly responsible trust 
to be exercised on account of the disagreement of the 
jury only when they have deliberated so long as to 
preclude all reasonable expectation that they willever 
agree upon a verdict without being compelled to do so 
from famine or exhaustion; that this power does not 
rest upon the arbitrary or uncontrollable discretion of 
the judge presiding at the trial, but is a legal discre- 
tion to be exercised in conformity with known and 
established rules; and finally that unless the facts 
stated in the record clearly established acase of neces- 
sity, the discharge will operate as an acquittal of the 
accused, and preclude his further prosecution.’’ Abat- 
ing something from the claim made as to what must 
of necessity affirmatively appear in the record, we 
have no hesitation in yielding to these propositions 
our entire assent; and they are certainly very strongly 
supported by the cases cited in argument. Hurley’s 
case, 6 Ohio, 402; Mount v. State, 14 id. 304; Poage v. 
State, 3 Ohio St. 238; McKee’s case, 1 Bailey, 651; U. 
8. v. Perez, 9 Wheat. 580; People v.Goodwin, 18 Johns. 
187; People v. Olcott, 2 Johns. Cas. 301; U. 8. v. Cool- 
idge,2 Gall. 364; People v. Barrett, 2 Caines,304. Where 
the jury are discharged for any of the causes stated in 
section 485 of the Criminal Code, the record must 
show the necessity which required their discharge; 
otherwise the defendant will be entitled to an acquit- 
tal. Hines v. State, 24 Ohio St. 184; Poage v. State, 3 
id. 229; Hurley v. State, 6 Ohio, 400; Mount v. State, 
14 id. 295. This was not donein this case. It never 
was intended to permit a court arbitrarily to discharge 
a jury for disagreement until a sufficient time had 
elapsed to preclude ali reasonable expectation that 





they will ever agree. The county should not be sub- 
jected to the expenses incident toa second trial where 
there is a reasonable probability that a verdict may be 
reached on the first; while the accused is entitled asa 
matter of right to a verdict in his favor, if after a full 
and careful consideration of all the testimony and on 
comparison of views the jury should find that the 
charge was not established by the proof. In this case 
the jury was discharged after being in consultation 
only eleven hours. The jury had not then deliberated 
forso longatime that there was no probability of 
their agreeing, and the court could not discharge them 
on that ground alone without the assent of the defend- 
ant. The record shows that the court remained in 
session until the 6th of December, so that there was 
no necessity for the discharge. Sup. Ct. Nebraska. 
State v. Schuchardt. Opinion by Maxwell, J. (25 N. 
W. Rep. 722.) [See 1 Crim. Law Mag. 766.—ED.] 


———_>——_—__——_ 


OUR NEW YORK LETTER. 

'NHE latest achievement by a member of our bar out- 

side the confines of the legal arena is the author- 
ship ofa very creditable novel by William Waldorf 
Astor, Esq., called Valentino. It is a historical ro- 
mance of the times of the Borgias and possesses merit 
that quite removes it from even the clever class of 
ephemeral literature. Mr. Astor, as minister to Italy, 
not only studied the people he lived among, but he 
has evidently studied their history and what is more 
to the purpose, their historical characters. Lucretia 
Borgia, for instance, who has generally stood as the 
high priestess of all that was sanguinary, and was as- 
sociated with mysterious takings off and long fare- 
wells, in the light of investigation is made to appear 
asan accomplished beautiful woman who was es- 
teemed, honored and beloved, and who died regretted 
by acommunity in which she lived. Mr. Astor says 
ofher: ‘There is no fragment of evidence that she 
ever committed, or abetted or desired the murder of 
a human being; her sternest critic, writing during her 
life-time, makes no such charge; her crimes began to 
be committed a couple of centuries after her death, in 
the minds of her commentators.’’ Thus a very cele- 
brated posthumous murderess is rendered common- 
place almost by a search of‘ the Roman records. The 
book is interesting and delightful, and in every way 
creditable to its accomplished author. 

Speaking of lawyers and Rome reminds your cor- 
respondent of a most extraordinary combination of 
Latin and English used by alawyer afew days ago in 
the course of a trial before Judge Barrett. The action 
was for damages for an alleged assault by a Grand 
street merchant on one of his clerks. The scene was 
quite an unusual one for the Supreme Court. One of 
the witnesses, who might easily have been taken for 
‘*Samuel of Posen,’’ had testified that he had been well 
posted before going on the stand, and gave some testi- 
mony that the learned counsel for the plaintiff evi- 
dently thought was evolved from his inner uncon- 
sciousness, for in beginning his address to the jury he 
said: ‘In presenting this case to you, gentlemen of 
the jury, we shall rely on thetruth of the old Latin 
motto, falsus in unum, falsein all.” Judge Barrett 
by a herculean effort preserved his gravity, not so the 
assembled members of the bar. 

Our new sheriff, Mr. Grant, gives every evidence of 
his intention to carry out his pledges made to the bar 
before his election that he would conduct the office in 
the interest of judgment creditors, and those who by 
law were entitled to have processes managed in their 
interests, and not in the interest of deputies and heel- 
ers. He gives us great hope for evcouragement, as he 
is conducting his office on strict business priuciples, 
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He is the first people’ssheriff we have had for many 
years. 

An interesting case was tried in the Supreme Court 
recently which shows the great ingenuity used by men 
to ‘raise the wind” in hard times. The defendant,'A., 
hired a very attractive store ina prominent location 
and had a special partner, B. A. advertised in one of 
the daily papers for a partner with $6,000. (C., a young 
man from the country, who by eating doughnuts aud 
salt pork all his life, and saving every cent he made, 
had come to the city to look for an opening. He saw 
the advertisement and the opening and fell in. It 
seemed to him as though this was the identical open- 
ing he had been wishing and hoping for. A. repre- 
sented to C. that he had aspecial partner who had just 
$6,000, having previously ascertained that that was the 
amount of C.’s pile, and that B. could be bought out 
for that sum. A. then carefully inquired into C.’s 
antecedents, and after waiving the fact that he had 
been a Sunday-school superintendent for many years, 
told him that B. had agreed to sell out his interest to 
A., who had never been seen by the latter. C. there- 
upon proceeded to pay over bis $6,000 to A. with the 
same confidence that he might have displayed in de- 
positing it in the United States Trust Company. The 
agreement between A.and C. was, according to C.’s 
testimony, that A. was to take C.’s money and pay it 
to B. for C., thus extinguishing B.’s interest in favor of 
C., who it was agreed was to be taken into partnership 
with A. on equal terms. When A. received the money 
asabove stated he took the precaution to give C. his 
note just as a little memorandum receipt, and at 
the same time told him that he, A., had always drawn 
a salary from the old firm for keeping the books and 
would be willing to allow him, C., compensation for 
the same purpose, and proceeded to give him a writ- 
ten agreement of employment, which he said with the 
note would be delivered up as soon as articles of co- 
partnershipcould be drawn. (©. tool the agreement 
and note with as much comfort as though he was put- 
ting away government bonds. Of course the partner- 
ship was not forthcoming, nor indeed was the $6,000. 
A. quietly disposed of his interest to his wicked part- 
ner, B., and left poor C. with his agreement and note 
andatremendous stock of experience to mourn his 
absence. C. finally discovered the whereabouts of A. 
and brought his action for the conversion of his $6,000, 
and procured an order for A.’s arrest. The arrest was 
sustained by Judge Donohue on review, and last week 
the case was tried. A. said on the trial there was no 
partnership about it, that he had borrowed the money 
and gave his note for it; to be sure he had not paid it, 
greatly to his regret. He further said that he had em- 
ployed C. at a salary, and altogether made quite an 
ingenious defense. Counsel for plaintiff however 
treatec the note and agreement as mere incidents of 
the fraud and as a part of the machinery of the swin. 
dle,in which theory the jury seemed to participate, for 
after being out about ten minutes they brought in a 
verdict for $6,600, and as an execution issues against 
the person, C. is likely to get his money. 

Demor Enmor. 


—_——____— 


LETTERS ON THE CIVIL CODE. 


Tempe E. C., Jan. 13, 1886. 

My DEAR Str—I have delayed answering yours of 
October 22, 1885, until I should have had full leisure to 
examine the various Codes which you have been so 
good as to send me, at the suggestion of my friend Mr. 
Fowler. 

The Code of Criminal Precedure is tolerably well 
known to me, although this is the first time I have 
seen it in its complete form as a statute. You will be 


aware that we here have had adraft Code of Criminal 
Procedure before Parliament at various times during 
the last eight or nine years. That Code assumed var. 
ious shapes, and none of them has yet approved itself 
to the judgment of Parliament. In my view no Code 
is likely to obtain that approval which docs not ap. 
proximate more closely to your model. In your re- 
vised statutes you seem to have had the criminal law 
embodied in a form which made it ripe for codifica- 
tion. On our side we have the penal law fairly pre- 
pared for thatend by the statutes of 24 and 25 Vic. 
toria, but nothing has been done of importance in late 
years for Criminal Procedure, which is still en- 
crusted with much ancient cobweb. The view of the 
commissioners here was or seemed to be, that it was 
unnecessary to re-enact what was obsolete and even 
decaying, and apparently because they ranked the 
grand jury as a decaying institution, they includéd no 
fasciculas of sections stating the law of grand juries. 
Such omissions [regard as fatalto the Code asa 
Code. ‘The difficulties attending obsolete enactments 
and formulae sometimes lead me to suspect that the 
English Criminal Procedure cannot be codified, until 
it has gone through the fire of reformatory legislation 
for some years longer. 

Your Codes go further in the direction of minute 
direction than is the fashion here. On this point 1 
must admit that your course is justified. The notion 
here is, that rules which are merely directory ought 
not to be bound up with those which are obligatory. 
But the result is that you cannot get a bird’s eye 
view of the law, if you have to look both toa statute 
and to rules made under the statute. I think there- 
fore that greater advantages are likely to accrue from 
a single complete Code, leaving to the judges the task 
of separating the obligatory from the directory where 
there seems to be any doubt 

With regard to the draft Civil Code, it is indeed a 
stupendous work to have compressed the whole law 
intoso handy a volume. In those portions of the Code 
where the laws of England and the American States 
are practically identical, the law is stated clearly and 
at the same time in common language. In some cases 
I would venture to say, the attempt to be exhaustive 
is apt to defeat itself, viz, in the chapter on servitudes 
The easements which may be attached to other lands, 
are hardly to be restricted to the seventeen heads 
given there. I am not sure that the inclusion of a set 
of maxims (p. 625) can be defended. Are they wanted 
for the interpretation of the Code? And does not 
their chief value lie here in the valuable notes ap- 
pended tothem? I must confess that I should have 
been inclined to leave this subject to the text-book 
writers. The introduction of positive law in sanction 
of adoption is avery interesting fact, and it is indeed 
surprising how England and America have refrained 
for so long from borrowing or adopting this valuable 
chapter of Roman law. 

There are many chapters which present matter for 
interesting discussion, more especially such provision. 
as introduce changes into the law. So far as the work 
is one of codification, it seems to me to be worthy of 
your great name, and it will I have no doubt be the 
parent of many more in America, and also influence 
our endeavors here in England. 

Believe me, with many thanks for your kindress in 
presenting me with these Codes, 

Yours very sincerely, 
ALBERT GRAY. 

Hon. Davrp DuDLEy FIELD. 

[Mr. Gray is a London barrister who for a long 
period has assisted the parliamentary draughtsmen 


and the various Code movements.—Eb. ] 
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New York, Jan. 16, 1885. 

DEAR Str—It is written that “he whoacknowledges 
his error, asserts that be is wiser to-day than he was 
yesterday.’’ Ihave been opposed to the adoption of 
the Civil Code. I am now inclined to favor it. My 
opinion has beep changed in the manner following: 

I have recently been engaged ina very long and im- 
portant trial in the State of California of an action 
involving the subject of constructive trusts. Your 
Code, with very slight changes, has been in operation 
in that State since the year 1873. The counsel engaged 
in that trial (other than myself) were among the lead- 
ers of the California Bar. I found them all (some- 
what to my surprise), friends of the Code, and their 
opinions are founded upon practical experience. 

When I came to the preparation of the argument, I 
found that I had little to do, beyond insisting upon 
the application and enforcement of the provisions of 
the Code relating to trusts. I send you herewith a 
copy of the argument, from which (pp. 154, 195) it is 
apparent, that in the absence of these provisions, the 
principles of each section quoted would have been 
open to discussion, and would have involved the ex- 
amination and citation of the multitude of authorities 
upon which they are founded. Besides the value of 
certainty in these provisions, the amount of labor 
saved by them in this case has been very great. 

This experience has induced me to give to the Code 
genera'ly a more unprejudiced examination than I 
had ever given it before. The more I examine it, the 
surecl am that the opposition to it arises too much 
from hasty criticism, and the natural aversion of law- 
yers to radical changes. It will not dispense either 
with the study of principles, or the careful preparation 
of legal arguments. But its adoption will place in the 
hands of the lawyer, condensed into brief sections, 
conclusions, which he must otherwise hunt out 
through adjudicated cases, almost without number, 
and there will be given to them the certainty of a pos- 
itive enactment. I think it the wiser course to adopt 
the Code and then set about repairing its deficiencies 
by an honest effort to perfect it, rather than continue 
an indiscriminate opposition to all Codes, or what is 
much the same thing, to all improvements. 

Yours very truly, 
L. E. CHITTENDEN. 

Hon. DAVID DUDLEY FIELD. 


New Yorks, Jan. 18, 1886. 

DEAR Srr—I see no objection to any use of my note 
which you choose to make of it. 

The charge that the chapter on corporations in the 
Code unduly favors them cannot be scriously made. 
At all events it has no foundation. I am now testing 
the provisions of this chapter in the case referred to in 
my letter. All that is necessary to give the parties 
full justice is to enforce the provisions of the Code. 

Asan illustration that this chapter accurately di- 
gests the law of corporations, as it now exists in a mul- 
titude of decisions, I would refer to section 404. Cali- 
fornia undertook to improve this section by the words 
“but such transfer is not valid except between the 
parties thereto, untilthe same isso entered on the 
books of the corporation,’ and thereby left open the 
important questions which section 404 and the au- 
thorities had decided. 

Ifthe Code was in operation, the rights of minority 
shareholders and employees would be better protected 
than they now are, and I have found no instance in 
which the Code deprives them of any such rights. 

Yours truly, 
L. E. CH1TTENDEN. 
Hon. Davip Dubey FIEeLb. 


CORRESPONDENCE. 
RELIEF OF THE COURT OF APPEALS. 
Editor of the Albany Law Journal: 

May I be permitted to add another suggestion to the 
pending discussion as to the relief of the Court of Ap- 
peals? 

I would accomplish the proposed relief by an act— 

1. That shall increase the number of judges to nine. 

2. That shall give to three judges power to hear and 
determine causes. 

3. That shall authorize the court to divide itself into 
three parts of three judges each, and to designate to 
what part particular cases shall be submitted for ar- 
gument and determination. 

The scheme thus outJined would give to the judges 
the power to decide on what basis the division of the 
court into parts should be made; whether each part 
should be given exclusive authority to determine 
causes in a particular branch of the law; or whether 
the judges should be simply divided into three sepa- 
rate courts sitting at the same time. Experience may 
be necessary to decide which plan will be preferable, 
and in exercising the authority conferred upon them 
by the proposed act,the judges could modify, if neces- 
sary, the principle of division without making neces- 
sary an amendment of the act of reorganization. 

The principles above enunciated also admit of easy 
and natural modifications, either as to the number of 
the judges or as to the number of parts into which the 
court may be divided. But I believe that three judges 
to each part would do strict justice to suitors. Be- 
side the power thus proposed to be conferred upon 
three judges is simply permissive; it would not pro- 
hibit two or more judges of the other parts of the 
court from taking part in adecision. If on the first 
argument of a case part one of the court, before whom 
the case is pending, should consider the case of such 
importance as to make it advisable that a larger num- 
ber of judges should pass upon it, a reargument before 
a full court of all the parts might be directed. 

R. A. K. 

NEw York, Jan. 27, 1886. . 


———_.-—__——_ 


NEW BOOKS AND NEW EDITIONS. 





BROWNE'S ICONOCLASM AND WHITEWASH. 


Iconoclasm and Whitewash and Other Papers. By Irving 
Browne, editor of the ALBANY Law JouRNAL. New York: 
James Osborne Wright, 860 Broadway. 


Essay writing is well nigh one of the lost arts, and 
to that extent to be admired among those who still 
practice it. Modern essays smack but little of the old 
time dissertations of Montaigne, Bacon, or even of 
Emerson, but turn rather toward the light literature 
of the magazine or the heavy forensic of the review, 
The literary pabulum is nowadays sadly deficient, and 
perhaps wisely so, in the olives and cheese, bountiful 
though it be in the joints and sweets from the hands 
of the most skillful compounders. 

Mr. Browne has given us in this little volume a most 
delightful bunch of essays; an old-time nosegay 
plucked from a modern garden. The essay which 
gives the title tothe work is a whimsical collection of 
all the deceptions either for good or bad of history and 
romance which would rank with some of the pleasant- 
est bits of the elder D’Israeli. Weare reminded that 
Jeanne d’ A’re was not martyred,that Godiva neverrode, 
that Amy Robsart was not murdered, that Joe Miller 
never made a joke, and the hero of Austerlitz was not 
named Napoleon,but Nabulione. It is but cold comfort 
to learn on the other hand that Richard III was a wise 





and beneficent monarch, that Heury VIII was a man 
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of great talents and strength of character, and that 
even Judas Iscariot was probably less a traitor than 
an injudicious enthusiast. Mr. Browne is wrong how- 
ever in assigning equal prominence to the Norse and 
the Phoenician claims to the discovery of America. 
The second rests on mere resemblance of monuments, 
the first on historical records drawn not only from 
the deserts of Iceland, but from the Vatican at 
Rome. 

The concluding three essays are respectively on Bib- 
liomania, Shakespearian Criticism and Gravestones. 
The English in the first of these is hardly as polished 
as that used in the essay on Iconoclasm, but one can 
pardon this fault for the enthusiasm which the author 
feels in his subject. If the love and collection of books 
be a madness, it surely has more of method and justi- 
fication than all other hobby riding in the race course 
of life. 

Mr. Browne’s observations on the over-criticism of 
Shakespeare are thoroughly commendable. Never 
was author's obvious and simple meaning so torn and 
tortured. Yet the critic himself falls into the error of 
finding too much in alittle. Hisinterpretation of the 
nurse’s ‘** What lady bird! God forbid!’’ which ren- 
ders it necessary to suppose Juliet a mother in order 
to drag in a reference toa familiar rhyme, is scarcely 
an improvement on the reading which would make the 
nurse call her darling an opprobious epithet.* But the 
most precious jewel in the collection is the actual re- 
production of the pamphlet of Mr. Curdle, referred to 
by Dickens in Nicholas Nickleby, which discusses the 
probability of the actual merriment of the nurse’s hus. 
band. It is one of the richest pieces of ridiculous 
commentary from this particularly large and fertile 
field. 

The essay on gravestones is not merely a collection 
of odd epitaphs which are socommon as to be weari- 
some, but afew hints fraught with good taste and 
common sense on a decoration of graves which shall 
not be, as it too often is, a desecration. 

There is much that is newand more that is true in 
these thoughts of a bookworm which Mr. Browne has 
given, and if there are occasional points that may 
call for criticism, it is only because the work as a 
whole is so worthy of praise.— Boston Commercial Bul- 
letin. 

WILLIAMS ON REAL PROPERTY. 

Principles of the Law of Real Property. Intended as a first 
book for the use of students in conveyancing. By Joshua 
Williams. The sixth American edition, with notes and 
references by William Henry Rawle and Jas. T. Mitchell, 
and additioral notes and references by E.Coppée Mitchell. 
Philadelphia: T. & J. W. Johnson & Co. 

The present work was originally published in 
1844, and has passed through fifteen editions in 
England. It is a most admirable performance, 
marked by the learning, precision and simplic- 
ity of a great master. Itis judiciously edited, and 
well adapted to use in this country by the omission of 
matter dependent on parliamentary acts, and by 
notes. We would strongly recommend it to stu- 
dents. 

JONES’ FoRMs In CONVEYANCING. 

Forms in Conveyancing, comprising precedents for ordinary 
use, and clauses adapted to special and unusual cases, with 
practical notes. By Leorard A. Jones. Bosjon and New 
York: Houghton, Mifflin & Co. 

Mr. Jones has earned an excellent reputation by his 
works on Mortgages, Railroads, and Pledges. The 
present work has evidently been very carefully pre- 
pared, and is adapted to the laws of the various States. 

The forms embrace every ordinary business transac- 





tion. Generally they are well expressed, and not dif- 
fuse nor tautological. The work will doubtless prove 
as useful as such a work ever can. It is beautifully 
printed. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Feb. 2, 1886: 

Judgment of conviction for abduction affirmed. The 
appeal was based on the fact that there was no “taking” 
either by force or deceit, proved. The court held that 
the facts proved were sufficient to establish abduction 
—People, respondents, v. Edward Seeley, appellant. 
Judgment affirmed with costs—Thomas Maloney, 
appellant, v. Brooklyn City Railroad, respondent; 
George 8S. Cahill, respondent, v. George S. Smith, ap- 
pellant. —— Judgment reversed, new trial granted, 
costs to abide the event—Augustus R. Griffin, receiver, 
respondent, v. Long Island Railroad Company, appel- 
lant. 





—___+___——- 
NOTES. 


Accompanying the last proof sheets of volume 77 of 
the Maine Reports sent to the reporter was this mes- 
sage from the poat of Nash’s printing office, Augusta: 
** Dear Spaulding : This proof is the last you will get; 

You'll see by the parcel the types are all set. 

The judges’ opinions, so varied and rare, 

And head-notes, evolved with such learning and care, 

In the libraries of lawyers will soon find a nook, 

And go down the ages an oft-quoted book. 

Your name in gilt letters the volume will keep 

As it stands on the shelves with its brothers in sheep, 

And when you are happily safe up in Heaven 

You'll be thought of on earth by your 77.”’ 

To which our poetical editor suggests the following 
prophetic addition: 

Although bis book may stand with the sheep, 
With the goats the author shall wilt, 

For he the fate of sinners must reap, 
Whose name is written in guilt. 

The Central Law Jowrnal says: ‘In the case of 
Baker v. Louisville & Nashville Ry. Co., recently tried 
in the Circuit Court of Davidson county, Tenn., at 
Nashville, before the Hon. Frank T. Reid, the plaintiff 
owned a dog which was run over by a train of the de- 
fendant corporation, and brought suit for damage.” 
Now who brought the suit, the man or the dog? The 
opinion was probably per cur. 

At Nisi Prius one day Chief Justice Carleton, a lu- 
gubrious personage, came.into court looking unusually 
gloomy. He apologized to the bar for being necessi- 
tated to adjvurn the court for that day, ‘‘ though,” 
proceeded his lordship, ‘‘Iam aware that an import- 
ant issue stands for trial; but the fact is, [ have met 
with a domestic misfortune which has deranged my 
nerves. Poor Lady Carleton” (in alow tone to the 
bar) ‘‘ has most unfortunately miscarried —’’ ‘* Oh, 
my lord,’”’ interrupted Curran, “there is no necessity 
for your lordship to make any apology, as it is now 
clear that your lordship has no issue to try.—Temple 
Bar. 


The Southern Law Times has followed our sugges- 
tion about correcting its internal disorders, but is now 
suffering from asevere attack of mixed metaphors, 
induced by a collision with the ALBANY Law JouR- 
NAL, and the Weekly Law Bulletin upon the subject of 
“Sunday-law breaking.” What is a‘ fog-bank 
socket,”” and how can a law journal get ‘tightly 
wedged” in one? By the way, brother, when you 
“plump” with the ALBANY man look out for your 





*This was intended as a joke! — Ep. 





knuckles.— Virginia Law Journal. 
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CURRENT TOPICS. 
HE Tribune states that Professor H. E. Sickels, 
the reporter of the Court of Appeals, pro- 
nounces general codification ‘‘impracticable,” and 
that Mr. Field’s work ‘‘is the best evidence of 
this.” The Zribune also cites sixteen New York 
city judges by name, as being of the like opinion: 
It would probably be lost upon these gentlemen to 
point them to the successful working of the code in 
California for many years, as proof that ‘‘the world 
does move.” But we would respectfully inquire 
how many of these busy gentlemen have read the 
work upon which they so unhesitatingly pronounce 
condemnation? It is our honest opinion that not 
three of them have done so with any care, and that 
not one in ten of the opponents of the Code generally 
have ever read it, or know much of it except from 
hearsay. The opinion of such persons is certainly 
entitled to no respect whatever. If we do these 
gentlemen wrong we will apologize upon being 
shown our error. We leave it to them to absolve 
themselves. 


How singular it is that in a country governed 
upon the theory of written constitutions, the com- 
mon law should remain unwritten! In Great 
Britain, where the Constitution is unwritten, it is 
at least not inconsistent that the common law 
should continue in tradition. But here, if it is im- 
portant that our fundamental law should be written, 
why should not our customary law be written as 
fast as it is evolved? 


The opponents of the Code say it is full of ‘‘tru- 
isms.” By this term of reproach we understand 
the few principles of common law that are settled 
beyond cavil. They are only ‘‘truisms” because 
they are universally and unhesitatingly accepted, 
It is no reproach to geometry that it contains axi- 
oms. Why not write down the ‘‘truisms” in the 
law, so that the citizen may know that a few things 
at least are fixed, and what they are? We would 
like to have this category extended so far as possi- 
ble by a codification of every thing that is ac- 
cepted in our community. 


The Kansas Law Journal says on this subject: 
‘The prolific brood of judicial decisions, which 
pours from the press as fast as the diligent reader 
can run his eye along the lines, inevitably tends to 
reduce the value of any one decision as a fixed ele. 
ment in jurisprudence, while it increases the value 
of the whole body of the case law as materials for 
controversy. There never was atime when an ig- 
norant and ill-read lawyer was so hard put to it to 
find on any controvertible point a safe authority on 
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which he could safely rest. But on the other hand, 
never heretofore has it been so easy for an intelli- 
gent and well-read lawyer to master any contro- 
vertible question, and prepare to maintain himself 
with sound reasoning, and acute and proper distince- 
tions. The force of the lawyer, which used to 
rest toa considerable strength on oratory with a 
jury, and a book with the judge, now rests rather 
on hard facts with the jury, and close logic with 
the judge. This, much as those accustomed to old 
processes may regret it, and painful as may be the 
effort of some to adapt themselves to it, is a whole- 
some change. It enhances the value of the mental 
force of counsel, gives more influence to his actual 
knowledge of the law as distinguished from his 
memory of the books, and compels competition in 
reasoning, which thus becomes the life of the bar. 
What a code is wanted for is not to settle in ad- 
vance at one swoop of legislative declaration those 
mooted points of justice which remain undeter- 
mined, but to sift out and state separately what is 
fixed, and what every one ought to concede to be 
fixed, so that the premises of argument on new 
questions would afford a firm starting point, and 
that debate on non-debatable objections might be 
ignored.” 


In an address by Chief-Justice Horton, of Kansas, 
published in the Kansas Law Journal, we find the 
following interesting statistics showing the number 
of opinions filed in the Supreme Courts of a number 


of States: 
No. of 
Judges. 


No. opinions 
filed in 1884. 


239 
115 
73 
91 


Arkansas 
Oper eee oe hndinben 
Connecticut. 


Illinois 

TROP FINE 4 065.0.00:0000 icakpoeam 
Massachusetts....... aia cileni ais 
Minnesota 

Missouri 

Mississippi 

Nebraska 


Oregon 
Vermont. . 
West Virginia 
Wisconsin Secccecce 5 

The compiler adds: ‘‘In the Supreme Court of the 
United States opinions are not filed except in term 
time, the term commencing in October of each 
year and closing in May following. During the 
session of 1884-5, that court, consisting of nine 
justices, filed 830 opinions—an unusually large 
number for that court to file in any one year. In 
some of the States named — like Maryland, New 
Hampshire, Connecticut, Vermont, and perhaps 
others —the judges, in addition to hearing cases in 
the Supreme Court, also do circuit work. In Ohio 
a writ of error is not filed in the Supreme Court as 
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a matter of right, hence a part of the time of the 
judges in that State is taken up with applications 
to file writs of error, in which formal opinions are 
not handed down. In Missouri the judges of the 
Supreme Court also examine and pass upon the 
opinions prepared by the commissioners appointed 
to clear the docket of that court, which a few years 
ago became greatly overtaxed. This work requires 
almost as much labor as preparing the opinions in 
the first instance. In the vacation of the United 
States Supreme Court each judge of that august 
tribunal serves as circuit justice for the trial of 
cases in the circuit assigned to him.” He also says 
that for six years past the Kansas Supreme Court 
of three judges have decided yearly an average of 
300 cases, and written as many opinions, as we un- 
derstand it. 


In a commendatory note of Mr. Horace Davis’ 
‘*American Constitutions,” in the Law Quarterly 
Review, it is said: ‘‘It is, lastly, established by Mr. 
Davis that the process of alteration or adjustment 
obeys certain permanent tendencies or laws. The 
‘modern spirit,’ he writes, ‘shows itself everywhere 
by separating the functions of the three departments, 
and making each independent of the other as far as 
it can be done. It is distinguished everywhere by 
a restriction of the Legislature, an increase of exec- 
utive power, and by independence of both gov- 
ernor and judges.’ Independence apparently means 
in this sentence independence of the Legislature, 
for the popular election of judges can hardly be al- 
leged to increase the ‘independence of the bench,’ 
in the sense in which that term is used in England. 
Readers should however note that Mr. Davis cer- 
tainly maintains that judicial authority has during 
the last century increased under the Constitution, 
both of the United States and of the separate 
States. ‘The courts,’ he writes, ‘have increased 
steadily in power and independence. * * * 
This steady growth of the authority of the judi- 
ciary is, to my mind, the most remarkable and 
unique feature in the history of our system of gov- 
ernment.’ Hg adds further, the more certainly true 
and very noteworthy remark, that the power to de- 
clare a law unconstitutional is much ‘broad- 
ened’ by the modern tendency to limit legislation. 
‘The early Constitutions were very brief, contain- 
ing usually a little more than a bill of rights and a 
skeleton of the government, leaving all details to 
the discretion of the Legislature. Now all this is 
changed, the bounds of the different departments 
are carefully defined, and the power of the Legisla- 
ture is jealously curbed, particularly in the domain 
of special legislation. It will be seen at a glance 
that this enlarges the relative power of the courts. 
It limits the Legislature, and widens the field of 
the judiciary at one stroke.’ These sentences will 
certainly arrest the attention of any one accustomed 
to the comparative study of constitutional law, for 
they suggest the reflection that democracy in Amer- 
ica has run an exactly opposite course to the road 
pursued by democracy in France. In America each 


change in the Constitution, whether of a State or 
the Union, has in general tended. to increase the 
number of immutable or fundamental laws. The 
feature which distinguishes the existing French 
Republic from each of the earlier Republican Con- 
stitutions is the very limited scope of the few im- 
mutable rules which it contains. In America the 
progress of democracy increases the rigidity of a 
Constitution; in France democratic progress has 
come near to producing a Constitution as flexible as 
that of England.” 


A very interesting question was decided last week 
by the Supreme Court of Vermont, in the case of 
State v. O'Neil. The defendant had bought intoxi- 
cating liquors in this State, to be sent to him at his 
residence in Vermont by express, C. O. D. The 
question was where the sale was made and title 
passed. If in this State, the transaction was valid; 
if in Vermont, invalid under the prohibitory liquor 
law. The court had long stood equally divided in 
opinion, as we understand, and have now held that 
the title did not pass in New York, and therefore 
the transaction was invalid. We cannot under- 
stand how any other opinion could be held. It 
was clearly the intent of the parties that title should 
not pass until payment, and as that was to be made 
on delivery in Vermont, and as delivery was not to 
be made until payment, it could not have passed in 
New York. The contrary view was adopted in 
Pilgreen v. State, 71 Ala, 368, but the present view 
was adopted in Baker v. Boucicault, 1 Daly, 23, and 
in People v. Shriver, U. 8. Dist. Ct., Illinois; see 
31 Alb. Law Jour. 123, 163. It is said that the 
question will be carried to the Federal Supreme 
Court. 


We are informed that the Sun, or some corre- 
spondent of that newspaper, thinks that the salaries 
of our Court of Appeals judges should not be in- 
creased, because the State has been at so much ex- 
pense in furnishing them with such luxurious court 
rooms. This is something like defending a hus- 
band for not supporting his wife because he has 
furnished her a very handsome house to live in. 
But the handsome apartments do not enabie the 
judges to feed and clothe themselves and their 
families. Indeed, they furnish a reason in them- 
selves for increasing the salaries, for if the State 
can afford that outlay it certainly can afford living 
salaries to the occupants of those gorgeous rooms. 
A little less Mexican onyx and Carrara marble and 
oak panelling and elaborate carving, and a little 
more bread and butter is what the judges need. 
The bill introduced calls for $12,000 salary, with 
$500 extra to the chief. This seems to us a reason- 
able amount. Does any one pretend to say that 
they do not earn as much as the governor? And 
yet he has $10,000 and a house. Besides, the judges 
are called on to give up fourteen of the best, and in 
most cases the latter, years of their lives to the pub- 
lic service, with no prospect, or very little, of their 
being able to enter again upon a career at the bar. 





This is not true of the governor; generally all hands 
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are glad to be rid of him in three years, and ‘‘take 


a new deal.” A State that can afford seventeen, 
probably twenty millions for a capitol, must not 
gtickle at judicial salaries of a fair, we will not say 
proportionate, amount. The amount proposed is 
but a trifle compared with the salaries of the Eng- 
lish judges, while the service is as hard, and the 
talent is as great. 


We call attention to Mr. John Bleecker Miller’s 
communication in another column in defense of the 
New York City Bar Association. It will be seen 
that another member of the association writes ap- 
proving our views as to their action on codification. 
When Mr. Miller gets through he shall be answered. 
But both sides shall have a fair field. We do not 
believe in stifling debate. 


NOTES OF CASES. 


HE difficulty of making exact definitions has 
been illustrated by the history of section 829 
of the Code of Civil Procedure and the correspond- 
ing section in the old code. In connection with 
Mr. Rapalje’s admirable article on this subject, ante, 
84, we may call attention to two conflicting decis- 
ions in 37 Hun. In Saratoga County Bank v. Leach, 
37 Hun, 336, the action was against the maker of a 
promissory note, the payee of which was dead; 
the defense was forgery. The defendant was asked 
whether the signature was his handwriting, and 
the question was excluded. Onreviewin the Third 
Department, this was held error by Learned, P. J., 
and Landon, J., Bockes, J., dissenting. The con- 
trary doctrine was held in the First Department, 
in Garvey v. Owens, 37 Hun, 498. 


In Welsh v. Wilson, New York Court of Appeals, 
the defendant desiring to remove. two large cases 
of merchandise from his store in the city of New 
York, placed a pair of skids from a truck across 
the sidewalk to the steps of the store. It would 
not have taken more than five minutes to remove 
the case from the store to the truck. After the 
skids had been there about two minutes the plaint- 
iff came along the sidewalk, and seeing the skids 
in her pathway turned toward the store, and at- 
tempted to pass around the skids, and in doing so 
she slipped upon the steps and was injured; and 
then she brought this action to recover damages. 
The court said: ‘‘The defendant had the right to 
place the skids across the sidewalk temporarily, for 
the purpose of removing the cases of merchandise. 
Every one doing business along a street in a popu- 
lous city must have such a right, to be exercised in 
a reasonable manner, so as not to unnecessarily in- 
cumber and obstruct the sidewalk. When the 
plaintiff found this obstruction in her pathway she 
had the option either to wait a couple of minutes 
or to cross the street and pass upon the other side- 
walk, or to pass around the truck in the street, or 
to take the way she selected. The defendant was 





under no obligation to furnish her a safe passage- 
way around the obstruction. People v. Cunningham, 
1 Denio, 580; Commonwealth v. Passmore, 1 Serg. & 
Rawle, 219; People v. Horton, 64 N. Y. 610. The 
defendant owed the plaintiff no duty to see that 
its steps were in an absolutely safe condition for 
travel, and it does not appear that they were dan- 
gerous under such circumstances as to charge him 
with carelessness, even if that would have been suf- 
ficient to impose any liability upon him in this case.” 
The same doctrine was pronounced in Matthews v. 
Kelsey, 58 Me. 56; 8. C., 4 Am. Rep. 248. 


The city of Boston may lawfully prohibit preach- 
ing on the Common. Commonwealth v. Davis, 
Massachusetts Supreme Court, January, 1886. The 
court said: ‘This ordinance is not inconsistent with 
any law of the Commonwealth, and we see no 
ground for holding it to be unreasonable and in- 
valid. Its purpose is to preserve the public peace, 
and to protect the public grounds from injury, and 
it is calculated to effect these ends without violat- 
ing the just rights of any citizen. The defendant’s 
claim that this ordinance has become obsolete, be- 
cause the same or a similar ordinance enacted in 
1862 has not been enforced and has been repeatedly 
violated, cannot be sustained. A statute or ordi- 
nance remains in force until it is repealed. The 
ordinance under which the defendant was convicted 
was re-enacted in 1882, and the evidence offered to 
show that the ordinance of 1862 had been disre- 
garded or disused was immaterial, and rightly re- 
jected.” 


In Shaver v. Ingham, Michigan Supreme Court, 
Jan. 6, 1886, 26 N. W. Rep. 162, it was held tliat 
it cannot be said, as a matter of law, that the mere 
absence from business on the part of the foreman 
of a packing-house—engaged for the term of a 
year — for a single day to attend to his own affairs, 
in opposition to the expressed desire of his employ- 
ers, will be ground for a discharge; and whether it 
is or not should be left to the jury to determine 
under all the circumstances of the case. The court 
said: ‘Some cases are cited which are claimed to 
hold that the departure of a servant for a temporary 
purpose, against the will of the master, authorizes 
dismissal without reference to the reasons existing. 
The case of Turner v. Mason, 14 Mees. & W. 112, 
was one where a servant was dismissed for going to 
see her sick mother, who was supposed to be in 
danger of death. In that case the court called at- 
tention to the fact that it was not averred that the 
master was informed of the extreme character of 
the exigency, but the judges nevertheless expressed 
themselves in favor of his absolute right of dismis- 
sal, whether so informed or not. No other case 
seems to go quite so far, but ‘ willful disobedience ’ 
of orders is the general phrase used as justifying a 
discharge, and in some few cases the courts have 
gone quite far in requiring an extreme rule of duty. 
But this doctrine, which is certainly a harsh, if 
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not an inhuman one, has not received entire favor, 
and has been confined to menial domestic service. 
In employments not menial and domestic the case 
has been left to the jury, with more or less latitude 
for the exercise of good sense In Fillieul v. Arm- 
strong, 7 Adol. & E. 557, the failure of a teacher to 
return within a day or two after vacation, although 
it was strongly urged that the course of the school 
was seriously interfered with, was held not suffi- 
cient when set up in a plea to answer the case made 
by the declaration, and no ground to justify the 
discharge. The language of the court is clear on 
the insufficiency of the showing, and it was sug- 
gested that even if actual loss was shown, it would 
be the ground of aclaim for reduction of wages, 
and not of discharge, where there was no serious 
moral wrong. In Callo v. Brouncker, 4 Car. & P. 
518, the jury were told that there must be moral 
misconduct, pecuniary or otherwise, willful disobe- 
dience or habitual neglect, to justify dismissal from 
service for a year; and although both disobedience 
and neglect of orders were shown in several in- 
stances, the court would not let the jury act upon 
them as serious enough to be sufficient. In that 
case the servant was a travelling courier. In Hd- 
wards v. Levy, 2 Fost. & F. 94, where there was a 
single act of neglect accompanied by insolence, the 
court held the plaintiff's case should go to the jury, 
as this could not be held, as matter of law, ground 
for discharge. The cases of Cussons v. Skinner, 11 
Mees. & W. 161, and Smith v. Allen, 3 Fost. & F. 
157, in addition to requiring disobedience to be 
willful, call attention to another element of decis- 
ion, which is especially applicable here. It is held 
not only that a sufticient cause must be shown, but 
also that the wrong was actually the real cause of 
dismissal, and not merely an ostensible reason. 
Willful disobedience, in the sense in which the 
word is used by the authorities, means something 
more than a conscious failure to obey. It involves 
a wrongful or perverse disposition, such as to ren- 
der the conduct unreasonable and inconsistent with 
proper subordination. We are not prepared to 
hold that even in what is known as menial service, 
every act of disobedience may be lawfully punished 
by the penalty of dismissal, and the serious conse- 
quences which it entails upon the servant put out 
of place. No doubt domestic discipline may be 
closer than that in business employment, but there 
must be a limit to the arbitrary power of masters, 
In such employments as involve a higher order of 
services, and some degree of discretion and judg- 
ment, it would, in our opinion, be unauthorized 
and unreasonable to regard skilled mechanics or 
other employees as subject to the whim and caprice 
of their employers, or as deprived of all right of 
action to such a degree as to be liable to lose their 
places upon every omission to obey orders, involv- 
ing no serious consequences. It appeared in the 
present case that previous absences by permission 
had not created any confusion in the business, and 
it might have been thought, and evidently was 





were bound to think so, that such a short absence 
as plaintiff desired could work no mischief and do 
no wrong. The fact that plaintiff was paid by the 
day would furnish some aid in getting at such re- 
sults. It is not pretended that a day’s absence 
from sickness would be a serious drawback. The 
only possible foundation for dismissal must rest on 
the idea that the spirit of insubordination was such 
as to show that plaintiff could not be relied on for 
substantially thorough service. The unreasonable- 
ness of his conduct was therefore properly for the 
jury to determine, if it could be left to them at all, 
and we have no doubt it could not be determined 
against the plaintiff by the court.” And yet the 
same learned court hold that a single act of cruelty 
warrants an absolute divorce. 


In Harris v. Commonwealth, Supreme Court of 
Appeals of Virginia, Dec. 17, 1885, Va. La. Journ., 
Feb., 1886, p. 47, it was held that the keeping of a 
skating-rink, to which persons resort for amuse- 
ment, paying a fee for admission and for the privi- 
lege of skating, is not a ‘‘ public performance or 
exhibition” within the meaning of a statute which 
prohibits the exhibition, without a license, of “ any 
theatrical performance, or any performance similar 
thereto, panorama, or any public performance or 
exhibition of any kind.” The court said: ‘‘ Now 
it will be observed that skating-rinks are not enu- 
merated in the statute, and consequently cannot be 
brought within it, unless it is clearly shown that 
they are so conducted as to be properly ‘public 
performances or exhibitions.’ And this is to be 
determined by the jury on the particular facts of 
each case under suitable instructions from the court 
as to the law. But here the evidence shows that 
no performance of any kind was offered to the pub- 
lic, except on extraordinary occasions when exhibi- 
tions of professional skating were given, and then 
the license-tax was paid as required by law. On 
ordinary occasions admission fees were charged 
merely for the privilege of skating, and for this no 
license-tax is imposed. And if of those persons 
who paid for this privilege, some preferred after en- 
tering the hall to witness rather than participate in 
the skating, a liability cannot for that reason be im- 
posed on the accused, to which he would not have 
been subject had all chosen to exercise the privi- 
lege for which they had paid. In other words, it 
is clear that the liability of the accused to prose- 
cution for not taking out a license cannot be made 
to depend upon the course pursued by the patrons 
of the rink after the admission thereto. Moreover, 
if it can be justly said that on ordinary occasions 
there was any public performance because of the 
fact that some of those who visited the rink were 
mere spectators of the exercise, it certainly cannot 
be said that such performance was exhibited by the 
accused, For those whose movements were wit- 
nessed by the spectators were not agents or em- 
ployees of the accused, or in any way subject to 
his control, but were persons who resorted thither 





thought by the jury, if it was not so plain that they 
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for their own pleasure or amusement, and not for 
the purpose of exhibiting themselves or their skill 
to others. In short, we are of opinion that accord- 
ing to the strict construction which must be given 
to the statute the present case is not within its pro- 
visions.”” Lacy and Fauntleroy, JJ., dissent. See 


Bowlin v. [yon, ante, p. 22. 


——$$ 9 


INSURGENTS AS BELLIGERENTS. 
HE following note from Mr. Becerra, minister from 
Colombia to the United States, was received by 
the secretary of State in due course: 
LEGATION OF COLOMBIA AT WASHINGTON, } 
WASHINGTON, April 9, 1885. j 

S1r: I yesterday had the satisfaction to receive a 
telegram from the president of Colombia, dated at the 
capital city of the Union on that same day, whereby 
that magistrate informs me that the entire Republic is 
now pacified, with the exception of the ports of Pan- 
ama, in the State of that name, and those of Sabanilla, 
Santa Marta, and Baranquilla, in the States of Boli- 
varand Magdalena. Active military operations how- 
ever were still in preparation against the rebels who 
hold those points in our territory, and with a view to 
making them more efficient various measures of a 
highly important character had been adopted, two of 
which I have the honor, in obedience to special in- 
structions, to bring to the knowledge of this govern- 
ment. 

By a first decree the Colombian government, in the 
exercise of its authority, and expressly enforcing per- 
tinent provisions of its commercial and revenue laws, 
declares the ports of Sabanilla and Santa Marta, in the 
Carribbean Sea, and the fluvial port of Baranquilla, 
which is very near to Sabanilla, closed to foreign com- 
merce. All attempts to import or export goods 
through the aforesaid ports, after this decree is 
known, will therefore be considered as illicit; any 
trade thus carried on will be considered contraband, 
and the vessels, crews, etc., engaged therein will be 
liable, besides forfeiting the goods, to the penalties in 
such cases provided by the Colombian laws. 

By a second decree the government of Colombia 
declares that the vessels which are now stationed 
at the entrance to the bay of Cartagena, in the port of 
that name, in the Carribbean Sea, and which are there 
embarrassing and even making war upon international 
commerce, carried on under the flags of various 
friendly nations, and by means of the vessels of the 
lines of regular communication which have long been 
established, do not béfong to the United States of Co- 
lombia, and they have no right to fly, as they never- 
theless do fly, the flag of that nation. As a conse- 
quence, both their existence and their action, which 
are wholly irregular, put them beyond the pale of in- 
ternational law, and their proceedings, which are hos- 
tile to the peaceful operations of commerce at the en- 
trance of a commercial port belonging to a natiun 
which is at peace with the whole world, may in all 
cases be repressed by the vessels that are charged in 
those waters to watch over the interests of commerce 
in general, and over the special interests of the na- 
tions to which they respectively belong. 

In informing you, Mr. Secretary of State, as I hereby 
have the honor to do, of the restoration of peace 
throughout almost the entire territory of Colombia, 
and of the measures adopted with a view to its resto- 
ration in the ports which are still held by the rebels, I 
entertain the hope that this information will be grati- 
fying to you, and that the decrees in question will 
have, in your estimation, the weight necessary to cause 





them to be considered as important to American com- 
merce. 

I offer you, Mr. Secretary of State, the assurance of 
my highest consideration. 


Hon. T. F. BAYARD, 
Secretary of State of the United States. 


To this note Mr. Bayard, on April 24, 1885, replied, 
denying in the first place the international validity of 
a closure of ports unsustained by an efficient block- 
ade, and asserting in the second place that ‘‘the gov- 
ernment of the United States cannot regard as pirati- 
cal vessels manned by parties in arms against the gov- 
ernment of the United States of Colombia, when such 
vessels are passing to and from ports held by such 
insurgents, or even when attacking ports in the pos- 
session of the national government. In the late civil 
war,” so Mr. Bayard’s note proceeds to say, ‘‘ the 
United States at an early period of the struggle sur- 
rendered the position that those manning the Confed- 
erate cruisers were pirates under international law. 
The United States of Colombia cannot, sooner or later, 
do otherwise than accept the same view. But however 
this may be, no neutral power can acquiesce in the po- 
sition now taken by the Colombian government. 
Whatever may be the demerits of the vessels in the 
power of the insurgents, or whatever may be the 
status of those manning them under the municipal 
law of Colombia, if they be brought by the act of the 
national government within the operation of that law, 
there can be no question that such vessels, when en- 
gaged as above stated, are not, by the law of nations, 
pirates; nor can they be regarded as pirates by the 
United States.’’ 

Both these positions are recognized in the following 
passage in the message of President Cleveland, sent to 
Congress on December 8, 1885: 

“ Pending these occurrences a question of much im- 
portance was presented by decrees of the Colombian 
government, proclaiming the closure of certain ports 
then in the hands of the insurgents, and declaring ves- 
sels held by the revolutionists to be piratical and lia- 
ble to capture by any power. To neither of these 
propositions could the United States assent. An ef- 
fective closure of ports not in the possession of the ) 
government, but held by hostile partisans, could not | 
be recognized; neither could the vessels of insurgents 
against the legitimate sovereignty be deemed hostes 
humani generis within the precepts of international 
law, whatever might be the definition and penalty of’ 
their acts under the municipal law of the State against 
whose authority they were in revolt. The denial by 
this government of the Colombian propositions did'not 
however imply the admission of a belligerent status 
on the part of the insurgents.” 

On April 24, 1885, the brigantine Ambrose Light, 
carrying the Colombian flag, and claiming to be com- 
missioned as a vessel of war by ‘‘ Pedroa Lara, gover- 
nor of the province of Baranquilla, in the United 
States of Columbia, with full powers conferred by the 
citizen president of the State,’’. was seized by the 
United States gunboat Alliance, about twenty miles to 
the westward of Cartagena, and was taken to New 
York for adjudication as a prize. The “ government ”’ 
by whom the Ambrose Light was commissioned, while 
in possession of several important ports of Colombia, 
and blockading others, did not claim title under the 
titular government of Colombia, acknowledged as 
such by the United States, but was organized by in- 
surgents against that government. On the hearing of 
the libel to procure the condemnation of the Ambrose 
Light, the proofs showed, according to the report of 
the case given in the Federal Reporter of Dec. 8, 1885, 
(1) ‘‘that she had been sold to, and legally belonged 
to, Colente, one of the chief military leaders of the in- 
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surgents at Baranquilla;’’ (2) that ‘“‘none of her offi- 
cers or crew were citizens of the United States;’’ (3) 
that “‘she was engaged upou a hostile expedition 
against Cartagena, aud designed to assist in the block- 
ade and siege of that port by the rebels against the es- 
tablished government; (4) that she was instructed 
“ to fight any Colombian vessel not showing the white 
flag with ared cross; ”’ (5) that ‘‘ Sabanilla and a few 
other adjacent sea ports in the province of Baran- 
quilla, including the city of Baranquilla, had 
been for some months previous, and still were, 
under the control of the ;”’ while (6) 





insurgents; 
“the proofs did not show that any other depredations 
or hostilities were intended by the vessel than such as 
might be incident to the struggle between the insur- 
gents and the government of Colombia, and to the so- 
called blockade and siege of Cartagena.”’ 

It appears also that the correspondence between 
Mr. Becerra and Mr. Bayard was treated at the 
hearing as part of the evidence in the case. On 
this state of facts, Judge Brown, to adopt the 
statement in the carefully-drawn head-notes given 
in the Federal Reporter, held that “in the absence 
of any recognition of rebel belligerency, cr of 
an existing state of war in Colombia, either by that 
government or by any other nation, the rebel commis- 
sion of their own vessel as a vessel of war was, in the 
eye of international law, unauthorized and void; that 
the seizure of the vessel as piratical was technically 
authorized by the law of nations; but that the implied 
recognition of an existing state of war in the secre- 
tary’s letter of the same date prevented any condem- 
nation of the vessel; but that as her seizure was law- 
ful at the time, her release should be ordered on the 
payment of the disbursements of the proceeding.” 

It is not however with the decree so entered, but 
with the opinion on which it rests, that I have now to 
do; and I ask leave to criticise this opinion in your 
columns, because with an elaborateness and frankness 
to which I am glad to pay tribute, it takes issue with 
the action of the executive department of the govern- 
ment in two important relations. It holds, in opposi- 
tion to the note of the secretary of State and the mes- 
sage of the president, that foreign insurgents when 
warring at sea against their titular sovereign, are to be 
arrested and punished by us as pirates; and it de- 
clares, contradicting herein the express statement of 
the secretary of state, that the Colombian insurgents 
were recognized by the secretary, in April, 1885, as 
belligerents. 

The first mistake, as I hold it, of Judge Brown av: 





from his failure to recognize the relation we sustai: in | 
| definition as given above, which he declares to be held 


international law to insurgents who a foreign sove" 
eign informs us are in warfare against him. When we 
are notified, as we were in the present case,by a foreig:: 
sovereign that an armed insurrection is in existenc: 
within his domains, the fact is one of which we are 
bound to take notice. We cannot, it is true, give such 
insurgents hospitality iu our ports; nor do we release 
their titular sovereign, as we would do in case we rec- 
ognize their belligerency from responsibility for their 
acts. But while such is the case, we respond to such 
an announcement by applying to him and to them the 
rule of non-intervention in foreign disturbances on 
which our whole system of extraterritorial policy 
rests. This distinction, however, I hold that Judge 
Brown does not grasp. We recognize foreign insur- 
gency by refusing to send our military and naval 
forces to attack its armies or its fleets, and by refus- 
ing to deliver up those concerned in it when they take 
refuge on our shores. 

We say in such cases to the titular government, 
whether it be despotic or liberal, **‘ We cannot inter- 
vene to fight your battles, either on land or at sea; 


escaped from you to our ships or our shores.’’ But a 
recugnition of foreign belligerency is avery different 
thing. Itis never determined on until an insurrec- 
tion has obtained permanency, and stands on some- 
thing like settled parity with the government it as- 
sails. Such arecognition is announced by a procla- 
mation of neutrality, and is followed by placing insur- 
gent and titular governments on the same terms of ac- 
cess to the ports of the sovereign by whom the procla- 
mation has been issued. Hence while in very many 
cases we have recognized foreign insurgencies, we have 
never recognized such insurgencies as belligerent un- 
til they have shown themselves, by long and enduring 
exhibition of strength,to be on something like a parity 
with the State against which they revolt. The govern- 
ment of the Cnited States unquestionably recognized 
the insurgency of the forces arrayed inA pril last against 
the Colombian titular government. But it expressly 
declares that it did not recognize their belligerency; 
and the case of the Ambrose Light is, Lapprehend, the 
first in our annals in which one of our judges, when 
advised that there was no such recognition, has de- 
cided, that notwithstanding such express announce- 
ment to him, belligerency was really recognized. 

The points I have been noticing may be regarded as 
more or less technical. This however is not the case 
with the conclusion reached by Judge Brown, that 
waging war on shipboard by insurgents not recognized 
by any nation as belligerents, against their ‘‘ parent 
government,” is piracy by the law of nations. Tosus- 
tain this position he devotes more than thirty pages of 
elaborate discussion, showing that his research has 
ranged over all the leading authorities in international 
law, embracing not merely text books, but reports of 
cases; yet his exhaustive industry has not enabled 
him to find a single case where, in England or the 
United States, a foreign insurgent, whether recog- 
nized as belligerent or not, has been convicted of pir- 
acy, or a single case in which a foreign vessel under 
such circumstances has been condemned as pirati- 
cal. 

Judge Brown's main reliance in vindication of his po- 
sition is on Mr. Wheaton’s definition of piracy as “ the 
offense of depredating on the high seas without being 
authorized by any sovereign State; or with commis- 
sions from different sovereigns at war with each 
other.’’ He admits, it is true, that ‘‘the common-law 
jurists, and our standard authors on criminal law, de- 
fine piracy as ‘robbery on the high seas,’ or ‘such acts 
of violence or felonious taking on the high seas as upon 
land would constitute the crime of robbery.’”’’ But 
he adopts as the basis of his argument Mr. Wheaton’s 


by “the majority of authors on international law.”’ 
With the question how far Mr. #heaton intended the 
definition, as given above, to be complete, I will 
presently deal. I desire first to notice the assertion 
thut this definition is held by “the majority of authors 
on international law.’’ Who are these authors? 

Judge Brown gives as sustaining him Manning Int. 
Law, 160; Hall Int. Law, 218, and note; Bac. Abr. 
163; 2 Browne Civ. & Ad. Law, 461, together witia 
‘numerous citations to the same effect’? by counsel, 
“in 2 Cliff. 394, 400, and note to 5 Wheat. 157.”’ 

The “ note to5 Wheat. 157,”’ as_I will show, sustains 
not Judge Brown’s position, but the ‘‘ commen-law ” 
definition to which he excepts. 

Mr. Hall, while no doubt quoting Mr. Wheaton’s 
definition, discharges from it the limitation ‘* without 
being commissioned by any sovereign State;’’ and 
vigorously vindicates, as will presently be copiously 
shown, the position taken by the secretary of State, 
to which Judg2 Brown objects. 

Mr. Manning also notices Mr. Wheaton’s limitation 





neither will we surrender political fugitives who have 





as to “ sovereigu authority,” but goes on to say, in the 
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very page (160, Amos’ ed.) cited by Judge Brown, that 
‘“‘whetherrebels can or cannot be treated as pirates 
must depend (1) upon the amount of recognition for 
belligerent purposes they receive abroad, and (2) upon 
their treatment by their parent State.’’ And on page 
121 we are told ‘‘ the exact nature and number of the 
offenses comprehended by the term (piracy) is still a 
matter of uncertainty, and the text-writers have been 
in great perplexity in their search for a satisfactory 
definition.” 

Mr. Browne certainly does not sustain the position 
in question. On page 461 he undoubtedly says that 
‘piracy is depredation without any authority from 
any prince or State, or transgression of authority 
given, by despoiling beyond its warrant; *’ but on the 
next page he tells us that ‘“‘unlawful depredation is 
the essence of piracy ;’’ and he uses the word “‘ State”’ 
in such a way as to lead to the conclusion that he in- 
cludes in it revolutionary as well as legitimate com- 
munities. 

I wish now to inquire whatis the definition of piracy 
to be drawn from those who may really be considered 
standard authors in international law. It so hap- 
pens that I have before me letters on this topic from 
Mr. Fiore, professor of international law at Naples; 
from Mr. Westlake, from M. Martens, professor of in- 
ternational law at St. Petersburg; from Baron de 
Neumann, professor of international law at Vienna, 
and member of the Austrian House of Peers; and 
from M. Calvo, Argentine minister at Berlin. These 
gentlemen are all of them authors of high standing in 
international law, and are leading members of the In- 
stitute of International Law, in which I have the 
honor to be one of their associates. I sent them the 
note of Mr. Bayard to Mr. Becerra shortly after it was 
made public, and as is not unusual among the mem- 
bers of the institute, some of them were good enough 
to favor me with replies, written, I need scarcely say, 
some time before Judge Brown’s decision was made 
known. In these replies the distinctions taken in Mr. 
Bayard’s note are unequivocally sustained. From M, 
Calvo’s letter of June 5 last (and I believe I could 
cite no higher authority) I quote the following: 

“The government, the tranquillity and the existence 
of which are imperilled by rebellion, is sovereign, as 
noone denies, in punishing and repelling by all the 
forces it possesses the attacks directed against it; but 
it does not suffice that it should attach to these at- 
tacks the title of piracy, in order that the rebellion 
should be transformed, ipso facto, as regards foreign 
States, into a crime against the law of nations, pun- 
ishable as such;: these States can, at most, look on 
these acts as those of belligerents, especially if the re- 
bellion is prolonged, assumes a serious form, and par- 
takes clearly of the character of civil war. If the 
rebel ships do not limit themselves to attacking the 
government or the forces of the government against 
which they have rebelled, but commit acts of hostility 
or of damage against theships of other nations, these 
nations have then the right to obtain direct satisfac- 
tion by seizing them and inflicting the customary pun- 
ishment on them, in conformity with the law of na- 
tions, or indirect, by handing them over to the gov- 
ernment whose allegiance they have thrown off by re- 
bellion. It is then from this government that the re- 
paration is to be expected, which we have the right to 
ask for the wrong done,or the injury experienced. 
The note of Mr. Bayard of April 24, 1885, is one prece- 
dent more in favor of the liberal doctrines which are 
becoming more and more pronounced regarding the 
important question of blockade, and the diminution 
of the rights of belligerents in reference to those of neu- 
trals, and to the liberty of intercourse and of naviga- 
tion; and a tribute is due to the government of Wash- 
ington that it has constantly and faithfully taken the 





side of progress in this respect whenever it has found 
an opportunity.’’ 

It may be said that authorities such as these, not 
consisting of matter published when Judge Brown 
wrote, cannot be ranked among the standards to which 
he appeals. To this Imay say that the works of the 
authors of which I speak are of the highest rank 
among such standards, and that the letters of the au- 
thors are the best interpreters of what their works say. 
But I pass these to take up two other authorities 
whom I select, because they undertake rather to give 
the sense of international jurists as a body rather than 
their own distinctive views. 

The first is Holzendorff in his Encyklopitidie der 
Rechtswissenshaft, a work of singular accuracy and 
fulness. In this work we have the following: 

‘*See-raub (piraterie, piracy), ein Verbrechen, be- 
stehend in dem riiuberish gewaltsamen Angriff gegen 
Handelsschiffe auf hoher See.’’ Translating literally, 
this makes *‘ Sea-robbery,’’ and the very title is signifi- 
cant, to consist in a forcible attack for purposes of 
robbery on merchant vessels on the high seas. He 
goes on to say that the offense is a crime by the Jaw of 
nations; that the ‘‘sea-robber”’ is hostis humani gene- 
ris, Who may be tried in any State into whichhe may 
be brought, and when caught in the act, may be forth- 
with killed by the captor. 

Amoug the admirable qualities of the late Sir R. 
Phillimore not the least distinguished was the patient 
impartiality with which he collected the sense of that 
branch of the profession of which for years he was the 
leading English representative. And Sir R. Philli- 
more (1 Int. Law, 488) gives the following definition: 
‘Piracy,’ he says, ‘‘is an assault upon vessels navi- 
gated on the high seas committed animo furandi, 
whether the robbery or forcible depredation be effected 
or not, and whether or not it be accompanied by mur-- 
der or personal injury.’’ He proceeds to quote Judge 
Story’s statement in U. S. v. Smith, 5 Wheat. 163, that 
‘“‘whatever may be the diversity of definitions in other 
respects, all writers concur in holding that robbery or 
forcible depredations upon the sea, animo furandi, is 
piracy.”’ He cites furthera ruling of ‘‘the judge of 
the Vice-Admiralty Court at Charleston, S. C., in 1718, 
that piracy is a robbery committed on the sea, and a 
pirate is a sea-thief.’’ He shows also that the ruling 
of Dr. Lushington, in the case of the Magellan pirates, 
10 Jurist, 1165, was based, not on the position that the 
offenders in question were insurgents who had not 
been recognized as belligerents, but on the proof that 
their depredations were directed against others than 
their titular sovereign. ‘‘/ think it does not follow,” he 
quotes Dr. Lushington, in giving his judgment in that 
case, as saying, that ‘because persons who are rebels 
and insurgents may commit against the ruling powers of 
their country acts of violence, they may not be, as well as 
insurgents and rebels, pirates also ; pirates for other acts 
committed against other persons.”’ 

Judge Brown cites Perels, whose excellent work 
(Internationale 6ffentliche Seerecht, Berlin, 1862) is 
cited also in Mr. Bayard’s note, as holding that piracy 
applies to ships that ‘‘sail without any flag, or without 
a flag sanctioned by any sovereign power or that usurp 
aflag and commit acts of violence under it.”’ (Perels, p. 
127.) [donot so translate the passage referred to. 
‘«Staats-gewalt’’ may be rendered “ body politic” at 
least as accurately as it can be rendered ‘‘ sovereign; ”’ 
and that ‘body politic’? is the sense in which the 
term is used by the author appears, I think, from the 
following passage, in which, after noticing on the same 
page cases of ‘insurgents’? whom their titular sover- 
eign had deemed to be pirates, he proceeds to say that 
piracy in these and similar cases is not to be assumed 
by the commander of a neutral cruiser unless there be 
shown on the part of the insurgent vessel such a crimi- 
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nal disturbance of peaceful maritime commerce as 
would be regarded as piracy in the light of interna- 
tional law; and he adopts as expressive of this view 
article 423 of the queen's navy regulations: 

**In the case however, of an attack by ashipin tbe 
possession of insurgents against their own domestic 
government, upon ships of war of that government, 
upon merchant ships belonging to its subjects, or upon 
its cities, ports or people within the territorial limits 
of their own waters, her majesty’s ships have no right 
to interfere, except in the case mentioned in article 
421” (providing for protection to British subjects) 
“and in any such case the operation must be re- 
stricted to such acts as may be necessary to attain the 
precise object in view.” 

President Woolsey, as is conceded by Judge Brown, 
holds that the Confederate privateers, even from the 
standpoint of the United States, were not pirates (Int. 
Law App. 3, note 12 to 4th ed.); and in section 187 of 
the third edition President Woolsey defines piracy in 
such a way as expressly to exclude acts of war by in- 
surgents against their parent State. The same posi- 
tion was maintained with great ability and learning 
by the late Mr. W. B. Lawrence, who was a master in 
this branch of jurisprudence. Law Wheat. 209, 246, 247, 
248, 256, and note, furnished by Mr. Lawrence, to 
Whart. Cr. Law (8th & 9th ed.), § 1861. 

The definitions of Mr. D. D. Field (Int. Code,82), and 
of Sir J. F. Stephen (Dig. Cr. Law, art. 104) expressly 
exclude attacks by insurgent vessels on their titular 
sovereign. 

Mr. Hall is cited by Judge Brown as sustaining the 
definition of piracy which he adopts. I proceed to 
cite what Mr. Hall says on the immediate topic 
before us, not only in deference to his high authority, 
but in recognition of the great ability with which he 
‘treats this important issue. My regret that I am 
obliged to make so long a citation is lessened by my 
sense of the intrinsic value of what is cited: 

“It is generally said that one of the conditions of 
the piratical character of an act is the absence of au- 
thority to do it derived from any sovereign state. Dif- 
ferent language would no doubt have been employed 
if sufficient attention bad been earlier given to socie- 
ties actually independent, though not recognized as 
sovereign. Most acts which become piratical through 
being done without due authority are acts of 
war when done under the authority of a State; 
and as societies to which belligerent rights have 
been granted have equal rights with permanently 
established States for the purposes of war, it 
need scarcely be said that all acts authorized by 
them are done under due authority. Whether the 
same can be said of acts done under the authority of 
politically organized societies, which are not yet recog- 
nized as belligerent, may appear more open to argu- 
ment, though the conclusion can hardly be different. 
Such societies being unknown to international law, 
they have no power to give a legal character to acts of 
any kind; at first sight consequently acts of war done 
under their authority must seem to be at least techni- 
cally piratical. But itis by the performance of such 
acts that independence is established and its existence 

proved; when done with a certain amount of success, 
they justify the concession of belligerent privileges; 
when so done as to show that independence will be 
permanent, they compel recognition asa State. It is 
impossible to pretend that acts which are done for the 
purpose of setting up a legal state of things, and which 
may in fact have already succeeded in setting it up,are 
piratical for want of an external recognition of their 
validity, when the grant of that recognition is properly 
dependent in the main upon the existence of such a 
condition of affairs as can only be produced by the 
very acts in question. It would be absurd to require 











a claimant to justify his claim by doing acts for which 
hemay behanged. Besides though the absence of the 

conupetent authority is the test of piracy, its essence con- 

sists in the pursuit of private, as contrasted with public 

ends. Primarily the pirate is a man who satisfies his 

personal greed or his personal vengeance by robbery or 

murder in places beyond the jurisdiction of a State. The 

man who acts with a public object may do like actstoa 

certain extent, but his moral attitude is different, and 

the acts themselves will be kept within well-marked 

bounds. Heis not only not the enemy of the human 
race, but he is the enemy solely of a particular state. 

* * * The true view then would seem to be that acts, 

which are allowed in war when authorized by a politi. 

cally organized society, are not piratical. Whether a 
particular society is or is not politically organized is a 
question of fact which must be decided wpon the circwm- 

stances of the case.’’ Hall Int. Law, 233, et seq. 

“But Wheaton’s definition?’’ Now it is scarcely 
necessary for me to say that definitions uttered from 
time to time by text-writers are usually set up as bar- 
riers to shut out some particular error that the writer 
may have at the moment in his eye; and it is plain 
that what Mr. Wheaton had before him in this “ de- 
scription,” as Mr. Dana calls it, was that form of 
piracy which is carried on by vessels commissioned by 
sovereign States, such as the Barbary States were con- 
sidered in the beginning of this century. To make 
offenses by cruisers of such States piracy they must be 
“depredators.’’ That this is all he meant by his ‘‘ de- 
finition,” is clear when we take in connection with it 
his reference to United States v. Klintock, 5 Wheat. 
153, where the court, according to Mr. Wheaton’s own 
head-note, declined to decide whether the term ‘“ pi- 
racy ” applies to ‘‘a person acting with good faith un- 
der such a commission,” 7. e., a commission from “a re- 
public whose existence is unknown and unacknowl- 
edged.”” Nor can we exclude from considering, as 
construing Mr. Wheaton’s statement in his text book, 
the note on piracy in 5 Wheat. 167 to which he refers 
us;anote which binds Mr. Wheaton, the ostensible 
author, none the less completely from the fact that it 
was written for him, as it is now known by Judge 
Story. Inthis admirable note we have a long series 
of definitions, nearly thirty in number, in all of which 
the essential feature of piracy is declared to be rob- 
bery on the high seas. So according to this note, speak 
Grotius, the old Roman jurists, Bynkershoek, Azuni, 
Bacon, Martens, Rutherforth, Woodeson, Burlamaqui 
Calvinus, Bouchard, Bonnemont, Ferrier, the authors 
of the Encyclopedie des Sciences (who define pirates as 
“bandits”’ of the sea), Valin, Straccha, Beawes, Mol- 
low, Marshall, the author of Viner’s Abridgment, 
Comyn, Coke, Targa, Blackstone and Hawkins. The 
definition of Hawkins I here copy, not only because it 
is the most accurate, but because it has been virtually 
adopted by Sir J. F. Stephen: 

‘A pirate at the common law is a person who com- 
mits any of those acts of piracy, robbery} and depreda- 
tion upon the high seas,which if committed upon land 
would have amounted to felony there.’’ And to this 
the note adds this comment: ‘The intention of 
Hawkins must have been to use the phrase ‘at com- 
mon law’ in its most comprehensive sense; in which 
sense the law of nations itself-is part of the common 
law.” 

NowI donot suppose that there is any one who 
would maintain that seizing goods under honest claim 
of title is robbery at common law. Judge Brown, in 
his able opinion, has done me the honor more than 
once to citefmy book on criminal law; and for that 
reason, and because also my effort was in that work 
to state the law in the simplest and the most exact 
terms, I beg here to quote what is there said on this 





very issue. ‘* Where title isbona fide claimed by the 
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defendant ’ (on charge of robbery) “the case fails.” 
&R. v. Hall, 3C. & P. 409; Brown v. State, 28 Ark. 126; 
Barnes v. State, 9 Tex. Ap. 128. See further Com. v. 
Holland, 1 Duvall, 182; see United States v. Durkee, 
McAllister, 196; Hammond v. State, 3 Cold. 129; Whart. 
Cr. Law (9th ed.), § 853, tit. ‘‘ Robbery.” 

It would exceed the limits of the space which your 
courtesy permits mein your columns, werelI to dis- 
cuss in detail the adjudicated cases which Judge 
Brown cites as sustaining his position. It must be 
sufficient to say that while all these cases adopt, more 
or less fully, the condition of robbery on the high seas 
as the discriminating feature of piracy, there is not one 
of them that decides that an attack by an insurgent 
vessel on its titular sovereign is piracy by the law of 
nations. The only case that approaches such aconclu- 
sion is that of the privateers who after the abdication 
of James II were commissioned by him to make war 
on British commerce. These privateers were held by 
the privy council (a political body) to be pirates, the 
period of the offense, to adopt Sir R. Phillimore’s 
statement, being not ‘‘until James II had been ex- 
pelled from Ireland as wellas England, until in fact he 
was a sovereign, claiming to be such de jure, but con- 
fessedly without territory.’’ This was not therefore 
the case of an insurrection against a titular sovereign. 
It was the case of a titular sovereign, who has ceased 
to make war against a successful insurrection, issuing 
privateering commissions when he does not possess a 
port from which such privateers could sail, or a foot 
of land on which their men on their return could stand. 
This case therefore Sir R. Phillimore regards as con- 
sistent with his own position, that an insurgent priva- 
teer, though not recognized as belligerent, is not on 
attacking its titular sovereign, a pirate. 

I think therefore that I may safely say that the 
position, taken by the president and secretary of State 
that war by an insurgent navy against its titular sov- 
ereign, even though such navy has not been recognized 
as belligerent, is not piracy, isin full accordance with 
the law of nations as now settled. I might close here, 
were it not that in at least one leading newspaper in 
the United States, the question is treated as if it were 
a party issue, in which Judge Brown is vindicating 
the views of the one party, and the president and 
secretary of State, influenced by ‘‘ rebel’’ sympathies, 
are carrying out the views of the other. I am sure 
that Judge Brown was not, in framing his opinion, 
influenced by party views, however severe may have 
been his criticisms on the executive department of the 
government. I am sure also the executive depart- 
ment, in taking the position it did with regard to the 
Colombian insurgent navy, not only was under no 
party bias, but simply followed the precedents set by 
prior administrations. I beg to illustrate this position 
as follows: 

Naval operations on our own coasts were undertaken 
under the auspices of the continental congress long 
before we were recognized as belligerents by any for- 
eign power. The British authorities never even claimed 
that those manning the vessels so employed were 
pirates. It was not until Paul Jones ravaged English 
waters that this pretense was set up. It was'sturdily re- 
sisted and resented by us,and it was finally withdrawn 
by the British government. And it is aremarkable fact 
that though British commerce even on British seas 
was so shattered by these attacks, as to be temporarily 
paralysed, and though ultimately, through the enor- 
mous exertions, of the British government, three. 
fourths of our cruisers were captured and their offi- 
cers and men brought to England, not one of them 
was indicted for piracy. They were held as prisoners 
of war, and though from time to time they were told 
they were pirates, were duly exchanged until, toward 
the close of the war, exchanges were stopped on the 





ground that being such a formidable body of men, and 
so limited in number, it was better for the British in- 
terests not to let them go back to start new cruises. 
But for piracy no proceedings whatever were at any 
time instituted against them. 

Sofar asconcerns foreign insurrections, the part 
taken by our navy has heretofore not been that of sup- 
pression. 

During Mr. Monroe’s administration, before the in- 
surgents against Spain in South America had been rec- 
ognized either by ourselves or by any European 
power, the forces of the insurgents were, as is the case 
now with iusurrections in South America, largely 
naval. Had the doctrine I now contest been then held 
right and honorable, our navy could have obtained 
both distinction and wealth had it been em- 
ployed in pickiug up insurgent cruisers and bringing 
them with the vessels they convoyed into our ports 
for condemnation. But such an occupation for our 
armed ships does not seem to have been then even 
thought of. They were sent indeed to South Ameri- 
can waters, but their orders were, while not taking 
part in the struggle between Spain and her colonies, to 
keep all other European nations off. They in this way, 
instead of crushing out the insurgent forces, saved 
them by preventing the intervention of the Holy Alli- 
ance. 

The “‘ Caroline’? was a vessel which was employed 
in 1840 by Canadian insurgents in an attack on Canada 
ports. There was not a shadow of a pretense that the 
forces of whom she was one of the weapons were re- 
cognized as belligerents by either Great Britain or the 
United States. But Great Britain never even sug- 
gested the idea of the ‘‘ Caroline”’ being piratical, nor 
does such an idea appear to have been conceived by 
Mr. Van Buren, who was president when the ‘‘ Caro- 
line”? was attacked and destroyed by British emissar- 
ies ina New York harbor, or by Mr. Webster, before 
whom, as secretary of State at the time of the trial of 
one of the assailants, the international questions aris- 
ingcame up. It would have been easy enough for the 
British government to have said ‘“‘the ‘Caroline’ is a 
pirate, seize her and hang her officersand crew;’’ and 
if we held the view I contest, we would have been 
bound to have seized her, and either hung the officers 
and men on ship-board, or prosecuted them for piracy 
in our courts. But we did not do this, nor would we 
have done it if asked, because wild as we believed to 
be the insurrection of which the ‘ Caroline” was an 
agent, we did not regard her officers and crew as 
pirates. They might have been reckless adventurers 
or even venal agitators. But their arms were lifted 
against Great Britain alone, and this in assertion of a 
supposed political right. Hence they were not 
pirates. 

Armed vessels we had on the eastern shores of the 
Mediterranean at the time when Hungarian independ- 
ence was slowly strangled by Austria aided by Russia; 
but those vessels of ours did not appear there as the sup- 
porters of the conquerors. When Kossuth and his asso- 
ciates escaped to Turkey, and Austria demanded their 
delivery, our government, with that of England inter- 
vened; and they were delivered by Turkey in August, 
1851, to the United States frigate ‘‘ Mississippi,’’ be- 
hind whose guns, during their voyage to the United 
States, they were protected from Austrian attack. 
This hospitality was not the mere generous impulse of 
a moment; for it was deliberately determined on by 
the president, and when the fugitives arrived in 
Washington, the House of Representatives adopted a 
resolution of welcome, they were formally presented 
to the president, and a great banquet given to them 
was made memorable by a majestic speech of Mr. 
Webster vindicating the principle I here defend. 

In 1854, when Koszta, another of the Hungarian in 
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surgeuts, who had previously declared his intention of 
becoming a citizen of the United States, but had not 
perfected his naturalization, was at Smyrna, ander 
the protection of the covsul of the United States, he 
was seized by Austrian officials, and placed in irons in 
an Austrian man-of-war in the harbor. It again hap- 
pened that a United States cruiser was in those 
waters; and the commander of that cruiser, instead of 
saying, ‘you have your rebel, we will help you keep 
him,” said ‘‘give him up,” and on refusal prepared to 
open fireon the Austrian ship. But the Austrian 
commander yielded at the last moment, and Koszta 
was released. I question whether any act of our navy 
ever met with a more thorough approval in the United 
States than this. A United States commander, so it 
was proclaimed, so far from considering himself bound 
to arrest foreign insurgents at sea as pirates, was 
ready, when one of them had merely declared an in- 
tention to become a citizen of the United States, and 
was still claimed as a subject by Austria, to compel his 
release from an Austrian frigate at the cannon’s 
mouth. 

In respect to the issue immediately before us, we 
find the uniform practice of the government stated in 
the following instruction from Mr. Frelinghuysen, 
published in the official report of our Foreign Relatious 
for 1884: 


Mr. FRELINGHUYSEN TO Mr. LANGSTON. 
DEPARTMENT OF STATE, ) 
WASHINGTON, Dec. 15, 1883. | 

Str—I have received your number 593, of the 20th 
ultimo, in relation to the action of President Salomon 
in declaring the vessel “ La Patrie’’ a pirate and ask- 
ing that she be so regarded by foreign governments. 
The conclusion reached by you, in company with your 
colleagues, that the consuls could not properly take 
the steps suggested, is approved. 

The expedient of declaring a revolted national ves- 
sel to be a “‘ pirate ’’ has often been resorted to among 
the Spanish-American countries in times of civil 
tumult, and on late occasionsin Europe. At the time 
of the Murcian rising, 1n 1873, the insurgents at Carta- 
gena seized the Spanish iron-clads in harbor and 
cruised with them along the coast, committing hostil- 
ities. The Spanish government proclaimed the ves- 
sels pirates and invited their capture by any nation. 
A German naval commander then in the Mediterran- 
ean did in fact capture one of the revolted ships and 
claimed it as a German prize, but his act was dis- 
avowed. Therule is, simply that a “pirate” is the 
natural enemy of all men to be repressed by any, and 
wherever found, while a revolted vessel is the enemy 
only of the power against which it acts. While it may 
be outlawed so far as the outlawing State is concerned, 
no foreign State is bound to respect or execute such 
outlawry to the extent of treating the vessel as a pub- 
lic enemy of mankind. Treason is not piracy, and the 
attitude of foreign governments toward the offender 
may be negative merely so far as demanded by a 
proper observance of the principle of neutrality. 

Iam, etc., 
FRED’K T. FRELINGHUYSEN. 


” 


The “ Murcian rising,’’ with its incidents, referred 
to in the above instructions, is thus narrated in Hall’s 
Int. Law, 239, 240. 

“In 1873 a communalist insurrection broke out in 
the south-east of Spain, and the Spanish squadron 
stationed at Carthagena fell into the hands of the in- 
surgents. The crews of the vessels composing the 
squadron were proclaimed pirates by the government 
of Madrid, and it became necessary for States having 
vessels of war in the western Mediterranean to in- 
struct the commanders as to the line of conduct to be 
adopted by them. Instructions were accordingly given 





by the governments of England, France and Germany ; 
these though communicated by each government to 
the others, were drawn up and issued without pre- 
vious concert; they were however so similar as to be 
nearly identical. French and German naval com- 
manders were ordered to allow freedom of action to 
the insurgent vessels so long as the livesor the prop- 
erty of subjects of their respective States were not 
threatened ; the orders given to British officers differed 
oulyin directing interference,in the case of danger to 
Italian as well as to English persons or property. Ifin 
the course of any interference which might be needed, 
Spanish persons or ships were captured, British com- 
manders were to hand ever their prisoners and the 
property seized to the agents of the government of 
Madrid. Thus the piracy of the Carthagenians being 
political, no criminal jurisdiction was assumed over 
them; and though the right of summary action was 
asserted, its exercise was limited to the requirements 
of self protection.”’ 

A. refusal to sanction the seizure of insurgents at sea 
as pirates therefore, so far from being a peculiarity of 
the present administration, as is intimated, is in har- 
mony with the action of our government from the day 
of its independence. It is true that judge Brown lays 
much stresson the prosecutions instituted by the 
government during the late civil war against insurgent 
vessels as pirates. To this I have to reply, that in this 
case the proceeding was against domestic not foreign 
insurgents, and was governed, not by the law of na- 
tions, but by municipal law. And I have also to re- 
mark that onthe trial in October, 1861, of United 
States v. Baker, et al. (Savannah Pirates) 5 Blatch. 6, 
Judge Nelson in his charge to the jury defined piracy 
by the law of nations as “a forcible depredation upon 
property on the high seas without lawful authority 
done, animo furandi, that is, as defined in this con- 
nection, ina spirit and intention of universal hostil- 
ity. A pirate is said to be one who roves the sea in an 
armed vessel, without any commission from any sov- 
ereign State, on his own authority, and for the pur- 
pose of seizing by force, and appropriating to himself, 
without discrimination, every vessel he may meet.” 
* * * “Now if it were necessary on the part of the 
government to bring the crime charged in the present 
case against the prisoners within this definition of 
robbery and piracy, as known to the common law of 
nations, there would be great difficulty in so doing 
upon the evidence, and perhaps upon the counts of the 
indictment—certainly upon the evidence. For that 
shows, if any thing, an intent to depredate upon the 
vessels and property of one nation only—the United 
States, which falls far short of the spirit and intent, as 
we have seen, that are said to constitute essential ele- 
ments of the crime.” 

The jury in this case, not being able to agree ona 
verdict, were discharged. Itis true thata few days 
subsequently there was a conviction in Philadelphia of 
William Smith and others, confederate privateersmen, 
of piracy before Judge Grier and Judge Cadwalader, 
but the defendants were never sentenced, and were 
afterward exchanged as prisoners of war. Even there- 
fore on the question of the confederate naval insur- 
gents, we find our government at least acquiescing 
practically in the position that such insurgency was 
not piracy by our municipal law, while that it was not 
piracy by the law of nations was judicially declared 
by Judge Nelson. And with all submission to Judge 
Brown I feel bound to say that this view was sus- 
tained by Judge Clifford in Dole v. Ins. Co., 2 Cliff. 
415, and is in full harmony with the rulings of the Su- 
preme Court of the United States to the effect that 
our government, by instituting a blockade, and estab- 
lishing an exchange of prisoners, had recognized con- 
federate belligerency. The Prize cases, 2 Black. 635, 
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670; Coleman v. Tennessee, 97 U. 8. 509, 517, Harlan, J., 
Ford v. Surget, 97 U.S. 597. 

Judge Brown cites as sustaining his view section 
18, chapter xx of the Navy Regulations, etc., of 1876, 
which is as follows: 

“‘Tf any vessel shall be taken acting as a vessel of 
war or privateer without having a proper commisssion 
so to act, the officers and crew shall be considered as 
pirates and treated accordingly.” 

This is loosely expressed, but its meaning turns on 
the words “proper commission.’’ In governments 
resting, as do the United States and Great Britain, on 
revolution, the question of ‘“‘proper commission,” 
does not depend upon legitmacy, but on degree of 
popular support. This regulation also must be taken 
in subordination to Rev. Stat., §§ 4294-5, which Judge 
Brown strangely holds to authorize both our public 
vessels of war and our merchantmen to resist and to 
capture allsuch vessels’’ as the ‘‘Ambrose Light.”’ But 
these sections are as follows. 

“$4204. The president is authorized to instruct the 
commanders of the public armed vessels of the United 
States to subdue, seize, take, and send into any port 
of the United States, any armed vessel or boat, or 
any vessel or boat, the crew whereof shall be armed, 
and which shall have attempted or committed any pi- 
ratical aggression, search, restraint, depredation, or 
seizure, upon any vessel of the United States, or of the 
citizens thereof, or upon any other vessel; and also to 
retake any vessel of the United States, or its citizens, 
which may have been unlawfully captured upon the 
high seas. 

**§ 4295. The commander and crew of any merchant 
vessel of the United States, owned wholly, or in part, 
by a citizen thereof, may oppose and defend against any 
aggression, search, restraint, depredation, or seizure, 
which shall be attempted upon such vessel, 07 upon 
any other vessel so owned, by the commander or crew 
of any armed vessel whatsoever not being a pub- 
lic armed vessel of some nation in amity with the 
United States, and may subdue and capture the same; 
and may also retake auy vessel so owned which may 
have been captured by the commander or crew of any 
such armed vessel, aud send the same into any port of 
the United States.”’ 

§ 4294, refers only to *‘ piratical aggression,” irrespec- 
tive of the question of commission, and hence covers 
such “ aggressions ’’ by ships commissioned by titular 
sovereigns as well as by insurgents. 

§ 4295, covers only cases of attacks on vessels owned 
in whole or in part by citizens of the United States. 

The conclusions I draw are as follows: 

1, We ought not in cases of insurrections in foreign 
countries, to acknowledge insurgents as belligerents 
until the insurrection establishes itself on such a basis 
of apparent permanency to put it at least for a time on 
an apparent parity with the parent State. When such 
a condition of things is manifest, then a proclamation 
of neutrality should be issued, and the insurgent ves- 
sels admitted to the same rights in our ports as are 
those of the government which they assail. 

2. We ought not, in any case, to interfere to sup- 
press insurrections in foreign States by attacking 
either the land or the maritime forces of the insurg- 
ents. ‘lo do so would be to cast aside that policy of 
non-interference in foreign systems which we have 
heretofore followed with scrupulous conscientious- 
ness, would render us in most cases the supporters of 
despotisms as atrocious as those of Yturbide, of Fran- 
cia, or of King Bomba, and would when the interfer- 
ence was attempted on behalf of the weaker South 
American governments, throw such governments per- 
manently on our hands, and thus subject us to bur- 
dens our system could not bear. To this policy of in- 
terference there should be but two exceptions. We 





should interfere to prevent any European power from 
effecting a new lodgment on this continent. We 
should interfere also on the isthmus, when necessary 
to carry out our treaty guaranty of free transit. But 
beyond this our interference cannot go. No matter 
how vehement may be the decrees of foreign govern- 
ments declaring insurgents to be traitors and pirates, 
those decrees it should not be for us to execute. 
FRANCIS WHARTON, 
Solicitor for the Department of State. 


—__.———— 
SURETY—EMPLOYEE’S BOND. 





CITY COURT OF NEW YORK. 


RIpuey v. BrapDy. 

Sureties upon a bond conditioned that an employee shall 
account to his employer for goods and moneys intrusted to 
his care, are not liable for goods stolen from him without 
his fault. 

TRIAL Term before the court anda jury. Motion 

for a new trial upon the judge’s minutes. 


E. P. Wilder, plaintiff's attorney. 
Van Loon & Capron, defendant’s attorney. 


Hyatt, J. Thisis an action upon an employee’s 
bond, which in terms guarantees that he shall at all 
times ‘‘account”’’ for all merchandise intrusted to 
him, and that if he “‘failsto account for any such 
goods” the surety will pay for their value. 

The proof is that a package of silk was intrusted to 
the employee for delivery and was never delivered nor 
returned. 

The defense is, under denials of the allegations of 
the complaint, that the goods were stolen without 
any act or neglect on the part of the plaintiff's em- 
ployee. 

Other defenses, to-wit, first, that the bond offered in 
evidence bears date September 10, 1883, this being 
written in ink,and that the part of the bond containing 
the condition thereof bears date September 11, 1883, 
the figures being printed, was cured by amendment 
upon the trial; second, that the plaintiffs cannot sue 
without joining as plaintiffs the executors of Edward 
Ridley, formerly a member of the firm, is not pleaded 
either by demurrer or answer; it is therefore waived. 
Code Civ. Pro., § 499. 

If this does not avail, it is sufficient that the evidence 
is that the plaintiffs,as surviving partners, have suc- 
ceeded to all the firm property and are carrying on 
the firm business, having complied with the statutes 
as to the continued use of the firm name. Matthews v. 
Stietz, 5 Civ. Pro. 235. 

So far in my judgment the plaintiffs’ position is un- 
assailable. 

The question under consideration is however the 
right of the defendant, as surety for the plaintiffs’ em- 
ployee, to interpose the defense, under a denial of the 
allegations of the complaint, that such employee has 
accounted for the goods,admitted to have been stolen, 
within a legal construction of the terms of the defend- 
ant’s bond. 

The plaintiffs insist that this defense is not within 
the words of the condition of the bond, which are ab- 
solute that the employee shall account to his employ- 
ers, and that in default thereof the surety will be re- 
sponsible. 

In support of this position the plaintiffs cite many 
cases, holding that sureties upon “ official bonds” are, 
under all circumstances, liable for the default of those 
for whom they have engaged to be responsible, in case 
of any default or their failure to faithfully perform 
their acknowledged duties. 
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A careful examination of all the authorities in sup- 
port of this position discloses that there is a well de- 
fined distinction between the liability of a surety upon 
a bond for the faithful performance of a public offi- 
cial’s duties and that of a surety upon a bond 
for the faithful performance of the duties of one 
not occupying such a position, one whois to per- 
form duties in the ordinary sphere of an employee, in 
the transaction of busiuess between private individu- 
als in a business community. 

The authorities hold that the sureties upon an offi- 
cial bond are bailees, but that ‘‘ they are special bail- 
evs, subject to special obligations, and that the ordi- 
nary laws of bailment cannot be invoked to determine 
the degree of their respounsibility.”” United States v. 
Thomas, 15 Wall. 341. 

In the case of State v. Nevin, 32 Alb. L. J. 245, the 
appellant insisted that the contract of himself and his 
sureties, upon his official bond to faithfully perform 
his duties, was simply that which the common law im- 
posed upon a bailee for hire, and that he should not be 
held responsible for the money that was stolen from 
him, without any negligence or fault or want of care 
on his part. 

The court held that the “‘ general rule is to the effect 
that public officers who are intrusted with public funds 
and required to give bonds for the faithful discharge 
of their official duties are not mere bailees of the 
money, to be exonerated by the exercise of ordinary 
care and diligence, that their liability is fixed by their 
bond, and that the fact that money is stolen from them 
without any fault or negligence upon their part does 
not release them from liability on their official 
bonds.”’ 

In the case of the United States v. Prescott,3 How. 
588, the court said, ‘* that the obligation to keep safely 
the public money, is absolute without any condition 
expressed or implied; and nothing but the payment of 
it, when required, can discharge the bond.”’ 

The court placed its decision solely and exclusively 
on the ground of public policy. At page 588 (United 
States v. Prescott, supra), the court say: ‘‘ Public pol- 
icy reguires that every depositary shall be held to a 
strict accountability.” 

In all the cases,determining the liability of a principal 
and his sureties upon an official bond, the doctrine is 
laid down that the ordinary laws of bailment cannot 
be invoked to determine the degree of their responsi- 
bility, and that the defense upon an unconditioned 
bond for the performance of official duties, that money 
was stolen without negligence or fault, or want of care 
on the part ofthe officer, is not within the condition 
of such a bond. 

It is true that in United States v. Prescott, supra, the 
court say, ‘that the objection to this defense is, that 
itis not within the condition of the bond, and this 
would seem to be conclusive.” 

This however is not the ground upon which the 
court based their decision. As before stated, the text 
of the same conclusively shows,that such decision rests 
entirely upon principles of public policy. 

Ifin the words of Bradley, J. (United States v. 
Thomas), ‘it is evident that the ordinary laws of bail- 
ment cannot be invoked to determine the degree of 
their (public officials) responsibility,”’ it is an irresisti- 
ble corollary, that the ordinary lawsof bailment can 
be invoked to determine the degree of the responsi- 
bility of sureties upon a bond for the faithful per- 
formance of the duties of others, not public offi- 
cials. 

The position of the plaintiffs’ driver who failed to 
account for articles delivered to him was one of trust 
for the benefit of both parties, or of both or one of 
them and a third party (in this case his bondsman, the 








defendant); the driver was a bailee for hire, the law 
required of him ordiuary diligence and made him 
responsible for ordinary neglect (Story Bail. 25); he 
was in no sense ap insurer of the articles or moneys in 
his custody, and should not be held responsible for the 
same, if stolen from him, without any negligence or 
fault or want of care on his part. 

In the case at bar the defendant (plaintiffs’ driver’s 
surety) adduced proof that the articles intrusted to 
his (the driver’s) care were stolenfrom him, without 
his negligence or fault, and claimed that an account 
to the plaintiffs of such fact was withiu the conditions 
of the bond and a fulfillment of its terms. 

If this is the correct legal construction of the un- 
conditioned bond of the defendant, that the plaintiffs’ 
driver should account for all articles delivered to him, 
it follows that the driver could not be held responsi- 
ble as a bailee, if a principal upon a bond sustaining 
such a defense. 

An elementary principle of law then determines 
that if the plaintiffs cannot recover against the prin- 
cipal (the driver) they cannot recover against his 
surety, the defendant. 

The affirmative defense, that the plaintiff's articles 
were stolen from their driver, without any negligence 
or fault or want of care on his part, should have been 
submitted to the jury. 

The omission to sosubmit and the direction of 
the court to find a verdict for the plaintiffs was 
error. 

It follows therefore that the verdict should be set 
aside and a new trial ordered. 


— >______ 


AND SERVANT — EMPLOYEES OF DIF- 
FERENT MASTERS—‘ FELLOW- 
SERVANTS.” 
NEW JERSEY SUPREME COURT. 
JUNE TERM, 1885. 


Ewan v. LIpprIincortT.* 


MASTER 


The defendant owned a saw-mill, and gave an order to D.& 
W., master machinists, to make some alterations in the 
gearing of the water-wheel of his mill. D. & W. sent the 
plaintiff and another workman to do the work. It was 
understood between these workmen and the defendant 
that the mill would run at such times as they were not 
actually at work upon the wheel. While they were at 
work upon the wheel the engineer of the defendant neg- 
ligently started the wheel, injuring the plaintiff. Held, 
that plaintiff was a servant of the defendant, engaged in 
acommon employment with the engineer. 


()* a rule to show cause why a new trial should not 
be granted. The facts appear in the opinion. 


P. L. Voorhees, for rule. 
T. B. Harned, contra. 


REED, J. This action was brought to recover dam- 
ages for an injury received by the plaintiff in the mill 
of the defendant. The plaintiff is a machinist, and 
while at work upon the water-wheel of defendant's 
saw-mill the wheel was suddenly put in motion by the 
engineer employed by the defendant, and the hand of 
the plaintiff was crushed. 

The trial justice charged the .jury, inter alia, that if 
the accident was the result of the negligent act of the 
engineer then the defendant,the master of the engineer 
was responsible for the result. In answerto the ob- 
jection interposed by defendant’s counsel that the en- 
gineer and machinist bore to each other the relation of 





*To appear in 47 N. J. L, Rep. 192, 
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fellow-servants, and so the master was not chargeable 
with an injury to one caused by the negligent act of 
the other, he charged that they were not serving the 
same master, and so were not engaged in a common 
employment. 

It appears from the evidence that the plaintiff was 
employed in the regular business of a firm of machin- 
ists named Derby & Weatherby, and that they, upon 
an order given to them by the defendant to make some 
alteration in the gearing of his water-wheel, sent the 
plaintiff with another of their workmen to execute the 
order. 

Upon this appearing in the case it was urged below, 
and there accepted as the law and is now insisted here, 
that while the engineer was the servant of the defend- 
ant,the plaintiff was the servant of Derby & Weatherby, 
and as their employment was by different masters, 
they were not fellow-servants. 

In respect to this phase of the plaintiffs case it 
would seem that if it be admitted that the service in 
which Derby & Weatherby were employed was a ser- 
vice in common with that of the engineer, then the 
service of the workmen sent by the firm was also a 
common service. And I think it would follow that in 
respect to the rule which relieves the master from lia- 
bility for injuries received by one at the hands of 
another fellow-servant, the workman was to be re- 
garded, while doing this work, as the servant of the 
defendant. 

The owner of the mill had the control of the work- 
men to the same degree that he would have had over 
the masters of the workmen had they done the work 
personally. He had the power to direct the work in 
regard to the extent and character of the alterations, 
and in respect to the time at which and the circum- 
stances under which it was to be done. He had the 
power to change, terminate or suspend the work at 
any moment. Had an injury resulted toa third per- 
son by reason of the negligent act of such workman 
while acting within the line of the employment for 
which Derby & Weatherby had been engaged, there 
could be no doubt that the defendant would have been 
liable to the injured person. Stone v. Coleman, 15 
Pick. 297. 

An examination of the cases in which the character 
of a servant has been considered will however disclose 
the fact that there is no legal test of service by which 
in all cases it can be determined whether an employee 
isaservant. He may be a servant for one purpose 
and a volunteer or contractor fora different purpose. 
He may be the servant of one master viewed in one as- 
pect, and at the ‘same time be considered as the ser- 
vant of another person for the purposes of carrying 
out a legal policy. 

Concerning this last remark, Mr. McDonnell, in his 
well-digested book on this branch of the law, speak- 
ing of the observation of Baron Parke that a man can- 
not be the servant of several masters at the same time, 
thus writes: ‘‘A. cannot be the servant of B. and C. 
in the sense that he is bound to obey both. He may 
however be the servant of both in such a sense that 
he may be prosecuted for embezzlement by B. or C. as 
aclerk or servant; that B. or C. may be liable to 
strangers for his torts; and that while the servant of 
B. he cannot claim damages against C. for the acts of 
C.’s servants, inasmuch as he is in law their fellow- 
servant.’”’ McDonnell Mast. & Serv. 46. 


The accuracy of the last clause in the above observa- 
tion is apparent from an examination of a number of 
cases in which this duality of service was recognized. 
In the case of Wiggett v. Fox, 11 Exch. 832, the defend- 
ants, who had contracted with the Crystal Palace Com- 
pany to erect a tower, made a subcontract with M. and 
four others to do by piece particular portions of the 








work. The workmen of the subcontractor were paid 
weekly by the defendants, according to the time 
which they worked. The subcontractor received from 
the defendant’s foreman directions as to the execution 
of the piece-work. The persons who contracted with 
the defendants to do piece-work signed printed regu- 
lations by which they were not at liberty to leave their 
employment till after they had completed their work, 
and had givena week's notice. A man who was em- 
ployed by a subcontractor was killed by a workman in 
the service of the defendants. The jury found 
that the deceased was the servant of the subcontractor. 
The court remarked that the subcontractor and all his 
servants must be considered, for this purpose, the 
servants of defendants whilst engaged in doing 
work, each devoting his attention to the completion 
of whole work, and working together for that pur- 
pose. 

In the case of Johnson v. City of Boston, 118 Mass. 
114, an action was brought against the city of Boston 
for an injury caused by the falling in of asewer through 
the negligence of a servant of the city. The plaintiff 
was employed by one Tinkham, whose business was 
the blasting of rock for whomsoever employed him. 
Tinkham sent plaintiff to blast out the bottom of a 
sewer for defendants. The city employed Tinkham, 
paying him for each man a perdiem. The court in 
holding that the plaintiff was a fellow-servant with 
the workman who caused the injury, remarks: ‘If 
Tinkham, the plaintiff's employer, had been the per- 
son injured while engaged in the same work, he would 
clearly have been in the position of a fellow-servant 
with those who excavated the earth. The only point 
of difference in the position of the plaintiff is that by 
virtue of a previous agreement between himself and 
Tinkham the latter was entitled to determine whether 
and how long he should be employed upon any part of 
defendant’s work, and to receive from defendant the 
compensation due for such service. But while he was 
so employed he was in the service of the defendant, 
doing the work of the defendant, of which Tinkham 
had no control, and in the result of which he had no 
further interest than to receive the reasonable or stip- 
ulated rate of wages as fora personal service. The 
existence of this general relation of master and ser- 
vant between the plaintiff and Tinkham does not ex- 
clude a like relation with the defendant to the extent 
of the special service in which he was actually en- 
gaged. This was conceded in Kimball v. Cushman, 
103 Mass. 194, as to liabilities to a stranger for the neg. 
ligence of one employed in a special service. The re- 
sult of the discussion and the authorities cited in 
Hilliard v. Richardson, 3 Gray, 349, would seem to be 
that while engaged in the work of excavating the 
sewer the plaintiff was the servant of the defendant, 
so far as to make the defendant liable to strangers for 
the negligent conduct of that work.’ The liability of 
a master for the acts of a person employed by his ser- 
vant is further exhibited in the cases cited by Mr. 
Wood in his work on Master and Servant (§ 308). The 
result of all these cases is to place the plaintiff in the 
position which would have been occupied by Derby & 
Weatherby, and so far as concerns the work done upon 
defendant's mill, to place him in the position of ser- 
vant of the defendant. 

There is another condition required however beyond 
the fact that the injured and the injuring servant 
were in the service of the same master, to relieve the 
defendant from the operation of the rule of respondeat 
superior. The service must not only be under the 
same master, but the employment must be one hav- 
ing a common object. The most approved test of an 
employment of this character is whether the injured 
servant can be said to have apprehended the possibil- 
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ity of injury from another servant while engaged in 
the service for which he hires. It is not necessary 
that both be engaged in the same or even similar acts, 
80 long as the risk of injury from the one is so much a 
natural and necessary consequence of the employment 
which the other accepts that it must be included in 
the risks which have to be considered in his wages. 
Underhill Torts, 52. 

Similar language was employed in the case of Mor- 
gan v. Vale of Neath Ry. Co., L. R.,1 Q. B. 149, and 
in the case of Lovell v. Howell, L. R., 1 C. P. Div. 161; 
and this test was adopted by the Court of Errors in 
the case of McAndrews v. Burns, 10 Vroom, 117. The 
language used is this: ‘‘Common employment is ser- 
vice of such kind that in the exercise of ordinary sag- 
acity all who engage in it may be able to foresee, 
when accepting it, that through the negligence, of 
fellow-servants it may probably expose them to in- 
jury.” 

The two cases in the Court of Queen’s Bench and 
Court of Common Pleas Division have been by me 
selected from a number of cases in the English courts 
in which the same test has been recognized and ap- 
plied, and the facts to which this rule was applied in 
the first of those two cases are, in my judgment, much 
like the facts in the present cause. 

In this case of Morgan v. Vale of Neath Ry. Co. the 
facts were these: The plaintiff was in the employment 
of the railway company asa carpenter, to do any car- 
penter work forthe purposes of the company. He 
was standing on a scaffolding at work on ashed close 
to the line of the railway, and some porters in the ser- 
vice of the railway company shifted an engine on a 
turn-table so that it struck a ladder supporting the 
scaffold, by which meaus the plaintiff was thrown 
down and injured. The court held that the carpenter 
and porters were fellow-servants. 

Not unlike this case is that of Besel v. N. Y. C. & H. 
R. R. Co., 70 N. Y. 171. The plaintiff was a car-re- 
pairer, and while under a car at work an engine 
started to draw off from the repair track such cars as 
had been repaired. A coupling broke and some cars 
descended, struck the car which deceased was repair- 
ing, and killed him. It was held that the yardmaster 
and head brakemen were co-employees of the car- 
repairer, and for the negligence of either of the two 
former the defending company were not liable to the 
plaintiff. To the same effect, and involving nearly the 
same facts, is the case of Vallezv. Ohio & Missis- 
sippi Ry. Co., 85 il. 500. 

In respect to the rule that the common employ- 
ments may be dissimilar and in different departments 
of the same business, the case of Joss v. N. Y. C. & H. 
R. BR. Co., 5 Hun, 488; 8. C., 74 N. Y. 617, is instruc- 
tive. The plaintiff was engaged in the capacity of a 
surveyor and was injured through the negligence of a 
conductor while he was being transported, free of 
charge, from his place of residence to his work. It 
was held that he was a co-employee of the con- 
ductor. 

So in the case of McCosker v. Long /sland R. Co., 84 
N. Y. 77, a@ man employed by the yardmaster was 
killed through the negligence of the yardmaster. It 
was held that they were engaged in a common em- 
ployment. 

So in the case of Gillshannon yv. Stony Brook Rail- 
way Corporation, 10 Cush. 228, a common laborer en- 
gaged in repairing the road -bed was killed while rid- 
ing ina train to his work by the negligent manage- 
meut of the train; it was held that there could be no 
recovery. The same purport is the case of Ryan v. 
Cumberland Valleu 2. Co., 23 Penn. St. 384. 

In the English cases the remark of Mr. McDonnell 
that the courts have given a very wide signification to 








“*fellow-servants”’ is illustrated by the cases cited by 
him. McDonnell Master & Serv. 304. 

Now from this statement of the general principle 
upon which the determination of a common service 
rests, and in view of the casesin which it has been 
illustrated, let us turn to the posture of the parties in 
the present action. The defendant was engaged in the 
business of cutting timber by means of a mill run by 
water or steam. He employed hands to operate the 
mill, among them an engineer. He called in the 
plaintiff to make some changes in the gearing of the 
machinery, and while the latter was at work, he re- 
received the injury, by reason, as he claims, of the 
negligentact of the engineer in starting the wheel 
upon which he was at work. 

Ifthe mechanic had been engaged, generally, to 
keep the millin repair, and had received this injury 
while engaged in such general employment, would 
there exist a doubt that he was a co-servant with the 
others employed about the mill, engaged in a common 
service? The general object was the preparation 
of uncut timber for the murket, by turning it into 
lumber. 

Now this mechanic was certainly as closely con- 
nected with the common object as the carpenter, car- 
repairer or road-repairer was to the common purpose 
of arailroad company. 

He would seemto beso clearly within the rule 
of a common service that discussion would be wasted, 

Nor can I perceive in what way this case is variant 
from the fact that this service was an occasional or 
job service. 

It is the quality, not the length of time or extent of 
the work, which fixes, in this respect, the character of 
the servant and service. The servant may be engaged 
by the day, week, or year, or by piece-work, yet if his 
employment isin the way of accomplishing a result 
which other employees are also working to bring 
about, their service is common. In no case have I 
discovered a suggestion that the length of time in 
which the person is engaged in work determines the 
question of service in respect to the liability of the 
master for his acts, or for injuries to him at the hands 
of other servants. 

In the argument at baron this branch of the case, 
the point made was that the machinist was called upon 
to equip the mill for work, and that his employment 
was limited to that, and ceased when that was ac- 
complished ; that on the other hand, the employment 
of the engineer was limited to running the mill. 

But it must ke kept in view that the mill had been 
running, and was to continue running, at intervals, 
while the alterations were being made. The plaintiff 
knew this, for according to his own story of his en- 
gagement, the danger of running the mill at all, while 
he was working, was discussed by himself and the de- 
fendant. He says that the defendant promised that 
the mill should not be started while he was below at 
work upon the wheel, but it was understood between 
them that it should run while he was preparing the 
work for its application to the wheel. 

There was conflicting testimony as to what was said 
by the defendant, but there is no conflict in regard to 
the fact that the plaintiff understood that the mill 
was to be operated at such intervals of time as the 
plaintiff was not actually at work upon the water- 
wheel. The question is not presented whether the 
defendant made a promise, for not keeping which he 
became liable to the plaintiff, but whether the ma- 
chinist was a fellow-servant of those who were oper- 
ating the mill. In this aspect of the case, I am unable 
to distinguish this machinist from the railroad car- 
penter or the repairer of cars or road-bed of a railway 
company, who were employed to keep in working 
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order the appliances by which the corporations were 
enabled to operate their multifarious business. They 
are each engaged in forwarding a common enterprise, 
and are to all others concerned in the same undertak- 
ing, fellow-servants engaged in a common employ- 
ment. 

I think in ruling otherwise at the trial there was 
error, for which there should bea new trial. 


—_——q—_____ 


MISTAKE IN LEVYING EXECUTION—SHERIFF'S 
RETURN. 
SUPREME COURT OF MISSOURI. 
DECEMBER 1885, 


DECKER vy. ARMSTRONG. 


Where goods were levied upon and sold under execution as 
the property of the execution debtor, and the sheriff’s re- 
turn sostated; and afterward the debtor sued the creditor 
and the sheriff as for an illegal levy, alleging that the 
goods were exempt by law, held, that they might show in 
defense that the goods were never the property of the 
debtor, but were the property of the creditor, and that the 
levy and sale had been mae through the mistake of the 
latter. 


Henry, C. J. The plaintiffiu her petition alleges 
that she was the head of a family, and owner of 300 
bushels of wheat, and no other property, and that de- 
fendant, Armstrong, as sheriff of Franklin county, on 
an execution in favor of his co-defendant, Robinson, 
issued on a judgment in favor of Robinson against her, 
levied upon said wheat, which was exempt from exe- 


cution, and sold it to satisfy said execution, 
knowing that she was the head of a _ fam- 
ily, and that she owned no other property. 


The defendants answered, denying plaintiff's own- 
ership of the wheat, and averring that when lev- 
ied upon, it was the property of plaintiff, Robinson, 
and by mistake of Robinson and his attorneys the 
sheriff was directed to levy upon the same. On mo- 
tion the court struck out the answer. The cause was 
then tried, and the evidence for plaintiff was the sher- 
iff's return on the execution, to the effect that on the 
12th day of August, 1880, he levied it upon the wheat in 
controversy as the property of Mrs. Decker, the plain- 
tiff, and on the 30th of August, 1880, sold it to one 
North for $264, which, after deducting $15.80 costs, 
was credited on the execution. There was also evi- 
dence to prove that the value of the wheat was $264. 
Plaintiff obtained a judgment for $264, from which 
defendants have appealed, and the only question for 
determination is whether, in this action, defendants 
can deny the plaintiff's ownership of the property in 
controversy. 

That the return of a sheriff upon mesne or final pro- 
cessis conclusive upon the parties to the suit, as a 
general proposition, is a rule settled by the authori- 
ties. Freem. Exe., § 364; Stewart v. Stringer, 41 Mo. 
400; Jefferson v. Wright, 51 id. 215; Burgert v. Bor- 
chert, 59 id. 80; Phillips v. Evans, 64 id.17. The re- 
turn of a sheriff upon an execution cannot be collater- 
ally assailed, but by this it is meant, that so far as 
that particular cause is concerned, nothing can be al- 
leged against the validity of the judgment by the par- 
ties to the suit, which is contradictory of the return; 
nor can any rights acquired under such judgment be 
divested or disturbed by disproving the return of the 
officer, either upon the writ of summons or the execu- 
tion. There is however no public policy to be sub- 
served by giving to such official acts any greater force 
and effect than this, while great injustice, asin this in- 
stance, might result from giving the principle a more 








extended application. The proposed contradiction of 
the return in the case at bar will not affect any right 
of the defendant in that execution, the plaintiff here, 
acquired under the execution. It will not revive the 
debt against her, extinguished by the sale of the wheat 
in question, and the application of the proceeds to her 
credit; nor in any collateral proceeding can the debt 
thus extinguished ever be revived against her. By her 
demurrer to the answer she admits that the wheat was 
not hers; admits that it was the property of the 
plaintiff in that execution, and yet invokes the doc- 
trine of the conclusiveness of the sheriff's return not 
to protect her in any right she derived by virtue of 
the proceedings in that cause, but only to enable her, 
after having had her debt satisfied by the sale of her 
creditor’s property, to recover from him and the sher- 
iff the value of that property. It seems to me that the 
statement of the proposition carries with it its own 
refutation, and such an application of a doctrine, salu- 
tary within its proper bounds, would work such mani- 
fest injustice that it cannot be that the law will allow 
it. Fuller v. Holoen, 4 Mass. 498; Zyler v. Ulmer, 12 
id. 167. 
The judgment is reversed and the cause remanded. 
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PARTITION —: DESCRIPTION OF PREMISES — MON- 
UMENTS — ESTOPPEL — JUSTICE’S JUDGMENT. — The 
parties to a partition suit are bound by the 
judgment therein, whether their interests were 
rightly stated or not, and an adjudication that they 
were tenants incommon of the land adjudged to be 
partitioned concludes a party to the action, served 
with process, although he did not appear and although 
his title to a purt of the land partitioned was in sever- 
alty. This was a fact he was bound to putin issue 
and have determined on the trial. Where premises 
sought to be partitioned are described in the complaint 
by courses and distances and also by the name of the 
lot, which has been inclosed for many years by fixed 
monuments, and the two descriptions are not recon- 
cilable, the fixed monuments will control. A justice’s 
judgment in an action of trespass does not conclude a 
party in a subsequent action involving the title to the 
property. A judgment is conclusive only as to mat- 
ters within the jurisdiction of the court by which it 
was rendered, and only upon such questions as the 
court had the power to adjudicate in the action. Mas- 
tenv. Olcott. Opinion by Andrews, J. 

[Decided Jan. 19, 1886.] 


HIGHWAY—LAYING OUT PRIVATE ROAD—DESCRIP- 
TION—COMMISSIONERS’ REPORT.—Where the bed of an 
old road is referred to by commissioners in describing 
the course of a proposed new road, the center line of 
the old road-bed will be deemed the line intended. 
Where a private way has been used for many years 
until it has become fixed and certain, the termini of a 
proposed new road may be located with sufficient de- 
finiteness by a reference to it. In laying out a private 
road under the statute (ch. 174, Laws of 1853) the de- 
scription contained in the application is the control- 
ling one, and determines the actual locus of the way 
to be laid out; but it is not essential that the descrip- 
tion in the order filed by the commissioners should 
follow the language of the application, provided the 
description contained in the application is incorpo- 
rated in the order by a reference to it, and the two 
descriptions are not irreconcilably repugnant. Satterly 
v. Winne. Opinion by Andrews, J. 

[Decided Jan. 19, 1886.] 


MUNICIPAL CORPORATION—PUBLIC BATHS—IMPLIED 
AUTHORITY TO HIRE PIER—OWNER MAY MAINTAIN 
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ACTION FOR USE OF.—Among other powers conferred 
upon the common council of the city of Brooklyn was 
one to establish and maintain in the city one or more 
public baths, as they might deem necessary (Laws of 
1873, ch. 863, § 13, subd. 5), and in pursuance of this 
authority they placed a public bath at a pier owned by 
the plaintiffs, and maintained it there for the use of 
the public during the years 1878, 1879 and 1880. At the 
expiration of each year the plaintiffs, without success, 
demanded of the city, through its officers, compensa- 
tion for the value of the berth, or place occupied by 
it for the above purpose, and finally, in 1882, brought 
this action for the enforcement of their claim. The 
use of the pier was not denied, but the defendant by 
answer averred that the bath was placed there at the 
plaintiffs’ request, and upon their express agreement 
that the defendant should not pay and should not be 
bound to pay tothe plaintiffs any sum of money 
whatever for the use of the pier so occupied. Upon 
this issue the jury found against the defendant, and 
assessing the fair value of the use of the premises 
while in its possession, found a verdict accordingly. 
The General Term affirmed the judgment upon the 
verdict. The learned counsel for the appellant alleges 
error and rests his contention upon certain provisions 
of the statute (supra, tit. XVII, §§ 1, 3; tit. IT, § 10) 
declaring that all contracts and agreements by which 
the city shall be Jiable to pay money shall be under the 
control of its common council, but when for work, 
material or improvements, shall be made with the 
lowest bidder after advertisement ($1, supra), and to 
be invalid unless certified or indorsed by the comp- 
troller to the effect ‘‘ that the means required to make 
the payments under such contract are provided and 
applicable thereto” (§3, supra), and further that “no 
debt or obligation of any kind shall be created by the 
common council against the city, except by ordinance 
or resolution specifying the amount and object of such 
expenditure.” §10, supra. We think it plain that 
neither of these provisions have any application to the 
plaintiffs’ case. Thetransaction which it involved is 
not within the letter of the prohibition. The plain- 
tiffs have supplied no ‘work, materials or improve- 
ments ”’ to the city, nordo they hold its contract, nor 
any debt or obligation formed by agreement or the 
meeting of their minds with those of the defendants’ 
officers. Neither have the latter violated, or failed in 
compliance with the provisions of the charter. The 
express authority conferred by it to establish and 
maintain the bath carried with it,as a necessary in- 
cident, power to designate and procure a proper place 
for its location. This was done, not by agreement 
with the plaintiffs, but against their remonstrance and 
in the exercise of that implied power. They are not 
the less entitled to compensation , and there is noth- 
ing in the statute which relieves the defendant from 
liability for the use of property which it was author- 
ized to take, or from that obligation to do justice 
which rests upon artificial as wellas natural persons. 
Nelson v. Mayvr, 63 N. Y. 544. The cases McDonald 
v. Mayor, 68 N. Y. 23; Parrv. Greenbush, 72 id. 463; 
Dickinson v. Poughkeepsie, 75 id. 65, cited by the ap- 
pellant, are not in conflict with this view. They go 
no further than to hold that when an express contract 
entered into without compliance with the restrictions 
of a statute, is for that reason void, a recovery for the 
value of supplies furnished under it cannot be had as 
upon an implied liability. In the case at bar there 


was not only no prohibition, but the use of the plain- 
tiffs’ property was incidental to the very thing which 
the Legislature had authorized. A recovery might 
therefore have been had even upon an implied con- 
tract to pay what that use was reasonably worth, but 
it is maintainable also upon the duty of the defendant 


to make compensation for property taken by its offi- 
cers against the will of the owners. Poillon v. Brook- 
lyn. Opinion by Danforth, J. 

[Decided Jan. 19, 1886.] 


TAXATION — VOID ASSESSMENT — VOLUNTARY PAY- 
MENT—DEMAND.—The plaintiff in his complaint al- 
leged that in 1875 he owned certain lands situated in 
the village of Port Chester and that they were assessed 
for certain local improvements; that the commission- 
ers of estimate and assessment, appointed under the 
defendant’s charter to apportion and assess the ex- 
pense of the improvement on the adjacent premises, 
did not take the oath required by the charter to be 
taken by them; nor did they, after making their es- 
timate and assessment, publish a notice of the time 
and place where interested parties could be heard in 
manner and form as required by the charter, whereby 
and by means of such omissions the report of the com- 
missioners and the confirmation thereof and the as- 
sessment upon his lands were illegal and wholly void 
at law; and he further alleged that the defendant was 
estopped from denying that the assessment was totally 
void in law, for the reason that since the payment of 
the assessment the defendant wasimpleaded by one 
Sarah Merritt and others in an action presenting the 
same identical issues and question presented in this 
action, wherein it was adjudged that the assessment 
was utterly void for the reason and upon the grounds 
above stated. Merritt v. Village of Port Chester, 71 
N. Y. 309. And he further alleged that on the 27th 
day of February, 1875, a warrant was issued for the 
collection of the assessment upon his premises, and the 
defendant, by virtue thereof, threatened to sell and 
was about to sell the premises for the payment of the 
assessment, and that he having, before that time, sold 
his premises and being under contract to convey the 
same free from all incumbrances, was unable to do so 
by reason of the assessment, which was an apparent 
lien and cloud upon the premises. And thus he was 
compelled, in order to complete the conveyance of his 
premises to pay, and did pay to the treasurer of the 
village and into the treasury thereof, the sum of 
$489.30, under protest nevertheless, and the same was 
received by the treasurer and into the village treasury, 
and so paid under protest, to-wit: that the said assess- 
ment was utterly void and of no effect, and that all 
the rights of the plaintiff should be and remain re- 
served to him and inno way waived, foregone or pre- 
termitted by such payment. And he demanded judg- 
ment for the sum so paid and interest. To the 
complaint the defendant demurred, on the ground that 
it appeared from the face of the complaint that it did 
not state facts sufficient to constitute a cause of action. 
It does not appear from any thing alleged in the com- 
plaint that this assessment was invalid upon its face,or 
that its invalidity would appear in any proceeding 
taken to enforce it. The contrary must have been de- 
termined in the case of Merritt v. Village of Port 
Chester; but it is distinctly alleged in the complaint, 
and was decided in this court in that case that the as- 
sessment was in fact utterly illegal and void. Hence 
it was not necessary for the plaintiff to institute any 
action or proceeding to vacate the assessment, and 
thus have it annulled and set aside before commenc- 
ing this action. If the assessment had been merely 
irregular, informal or unjust, the assessors having 
jurisdiction to impose the same, then before an action 
to recover back the money paid in satisfaction thereof 
could be maintained, it would have been necessary to 
have the same vacated or annulled in some way, and 
thus removed as an obstacle out of the way; but where 
an assessment is in fact utterly void on the ground that 





the assessors had no jurisdiction to irapose the same, 
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then an action may be maintained to recover back 
money paid in satisfaction thereof without first hav- 
ing the assessment set aside or vacated, and so it has 
been held. Newman v. Supervisors of Livingston 
Co., 45 N. Y. 676; Strausburgh v. Mayor, etc., 87 id. 
542; Horn v. New Lots, 83 id. 100. These rules in ref- 
erence to money paid upon assessments were estab- 
lished from the analogy which was supposed to exist 
between completed assessments and judgments. 
Money paid upon a judgment which is merely irregu- 
lar or erroneous cannot be recovered back while the 
judgment remainsin force. But money involuntarily 
paid upon a judgment which is utterly void can be re- 
covered back without first causing the judgment to be 
reversed or vacated. This was not a voluntary pay- 
ment by the plaintiff within the rules of law applica- 
ble to such payments. We must assume that the as- 
sessment was valid upon its face, and that a valid war 
rant was out for its collection, and it has been repeat- 
edly held that payment to an officer who has a valid 
process which he can enforce, and which he threatens 
to execute, is not a voluntary payment (Peyser v. 
Mayor, etc., 70 N. Y. 497), and the money having been 
taken from the plaintiff wrongfully, and the defend- 
ant having no right to retain the same, no demand 
prior to the commencement of the action was neces- 
sary. Brencker v. Port Chester. Opinion by Earl, J. 
(Decided Jan. 19, 1886.] 
° 


——__.___—__— 


INSURANCE LAW. 

HIRE POLICY—CONDITIONS — WAIVER — PRINCIPAL 
AND AGENT.—Block in New York applied to Hel- 
ler, an insurance broker, to place insurance on his 
stock and fixtures. Heller passed the application over 
to Anderson, another broker, who in turn sent*it to 
Harrisburg, to one Huntzinger, the general agent of a 
Philadelphia insurance company. Huntzinger placed 
the risk with his eompany, who sent him a policy in 
Block’s name. This policy contained conditions to 
the effect that the premiums must be paid at the office 
of the company in Philadelphia, or to an agent ex- 
pressly authorized in writing to receive them; also 
that in case of loss there must be furnished a certifi- 
cate under the hand and seal of the chief of the fire 
department, stating that the assured had honestly 
sustained the loss; and finally thatthe policy would 
not be valid “‘ until countersigned by Huntzinger at 
Harrisburg.’”” Huntzinger countersigned the policy 
and forwarded it to Anderson, who gave it to Heller 
for Block. On January 14, 1881, Heller paid the pre- 
mium, which he had previously received from Block, 
to Anderson. That night the insured property was 
damaged by fire. On January 25, 1881, Anderson for- 
warded the premium, with others, to Huntzinger, in 
the regular course of business between them. The lat- 
ter refused to receive it, and the company declined to 
pay the loss. Inasuit by Block on his policy, held, 
that he was-entitled to recover. Huntzinger was the 
duly accredited agentwf the company, and did not ex- 
ceed his authority in countersigning and forwarding 
the policy. He was also Anderson’s principal. The 
company knew the risk was in New York, and that 
Huntzinger must place it through an agent in that 
city. It was not error therefore for the court to re- 
fuse to charge that the company was not liable unless 
the premium was paid in Philadelphia or to an agent 
authorized in writing to receive it; but to leaveit to 
the jury, whether the course of dealing by the com- 
pany did not justify the belief that Anderson was 
duly authorized to receive the premium. Block did 
not furnish the certificate from the chief of the fire 
department, because that officer refused to become a 





party to adjustments. Held, that this was immaterial, 
and that the company had no right to require such a 
certificate. Sup. Ct. Penn., Oct. 5, 1885. Mutual Fire 
Ins. Co. v. Block. 


FIRE POLICY—OCCUPATION OF DWELLING—A dwell- 
ing house on a farm which is not occupied, except by 
the men working the farm during the time they are so 
employed for cooking their meals and sleeping, is not 
occupied within the meaning of a policy of fire insur- 
ance that provides that buildings unoccupied shall not 
be covered by the policy. Certainly the word ‘‘ occu- 
pancy,”’ as used in the policy, is not to be understtood 
in any technical sense. It is not the occupancy or 
possession which follows the legal title, and which the 
assured might be said to have by reason of owning 
and cultivating the farm. It means something more 
than this. As applied to the dwelling, it is to be un- 
derstood in the popular sense as defined in the follow- 
ing cases: “ Fora dwelling house to bein a state of 
occupation there must be in it the presence of human 
beings as at their customary place of abode, not abso- 
lutely and uninterruptedly continuous, but that must 
be the place of usual return and habitual stoppage.” 
Folger, C. J., Herrman v. Adriatic Fire Ins. Co., 85 
N. Y. 169. ‘A dwelling house and barn are unoccu- 
pied, within the meaning of an insurance policy, which 
provides that buildings unoccupied shall not be cov- 
ered by the policy,where the house is only used by the 
insured and his servants for the purpose of taking 
their meals there when engaged in carrying on a con- 
tiguous farm, and the barn is only used for the pur- 
pose of storing hay and farming tools.’”’ Ashworth v. 
Builders’ M. F. Ins. Co., 112 Mass. 422. To the same 
effect are Keith v. Quincy M. Ins. Co., 10 Allen, 228; 
American Ins. Co. v. Padfield, 78 Ill. 167. Sup. Ct. 
Wis., Dec. 1, 1885. Fitzgerald v. Connecticut Fire Ins. 
Co. Opinion by Cole, C. J. [25 N. W. Rep. 785.] 


—_—__+ —__ 


CORRESPONDENCE. 
ALLEGED FAULTS IN THE CODE OF CRIMINAL PROCED- 
URE. : 
Editor of the Albany Law Journal: 


In December, 1882, I published in your valuable 
journal an article entitled ‘‘Some Defects and Incon- 
gruities of the Code of Criminal Procedure ”’ with ref- 
erence to which I received many inquiries from attor- 
neys and magistrates. The purpose of that communi- 
cation was to call the attention of the judiciary com- 
mittees of the Legislature to defects which were caus- 
ing much doubt, uncertainty and criticism of the Code 
referred to. While I approve of this Code as a whole, 
there are imperfections in it which can be easily rem- 
died, but which the Legislature seem to have neg- 
lected. Allow me again to call attention to some of 
the imperfections which are constantly giving rise to 
contention and inquiry. 

Compare section 56 with section 211. 

Section 56 is, so far as the point under consideration 
is concerned, as follows: ‘‘Courts of Special Sessions 

* * * have in the first instance exclusive j urisdic- 
tion to hear and determine charges of misdemeanors 
committed within their respective counties, as fol- 
lows:’’ (Then follow the offenses which a Court of 
Special Sessions can try). It will be observed that if 
that court has jurisdiction at all, it has in the first in- 
stance exclusive jurisdiction to hear and determine. 

Section 211 requires that where the offense is triable 
by a Court of Special Sessions, before holding the de- 
fendant to answer, the magistrate must inform him 
(the defendant) of his right to be tried by a jury after 
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indictment, and must ask him how he will be tried. 
If he shall require to be tried by a jury after indict- 
ment, he can only be held to answer to a court having 
the authority to inquire by the intervention of a 
grand jury. . 

This section 211 was passed with the original draft 
of the Code, and bas not been altered, although sec- 
tion 56 has been twice amended. As originally passed 
section 56 simply gave Courts of Special Sessions 
“power to hear and determine ”’ such offenses, and sec- 
tion 58 gave defendant the right to elect. Section 56, 
as it now stands, effectually repeals section 211, and 
yet it stands in the Code only to confuse and annoy 
committing magistrates. 

Another question frequently arises as to whether 
the information laid before the magistrate, that a 
crime has been committed, must bein writing. Some 
assume that it must, and others that it may be, oral, 
aud book-makers and those who print blanks for use by 
committing magistrates seem to differ. This is a ques- 
tion which ought not to be left open for dispute, for if 
a written information is necessary it goes to the juris- 
diction of the magistrate. 

Let us examine: Section 145 is as follows: ‘‘The in- 
formation is the allegation made to a magistrate that 
a person has been guilty of some designated crime.” 
Section 148 is as follows, in part: ‘“‘ When an informa- 
tion is laid before a magistrate of the commission of a 
crime, he must examine on oath the informant or 
prosecutor and witnesses,”’ etc. 

Section 151 prescribes the form of the warrant, and 
among its recitations are these words: ‘ Information 
upon oath having this day been laid before me,” etc. 
From this some allege that the information referred 
to and defined in section 145 must be in writing and on 
oath, and others that the word ‘‘ information ”’ in the 
form of the warrant only refers to the facts elicited 
from and found in the depositions of the complainant 
and his witnesses. 

It will be observed that section 148 speaks of an in- 
formation being laid before the magistrate, from which 
it is argued that the information there referred to is 
a tangible, visible charge of crime. 

By section 188 **whenthe defendant is brought be- 
fore a magistrate upon an arrest, either with or with- 
out a warrant, on a charge of having committed a 
crime, the magistrate must immediately inform him 
of the charge against him,”’ etc. 

Section 194 is in part as follows: ‘“‘At the examina- 
tion the magistrate must in the first instance read to 
the defendant the depositions of the witnesses exam- 
ined on taking the information.’’ Here the informa- 
tion would seem clearly to be the facts and circum- 
stances found in the depositions, and not “ the infor- 
mation which is spoken of in section 145, and referred 
to in section 148 as the information in those sections 
are clearly antecedent to the depositions. 

It will be noted that section 221, which designates 
the papers which are to be returned to the court, does 
not mention an information, which fact perhaps does 
not argue strongly either way. 

Turning to section 699, we find that when a Court of 
Special Sessions has jurisdiction when the defendant 
is brought before the magistrate, ‘“‘ the charge against 
him must be distinctly read to him, and he must be 
required to plead thereto.’’ Where is this charge 
which must be read? Is it inthe evidence— facts and 
circumstances found in the depositions — in the war- 
rant, or in a written information? From these refer- 
ences it is argued: 

First. That ‘the information”’’ mentioned in section 
145, and the “* an information’? mentioned in section 
148 have reference to an information in writing and 
on oath. 





Second. That they refer to an information in writ- 
ing, but not necessarily 2n oath. 

Third. That they refer to the facts communicated to 
the magistrate, which need not be on oath or in writ- 
ing. 

Whatever may be the individual opinion of lawyers 
and magistrates as to the true construction, the differ- 
ent senses in which the word ‘‘information”’ is used 
only gives rise to uncertainty and occasions much con- 
troversy and needless delay and expense in the appre- 
hension and punishment of offenders. 

By section 732, ‘‘when the defendant, upon being 
brought before the magistrate, requests a trial by a 
Court of Special Sessions, the preliminary examina- 
tion of the case is dispensed with.” 

Some construe this to mean that the defendant 
must have a preliminary examination unless he re- 
quests to be tried by the court without it, and others 
that the section was passed at the time of, and to be 
read with, section 58 as originally passed, and that 
since the amendments to sections 56 and 58 no request 
is known to the Code in such case, and the court 
should proceed to try without request and without 
examination, as the court must try in the cases men- 
tioned, having exclusive jurisdiction. 

By section 189 the magistrate ‘‘must, upon the re- 
quest of the defendant, require a peace officer to take 
a message tosuch counsel in the town or city, as the 
defendant may name. The officer must, without de- 
lay and without fee, perform that duty.” This pro- 
vision is impracticable, especially in rural districts, 
and is a hardship to the peace officer whose expenses 
in conveying the message to counsel would often be 
five times the amount allowed for the arrest. The 
first clause of this section is the substance of the stat- 
ute in force before the Code, and is believed to be all 
that is necessary to protect the rights of the defend- 
ant. 

Sections 558, 559 and 580 refer to the second subdi- 
vision of section 557, but since the amendment of that 
section it has no second subdivision. Does not such a 
condition of a statute give rise to uncertainty ? Should 
not the Legislature make haste to correct? 

Section 56 confers exclusive jurisdiction upon Courts 
of Special Sessions in the first instance ‘‘to hear and 
determine charges for misdemeanors committed 
within their respective counties,’ ete., enunciating 
them. 

Part IV of the Code is entitled “‘ Of the proceedings 
in criminal actions prosecuted by indictment.” 

Section 135 of that title provides that if the crime is 
committed within five hundred yards of a county 
boundary, the jurisdiction is in either county. Quere: 
Jurisdiction to do what—to “prosecute by indict- 
ment?’’? Suppose then that the offense were one em- 
braced within section 56, of which a Court of Special 
Sessions has exclusive jurisdiction, and the offense 
was committed in Clinton county, but within five 
hundred yards of Essex, how should the offender be 
prosecuted in Essex? Should he be indicted or tried 
ina Court of Special Sessions? Did the Legislature 
intend to make offenses triable in one county, but 
which were committed within five hundred yards of 
the county line, but in another county indictable, 
while if the same offense had been committed in the 
county where the trial is had, it must be tried in a 
Court of Special Sessions? The same question is raised 
under sections 136 and 137. 

Section 849 does not provide for an adjournment in 
bastardy cases on the application of the superintend- 
ent of the poor, as the former statute did. Magis- 
trates may well doubt whether they have power to 
grant such adjournment without the consent of the 
defendant. Assuming that the female who is the main 
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witness is in a condition such that her immediate at- 
tendance canrot be had at the time of the arraignment 
or at the time*to which the proceeding has been ad- 
journed on defendant's motion, it is submitted that 
the superintendent would meet with some embarrass - 
ment. 

That there is pressing need of modifications of the 
Code in the respect referred to, will, I think, be con- 
ceded by every prosecuting attorney in the State, who 
has doubtless been more or less aunoyed by the nu- 
merous inquiries from committing magistrates, and 
often by a failure of justice proceeding from the in- 
harmonicus provisions of the Practice Code. If I am 
in error in any of the above suggestions, I shall gladly 
be corrected; if right, there can be no excuse if the 
Legislature does not correct the incongruities and re- 
move the uncertainties referred to. 

Yours very truly, 


BRASHER FAs, N. Y., Feb. 1, 1886. 


L. C. LANG. 


THe New YORK BAR ASSOCIATION AND THE CIVIL 
CopE. 


Editor of the Albany Law Journal: 

Asamember ofthe association of the bar of this 
city permit me to congratulate you on the candid and 
fearless spirit of your comments upon the recent ac- 
tion of the association upon the codification question. 
The friends of law reform and the codification of the 
laws have always sought an open and fair discussion 
upon the merits of that system. They have never been 
able to get itat the meetings of the bar association. 
For the past four years a committee, composed of 
members who are opposed to the Code, have by per- 
sonal efforts, in the nature of pamphlets, circulars and 
letters, sought to prejudice the profession against it. 
Visits by the committee at the expense of the associa- 
tion have been made to Albany for the purpose of pre- 
venting action in its favor by the Legislature. In the 
face of the express provision of the Constitution call- 
ing for a codification of the laws of this State, they 
have persistently opposed its adoption. 

The people of the State, in whose interests all laws 
should be enacted, have since 1846 demanded a Civil 
Code. In the Constitutional Convention of 1846, which 
was composed of some of the ablest men in the State, 
there were such lawyers as Charles O’Conor and 
Samuel J. Tilden, and when that body of men from all 
parts of the State declared by positive constitutional 
enactment that tae laws should be simplified and re- 
duced to a Code, it is remarkable that some lawyers of 
a later generation (when the laws have become more 
complex and ponderous) should seek to defeat the 
coustitutional provisions. If the opponents of the 
Code had sought to formulate a better one than that 
presented by the commission it would have been more 
in keeping with the declared objects of the associa- 
tion. 

The present condition of the laws of this State 
upon any given proposition is the most un- 
certain and unsatisfactory of any State in the 
Union. Matt Carpenter once told a young lawyer 
that he could find any question decided every way in 
New York. There never was greater confusion and 
conflict of opinion in any age of enlightened jurispru- 
dence. 

And when Mr. Field framed two questions to be dis- 
cussed by the association, one of which was, ‘‘ Can the 
laws of the State be reduced to the form of a stat- 
ute?”’’? the opponents of the Code were evidently 
afraid to discuss that proposition. It that question 
were asked the youngest student in the Albany Law 
School, would he hesitate to answer? 





Then why this determined opposition on the part of 
certain lawyers in New York city? Now that the ju- 
diciary committees have the question under considera- 
tion, let us hope that they will present a report that 
will secure an immediate passage of the bill and the 
prompt signature of the governor. 

A MEMBER OF THE ASSOCIATION. 

New York, Feb. 1, 1886. 


Tue Crry BAR ASSOCIATION. 
Editor of the Albany Law Journal: 


In your recent article on ‘‘The Relations of the New 
York City Bar Association, as a Law Corporation, to 
the Public,’’ you touch upon a great subject, which 
should be of interest to every lawyer, and as your re- 
flections are stated to be only tentative, the following 
remarks, which attempt to present the other side of 
the question, may be of interest to your readers. 

You assert three propositions: First, that the par- 
ticipation of associations of lawyers in public affairs is 
an evil; secondly, that the association of the bar of 
the city of New York has no right to such participa- 
tion; thirdly, that the part which this association has 
hitherto taken in public affairs, reflects little credit on 
its members. 

As to the first and most general proposition, I would 
call the attention of your readers to the movement 
now going on in all trades and professions to form 
city, State and National organizations for furthering 
the interests peculiar to that trade or profession. Ten 
years ago these organizations were almost unknown; 
now you cannot take up a daily paper which does not 
chronicle their doings. In New York city the proceed- 
ings of the Central Labor Union are reported more 
fully than those of the Board of Aldermen; the meet- 
ings of the former are conducted with more decorum, 
and the subjects which they discuss and decide upon 
are of more moment to our whole community than 
those of so-called city fathers. The Produce, Cotton, 
Iron, Real Estate Exchange, and many others, have 
law committees, whose duties consist in watching over 
the peculiar interests of those trades in public affairs, 
and in introducing bills, and engaging counsel to ar- 
gue in their support before legislative committees. 

The legislative committee of the State Medical So- 
ciety appeared yesterday with its salaried counsel be- 
fore a committee of the Legislature. 

They are compelled so to do, because the represent- 
atives from the city of New York year after year are 
not chosen from these business and workingmen, and 
consequently do not understand their wants or ex- 
press their wishes unless special efforts are made to 
enlighten them. This bar association therefore cer- 
tainly has precedents enough for taking part in pub- 
lic affairs; nor do I think that the practice is repre- 
hensible in theory. 

Our government was formed when only three and 
one-third per cent lived in cities of more than 
eight thousand inhabitants; at presentin this State 
moxe than fifty per cent live in such cities. The popu- 
lation was then agricultural, gaining its living directly 
from the soil; now more than half of the population 
lives from circulating or manufacturing its detached 
products. 

The division of an agricultural population by geo- 
graphical lines into political units for the purpose of 
selecting its legislators is natural, and secures the rep- 
resentation of the chief interest of that neighborhood, 
whether it be the protection of the hop, dairy or cat- 
tle interest. But when a city is divided by geographi- 





cal lines into election districts, the result is that men 
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of the most various occupations and interests are 
forced to unite upon some one as their so-called rep- 
resentative, because they sleep in the same neighbor- 
hood, although they have in common the real] inter- 
ests which they wish attended to, with men who live 
scattered all over the city. Consequently, so long as 
the present artificial division of cities into small elec- 
tion districts continues, citizens must form associa- 
tions and seek to impress their so-called representa- 
tives with their real wishes, by petitions, deputations, 
etc. Individual efforts have proved to be entirely in- 
sufficient. 

I fail to see why any exception should be made in 
the case of the legal profession. It is true that the 
functions of the lawyer class in this country are very 
important, and always have been. In the description 
of New York society (Colden Papers, p. 66) just prior 
to the revolution, the Tory Liutenant-Governor Col- 
den declared ‘‘ the gentlemen of the law” to consti- 
tute the class most opposed tothe prerogatives of the 
crown; and any one can understand this who will read 
the minutes of that first association of New York law- 
yers, preserved in the New York Historical Society, 
in which “‘ Whether the king can do no wrong” and 
similar questions were discussed. 

Rather than compare our legal associations to 
Jacobin clubs, [ would remind your readers that it 
was the refusal of the French judges and legal asso- 
ciations (Parlement of Paris) to sanction the arbi- 
trary edicts of Louis X VI which precipitated the revo- 
lution, and that the Jacobins, when in power, showed 
not the slightest sympathy with this class, whose 
members had been the first to suffer imprisonment in 
defense of the just rights of the people. 

In this country, in the hour of need, the lawyers 
were not the last to prove their patriotism; and to- 
day, in all movements for the public good, it is the 
lawyers who give their time and energy, and upon 
whom success{depends. 

Believing then that there is no especial reason why 
the lawyer class should be debarred from the partici- 
pation in public offairs, are there not enough objects 
concerning which it would be an advantage to the 
public as well as to the profession, that an expression 
of the opinion of the lawyers of this community 
should be conveyed to the Legislature? 

On account of the length of this communication, 
its close must be deferred to another occasion. 

Respectfully yours, 
J. BLEECKER MILLER. 


Feb. 4, 1886. 
—_———_.—_____. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Feb. 9, 1886: 

Order reversed and judgment on report of the ref- 
eree affirmed with costs—Charles Stewart and others, 
appellants, v. Wm. D. Marvel, respondent.—Judg- 
ment affirmed with costs—Alden B. Stockwell, appel- 
lant, v. Joseph Richardson, respondent; Orville Din- 
gee, respondent, v. N. Y. C. & H. R. R. Co., appellant; 
John Fay and another, respondents, v. John Lynch, 
impleaded, appellant; Cornelius Fitzpatrick, respond- 
ent, v. Forty-second Street and Grand Street Ferry R. 
Co., appellant; E. L. Doughty and another, respond- 
ents, v. Manhattan Brass Co., appellant; Blanca Hex- 
amer, appellant, v. Wm. H. Webb, respondent; Ed- 
ward W. McGinness and another, appellants, v. Henry 
Smythe, respondent; Francis B. Brewer, respondent, 
v. Union Pacific R. Co., appellant: Juliet R. Lock- 
wood, appellant, v. Wm. M. House, respondent: Du- 
plex Safety Boiler Co., respondent, v. C. Henry Gard- 
ner et al., appellants; Wm. Allendorph, respondent, 





v. John C. Wheeler, impleaded, appellant; Louis Cas- 
per, respondent, v. Edwin Wallace and another, appel- 
lants.——Order affirmed and judgment*‘absolute en- 
tered against the defendant with costs—Matthew C. 
Uhrig, respondent, v. Williamsburgh City Fire Ins. 
Co., appellant. ——- Judgment reversed, new trial 
granted, costs to abide event—Wm. Pease, respond- 
ent, v. Delaware, Lackawanna & Western R. Co., ap- 
pellant; Wm. H. Catlin, respondent, v. Alembert 
Pond and others, appellants; Dennis Larmore, re- 
spondent, v. Crown Point Iron Co., appellant.——Mo- 
tion to put case on calendar denied; $10 costs—Daniel 
R. Lyddy, appellant, v. Long Island City, respondent. 
— Judgment overruling demurrer reversed, and 
judgment entered for plaintiff, with liberty to de- 
fendant to answer within twenty days on payment of 
costs—John B. Cornell and another, appellants, v. 
John Roach, respondent.——Order 2firmed with costs 
—In re petition of Ulrich Maurer for the custody of 
William Maurer, an infant. Motion to put case on 
calendar denied without costs—J. Smith McMaster v. 
State of New York.— Motion to open default and re- 
store cause to calendar. Motion to open default 
granted and issue restored to the calendar, provided 
the appellant within ten days after service of copy of 
this order pay the respondent’s attorney $50 and dis- 
bursements, and stipulate, if respondents desire, to 
submit the appeal on the printed points; otherwise 
the motion is denied with $10 costs—John Fisher, ap- 
pellant, v George F. Langbein and another, respond- 
ents.—Motion toamend remittitur denied with costs 
—People, ex rel. Adon Smith, Jr., committee, appel- 
lants, v. Thomas B. Asten and others, respondents. 
—Motion to consolidate appeals denied with costs— 
Julia E. Blackburn, respondent, v. Eliza Wheeler, ap- 
pellant.——Motion to strike from calendar or dismiss 
appeal. Appeal dismissed unless appellant shall, 
within ten days from the service of this order, exe- 
cute, file and serve the proper undertaking and pay $10 
costs of this motion—Rebecca Race v. Arthur Gilbert 
and others, respondents, and 8S. N. Dada, appellant. 











NOTES. 

Any person desirous of inspecting thé actual last 
will and testament of the immortal bard of Avon can 
do so by visiting Somerset House and paying a shilling. 
The visitor is conducted to a dimly-lighted room, in 
which this precious relic is preserved, and is not a lit- 
tle astonished to find it securely fixed in a series of 
frames [protected by glass. The will remained for 
many years without any attempt being made to pro- 
tect it from the wear to which it was subjected. In- 
deed the reference to the will during the period at 
which it was unprotected has slightly worn away the 
writing at the folds of the paper. It is a remarkable 
fact that for every Englishman who visits Somerset 
House to inspect it, there are at least two Americans. 
The will has been reproduced in fac simile on two or 
three occasions at distant intervals, one of the last 
copies being taken in 1864, when a fac simile (now out 
of print) was published at six shillings. Fac similes 
have for many years past been exceedingly scarce, and 
a sovereign or more has been paid for good copies. 
Messrs. Cassell & Co. have now reproduced the will in 
a form which will enable every person to possess it, 
for they will issue a fac simile copy with Part I of 
** Cassell’s Illustrated Shakespeare,’ to be published 
on the 26th inst., the price of the part, including the 
will, being but 7d. This new fac simile of the will has 
been very carefully executed, its permanent value be- 
ing greatly enhanced by its being printed on paper of 
antique style, and in ink similar in color to that of 
the original document.—Law Times. 
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CURRENT TOPICS. 

R. GILBERT M. TUCKER, of this city, whose 
criticism of the use by lawyers of the word 
‘enjoin’ in the sense of ‘‘forbid’ was the sub- 
ject of remark in these columns, has published his 
paper read before the Albany Institute, entitled 
“ Tocutius in Fabrica,” in which he speaks of severel 
common instances of the misuse of familiar words. 
He inclines to defend the use of ‘‘ reliable” and 
of ‘‘talented.” He wishes for another word than 
‘“‘numerous ” for ‘‘many;” and for a verb for ‘ re- 
place ” when used in the sense of substitute. Why 
not use ‘‘substitute?” He denounces ‘ helpmeet,” 
** poetess ’’ and ‘‘manageress,” roundly and prop- 
erly. Also “hydropathy,” although ‘ allopathy ” 
and “homeopathy” are right. He reminds us that 
**restive”’ does not mean “uneasy,” but the con- 
verse — lazy. Also that “ fabulous ” does not mean 
“very great”—as ‘‘fabulous value.” “ Imperti- 
nent”? for ‘‘insolent” he thinks improper; but 
Worcester gives that meaning. That is one word 
which lawyers use in its exact meaning —“ irrele- 
vant.” He points out that a ‘ teetotaller” is not a 
‘temperate ” man, for ‘‘ temperate ” implies a mod- 
erate use. He says that ‘‘circumstances cannot 
“occur.” He says that ‘‘demean” is not syn- 
onymous with “debase.” “Sustain ” for “ receive,” 
as in the case of a trifling bruise, is improper. 
“Liable” for ‘‘ likely” is an abomination. So is 
“aggravate” for “exasperate,” although used by 
some good writers; it means “ to make worse.” In 
most, if not in all of his criticisms, Mr. Tucker is 
right, and it is worth while to learn from him how 
to write and speak good English —or perhaps we 
should merely say English. The best writers and 
speakers frequently use bad grammar, and their ex- 
ample should not be allowed to acquire title by pre- 
scription. Grammar is just as easy as bad gram- 
mar, and no lawyer ought to be too proud to study 
to make and keep himself grammatical. It is a 
good thing to study the dictionaries. One of the 
best rhetoricians of this State, the late William A. 
Beach, was a devoted student of the dictionary, 
and we are inclined to believe that it was the only 
book that he read in his last years. Crabbe’s or 
Soule’s Synonymes are also worth constant study. 
Let Mr. Tucker take notice that we write ‘‘syn- 
onymes”” with malice prepense, although he leaves 
out the e, and so does Webster. We like our and 
Worcester’s way the better, because the word then 
does not remind us of that sinner, Nym, the ras- 
cally follower of Falstaff. We must not forget to 


laugh with Mr. Tucker at-the requirement by the 
United States post-office department that the sender 
of a registered letter shall “indorse his name on the 
face of the envelope.” And we would suggest to 
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him to say something about the use of ‘‘ this much” 
for ‘‘thus much.” 


The current number of the American Law Review 
gives a group of articles on Codification by David 
Dudley Field, Edmund Kelly, Alexander Martin, 
Alexander P. Lawton, U. C. Bonney and John F. 
Dillon. These gentlemen are all strongly in favor 
of codification except Mr. Bonney, and he is mildly 
in favor of it. Mr. Bonney incidentally makes a 
recommendation that in every case there ‘‘be a 
parliamentary inquiry to determine the existence of 
such” probable “cause.” To this we are utterly 
opposed. It would nearly double the amount of 
litigation, and in cases of denial would not satisfy 
the suitor. Mr. Bonney conveys some excellent 
advice however as to the right constitution of a 
code, and the right method of making one. These 
articles will be found very interesting, and we are 
glad to note that the Review promises a group 
on the other side. Let us have the discussion. 


Ours has been so long the solitary ‘‘ voice of one 
crying in the wilderness” in favor of codification, 
so far as legal journalism is interested, that it is 
really a comfort to discover that we have an alert 
and efficient coadjutor at last in the American Law 
Review, the most influential and able publication of 
its class in America. Our readers who do not agree 
with us on this subject —and they are numerous — 
will perhaps have a little more patience with us 
when they read the following from the Review: 
‘* The blind and stupid opposition which the move- 
ment in favor of the codification of the law is en- 
countering in the United Stateg, is not a particle 
above the opposition which the movement in favor 
of abolishing law French and conducting legal pro- 
ceedings in English, encountered in the legal profes- 
sion in England more than two hundred years ago. 
The question is this, and only this: Shall that portion 
of the law which is settled, and that which is capa- 
ble of being definitely and precisely stated, be written 
and authoritatively published in one book, or shall 
it be scattered, as now, through several thousand 
books? <A majority, and we are ashamed to say a 
very large majority of the New York City Bar As- 
sociation, at a recent meeting answered this ques- 
tion in the negative. The influence of the legal pro- 
fession upon public opinion, and the respect which 
the public entertain for that profession, have been 
for several years steadily declining. When a body 
composed of the most cultivated members of that 
profession will, by a majority whieh amounts almost 
to unanimity, vote down a resolution to the effect 
that the law ought, as far as possible, to be reduced 
to the form of a statute, it must be said that the 
poor opinion which the public entertain of the le- 
gal profession is fully justified, Enlightened lay- 
men see that no reform in the law is practicable ex- 
cept that it be put on foot, and directed by the 
members of that profession who alone are learned in 
the law. They also see that a large portion—a 
majority, as it appears so far of that profession —- 
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are opposed to what thinking laymen must regard 
as a most urgent and needy reform, and they draw 
from this the inference that the real reason why so 
many lawyers oppose such a reform is, that the law- 
yers are interested in keeping the law in such a 
state of intricacy, confusion, perplexity and mys- 
tery, that whenever a business man wants to know 
what the law is on any point he must go to a 
lawyer with a large fee. In our judgment this opin- 
ion of laymen is in part justified by the facts. In 
other words, while we believe and fully concede that 
a good deal of the opposition to codification springs 
from learned and honest visionaries who believe 
that it would have the effect of checking what they 
are pleased to term the natural growth of the law, 
another portion of it is real dishonesty, having a 
foundation in no higher motive than the desire of 
lawyers to keep the law in a state of confusion and 
mystery, and thereby increase legal business and en- 
hance legal fees.” Now, Messrs. Carter, Dwight 
and J. Bleecker Miller, to the rescue! Here’s an- 
other heretic to be burned! And really he seems 
a more ‘‘ offensive partisan” than ourselves. And 
as Rip Van Winkle says in the play, ‘‘now he’ll 
cotch it.” 


It has been suspected that Shakespeare had stud- 
ied law. At all events he lays down a great deal 
of law, and it is always good, we believe. This 


being true, his autograph may be deemed desirable 
by some lawyers. 


It is an exceedingly scarce sig- 
nature, and not a remarkably good one—not so 
good as our own, for example, and by no means so 
elegant as many of the reformed autographs of 
those penmen who study Mr. Gaskell’s Compen- 
dium, which are cOntrasted and published in the 
advertising columns of The Century. Still it is 
probably worth more money. At any rate, what 
‘is claimed to be » veritable autograph” of the 
said William is offered for sale by the Shakespeare 
Society of New York. It must be observed that 
William’s education was very defective, if it is true, 
as James Freeman Clark alleges, that ‘‘his very 
name is spelled in at least two different ways in 
manuscripts professing to be his own autograph.” 
Of course, if there was not any Shakespeare, and 
Bacon was the man, this discrepancy would be ac- 
counted for on the theory that he had forgotten 
how he had spelled his name. But then if Bacon 
wrote it, it would have no value as the signature of 
William. On the whole we do not care for it our- 
selves, but we would recommend that New York 
lawyer who paid $8,000 for a Bible, when he could 
have got one for fifty cents, or even for nothing, to 
buy it. 


Speaking of handwriting — the last number of 
the West Coast Reporter gives the opinions of the 
United States Circuit Court, by Deady and Sawyer, 
JJ., in the famous divorce case of Sharon v. Hill, 
with fac similes. It is a very entertaining and 
something instructive case, and loses none of its in- 
terest now that Sarah Althea has married her law- 





yer, and she and he are ‘‘ going for” the estate of 
the deceased defendant, ‘*‘Sharon’s lovely rose ” 
having been plucked by the icy hand of death. The 
suit was brought to have the alleged marriage de- 
clared false, and the defendant, Sarah Althea, had 
judgment at the trial before a referee, but this is 
now set aside, on the ground that the letters, pur- 
porting to have been written by the plaintiff to the 
defendant, and addressing her as ‘‘ dear wife,” are 
forgeries. Judge Deady ‘ cannot refrain from say- 
ing in conclusion that a community which allows 
the origin and integrity of the family — the corner- 
stone of society—to rest on no surer or better 
foundation than a union of the sexes, evidenced 
only by a secret writing, and unaccompanied by 
any public recognition of each other as husband 
and wife, or the assumption of marital rights, du- 
ties and obligations, except furtive intercourse, 
more befitting a brothel than otherwise, ought to 
remove the cross from its banner and symbols, and 
replace it with the crescent.” 


In Judge Dillon’s interesting remarks, in another 
column, on the railroad case tried at Santa Fé, he 
omits to note the fact that the lawyers on one side 
at least brought a large law library on their train. 
Railroads have revolutionized legal practice, as they 
have revolutionized warfare. The fact is noticea- 
ble in our own Court of Appeals, where it is assisted 
by a day calendar. <A few years ago three or four 
lawyers of this city argued nearly all the causes. 
One of them argued a third of all the causes. Now 
the attorneys themselves come by sleeping car, and 
argue their own causes, 


a 


NOTES OF CASES. 

MECHANICS’ lien will not attach for lumber 
{4 and sand hauled by a sub-contractor to prem 
ises on which a building was being erected. Wel 
ster v. Real Estate Improvement Co., Massachusetts 
Supreme Court, January, 1886. The court said: 
‘* Under certain circumstances a lien may be estab- 
lished for work done away from the premises in the 
construction of a building. Dering v. Wilbraham 
Society, 13 Gray, 414; Bennett v. Shackford,11 Allen 
444; Jones v. Keen, 115 Mass, 170; Wilson v. Sleeper, 
131 id. 177. In these cases, although the labor was 
not performed upon the premises, it was done on 
the material ‘which was designated or intended for 
use in the building on the premises, and was in fact 
so used.’ Such labor was therefore to all intents 
and purposes performed in the erection, alteration 
or repair of a building under the terms of the stat- 
ute. Where for the sake of convenience, or from 
necessity, the material is shaped, the lumber sawed, 
planed and fitted for its proper place in the struc- 
ture, where the stairs are built, or the doors are 
made for the building away from the premises, but 
in reality as parts of the labor of construction or re- 
pair, intended to be used, and actually so used, be- 
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coming parts of the structure, this work and labor 
are as effectual in laying the foundation for a lien 
as if performed upon the real estate on which the 
house is erected. These cases furnish no precedent 
for the case at bar. The petitioner does not allege 
that he performed any labor upon material which 
became part of the structure, so as to change its 
shape or character in order to adapt it to the build- 
ing. He did nothing with the sand to make it fit 
and proper to enter into the construction of any 
part of the house, nor did he perform any labor by 
which the lumber was fitted and adapted to any 
section of the structure. What he did was to draw 
the sand to these premises so that the contractor, 
if he saw fit, with other material could make it into 
mortar, and use it in the construction of the build- 
ing. In the same way with the lumber. When de- 
livered the contractor could do with them as he 
pleased. He could sell the Immber, as his assignee 
in insolvency afterward did as to part, or he could 
use the sand in making mortar and then sell it, as 
was done by his assignee as to « portion thereof, or 
he could employ them in the erection of the house. 
We think this labor of the petitioner does not come 
within the terms of the statute; that it was not con- 
nected with the building of the structure, and that 
it was too remote to enable him to establish a 
mechanics’ lien therefor.” 


In Wilkinson v. Heavenrich, Supreme Court of 
Michigan, Jan. 6, 1886, 26 N. W. Rep. 139, it was 
held that a contract in writing for services for a 
term exceeding one year, at a stipulated salary, 
signed by the employer only, and containing no 
promise on the part of the employee to perform 
such services, is void, and the employee cannot re- 
cover if discharged before the expiration of the 
term. The court said: ‘‘ The conflict of authority 
upon questions of the kind raised upon this record 
is truly bewildering, and the cases are incapable of 
being reconciled with each other; a large and re- 
spectable class holding that a contract which the 
statute of frauds declares shall not be valid unless 
in writing, and signed by the party to be charged 
therewith, need only be signed by the party defend- 
ant in the suit, and that it is no objection to main- 
taining such suit, and recovering upon such con- 
tract, that the other party did not also sign, and 
was not bound by its terms. 2 Kent Com. 510; 2 
Stark. Ev. 614; Smith’s Appeal, 69 Penn. St. 481; 
Tripp v. Bishop, 56 id. 428; Perkins v. Hadsell, 50 
Ill. 215; Old Colony R. Corp. v. Evans, 72 Mass. 31; 
Williams v. Robinson, 73 Me. 186; 8. C., 40 Am. 
Rep. 352. Another and equally respectable class 
of jurists hold that unless the party bringing the 
action is bound by the contract, neither is bound, 
because of the want of mutuality. Lees v. Whitcomb, 
14 E. C. L. 572; Sykes v. Dixon, 36 id. 366; S. C., 
9 Ad. & E.693; Krohn v. Bantz, 68 Ind. 277; Stiles 
v. McClellan, 6 Colo. 89. Amd see also, as bearing 
upon the question, Hall v. Soule, 11 Mich. 496; Scott 
v. Bush, 26 id. 418; Liddle v. Needham, 39 id. 147; 





McDonald v. Bewick, 51 Mich. 79. The cases above 


cited are not intended to be exhaustive on either 
side of the proposition. I shall not attempt a rec- 
onciliation when reconciliation is impossible; buy 
as the question is new in this State, the court is 
left to adopt such view as appears to rest upon 
principle. It is a general principle in the law of 
contracts, but not without exception, that an agree- 
ment entered into between parties competent to 
contract, in order to be binding, must be mutual; 
and this is especially so when the consideration 
consists of mutual promises. In such cases if it ap- 
pears that the one party never was bound on his 
part to do the act which forms the consideration 
for the promise of the other, the agreement is void 
for want of mutuality. Hopkins v. Logan, 5 Mees, 
& W.241; Dorsey v. Packwood, 12 How. 126; Ewing 
v. Gordon, 49 N. H. 444; Hoddesdon Gas Co. v. Hasel- 
wood, 6 C. B. (N. 8.) 289; Souch v. Strawbridge, 2 
id. 808; Callis v. Bothamly, 7 Wkly. R. 87; Sykes 
v. Dizon, 9 Ad. & E. 693; Add. Cont., § 18; Pars. 
Cont., § 448; Utica, ete., R. Co. v. Brinckerhoff, 21 
Wend. 139; Lester v. Jewett, 12 Barb. 502. Such 
was the case here. The consideration consisted of 
mutual promises of the parties not to be performed 
within a year from the making thereof. The de- 
fendants’ promise was in writing, and signed by 
them; but the plaintiff's promise does not appear 
in the writing signed by the defendant, nor was 
any note or memorandum made and signed by him 
promising to labor for defendants three years or 
any length of time. Plaintiff was never bound by 
the agreement. There never was then any consid- 
eration to support defendants’ promises. The 
agreement was void for want of mutuality. The 
plaintiff was under no legal obligation to work for 
defendants a moment longer than he chose, and the 
defendants were under none to keep him in their 
employment. See notes, 47 Am. Rep. 532; 25 Am. 
Rep. 543. 


In Stiltz v. State, Indiana Supreme Court, Dec, 
31, 1885, 4 N. E. Rep. 145, the following instruc- 
tion was held wrong: ‘‘ While each juror must be 
satisfied of the defendant’s guilt beyond a reason- 
able doubt to authorize aconviction, such reasonable 
doubt, unless entertained by all the jurors, does not 


warrant an acquittal.” The court said: ‘‘ This in- 
struction is palpably erroneous. There can be no 
conviction of a crime unless all the jurors are satis- 
fied, beyond reasonable doubt, of the guilt of the 
accused. The law upon this point is firmly settled. 
The instruction before us in effect reverses this rule, 
for it informs the jury that ‘such reasonable doubt, 
unless entertained by all the jurors, does not warrant 
an acquittal.’ This must have induced the jurors to 
think that unless all concurred in entertaining a reason- 
able doubt the verdict should be against the defendant. 
This is in direct opposition to the rule declared by 
our decisions. Castle v. State, 75 Ind. 146; Clem v. 
State, 42 id. 420. This instruction is essentially 
different from the one passed upon in Fassinow v. 
State, 89 id. 235. A reasonable doubt entertained 
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by some of the members of the jury may not com- 
pel an acquittal, but it may so strongly prevail, and 
among so many, as to warrant others in yielding 
their opinions, and joining in a verdict of acquittal. 
At all events, an instruction which indicates, as the 
one under immediate mention does, that individual 
jurors should not acquit unless all the members of 
the jury entertain doubts of the defendant’s guilt, 
is erroneous. It may possibly be that ina case where 
the evidence satisfactorily shows the guilt of the 
accused, there should be no reversal for such an 
error as that committed in giving the instruction; 
but however this may be in other cases, in such a 
case as this, where the evidence is far from satisfac- 
tory, we cannot disregard the error committed in 
giving the instruction under examination.” This 
instruction was unquestionably wrong in effect, al- 
though perhaps not quite so absurd as at first it 
seems. Strictly speaking, an acquittal would not be 
warranted unless all agreed, and none ought to 
agree unless they had reasonable doubt. So that a 
unanimous opinion that there was reasonable doubt 
is essential to a proper acquittal. But a disagree- 
ment would be justified if any one had a reasonable 
doubt. Probably the Appellate Court was right in 
the opinion expressed in the sentence which we 
have italicized. 


a 


COMMON WORDS AND PHRASES. 





\ ANUFACTURE. — Cutting natural ice is a 
i ‘*manufacture.” Attorney-General v. Belle 
Isle Ice Co., Michigan Supreme Court, January, 
1886, 26 N. W. Rep. 311. The court said, by 
Champlin, J.: ‘‘ Worcester defines ‘manufacture’ 
as follows: ‘(1) The process of making any thing 
by art, or of reducing materials into form fit 
for use by hand or by machinery; as ‘an estab- 
lishment for the manufacture of cloth. (2) Any 
thing made or manufactured by hand or man- 
ual dexterity, or by machinery.’ The same word, 
as a verb, be defines (1) ‘to form by manufacture 
or workmanship, by the hand or by machinery; to 
make by art and labor.’ The process described in 
the replication certainly does show that the ice is 
reduced into form fit for use both by hand and by 
the use of machinery, and the answer of the re- 
spondents shows that this is done by the outlay of 
capital, at least of $50,000, and the quantity thus 
manufactured annually is about 30,000 tons. It is 
very likely that the garnering and preparation of 
ice fit for consumers of the article falls very near 
the line. True, its natural condition isnot changed. 
The article itself is a natural product, as described 
in the replication. It is ice when it is taken from 
the river, and it is ice when delivered to consumers, 
The form alone is changed. It is reduced in size, 
and delivered in quantities to suit the convenience 
of the patrons of the company. But it is not nec- 
essary, to constitute the commodity a manufactured 
article, that a chemical change should be wrought 
in the thing manufactured. Iron manufactured 





from iron-ore remains iron, Cotton gathered from 
the boll, and by means of complicated machinery, 
manufactured, becomes the cotton of commerce. 
Lumber is manufactured from logs or timber, sim- 
ply by changing its form. And it has been held 
that grinding bones to produce the bone dust of 
commerce was manufacturing, within the meaning 
of the revenue laws of the United States. Schriefer 
v. Wood, 5 Blatchf. 215. So it was held by the 
Supreme Court of the United States that timber 
split into staves, or into long pieces designed for 
shovel handles, was ‘ manufactured,’ and not cov- 
ered by the reciprocity treaty of 1854. United 
States v. Hathaway, 4 Wall. 404, 408. * * * 
Speaking for myself however I must say that if this 
were a proceeding under sections 8646 and 8647, to 
test the right of the Belle Isle Ice Company to carry 
on the business set forth in the replication, I should 
not consider that business a manufacturing business 
within the meaning of the law, for reasons which 
are set forth in the opinion of Mr. Justice Danforth, 
in the case of People v. Knickerbocker Ice Co., 99 
N. Y. 181, and to my mind are very satisfactory.” 
Music.— The question whether a steam organ is 
‘““music” is one of fact, it seems. At the Surrey 
Sessions, last month, the defendant was indicted 
for keeping a disorderly place, namely, a place for 
the public performance of music without a license. 
The court said: ‘‘The first point the jury had to 
consider was whether the place kept by the defend- 
ant was a ‘disorderly place’ as defined by the act. 
* * * Upon that point the evidence was conclu- 
sive. Then came the question, was the place kept 
as a place for public music? A programme of the en- 
tertainment had been put in evidence, and from this 
the chairman quoted. It was clear that the steam 
organ was held as an attraction to the public to at- 
tend the fair. What the jury had to decide was 
whether the music in this case was an integral part 
of the entertainment so as to bring the performance 
within the meaning of the act requiring the de- 
fendant to take out alicense. * * * The jury 
had heard what the witnesses had said about the 
character of the music, and if they were satisfied 
that the defendant kept and maintained this place 
it would be for them to determine whether it was 
a place for public music, and if they were of that 
opinion they would have to find the defendant 
guilty of keeping what was technically called ‘ 
disorderly place.” The jury said it was music. 
We should say it was not music, but disorderly. 
Buritprine.— A scow may be a building within 
insurance law, and evidence is competent to show 
that it was used as a dwelling. ZHnos v. Sun Ins. 
Co., California Supreme Court, October, 1885. 
Roap, Street.— The word ‘‘road” uniformly 
means a public highway. A ‘‘street” commonly 
refers to a public highway in a village or city, and 
ordinarily includes a sidewalk and roadway. Heiple 
v. City of East Portland, Supreme Court of Oregon, 
December, 1885, 8 West Coast Rep. 639. The court 
said: ‘‘There is a recognized distinction between 
highways or roads and streets, although they are 
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often used in the same sense as importing a public 
way for passage or travel. The word ‘road’ is 
uniformly taken as a public highway, and such is 
the common and legal acceptation of the word 





‘road.’ Respublica v. Arnold, 3 Yeates, 422. It is 
therefore synonymous with highway. A street 


commonly refers to a public highway in a village 
or city, and ordinarily includes a sidewalk and 
roadway. Himmelmann v. Satterlee, 50 Cal. 69. 
‘The word ‘street,’ as commonly understood,’ said 
Agnew, J., ‘means a public highway in a town be- 
tween houses or lots for travel of all persons on 
foot, or on horseback, or in carriages. teed v. Erie, 
79 Penn. St. 352. ‘The word ‘street,’ prima facie 
and naturally, imports a public highway.’ JZumlin 
City of Norwich, 40 Conn. 25. ‘Strictly,’ said 
Marvin, J., ‘a street is a paved way or road, but 
the term is used for any way or road in a city or 
village. It is defined by Bouvier (Law Dict.) as a 
road in a city or village. Thus a highway is a road, 
and astreet isaroad.’ Brace v. N. Y. (. R.Co., 27 
N. Y. 269; see also Conner v. New Albany, 1 Blackf. 
88, 89; Debolt v. Carter, 31 Ind. 355; Clarke v. Com- 
monwealth, 14 Bush, 169; State v. Moriarity, 74 Ind. 
104.” 

Reswence.— In Grogan v. Loudon and Manchester 
Industrial Ass, Co., Q. B. Div., 53 L. T. Rep. (N. 8.) 
761, an applicant for insurance on the life of his 
father stated that his, the applicant’s residence, 
was at a certain street and number in Manchester, 
whereas in fact he was only staying there tempo- 
rarily, and resided in Ireland, whither he returned 
in three months. J/e/d, not an untrue statement 
avoiding the policy. The court, Manisty, J., said: 
‘‘The evidence therefore, in my opinion, all points 
in one direction, that the residence of the assured 
at the time the proposal was made ‘and the policy 
effected was, according to the true meaning of that 
word, in the form of proposal, at the place which 
was actually stated therein.” Smith, J., said: 
‘‘This brings us to the question as to what is the 
meaning of the term ‘residence’ in the document 
of proposal. That document, after the heading, 
asks first, the name of the person proposing to ef- 
fect an assurance, secondly, his profession or occu- 
pation, then his residence. Now that, in my opin- 
ion, means the place where he is living or residing 
at the time of making the proposal, and not where 
he has been residing before, or where he is going to 
reside afterward. If the company desired to know 
this they could have asked the question in so many 
words in the numbered questions which follow these 
particulars with which the proposal opens. The 
assured filled up the space after ‘residence’ with 
the address where he was then residing, and where 
he was going to reside for the next three months, 
and it has been argued, and the county court judge 
has apparently held that that is not the true con- 
struction of the word ‘residence’ in this document. 
I am of opinion that the county court judge wis in 
error, and was not justified in his finding.” 





THE HISTORY OF CONSTRUCTIVE CONTEMPI 
OF COURT. 
OW that the case of Harvey M. Munsell, one of the 
jurors in the O’ Donovan Rossa trial, has been fin- 
ally disposed of by the Court of Appeals, affirming 
the order of the General Term of the Supreme Court, 
reversing the order of Judge Van Brunt, punishing 
him for contempt of court by a fine of $250 and thirty 
days’ imprisonment, it may be interesting to review 
the history of the doctrine of constructive contempt 
of court, on which Judge Van Brunt’s decision was 
based. 

The appellate courts have only decided what every 
lawyer knew before the appeal was taken — namely, 
that the juror in question did not violate any part of 
the statutes defining contempt of court, and that if his 
offense in visiting O’Donovan Rossa’s office de- 
served punishment, it should have been punished as 
a misdemeanor, indictable and triable by a jury, not 
as a contempt. 

It was not a contempt, but Judge Van Brunt chose 
to construe it as such in order to inflict summary pun- 
ishment upon the offender, and thus it became a con- 
structive contempt. 

There can be no question as to the right of courts of 
justice to punish actual contempts committed in their 
presence, both under statutory and the common law, 
nor as to the propriety of exercising this power within 
reasonable legal and constitutional limits, but the per- 
nicious, arbitrary and dangerous doctrine of construc- 
tive contempt of court should have been consigned to 
the tomb of the Capulets long ago. 

It had its origin in the Star Chamber in England, 
and with it should have passed away, for it is opposed 
to the spirit of Magna Charta and all free institutions, 
because it usnrps the functions of trial by jury. It is 
judicial legislation in its worst form. 

Punishments for so-called contempts of court com- 
mitted out of its preseuce should invariably be by 
presentment and indictment as misdemeanors, so that 
the offenders may be tried by their peers. The pun- 
ishment of juror Munsell by $250 fine and thirty days’ 
imprisonment was therefore an arbitrary, judicial act, 
without warrant of law, and a gross violation of his 
rights as a citizen. 

The two kinds of contempt of court recognized by 
the law of England may be thus defined: A direct con 
tempt of court is an act committed within the view or 
hearing of a court, or a hindrance or disobedience of 
its lawful process, whereby it is directly and inten- 
tionally retarded or obstructed in the discharge of the 
duties imposed upon it by law forthe benefit of so- 
ciety. A summary method of preventing and punish- 
ing this form of contempt is obviously necessary, and 
must necessarily be as oldas the laws and courts them- 
selves. 

A constructive contempt, on the other hand, is an 
act committed bevond the view or hearing of a court 
having reference to its judges or proceedings, which 
may or may not be construed to have a tendency to 
obstruct or retard the duties of the court. Newspaper 
criticism and Munsell's case would be classed under 
this heading. 

Direct contempt of court is a direct attack upon the 
rights of society, and can rarely be misunderstood, 
and never justified. Constructive contempt may be 
merely an honest seeking after truth, or exposure of 
wrong, for the benefit of society. 

Under the old Anglo-Saxon law constructive con- 
tempt could never have been punished in the modern 
summary manuer fromthe very nature and constitu- 








146 


THE ALBANY LAW JOURNAL. 











tion of the courts, for all matters, both civil and 
criminal, were referred to the decision of a jury. 

We have only to read Blackstone’s Commentaries 
on Hume’s History of England to learn how long and 
warmly the people of England were attached to the 
laws governing them prior to the Norman conquest, 
and their jealousy of their rights under them was 
shown by their subsequent indignation when restric- 
tions upon these were] introduced from Normandy. 
Henry I found it necessary to calm popular feeling by 
granting acharter pretending to restore the old laws, 
and King Stephen was similarly compelled to promise 
their perpetuation. But although Norman usages 
were gradually injected into their judicial system dur- 
ing these and the two succeeding reigns, the people of 
England never wavered in their resistance to these en- 
croachments upon their liberty. The great contest be- 
tween King John and his barons was commenced on 
their part by a demand for the complete re-establish- 
ment of the much revered Saxon laws, and the strug- 
gle terminated with the solemn ratification of Magna 
Charta at Runnymede on the 19th of June, 1215. By 
the fortieth chapter of that palladium of British lib- 
erty it was provided that ‘‘ no freeman shall be taken 
or imprisoned, or be deprived of his freehold, or lib- 
erties, or free customs, or be outlawed, or exiled, or in 
any way destroyed; nor will we pass upon him, nor 
condemn him, except by lawful judgment of his peers, 
or by the law of the land.”’ 

The last words were evidently added through cau- 
tion as a further description, and refer to the good old 
Saxon system of law by which every freeman was by 
right entitled to atrial by jury in all cases whatso- 
ever, in opposition to the code of Roman law, to which 
the trial by jury was unknown, but which the clergy 
were then attempting to force upon the people to their 
great disgust. 

The Saxon institutions on which the common law 
of England is grounded had such tender regard for 
personal liberty that it was not till the twenty-third 
of Edward III, the eleventh king from the conquest, 
that a statute was enacted to attach the bodies of men 
for debt. 1 Macaulay Hist. Eng. 137. 

Sir Edward Coke, in his commentary upon this 
chapter of the great charter, says: “Against this an- 
cient and fundamental law, and in the face thereof, I 
finde an act of Parliament made that as well justices 
of assize as justices of peace (without any finding or 
presentment by the verdict of twelve men), upon a 
bare information for the king before them made, 
should have full power and authority by their discre- 
tion to heare and determine all offenses and contempts 
committed or done by any person against any statute 
made and not repealed. By color of which act, shak- 
ing this fundamental law, it is not credible what hor- 
rible oppressions and exactions to the undoing of in- 
finite numbers of people were committed throughout 
England. But at the Parliament holden in the first 
year of H. 8 this unjust and injurious act of H.7 is re- 
cited and made voide and repealed, and the reason 
thereof is yielded, for that by force of the said act it 
was manifestly known that many sinister and crafty 
feigned and forged informations had been pursued 
against divers of the king’s subjects to their great 
dammage and wrongfull vexation, and the ill success 
hereof should deter others from committing the like, 
and should admonish Parliaments that instead of this 
ordinary and precious trial per legem terrae (the law of 
the land), they being not in absolute and partial trials 
by discretion.” 

The proceedings of the Star Chamber were of the 
latter kind, and it was abolished on account of the 
abuse of its discretionary and constructive powers. 
Indeed its monstrous tyranny first disgraced and then 
overwhelmed it, 








ney-general, one Dean, a merchant of London, pub- 
licly culled one Garret, an alderman of that city, a 
fool and knave, whereupon, the alderman being a 
magistrate, he was committed to Newgate for con- 
tempt, but on being brought before the Court of Com- 
mon Pleas on a writ of habeas corpus, he was dis- 
charged, the decision being that ‘‘a man may be com- 
mitted fora contempt donein court, but not for a 
contempt out of court, and therefore he ought not to 
have been committed for such a private abuse.”’ Cro. 
Eliz. 680. 

In 1610 one Lady Throgmorton was committed for 
comtempt of court by the ecclesiastical commis- 
sioners in London, the charge being that after leaving 
the court of the commissioners she had uttered ‘‘ divy- 
ers contemptuous words against the court, saying she 
had neither law nor justice there.’’ But on the pris- 
oner being brought before the Common Pleas she was 
discharged on the ground, that as the words of con- 
tempt were not spoken in court, there was no con- 
tempt. 

This decision, like the other, was decidedly against 
the assumed common-law power of punishing defama- 
tory utterances or publications of a court out of its 
view or hearing in the summary manner known as at- 
tachment for contempt. In other words, it was a de- 
claration that the common law did not justify the pun- 
ishment of constructive contempt as direct com- 
tempt. 

In the year 1765 the celebrated pamphlet Letter on 
Libels was published in England, and aroused the 
wrath of Lord Mansfield, whose doctrines and con- 
duct as a judge were severely criticised therein. He 
was eager to punish its printer, but afraid to trust a 
jury with the cause; so he contrived a new mode, or 
rather revived an obsolete one from the Star Chamber 
by connecting the matter of libel with the private con- 
duct of the judge, and then holding that the matter 
published was a contempt of court. But his attempt 
at punishment in this way was opposed by Mr. Dun- 
ning, the defendanc’s counsel, with a degree of intre- 
pidity and firmness that attracted the attention of the 
whole country and led to its defeat. He argued that 
“trial by a jury is the inherent, the native, the pecu- 
liar privilege and glory of Englishmen, and that this 
process was founded on the best and most valid prin- 
ciples, and that the wisdom of it had been approved 
by a long succession of ages; that whenever it should 
be deemed expedient to alter itand toadopt any other 
mode of proceeding, the legislature was the most 
proper judge of this expediency; that a constructive 
contempt was a misdemeanor if any thing, and that to 
allow judges to punish it as contempt would involve 
such acomprehensive increase of their power that no 
person would be safe one moment where it was per- 
mitted.”’ 

Either owing to the fears of the printers or the cau- 
tion of the judges, no instance of a constructive con- 
tempt of the kind has since appeared in the reports of 
English cases. 

It issomewhat remarkable that punishment for con- 
structive contempt should have been revived in the 
United Stated more than a generation after this. On 
the trial of the judges of Pennsylvania, Mr. Rodney, 
attorney-general of the United States, said: “Is it 
not extraordinary that this practice of punishing con- 
tempts tor writing, which has not been pursued in 
England for half a century, should be planted here as 
an exotic when it has ceased to flourish in Europe.” 

Constructive contempt of court was contrary to the 
spirit and genius of the laws ofall the British Ameri- 
can colonies prior to the revolution. Lord Chatham, 
in referring to these, said: ‘This glorious spirit of 
Whigism animates millions in America who prefer 
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poverty with liberty to gilded chains and sordid afflu- 
ence, and will die in defense of their rights as men, as 
freemen. What shall resist this spirit? ”’ 

Soon after the proprietors of Carolina obtained a 
charter they employed John Locke, the celebrated 
philosopher, to draft a constitution or code of funda- 
mental laws for the colony, and one provision of this 
is, ‘“*that no cause, whether civil or criminal, of any 
freeman, shall be tried in any court of judicature 
without a jury of his peers.” 

Whether we consider this as the mere opinion of 
Locke, or as the law of Carolina, it must be admitted 
as a clear definition of the extent of the right to trial 
by jury. 

Each of the New England dominions grew or was 
cut from the side of Massachusetts, and immediately 
formed itself in the likeness of its parent. The ‘ chil- 
dren of British Israel,’’ as the people of Massachusetts 
called themselves in their memorial to Charles II, de- 
termined to be governed by no laws but those of God 
and their own enacting, and trial by jury was univer- 
sally adopted by them from the beginning. Hutch. 
Hist. Mass., ch. 5. 

The doctrine of constructive contempt rests upon 
almost as mythical a foundation as the existence of 
the invisible ‘* Mrs. Harris.’’ Reeves History of the 
English Law isa high and learned authority, and yet 
through all the period extending from the earliest an- 
nals to the reign of Philip and Mary, we find no allu- 
sion to it, and certainly it would not have been passed 
over in silence if any principle of the sort had been 
settled during the time of which the author wrote. 

But it is useless to pursue the subject further. The 
General Term in Munsell’s case promptly overruled 
Judge Van Brunt’s order. The juror’s fine was thus 
remitted, and he was discharged after being impris- 
oned ouly about half the time for which he was sen- 
tenced. The Court of Appeals having rendered a sim- 
ilar decision, the case will stand as a warning to hot- 
headed judges, and it should sound the death knell 
of constructive contempt. 

KINAHAN CORNWALLIS. 

[If our correspondent had descended from the 
dark ages he would have found this subject treated 
in State v. Frew, 24 W. Va. 416; 8. C., 49 Am. Rep. 
257; In re Oldham, 89 N, C. 23; 8. C., 45 Am. Rep. 
673; Hx parte Steinman, 95 Penn, St. 220; S. C., 40 
Am. Rep. 637; People Vv. Wilson, 64 Ill. 195; §. C., 
16 Am. Rep. 528; Storey v. People, 79 Ill. 45; 
8. C., 22 Am, Rep. 158; Sinnott v. State, 11 Lea, 
281.— Ep.] 


—_———__—___—_—. 


CRIMINAL LAW—ONCE IN JEOPARDY. 


PENNSYLVANIA SUPREME COURT, JAN. 4, 1886. 


HILANDS v. COMMONWEALTH. 


After the jury in a criminal case are duly impanelled and 
sworn, the prisoner is in jeopardy. After the jury had 
been impanelled and sworn, the court, with the consent of 
the Commonwealth and also the prisoner, permitted them 
to separate; upon the following day the court without the 
consent of the prisoner, and because it believed the per- 
mitting of the jury to separate was irregular, discharged 
the jury and ordered the calling of another. The prisoner 
objected to the selecting of a second jury, and pleaded 
former jeopardy, which plea was not sustained, and the 
trial was proceeded with; the prisoner was convicted of 
murder in the first degree. Held, that the court erred in 
not sustaining the plea of former jeopardy. 


RROR to the Oyer and Terminer of Mercer county 
The opinion states the point. 





J. G. White, Stranahan & Bowser, for plaintiff in 
error. 


G. E. Patterson, district attorney, with whom were 
Stewart & Cochran, for defendant in error. 


Mercor, C.J. The main contention in this case 
arises under the first specification of error. After a 
jury had been selected and sworn in the case, and had 
been discharged without the consent of the defend- 
ant, he objected to the selection of another jury, and 
plead former jeopardy. The court refused to sustain 
the plea. 

Article V of the amendment to the Constitution of 
the United States, inter alia, declares: ‘*Nor shall 
any person be subject for the same offense, to be twice 
put in jeopardy of life orlimb.”’ Article 1, section 10, 
of the declaration of rights in the Constitution of 
Pennsylvania declares: ‘*No person shall for the 
same offense be twice put in jeopardy of life or limb.” 
This declaration of individual protection is not new to 
the people of this Commonwealth. The identical 
language was in the Constitution of 1790. It was re- 
tained in the amended one of. 1838, and is repeated in 
the present Constitution. It will be observed that the 
constitutional prohibition does not declare that a per- 
son shal] not be twice tried for the same offense, which 
involves his life or limb; but that he shall not be twice 
put in jeopardy. 

At what step in the prosecution isa person put in 
jeopardy, to which he shall not be subjected the sec- 
ond time for the same offense? Undoubtedly when 
the trial begins, in which he is charged with a capital 
offense. That begins when the jury is charged with 
the prisoner. Itis so charged as soon as the twelve 
jurors are duly impaneled and sworn. They are sworn 
well and truly to try and true deliverance make be- 
tween the Commonwealth and the prisoner whom 
they have in charge. The trial has then begun. The 
prisoner stands before them as his judges with his life 
in their hands. Commonwealth v. Cook, 6 8. & R. 578; 
Same v. Clue, 3 Rawle, 498; Peiffer v. Commonwealth, 
15 Penn. St. 468; McFadden v. Same, 23 id. 12; Alex- 
ander v. Same, 105 id. 1. 

The jury are not only the judges of the facts in such 
a case, but also of thelaw. If they find the prisoner 
not guilty, although in clear mistake of the law, no 
court can review the correctness of that verdict and 
again put him in jeopardy for the same offense. 
Whether the verdict be on the Commonwealth de- 
clining to give any evidence, or whether it be after a 
protracted trial and the testimony of many witnesses, 
the judgment thereon is equally conclusive. In the 
present case the court of its own wil] and action, dis- 
charged the jury, after it had been duly sworn, im- 
paneled and charged with the prisoner. His consent 
thereto was neither given nor asked for. This action 
of the judge was induced by the fact, that after the 
jury had been so duly charged, he had on the previous 
evening permitted it to sepurate by consent of the 
prisoner and of the Commonwealth. 

The question now is, did that separation authorize 
the the court to discharge that jury, and put the 
prisoner on trial before another jury on the same in- 
dictment? 

When the second jury was about to be called and the 
prisoner informed of his right of challenge, his coun- 
sel filed a pleaof former jeopardy. The court over- 
ruled the plea, holding that inasmuch as the discharge 
of the jury was by reason of its separation with the 
consent of the prisoner and the Commonwealth, he 
could not on that account plead former jeopardy, and 
therefore refused to sustain the plea. 

Nocomplaint is now made that the jury was per- 
mitted to separate; but the claim is that the separa- 
tion did not impair the conclusive effect of their dis- 
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charge. In other words, that the discharge from the 
first jeopardy was not under such an extreme and 
overwhelming necessity asto justify an entire disre- 
gard of the constitutional protection guaranteed to 
every person. 

The decisions of the different States are not in entire 
harmony as to the power of the court to discharge a 
jury after it issworn inacriminal case. In some of 
them no clearly defined distinction appears to have 
been made between capital offenses and those of les- 
sergrade. It isnot necessary to cite them. In our 
own State we havealine of cases applicable to the 
discharge ofa jury in capital offenses which control 
this case. 

We will refer to some, and to the opinions of the 
able judges in deciding them. Commonwealth vy. Cook, 
supra, was a capital case, in which the court, without 
the consent of the prisoner, had discharged the jury 
by reason of their inability to agree on a verdict. Tne 
opinion is by Mr. Chief Justice Tilgman. He reviews 
the English decisions prior to the Revolution, and the 
American cases since, which relate to the power of the 
court to discharge a jury after they are all sworn ina 
capital case, and then says: ‘‘I grant that in case of 
necessity they may be discharged; butif there be any 
thing short of absolute necessity, how can the court, 
without violating the Constitution, take from the 
prisoner his right to have the jury kept together until 
they have agreed, so that he may not be put in jeop- 
ardy a second time?” 

He further adds: ‘I think myself safe in asserting 
that there is no evidence of any instance since William 
Penn obtained hischarter from Charles II, in which a 
jury was discharged without the consent of the pris- 
oner, in a capital case.’’ He closes his opinion by say- 
ing: ‘For my own part, thinking that their blood 
would be upon us if they were convicted of murder in 
the first degree on a second trial in this court, I am of 
opinion that they should be discharged from this in- 
dictment.” 

Mr. Justice Duncan also filed an opinion entirely 
concurring with the chief justice,and adds; ‘‘ There 
is at this day a settled and uncontroverted rule, that 
in case of life or member, a jury sworn and charged 
cannot be discharged before they give a verdict, unless 
with the consent of the prisoner and where it is for 
his benefit, or in cases of extreme necessity, and if a 
jury is otherwise discharged it clearly amounts to an 
acquittal of the prisoner.” 

The correctness of the law as declared in Common- 
wealth v. Cook, was affirmed in Commonwealth v. 
Clue, supra, in an opinion by Mr. Chief Justice Gib- 
son. In discussing the justice and reason of the rule 
he says: ‘“ Why it should be thought that the citizen 
has no other assurance than the arbitrary discretion 
of the magistrate, for the enforcement of the constitu- 
tional principle which protects him from being twice 
put in jeopardy of life or member forthe same offense, 
Iam at aloss to imagine. If discretion is tu be called 
in, there can be no remedy for that most palpable 
abuse of it; but an interposition of the power to par- 
don, which is obnoxious to the very same objection. 
Surely every right secured by the Constitution is 
guarded by sanctions more imperative.’’ In that case 
the first jury had been discharged, without the consent 
of the prisoner, by reason of the sickness of two of the 
jurors. This court thinking the illness was produced 
by reason of the jurors being kept without food or re- 
freshment, and believing if the same had been fur- 
nished the health of the jurors would have been suffi. 
ciently restored, held there was no sufficient cause for 
their discharge, and that it was a bar toa second trial 
for the same offense. 

McFadden v. Commonwealth, supra, was also a capi- 
tal case. In the opinion of the court by Mr. Chief Jus- 





tice Black, he says: “A discharge of the jury ina 
capital case, after the trial has begun, is not a continu- 
ance of the cause. It is the end of it. And for all 
purposes of future protection it is the same to the 
prisoner as an acquittal, unless it was done with his 
own consent, or demanded by some overwhelming 
necessity, such for instance as the sickness or death of 
a juror.” 

In Peiffer v. Commonwealth, supra, Mr. Chief Jus- 
tice Gibson declared that: ‘‘ Even the forms and 
usages of the law conduce to justice.” 

The people of this Commonwealth, in all of its or- 
ganic laws, and with great tenacity, have applied this 
rule to trials by jury. Thus the Constitution of 1776, 
framed by the convention over which Benjamin 
Franklin presided, declared ‘ trials shall be by jury as 
heretofore.”’ 

As if to empasize the thought, and make the right 
more secure, the Constitution of 1790 changed the 
language and declared: ‘‘That trial by jury shali 
be as heretofore, and the right thereof remain invio- 
late.” These precise words were retained in the Con- 
stitution of 1838, and are repeated in the Coustitution 
of 1874. 

The question is, was it error to overrule the prison- 
er’s plea of former jeopardy, when he was called be- 
fore the second jury? It may be conceded that a per- 
son on trial for a capital offense ought not to be asked 
to consent to a separation of the jury. Peiffer v. Com- 
monwealth, supra. 

To this conclusion the court came, on the next day, 
after permitting them to separate. The prisouer had 
bot withdrawn his consent to that separation. He 
had not, and did not, interposean objection to the 
continuance of his trial before that jury. If it had 
gone on before them, and he had been convicted of 
murder in the first degree, non constat that he would 
have assigned that separation to avoid the effect of the 
verdict. The Commonwealth could not. 

Under the indictment it was within the power of 
the jury to acquit the prisoner of murder, and to find 
him guilty of voluntary manslaughter only. If such 
were the verdict and the prisoner assigned for error to 
the judgment, the separation of the jury, we would 
apply the same rule that should be applied in case he 
had been indicted and tried for manslaughter only. 
Moss v. Commonwealth, 15 Pittsb. Legal J. 107. It 
is neither proven or alleged that the jurors were sub- 
jected to any improper influence during their separa- 
tion. If the conviction had been for the lesser grade, 
the separation of itself alone would not have been a 
fatal error. 

We are not able to understand how the consent of 
the prisoner to the separation of the jury from evening 
until morning justified their subsequent discharge. If 
his consent gave any validity to the separation, it re- 
mained in full force. He had notin any manner at- 
tempted to supersede or impair its effect. If his con- 
sent was of no validity, then the error in permitting 
the separation was that of the court, and the prisoner 
was not responsible therefor. 

The discharge of the jury was not caused by any 
improper conduct of the prisoner during the trial. He 
did not consent to it. It was the action of the court 
alone, and to retrieve what the court thought was its 
previous error. If the right to discharge the jury for 
an error made by the court existed at that stage of the 
trial, we cannot see why the same right might not 
again be invoked, if a similar error had been commit- 
ted near the close of the trial. Ifthe right to so dis- 
charge be conceded to exist, then a person may, for 
the same offense, be put in jeopardy of life for an in- 
definite number of times. 

The great safeguard which the organic law has 
thrown around the prisoner cannot thus be set at 
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naught, to correct any error committed by the judge 
during the trial of the cause. Under all the facts in 
this case, we cannot concede any discretionary power 
inthe court to thus strike down the constitutional 
right of every person on trial for a capital offense. It 
is better that one guilty man escape, than to disre- 
gard the mandate of the Constitution and establish a 
precedent which might result in many unjust convic- 
tions in the future. 

The language of the Constitution is imperative. The 
ablest judicial minds which have administered the law 
in this Commonwealth have emphasized its protecting 
power. Yielding then to the clear covenant of the 
former, and adopting the construction put upon 
it by our predecessors on this bench, we do 
not find that the first jury was discharged un- 
dersuch extreme and overwhelming necessity, 
to subject the prisonerto be again putin jeopardy 
of his life forthe same offense. It was clear error 
not to sustain the plea of former jeopardy, and also in 
putting the prisoner on trial before another jury for 
the same offense. He should have been discharged 
from the indictment. 

The conclusion at which we have arrived makes 
it unnecessary to consider the other specifications of 
error. 

Judgment reversed, and it is further ordered that 
the record be remanded with this opinion setting 
forth causes of reversal to the court of Oyer and 
Terminer of the county of Mercer,for further proceed- 
ings. 

Gordon, J., dissents. 


as 


NEW YORK COURT OF APPEALS ABSTRACT. 


CRIMINAL LAW — ABORTION — EVIDENCE — PRIVI- 
LEGED COMMUNICATION—CODE Cry. PrRoc., § 834—RES 
GESTAE.—We are of the opinion that section 834 of the 
Code of Civil Procedure is applicable to criminal ac- 
tions, and that whatever possible doubt may have at- 
tended the question is fairly dispelled by section 392 
of the Code of Criminal Procedure. The confidential 
character of disclosures by a patient to his attending 
physician was established before the Code by statute, 
and in terms which beyond reasonable question ap- 
plied to all actions, whether civil orcriminal. 38 Rh. 8. 
(6th ed.) 671, $119; People v.Stout, 3 Park. Cr. 670. That 
statute was substantially incorporated into the Civil 
Code in language broad enough to justify the same gen- 
eral application as that which characterized the older 
statute; and the further provision of the Code of Crimi- 
nal Procedure already referred to,scems to us intended 
to settle the question. No doubt upon that subject 
was intimated in Pierson v. People, 79 N. Y. 424; but 
in that decision the statute was construed, and we held 
it did not cover a case where it was invoked solely for 
the protection of a criminal, and not at all for the 
benefit of the patient; and where the latter was dead 
so that an express waiver of the privilege had become 
impossible. The present is a different case. Here the 
patient was living, and the disclosure which tended to 
convict the prisoner inevitably tended to convict her 
of acrime, or cast discredit and disgrace upon her. 
We have no doubt upon the evidence that between her 
and the witness whose disclosure was resisted there 
was established the relation of physician and patient. 
Although he was selected by the public prosecutor and 
sent by him, yet she accepted his services in his pro- 
fessional character, and he rendered them in the same 
character. She was at liberty to refuse, and might 
have declined his assistance, but when she accepted it, 
she had a right to deem him her physician and treat 
him accordingly. It follows that the exception to his 
disclosure of what he learned while thus in profes- 





sional attendance was welltaken. But if his evidence 
had been admissible as being competent, another error 
wus committed. He was sent to the patient after the 
crime was complete — when the abortion had been ac- 
complished, and the patient was merely suffering from 
the physical consequences of that crime. Although 
she herself was a party to that crime, and relatively to 
it was an accomplice of the accused, and so to speak, a 
co-conspirator with him, yet her declarations narrative 
ofa past occurrence,and constituting no part of the res 
geste, were not admissible, and itis errorto allow a 
medical expert to give an Opinion founded partly upon 
such statements. People v. Murphy. Opinion by 
Finch, J. 

[Decided Jan. 19, 1886.] 


ATTACHMENT — CREDITOR’S ACTION — JUDGMENT— 
RULES OF CONSTRUCTION.—When a conveyance of real 
estate has been declared fraudulent and void as against 
creditors in an action brought upon a judgment ob- 
tained by attachment against the grantor, technical 
objections made by the grantee to the attachment 
proceedings, to which he was an entire stranger, 
should not be listened to with favor, and a judgment 
so obtained should be upheld unless absolutely void 
for jurisdictional defects. Even where the attach- 
ment proceedings were so defective that they might 
be held insufficient in a direct proceeding brought to 
set them aside, yet when collaterally attacked under 
such circumstances, they will be literally construed 
for the purpose of upholding the judgment. Denman 
v. McGuire. Opinion by Earl, J. 

[Decided Jan. 19, 1886.] 


ACTION—IN FEDERAL COURT—NO BAR TO ANOTHER 
IN STATE couRT.—The question upon this record, 
stated most favorably to the appellant, is whether the 
pendency of an action upon contract in the United 
States Circuit Court is good ground for setting aside 
the service of a summons issued in a court of this 
State to enforce the same cause of action. As to it 
the courts below have differed. We agree with the 
General Term. At common law the pendency of an- 
other suit for the same cause could at most only. be 
pleaded in abatement; but where the former action is 
in a court of the United States, or a sister State, it is 
no stay or bar tua suit in the courts of this State. A 
recovery in one might be pleaded to the further con- 
tinuance of the other, but until that was obtained, 
both might proceed to the judgment and execution, 
when a satisfaction of either would require a dis- 
charge of the other. Walsh v. Durkin, 12 Johns. 99; 
Mitchell v. Bunce,2 Paige,620. And the rule is the same 
since the Code. Burrows vy. Miller, 5 How. Pr. 51; 
Cook v. Litchfield, 5 Sandf. 330. That the first action 
was commenced ina State court by service upon one 
of several joint contractors, and removed by him into 
the United States court, and the second action after- 
ward commenced by the service of a summons upon a 
different defendant, cannot relieve that defendant. 
The plaintiff is entitled to all the remedies provided 
by law for the collection of its debt, and need not be 
satisfied until it has had such a judgment as will bind 
the defendants individually as well as jointly. It 
might perhaps proceed in the same suit against the 
other defendants (U. 8. Rev. Stat., § 639, subd. 2) in 
the State court, or after judgment against all in such 
form as would bind the joint property, take proceed- 
ings to charge the defendants not personally sum- 
moned. It was not bound todo either, but might, as 
in this instance, commence a new action. Lane v. 
Slater, 51 N. Y. 1; Morey v. Tracey, 92 id. 581. 
Oneida County Bank v. Hermden. Opinion by Dan- 
forth, J. 

(Decided Jan. 19, 1886.] 
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BANKRUPTCY—OF PLAINTIFF SINCE SUIT COMMENCED 
—SUPPLEMENTAL PLEADING.—Plaintiff brought suit 
in 1876. The answer was general denial. On the 
trial defendant, in order to defeat a recovery, 
offered to prove that in 1877 plaintiff was adjudged 
a bankrupt, and that the alleged cause of action had 
passed to his assignee. Held, that the evidence was 
properly excluded. The rights of parties to a local ac- 
tion are to be determined as they were at its com- 
mencement, unless some event happening subse- 
quently, and affecting those already in issue, is pre- 
sented by supplemental pleadings to the court. Styles 
v. Fuller. Opinion by Danforth, J. 

(Decided Jan. 19, 1886.] 


AGENCY—FAILURE TO DISCLOSE NAME OF PRINCIPAL 
—EVIDENCE—MARKET VALUE OF GOODS sOLD.—The 
important question of fact litigated on the trial was 
whether the defendants disclosed the name of their prin- 
cipal in making the contract for the canned tomatoes. 
The written evidence of the agreement showed plainly 
that the defendants were acting for somebody whose 
name they did not mention, but whom they denomina- 
ted “ the packer.”’ If that packer was Jenkins,and they 
were authorized to act for him, and disclosed his name 
as the principal to the parties who were the vendees, 
the claim madein this action would be successfully 
defended. But the question was sent to the jury, who 
rendered an adverse verdict; and it is now contended 
that the evidence of Butler, who was defendants’ 
managing agent, and of the defendant Van Nostrand, 
that the name of the principal was disclosed, is uncon- 
tradicted; that the witnesses were not impeached, 
and the court should have dismissed the complaint 
and not submitted tothe jury as open a question of 
fact not admitting of doubt. It seems to be true that 
there is no direct contradiction of these witnesses. 
Seaver, who was for a time a partner of plaintiffs, and 
Eyre, who was the broker who negotiated the con- 
tract, say only that they do not remember the men- 
tion of the name, and decline to dispute the alleged 
fact. And yet within the established rule there were 
facts which permitted the jury to disbelieve the evi- 
dence relied on. Van Nostrand was a party defend- 
ant, and so not disinterested. Butler was the manag- 
ing agent who made the contract in dispute, and pos- 
sibly liable to his employers if he disobeyed instruc- 
tions, and at all events interested to establish a faith- 
ful performance of hisown duty to them; and in ad- 
dition was to some extent impeached. His cross-ex- 
amination and the scope of his correspondence with 
Jenkins developed much which invited criticism; but 
in one instance at least, if mot more, he was quite ef- 
fectually contradicted. He testified that the defend- 
ants, in the management of their produce department, 
did astrictly commission business, and never became 
liable for their shippers except when the consignment 
came into their hands. His own letter to Jenkins was 
thereupon produced, in which he asserts as to 500 
cases not received that the defendant had become 
bound to deliver, and were responsible if there was a 
failure. The witness later explained that this was an 
exceptional instance; but enough appeared along the 
line of the whole transaction to justify a submission 
of the question of fact to the jury. Upon the written 
evidence read in the light of conceded facts, the de- 
fendants contracted as agents for Howell, who was the 
only packer of the ‘‘Semper idem” brand, which was 
the subject of the sale. The written contract disclosed 
no other principal, and it is not pretended that the de- 
fendant bad any authority to bind him. The burden 
therefore was upon them to show that they acted for 
a principal other than Howell, and disclosed his name 
to the plaintiff, so that the latter could know who was 
bound and with whom he was contracting. The ex- 





planation was that Jenkins, a neighbor of Howell's, 
had packed tomatoes, and would obtain and use the 
latter’s labels, so as to make them appear on the mar- 
ket what they were not, and pass as the * Semper 
idem” brand, which was well known to the trade. 
The truth of this explanation aud of the alleged dis- 
closure of the name of Jenkins was properly submit. 
ted to the jury. It was further claimed that the court 
erred in admitting proof of the market price of canned 
tomatoes, at the stipulated time of delivery, which 
were notthe “Semper idem” brand, but as nearly 
equivalent as possible, as an element in the computa- 
tion of damages. That particular brand was not in 
the market during the September and October in 
question,so that its value could not be tested by actual 
sales, while yet it may then have hada market value. 
But canned tomatoes were sold during those months, 
and had a market value, and the value of those 
most nearly the equivalent of the specific brand 
was properly submitted to the jury. The wit- 
ness Dean, speaking of the ‘*Semper idem”’ said 
that class of goods reached as high as $1.40. The 
contract price was $1. The jury fixed the value at the 
close of October as $1.25. And what the plaintiff paid 
for the canned tomatoes he bought to supply the 
place of those delivered was for the first specifically 
put in evidence by the defendants themselves in the 
course of the cross-examination of plaintiff. But the 
precise question argued was not raised. The only per- 
tinent question was to the rule of damages stated in 
the charge, and that was that the damage was to be 
ascertained by taking the market value of the goods 
at the time of default. There was some evidence of 
that, and the charge was net erroneous. Dean v. Van 
Nostrand. Opinion by Finch, J. 

(Decided Jan. 19, 1886.] 


TRUST AND TRUSTEE--PURCHASE AT OWN SALE—PER- 
MISSION OF COURT—PROTECTING INTEREST.—The gene- 
ral rule is not disputed that the purchase by atrustee, 
directly orindirectly, of any part of a trust estate, 
which he is empowered to sell as trustee, whether at 
public auction or private sale, is voidable at the elec- 
tion of the beneficiaries of the trust; and this rule 
will be enforced without regard to the question of 
good faith or adequacy of price, and whether the trus- 
tee has or has not a personal interest in the same 
property. Noris it sufficient to enable a trustee to 
make such a purchase that the formal leave to buy, 
which is usually granted to the parties in a foreclosure 
or partition sale, has been inserted in the judgment. 
Such a provision is inserted merely to obviate the 
technical rule that parties to the action cannot buy, 
and is not intended 
the parties to the action or between such parties 
and others. Fulton v. Whitney, 66 N. Y. 548; 
Torrey v. Bank of New Orleans, 9 Paige, 49; Conget 
v. Ring, 11 Barb. 356. But where the trustee has an 
interest to protect by bidding at a sale of the trust 
property, and he makes special application to the 
court for permission to bid, which upon the hearing 
of all the parties interested is granted by the court, 
then he can make a purchase which is valid and _ bind- 
ing upon all the parties interested, and under which 
he can obtain a perfect title. See Caters v. Chaumont, 
3 Paige, 178; Gallatian v. Cunningham, 8 Cow. 361; 
Devon vy. Fanning, 2 Johns. Ch. 251; Bergen v. Ben- 
nett, 1 Cain. Cas. 20; Chapin v. Weed, 1 Clark Ch. 
469; Colgate, ex’r, v. Colgate, 25 N. J. Eq. 372; Frone- 
berger v. Lewis, 79 N. C. 426; Faucett v. Faucett, 1 
Bush, 511; Michoud vy. Gerod, 4 How. (U.S8.) 503; 
Campbell v. Walker, 5 Ves. Jr. 678; Farmer v. Dean, 
32 Beav. 327; Potter’s Willard Eq. Jur. 607; Lewin 
Trusts (7th ed.), 443; Godefroy Trusts, 184. Here, 
upon notice to all the beneficiaries, an order was made 
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allowing these appellants to bid. After they had 
made their bids and signed the terms of sale, a fur- 
ther hearing was had upon the notice to all the parties 
as to the fairness of the sales and the adequacy of the 
prices, and the sales were approved and confirmed by 
the court. Under such circumstances there can be no 
doubt that these appellants would get a good and per- 
fect title to the lands purchased by them. And their 
title would be good, not only as against all the living 
parties to the suit, but as against unborn grand chil- 
dren, if any such should hereafter come into being. 
Code Civ. Pro., §§ 1557-1577. Scholle v. Scholle. Opin- 
ion by Earl, J. 

[Decided Jan. 19, 1886.] 


————__¢—————— 


UNITED STATES 


COURT 


CIRCUIT AND DISTRICT 

ABSTRACT.* 

UsuRY—ACTION BY COMMISSION MERCHANT—CHARG- 
ING INTEREST ON MONTHLY BALANCES—CONTRACT— 
TWO INSTRUMENTS EXECUTED AT SAME TIME—VENDOR 
AND VENDEE — LAND SUBJECT TO INCUMBRANCE.— 
Where mutual dealings are had between a mill-owner 
and his commission merchants, whereby the latter 
have made advancesand served the former as his 
agents for a period of twelve years, rendering stated 
accounts monthly, which were admitted to be correct, 
it is too late to plead usury in defense of a bill filed 
by the commission merchant to enforce the payment 
of a balance ascertained to be due them. It is not usu- 
rious to charge interest on balances agreed to be due 
at the monthly settlements when the parties conducted 
their business in the manner stated. Pinckard y. 
Ponder, 6 Ga, 253. Where two instruments are exe- 
cuted at the same time, between the same parties, rel- 
ative to the same subject-matter, they are to be taken 
in connection as forming together the several parts of 
one agreement. Slaughter v. Culpepper, 44 Ga. 319; 2 
Bl. Com. 327; Co. Litt. 236. Where a creditor takes 
from a debtor deeds to lands to secure his debt, and 
at the same time executes an instrument giving to the 
debtor the full right to sell the lands and make titles, 
stipulating however that the proceeds of such sales 
shall ‘‘go to the credit’ of the debtor, a purchaser 
from the debtor under such power to sell takes a good 
title, nor in theabsence of allegations and proof of 
collusion and fraud between the debtor and the pur- 
chaser, is the latter to be held responsible for the mis- 
application of the purchase-money. This question has 
been adjudicated by the courts of the several States 
so as to leave a distressing conflict of authority; but 
the Supreme Court of the United States have settled 
the rule for our guidance here. They hold thatagrantee 
in a quit-claim deed cannot defend as a bona fide pur- 
chaser without notice. Villa v. Rodriguez, 12 Wall. 
325; Dickerson v. Colgrove, 100 U.S. 578. It may well 
be doubted however whether these are quit-claim 
deeds. They convey the title absolutely without the 
usual phraseology, ‘* remise,”’ “ release,” ‘* relinquish,” 
“ quit-claim,”’ etc. Besides no form in Georgia is nec- 
essary to a conveyance, provided the intent to convey 
isclear. Ball v. Wallace, 32 Ga. 172. Conceding how- 
ever that the deeds are of the character claimed by the 
complainants, the notice with which the purchaser 
was charged is defect of title. But there was no such 
defect here, asJewell had the right to sell and to make 
titles. This right was exercised. But it is insisted 
that the quit-claim deeds should have the effect to put 
on the purchasers the duty to see that the purchase- 
money found its way into the hands of those to whom 
it belonged. 2 Perry Trusts, 796, and 2 Story, 1127- 





*Appearing in 25 Fed. Rep. 





1132, inclusive, are cited. The English rule on this in- 
tricate topic is as follows: ‘*‘ Where the trust is to pay 
from the proceeds of sale a particular debt, the pur- 
chaser must see that the money finds its way into the 
hands of those to whom it belongs.’’ Perry Trusts, 
796. But this rule is not favored in American courts, 
and the same author (par. 798) concedes this; and Mr. 
Justice Story declares, after a full statement of the 
nice distinctions involved: ‘They lead strongly to 
the conclusion, to which not only eminent jurists, but 
eminent judges, have arrived, that it would have been 
far better to have held in all cases that the party hav- 
ing the right to sell had also the right to receive the 
purchase-money, without any further responsibility 
ou the part of the purchasers as to its application.” 
Story Eq. Jur. 1135. See also Elliott v. Merryman, 
Lead. Cas. Eq. (Am. Notes) 73. Cir. Ct. S. D. Ga., W. 
D., Oct., 1885. Woodward vy. Jewell. Opinion by 
Speer, J. 

INSANITY AS A DEFENSE—TEST OF ACCOUNTABILITY 
—KNOWLEDGE OF RIGHT AND WRONG.—The legal test 
of the accountability of a criminal for his acts is his 
mental ability at the time of the commission of the 
crime to discriminate between right and wrong, with 
respect to the offense charged in theindictment. The 
rule adopted by the courts after long discussion, and 
in modern times, is the famous ‘‘ knowledge of right 
and wrong” test. As laid down by the English judges 
in answer to questions propounded to them by the 
House of Lords in 1843, it was stated in the following 
terms: ‘“ 'l’o establish adefense on the ground of in- 
sanity, it must be clearly proved that at the time of 
committing the act the accused was laboring under 
such adefect of reason from disease of the mind as 
not to know the nature and quality of the act he was 
doing; or if he did know it, that he did not know he 
was doing what was wrong.” The rule was clearly 
laid down in North Carolina by Green, J., in a case 
tried in this city (State v. Haywood, Phil. Law) in 
1867, in these words: “If the prisoner at thetime he 
committed the homcide was in a state to comprehend 
his relations to other persons, the nature of the act and 
its criminal character, or in other words, if he was 
conscious of doing wrong at the time of committing 
the homicide, be is responsible. But if on the con- 
trary the prisoner was under the visitation of God, 
and could not distinguish betweed good and evil, and 
did not know what he did, heis not guilty of any of- 
fense against the law, for guilt arises from the mind 
and wicked will.” Dist. Ct. KE. D. N. C., Fall Term, 
1885. United States v. Young. Opinion by Sey- 
mour, J. 

COLLISION —TUG AND TOW — STEAMBOAT — NINE- 
TEENTH RULE OF NAVIGATION.—Where a tug, incum- 
bered with a tow, proceeding on an ebb-tide at a suit- 
able distance out in the channel, has, while keeping on 
her course, and pursuing a moderate speed, been 
brought into danger of collision by the violation on 
the part of a steamboat of the nineteenth rule of navi- 
gation, and after doing all that could fairly be ex- 
pected is not able to avoid collision, the tug cannot be 
held liable for damages to the tow and her cargo re- 
sulting from such collision. Negligence is sometimes 
inferable as a presumption of fact. If the act by 
which a person is injured is of such a character that 
under similar circumstances, when due care is exer- 
cised, no casualty ordinarily ensues, a presumption is 
raised against the person responsible, which he must 
overcome by evidence of due care, or by showing some 
unusual circumstance with which he had no connec- 
tion to which the result may fairly be attributed. The 
Granite State, 3 Wall. 310; Transportation Co. v. Dow- 
ner, 11 id. 130; Rose v. Transportation Co., 20 Blatchf. 
411; S. C., 11 Fed. Rep. 438. The English rule in ad- 
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miralty in cases of collision is that the burden of 
proof is not on the claimant, even when he sets up 
matter strictly justificatory or excusatory, until a 
prima facie case of negligence is shown. The Marpe- 
sia, 4 P. C. App. 212; The Benmore, L. R., 4 Adm. & 
Ecce. 132; The Abraham, 2 Asp. Mar. Law Cas. (N. 8.) 
34. While the facts proved oradmitted would excul- 
pate the tow from responsibility, and indicate fault on 
the part of the tug or of the steamer, they fail to lo- 
cate the negligence with the tug exclusively, or be- 
tween the tug and the steamer jointly. They would 
indicate exclusive fault on the part of the steamer as 
conclusively as fault on the part of the tug. It is for 
the libellant to show which vessel is responsible, and 
the burden cannot be shifted upon either the tug or 
the steamer to exculpate itself, or prove fault on the 
part of theother. Suchis the rule explicitly declared 
in the L. P. Dayton, 18 Blatehf. 411; 5. C., 4 Fed. Rep. 
834, an authority which is controlling here, and which 
dispenses with any other citation. Cir. Ct. S. D.N. 
Y., Nov. 20, 1885. Orient Mut. Jus. Co. v. The B. B. 
Saunders. Opinion by Wallace, J. 
RECEIVER—ACTION IN CircurITr COURT ON 
MENT OBTAINED IN STATE CouRT. — A 
pointed by a State court for a corporation organized 
under the State laws may sue in the Circuit Court of 
the United States for another State on a judgmnent ob- 
tained in the State court upon promissory notes, as in 
such case he sues, not as receiver, but as a judgment 
creditor. The plaintiff declares upon a judgment re- 
covered by him as receiver of the American Trust Co, 
of New Jersey, in the Supreme Court of that State, 
upon.certain promissory notes made by the defend- 
ant. The defendant demurs upon the ground that the 
plaintiff isthe receiver of a New Jersey corporation, 
appointed by a Court of Chancery of that State, and 
as such receiver cannot maintain an action in this 
court. The position of the defendant in this respect 
is sustained by the following authorities: Booth vy. 
Clark, 17 How. 327; Peale v. Phipps, 14 id. 368; Holmes 
v. Sherwood, 16 Fed. Rep. 725; Olney v. Tanner, 10 id. 
101; Hazard v. Durant, 19 id. 471. The plaintiff, 
though not admitting the accuracy of this contention, 
insists that it is not applicable to the present contro- 
versy for the reason that he is not suing as receiver, 
but asan individual. It is argued that the addition of 
the words “‘ receiver, etc.,”’ to the plaintiff's mame in 
the title of the cause, is mere descriptio persone, and 
may be rejected as surplusage. It is thought that this 
position is well founded. A judgment upon a note 
merges the note, and no other suit can be maintained on 
the same instrument. Sucha judgment, when bind- 
ing personally, can be relied on asabar in a second 
suit upon the note. Eldred v. Bank, 17 Wall. 545; 
Ries v. Rowland, 11 Fed. Rep. 657; Connecticut Mut. 
Life Ins. Co. v. Jones, 8 id. 303. The plaintiff does not 
sue because he is receiver, but because he is a judg- 
ment-creditor. The action is on the judgment. He 
must, in order to recover, prove the judgment. He is 
not required to prove his title as receiver; that was 
done in the action in New Jersey upon the notes. It 
was necessary there in order to obtain the judzment; 
but having obtained it, the plaintiff, as an individual, 
can maintain the present suit. That such is the law 
in the case of an administrator is very clear. In Tal- 
mage v. Chapel, 16 Mass. 71, the court says: ‘‘The ac- 
tion is on a judgment already recovered by the plain- 
tiff, and it might have been brought by him in his own 
name, and not as administrator. For the debt was 
due to him, he being answerable for it to the estate of 
the intestate; and it ought to be considered as so 
brought, his style of administrator being merely de- 
scriptive, and not being essential to his right to re- 
cover. Itis important to the purposes of justice that 
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it should be so; for an administrator appointed here 
could not maintain an action upon this judgment, not 
being privy to it. Nor could he maintain an action on 
the original contract; for the defendants might plead 
in barthe judgment record against them in New York. 
The debt sued for is in truth due to the plaintiff iu his 
personal capacity. For he makes himself accountable 
for it by bringing his action; and he may well declare 
that the debt is due to himself.’’ To the same effect are 
Biddle vy. Wilkins, 1 Pet. 686; Bonafous v. Walker, 2 
Term Rep. 126; Freem. Judgm., § 217. Which one of 
these arguments does not apply to the case at bar? The 
reasoning is, it would seem, as applicable to a receiver 
as to an administrator. Cir. Ct. 8. D. N. Y., Dee. 7, 
1885. Wilkinson v. Culver. Opinion by Coxe, J. 

PATENTS — INFRINGEMENTS — LACHES. — Courts of 
equity have frequently refused to retain jurisdiction 
in these cases where the patent has expired, oris about 
to expire, or where the complainant is guilty of laches 
in asserting his rights, or where it can be ascertained 
in the particular case under consideration that a com- 
plete and adequate remedy exists at law; forinstance, 
where the sole object of the suit is to recover license 
fees or royalties. Root v. Railway Co., 105 U. 8. 189; 
Burdell v. Comstock, 15 Fed. Rep. 895; Landsdale v. 
Smith, 106 U.S. 391; MeLaughlin v. Railway Co., 2 
Fed. Rep. 574; Crandall v. Plano Co., 24 id. 738; 
Vaughan v. Central Pac. R. Co., 4 Sawy. 280; Smith 
v. Sands, 24 Fed. Rep. 470. Aftera careful examina- 
tion no case has been discovered where a bill has been 
dismissed in circumstances similar to those developed 
here. It appears from the bill that the patent was 
granted to complainant Aug. 28, 1883; that the action 
was commenced within six months thereafter, which 
in a patent cause is unusual promptness; that the ex- 
clusive right secured by the patent has been, and still 
is, of great value to complainant; that the defendant 
has made and used four of the patented tanks, and is 
still using them; that though requested so to do, he 
has refused to desist from making and using the pat- 
ented improvements, and has declined to account for 
the profits received by reason of the infringement. 
There is nothing in the bill to indicate that the com- 
plainant has granted, or intends to grant, licenses, or 
that he did not commence his suit the very day he 
learned of theinfringement. There is therefore noth- 
ing of which to predicate laches, and unless extrinsic 
facts and circumstances are imported into the case, 
the argument that an action at law will afford a suffi- 
cient remedy can hardly be maintained. Cir. Ct. §. 
D. N. Y., Nov. 28, 1885. Brick v. Slaten /sland Ry. Co. 
Opinion by Coxe, J. 


<secrncneseiilpeninaaniasi 
IOWA SUPREME COURT ABSTRACT. 
WATER AND WATER-COURSE — UNDERGROUND 

STREAMS OF MEDICINAL WATERS—RIGHTS OF AD- 


LAND-OWNERS. — Where an underground 
stream or vein of water containing medicinal 
properties flows under the land of adjoining 
owners, they should each use the water from wells 
sunk on their respective lands so as not to injure the 
other, upon the same principle that the owner of land 
over which a stream of water has its course may have 
a reasonable and proper use of the water as it flows, 
but may not wholly divert it from the adjoining pro- 
prietor. But the defendants insist that when one in 
good faith sinks a well on his own land, the owner of 
a wellon the adjoining land has nofJ cause of com- 
plaint if the water from his well is drawn off or de- 
creased by percolation through the earth. That this 
is a correct proposition of law seems to be well set- 
tled. See Hougan v. Milwaukee & St. P. R. Co., 35 
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Towa, 558, and authorities there cited. Defendant's 
counsel have cited many authorities in support of this 
proposition. These authorities however, as counsel 
concede, are quite decisive on another proposition, 
which is that when subterranean water flows ina dis- 
tinct channel an adjoining owner of Jand has no more 
right to divert its course than if the stream were on 
the surface of the earth. In Gould Waters, § 281, the 
rule is thus announced: “If underground currents of 
water flow in clearly-defined channels, the rule of law 
which governs the use of similar streams flowing upon 
the surface is applicable tothem. * * * An action 
will equally lie for the obstruction or misuse of a sub- 
terranean stream or of surface-water after it has be- 
come a part of an open stream or spring, and the owner 
ofland has no right to construct his well or other 
structure in such manner as to create upon his own 
land an artificial underground current from a running 
stream.”? And see also Washb. Easem. 347, and Ang. 
Water-courses, § 112. All of the cases define under- 
ground streams which one proprietor of land may not 
divert from those of the adjoining owner as those hav- 
ing clearly defined channels, and it must be admitted 
that this fact is very difficult to establish by evidence. 
But here we have acase of two flowing wells. The 
evidence shows conclusively that the water does not 
percolate or filter through the earth from one to the 
other. When the defendants, in boring their well, 
struck the vein, the water almost immediately ceased 
to flow from plaintiff's well, and the water that did 
come to plaintiff's well was filled with sand, which no 
doubt was caused by the disturbance of the vein or 
stream by the operations in defendants’ well; and 
when the auger used in boring defendants’ well was 
removed, the well of plaintiff ceased to flow. And 
pending the trial the defendants admitted of record 
“that the vein tapped by Mr. Saterlee’s well is the 
same vein which supplies the well first sunk on the 
property now owned by Burroughs” (the well in con- 
troversy), and this was nothing but an admission of a 
fact that was not disputed, and could not be contro- 
verted on the trial. When the discharge-pipe on de- 
fendants’ well is lower than that on plaintiff's well, all 
of the water flows from defendants’ well; and when the 
change is made the water finds its way, not by mere 
filtration, but the effect is immediate. These being 
the facts, we think the court very properly held that 
these parties should each use the water from two wells 
so as not to injure the other, upon the same principle 
that the owner of land over which astream of water 
has its course may have a reasonable and proper use of 
the water as it flows, but may not wholly divert it 
from the adjoining proprietor. Burroughs v. Saterlee. 
Opinion by Rothrock, J. 

[Decided Dee. 8, 1885.] 


CONSTITUTIONAL LAW—IMPRISONMENT OF PARTY IN 
CONTEMPT FOR REFUSING TO OBEY ORDER IN PROCEED- 
INGS AUXILIARY TO EXECUTION—CODE, § 3155.—The 
statute authorizing the judge to commit to jaila party 
who refuses to obey an order in proceedings auxiliary 
to execution, directing him to turn over property in 
his possession to the court, is not unconstitutional. 
Possibly the first State to enact such a statute was 
New York, and weare not advised that it has been 
declared unconstitutional, although questions under 
it have frequently been determined in the inferior 
courts of that State. Jn re Pester, 2 Code Rep. 98; 


Sandford v.. Carr, 2 Abb. Pr. 462; Driggs v. Williams, 
15 id. 477; Kearney’s case, 13 id. 459; Tompkins Co. 
Bank v. Trapp, 21 How. Pr. 17; Gould v. Torrance, 19 
id. 560. Statutes substantially the same as ours have 
been held to be constitutional in State v. Becht, 23 
Minn. 411, and Ju re Burrows (Kan.), 7 Pac. Rep. 149. 
Under the chancery practice, as it existed at the time 








the Constitution was adopted, a person could be de- 
prived of his liberty or property, and such deprivation 
has always been regarded as having been accom- 
plished by ‘‘due process of law,’’ which has been de- 
fined to be “law in its regular course of administra- 
tion through courts of justice.’’ Happy v. Mosher, 48 
N. Y. 313; Mason v. Messenger 17 Iowa, 261; Murray 
v. Hoboken Land Co., 18 How. 272. Inso far as the 
pleadings are concerned, the distinctions between ac- 
tions at law and proceedings in chancery have been 
abolished by the Code, and there is now but one form 
of action which pertains to both law and chancery. 
Under the chancery practice, as it existed when the 
Constitution was adopted, and now under the Code, a 
creditor’s bill could be filed, the object of which was 
the discovery and subjection of property to the pay- 
ment of adebt of judgment. Proceedings auxiliary 
to execution as provided in the statute were unknown 
to the common law; and the object to be accom- 
plished thereby, and the manner of doing it, are or 
may be quite similar to a creditor's bill, and may be 
well regarded as affording an additional remedy for 
the accomplishment of the same object. At least it 
may be said to be a statutory proceeding not in ac- 
cord with the common law, but more nearly like a 
proceeding in chancery, and should, under the Code, 
be classed as a special proceeding and tried as an ordi- 
nary action at law or proceeding in chancery, and the 
mode of trial will be determined by assigning the pro- 
ceeding to whichever class it appropriately belongs. 
Sisters of Visitation v. Glass, 45 Iowa, 154. The stat- 
ute contemplates a trial before a court, judge or ref- 
eree; and such always has been the mode of trial 
in chancery cases. Witnesses may be examined, and 
the rights of the parties as fully protected as in any 
other proceeding inchancery. The defendant there- 
fore was not deprived of his liberty or property with- 
out due process of law, and therefore the statute is 
not unconstitutional. Ew parte Grace, 12 Lowa, 208, 
overruled. Eikenbury v. Edwards. Opinion by Se- 
vers, J. 

(Decided Dec. 14, 1885. 


MORTGAGE—SECOND MORTGAGEE WITH KNOWLEDGE 
OF FIRST--PRIORITY.- When a mortgagee has notice ofa 
first mortgage, and such mortgage is recited in his own 
mortgage as being a first lien, he cannot claim that his 
mortgage takes precedence of a new mortgage, exe- 
cuted and recorded after his mortgage, to correcta 
mistake in the description of the property in the first 
mortgage. Council Bluffs Lodge No. 47, 1. O. O. F. v. 
Billups. Opinion by Rothrock, J. 

[Decided Dec. 15, 1885.] 





MINNESOTA SUPREME COURT ABSTRACT. 

CORPORATIONS—LIABILITY OF PARTIES ATTEMPTING 
TO FORM CORPORATION—GRADING AND EXTENSION OF 
STREET—MEMBERS NOT PARTNERS.— Several persous 
who have entered into articles of association, with the 
intention of becoming incorporated, but who have 
failed to perfect an incorporation, are individually 
liable upon a contract which they may be found to 
have authorized to be made, or which they may have 
ratified, although such contract may have been in 
terms the contract of the association or assumed cor- 
poration. Inthe spring of 1884 the defendants en- 
tered into articles of association, intending to acquire 
a corporate character, and probably supposed that this 
purpose had been at¢complisbed. No incorporation 
was however effected. The articles of association ex- 
ecuted by the defendants declared the purpose of the 
proposed corporation to bs to secure the extension of 
acertain street in Minneapolis, and to improve and 
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beautify the same. They provided for no capital 
stock, but that the funds necessary for the accom- 
plishment of the contemplated purpose should be 
raised by subscription from the members. The usual 
officers were named, and a board of five directors pro- 
vided for; meetings of the members were beld; offi- 
cers and a board of directors elected ; by-laws adopted 
which provided for the appointment of an executive 
committee, whose duty was declared to be to direct 
and superintend the work and toemploy the neces- 
sary labor; subscriptions were made by all of the de- 
fendants, excepting Stark, for the purposes of the as- 
sociation; a contract was made between the associa- 
tion by its adopted name, and certain contractors 
(Eagan & Salter) for grading and improving the street; 
and the performance of the work under the contract 
was entered upon. The plaintiff was an employee of 
Kagan & Salter, and engaged with others in the work. 
During the progress of the work the employees of the 
contractors, becoming dissatisfied with their employers, 
ceased to work. Then two of the defendants, Mathews 
and Riebeth, who were respectively vice-president 
and secretary of the association, made an agreement 
with the laborers, the precise nature of which is in 
dispute. The evidence onthe part of the plaintiff is 
sufficient to support what must have been the con- 
clusion of the jury, that the agreement was that if the 
men would go on with the work, the association would 
pay them; while the evidence for the defendants 
tended to show that the agreement was merely to pay 
directly to the laborers the money which should be 
due to Eagan & Salter on their contract. By this ac- 
tion the plaintiff seeks to recover against the defend- 
ants individually upon this agreement. The attempt 
to become incorporated was ineffectual to limit the in- 
dividual liability of the associates; and upon any con- 
tract which they may be found to have authorized to 
be made, or which they may have ratified, although in 
terms the contract was made as the contract of the 
association or assumed corporation, the members may 
be held to an individual responsibility. Hess v. Werts, 
4Serg. & R. 356; Pettis v. Atkins, 60 IIL. 454; Bigelow 
v. Gregory, 73 id. 197; Garnett v. Richardson, 35 Ark- 
144; Kaiser v. Lawrence Sav. Bank, 56 Iowa, 104; S. C., 
8 N. W. Rep. 772; Abbott v. Omaha Smelting Co., 4 
Neb. 416; Field v. Cooks, 16 La. Ann. 153; Jessup v. 
Carnegie, 44 N. Y. Super. Ct. (12 Jones & S.) 260. 
While if the other contracting party were to charge 
the defendants in their assumed corporate capacity, 
they might not in some cases be heard to deny their 
corporate existence, yet there being in fact no such 
existence, the plaintiff may go behind the assumed 
corporate character, and hold the real principals to re- 
sponsibility for the acts of those whom they may have 
clothed with authority to act in behalf of the associa- 
tion. Bigelow v. Gregory, supra: Kaiser v. Lawrence 
Sav. Bank, supra; Jessup v. Carnegie, supra; Hurt v. 
Salisbury, 55 Mo. 310. Johnson v. Corser. Opinion by 
Dickinson, J. 

[Decided Dec. 12, 1885.] 


LIBEL— CALLING LAWYER ‘' SHYSTER ’? — MALICE— 
EVIDENCE OF OTHER PUBLICATIONS.— The word 
“shyster ’—defined in Webster to mean ‘‘a trickish 
knave;”’ “one who carries on any business, especially 
a legal business in a dishonest way”—is evidently 
capable of having reference to the professional char- 
acter and standing of a lawyer. Bailey v. Kalamazoo 
P. Co., 40 Mich. 251. The issue madein the pleadings 
as to whether the plaintiff was a lawyer was therefore 
material, and hence evidence to show that he was a 
lawyer was in point. The libel which is the subject of 
this action was published August 17, 1882. For the 
purpose of showing actual malice the plaintiff intro- 
duced over defendant’s exception two articles pub- 





lished by defendant, one May 28, 1876, the other Aug- 
ust 24, 1882, in both of which plaintiffs professional 
character is assailed, and in both of which he is called, 
directly or by intimation, a “shyster.’’ The trial 
court was of vpinion that this evidence was admissi- 
ble solely for the purpose by proving actual malice of 
thereby aggravating the damages recoverable for the 
libel set up in the complaint, and so instructed the 
jury; especially cautioning them against giving dam- 
ages for the libels (if auy there were) contained in the 
two publications thus introduced in evidence. While 
there issome contrariety of opinion on the subject, 
the very great weight of authority, both in this coun- 
try and England, is with the ruling of the learned 
trial judge. It is true, as wus properly charged, that 
the words used in the libel sued for are actionable per 
se, as sounding in the phrase of Lord Holt, “‘to the 
disreputation of the person’? of whom they were 
spoken. And hence the law implies malice, and it was 
therefore unnecessary to prove actual malice merely 
to make out a cause of action. But forthe purpose of 
showing the animus, or as it is sometimes called, ‘‘ the 
intention and spirit,’’ of the publication sued for, and 
thereby enhancing the exemplary damages allowable 
in actions of this character, evidence of actual malice 
is admissible according to all the authorities and for 
the most obvious reasons. 1 Am. Lead. Cas. 195, 196. 
To prove such actual malice, other publications by the 
defendant, containing substantially the same imputa- 
tion as that sued upon, whether made before or after 
the latter, or after suit brought upon it, are competent 
and admissible in evidence. This rule is sanctioned 
by courts of the highest repute, and by some of them 
in even broader terms. In Barrett v. Long, 3H. L. 
Cas. 395, an action for a libel published in a newspaper 
August 19, 1844, it was held sustaining a judgment of 
the exchequer chamber affirming one of the common 
pleas, that numbers of the paper published January 27, 
18354, March 27 and May I] and 27, 1835, and July 3 and 
21, 1837, were admissible to show actual malice in pub- 
lishing the libel sued on. The last of these publica- 
tions was made, as will be observed, more than seven 
years before that upon which suit was brought. ‘*The 
circumstance,” says Baron Parke, ‘“‘that the other 
libels are more or less frequent or more or less remote, 
* * * merely affects the weight, not the admissibil- 
ity of the evidence.” In Pearson v. Lemaitre, 5 Man. 
& G. 700, the action was for a libel (by letter) published 
November 13, 1841. A letter of May 27, 1842, and 
another of January 25, 1843, both written after the 
commencement of the action, were received in evi- 
dence (per Tindal, C. J.) as showing the intention and 
spirit of the party, as they contained repetitions of the 
libel, and clearly related to the same subject. Of like 
effect are Symonds v. Carter, 32 N. H. 458; Wallis v. 
Mease, 3 Bin. 546; Kean v. McLaughlin, 2 Serg. & R. 
469: Barr v. Moore, 87 Penn. St. 385; Bodwell v. Swan, 
3 Pick. 376; Baldwin v. Soule, 6 Gray, 321; Fowler v. 
Gilbert, 38 Mich. 292; True v. Plumley, 36 Me. 466; 
Stowell v. Beagle, 79 Tl. 525; Ward v. Dick, 47 Conn. 
302; Williams v. Miner, 18 id. 464; Townsh. Sland. & 
Lib. 392-396; Odgers Sland. & Lib. 271, and note. The 
rule mentioned has been severely criticised as illogical 
and anomalous, but it is not only maintained by ad- 
judications of the highest authority ; but while it may 
run against some technical rules of pleading and evi- 
dence, we take it to be so maintained not arbitrarily, 
or as a mere matter of precedent, but because it rests 
upon a common-sense judgment of human nature, and 
a practical knowledge of its motives and ways. The 
fact that a given libel has been preceded and followed 
by others of like tenor from the same source is one 
from which, as men are constituted, a legitimate in. 
ference may be drawn as to the animus—the spirit— 
with which the given libel was published. It has a 














THE ALBANY LAW JOURNAL. 


155 











fair tendency to show thatthe given libel was not 
published by accident or mistake, or even under a 
sudden impulse or heedlessly, but by design, and with 
a deliberate purpose to injure and persecute the per- 
son libeled. Itis a practice of libeling such person 
which, as remarked in Barrett v. Long, supra, ‘may 
show in the most satisfactory manner that the defend- 
ant was actuated by actual malice.” In our opinion 
then, as before said, the two publications were prop- 
erly admitted; their effect being confined to showing 
actual malice in publishing the libel prosecuted for, 


and the jury being instructed accordingly. Gubble v. 
Pioneer Press Co. Opinion by Berry, J. 
[Decided Dec. 7, 1885.] 
scensencanaitiimateisienitcs 
NEW JERSEY SUPREME COURT AB- 
STRACT.* 


LANDLORD AND TENANT—SURRENDER.—Where, by 
oral agreement, between a landlord, his lessee anda 
third party, a new term is created in such party, who 
enters into possession and pays rent, which is accepted 
under such substituted tenancy, this will constitute a 
surrender of the lease by act and operation of law. 
Both the privity of estate and the privity of contract 
must be ended to constitute such surrender. Woodf. 
L. & T., §498; Nickells v. Atherstone, 10 Q. B. 944; 
Murray v. Shave, 2 Duer, 182; Randall vy. Rich, 11 
Mass. 494; Dodd v. Acklom, 6M. & G. 672; Grimman 
v. Legge, 8 B. & C. 324. Wallace v. Kennelly. Opinion 
by Scudder, J. 


STATUTE OF FRAUDS—MANUFACTURED ARTICLES.— 
Defendants, who were brewers, went to the shop of 
plaintiffs, who were wagon and carriage-makers, to 
obtain brewery trucks. Plaintiffs having none on 
hand, and being too busy to make them soon, ordered 
them, with the defendants’ knowledge and assent, 
from wagon-builders in another city with whom they 
had had dealings. The trucks were shipped to plain- 
tiffs who received and paid for them. Some altera- 
tions were made by plaintiffs, at defendants’ request, 
anda painter employed by the defendants painted 
their names and business on the sides of the trucks 
while on the plaintiffs’ premises. Held, in an action 
for non-acceptance and payment for the trucks, that 
this was a contract for sale of goods within the statute 
of frauds, and there was errorin refusing to nonsuit 
and submitting the case to the jury. Pawelski v. Har- 
greaves. Opinion by Scudder, J. 


DURESS—ARREST UNDER LAWFUL PROCESS — COM- 
PROMISE OF DOUBTFUL CLAIM.—A contract made by 
one under arrest through lawful process, as a condi- 
tion of his deliverance from imprisonment, cannot be 
avoided on the ground of duress, although it be shown 
that no cause of action actually existed. I take it to 
be the settled law that where one believing he has a 
cause of action against another by lawful process cause 
him to be arrested and imprisoned, and the defendant 
voluntarily execute a deed or make a contract, or pay 
the money claimed for his deliverance, he cannot 
avoid such deed or contract by duress of imprison- 
ment, or reclaim the money as extorted from him, 
although in fact the plaintiff had no good cause of ac- 
tion. 1 Bl. Com. 136; Watkins v. Baird, 6 Mass. 
506, and cases cited. Chief Justice Parsons, in Wat- 
kins v. Baird, in discussing the subject, says: “It-is 
a general rule that imprisonment by order of law is not 
duress, but to constitute it, either the imprisonment 
or the duress after must be tortious and unlawful.” 
It is not pretended that the imprisonment in New 
York was unlawful, or that afterward the arrange- 





* To appear in 47 N. J. L. Rep. 





ment for giving the note was coerced or even asked 
for by the plaintiff. Under the defendant’s own 
showing therefore he has not this defense. (2) The 
law favors the compromise and settlement of contro- 
versies and litigations, and where a promise is made 
on the compromise of a doubtful claim the compro- 
mise is agood consideration for the undertaking and 
the promise is binding. Conoverv. Stilwell, 5 Vroom, 
54. Attention is called to the diversity in judicial 
opinion in the law courts as to the degree of strength 
requisite in a claim to make a compromise of it agood 
consideration where the claim is not actually in suit. 
But where legal proceedings have been instituted, an 
agreement in its compromise is good and valid regard- 
less of the validity of the plaintiff's demand, and 
whether the suit could have been prosecuted to a suc- 
cessful issue or not. These cannot be set up in bar of 
the action upon the promise. Longridge v. Dorville, 5 
B. & Ald. 117; Edwards v. Baugh, 11 M. & W. 641; 
Cooper v. Parker, 14 C. B. 118; S. C., 15 id. 822; Morey 
v. Newfane, 8 Barb. 645. This rule, both in England 
and America, seems to be without exception in the 
absence of fraud or duress. The defendant in the 
New York suit would not be permitted to set up 
against his own promise in settlement, invalidity of 
the plaintiff's claim or cause of action. And the de- 
fendant here, whether his promise be regarded as made 
in the capacity of surety for his brother, or as an origi- 
nal promisor, is underthe same disability under the 
facts admitted by him. Smith v. Monteith, 18 M. & 
W. 427. There is no fraud alleged on the part of the 
plaintiff in prosecuting her claim originally, or any 
want of good faith in asserting a claim to be paid the 
money advanced by her as adebt. Clark v. Turnbull. 
Opinion by Knapp, J. 


CoRPORATION—ACTS OF A QUORUM.—When corpo- 
rate acts may be done by a definite number of indi- 
viduals, and the charter of incorporation does not pre- 
scribe the number of votes necessary to the doing of 
such acts, a quorum when duly met may legally do 
such acts by a majority thereof. This rule applies to 
a board of councilmen of a municipality in the elec- 
tion of a presiding officer under authority to elect an- 
nually one of their number to be president of the 
board, when the charter does not prescribe the num- 
ber of votes necessary to such election. The general 
rule, in the absence of specific provision, is well set- 
tled, and is that when the body empowered to act con- 
sists of a definite number of individuals, majority of 
that number will constitute a quorum for the transac- 
tion of business, and when duly met, a majority of the 
quorum may act. The rule was thus stated in this court 
in McDermott v. Miller, 45 N. J. L. 251, and in State v. 
Mayor of Paterson, 35 id. 190, and rests on a long line of 
authority from which I find no dissent. 2 Kent Com. 
*293; Ang. & A. Corp., §§ 501-504; Dill. Mun. Corp., § 
216; 5 Dane Abr. 150; Rex v. Miller, 6T. R. 268; Rex 
v. Bellringer, 4 id. 810; Rex v. Monday, Cowp. 530; 
Rex v. Varlo, id. 250; Oldknow v. Wainright, 1 W. 
Bl. 229; Gosling v. Veley,7 Ad. & E. (N. 8.) 406; Ex 
parte Willcocks, 7 Cow. 401; Lockwood v. Mech. Nat. 
Bank, 9 R. I. 308; Buell v. Buckingham, 16 Iowa, 284; 
Columbia, ete., Co.v. Meier, 39 Mo. 53; Sargent v.Web- 
ster, 13 Metc. 497; Sudbury Parish v. Stearns, 21 Pick. 
148; State v. Green, 37 Ohio St. 227. Some of these 
cases construe the rule to validate the act of a quorum 
present, when passed by a mere majority of those vot- 
ing, though such majority does not comprise the 
major part of those present, or even of aquorum. But 
the extent of the ruleis not nowin question. For 
applying it in the most limited form to the facts of 
this case, the defendant’s election is demonstrated. 
There was a legal board of councilman, capable of 
transacting this business, and no other rule being pre- 
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scribed by the charter, the vote of a majority of those 


present given for defendant elected him. It was urged 
onthe argument that the office claimed by defendant 
is excepted from the general rule. In support of this 
position we were referred to Cushing’s Law of Legis- 
lative Assemblies, §§ 297, 298. But the authority cited 
does not go to the length here contended for. The 
author states that the presiding officer of a delibera- 
tive body should possess the confidence of the body in 
the highest practicable degree, and so is required to 
be chosen by an absolute majority of votes. But it is 
plain from the context that Mr. Cushing is speaking 
merely of a usage of electing such officers by a major- 
ity rather than a plurality of votes. Ifthis usage be 
any thing more than the usual requirements of the 
law, and if it be an imperative rule it has no applica- 
tion to the case in hand, for defendant was elected, 
not by a piurality, but by a majority of the votes cast. 
Cadmus v. Farr. Opinion by Magie, J. 


——____¢—______— 


NEW JERSEY COURT OF CHANCERY AB- 
STRACT* 

STATUTE OF LIMITATIONS -—— ACKNOWLEDGMENT — 
RECITAL OF MORTGAGE IN DEBD.—On foreclosure of a 
mortgage more than twenty years old, that the de- 
fendant in taking a deed for part of the premises 
within twenty years, accepted the title subject to the 
mortgage. is a sufficient acknowledgment to take the 
case out of the statute of limitations. Jackson v. 
Wood, 12 Johns. 242; Park v. Peck, 1 Paige, 477; Heyer 
v. Pruyn, 7 id. 465; Jackson v. Slater, 5 Wend. 295. 
(2) As between the mortgagor and his grantee, the de- 
fendant, the latter is liable for the whole mortgage 
debt, as well as the land conveyed to him; but as be- 
tween the mortgagee and the mortgagor all the prem- 
ises remain liable, because the acknowledgment of the 
grantee also binds his grantor, the mortgagor. Moore 
v. Clark. Opinion by Bird, V. C. 

STATUTE OF FRAUDS—ORAJ, AGREEMENT — INDEM- 
NITY BETWEEN DIRECTORS.—The complainant beinga 
director and stockholder of the Neshanic Creamery 
Association, a corporation of this State, indorsed the 
promissory note of the company for $1,200, as an ac- 
commodation indorser, in order that it might be dis- 
counted to raise money needed for the business of the 
corporation; that to induce him so to indorse the 
note, the other seven directors (who were also stock- 
holders), of whom the defendants were two, agreed 
with him that if he would do so they would jointly and 
severally respond to him and save him from all loss 
thereby incurred, except one-eighth to be borne by 
himself; that in consideration, and only in consider- 
ation of that agreement to indemnify him, he indorsed 
the note; that he was compelled to pay the amount of 
it, and that the others have paid him their shares, 
but the defendants refuse. The suit is brought to re- 
cover of them the amount due from them on their in- 
demnity. The defendants demur on the ground that 
the agreement, being oral merely, is within the stat- 
ute of frauds, and also on the ground that the com- 
plainant has an adequate remedy at law. The agree- 
ment is not within the statute of frauds. Brown St. 
Fr., § 161; Apgar v. Hiler, 4 Zabr. 812; Thompson v. 
Coleman, 1 South. *216. There is clearly an adequate 
remedy at law, and no reason for recourse to equity. 
The demurrers will be allowed. Corte/you v. Hoag- 
land. Opinion by Runyon, Chan. 


CoRPORATION—FOREIGN—JURISDICTION.—In a suit 
brought by stockholders of a foreign corporation 
against that corporation and another corporation to 
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which it had leased its road, lands, ete., all of which 
are out of this jurisdiction, seeking relief in regard to 
the transactions of those corporations with each other, 
the court on demurrer declined to take jurisdiction, 
on the ground that the courts of New York were the 
proper forum for the litigation. In Howell v. Chicago 
& Northwestern Ry. Co., 51 Barb. 378, 385, the Su- 
preme Court of New York said that while it did not 
mean to be understood as saying that in no cases 
should the courts of that State exercise jurisdictionin 
reference to theaffairs of foreign corporations, yet 
that even if the power existed to compel a foreign 
corporation to come into the court and become a party 
to a litigation there, still where the cause of action 
arose abroad, where it affected only the internal gov- 
ernment of the corporation, where the judgment if 
rendered could not be in any way enforced against the 
corporation, except by injunction against individual 
members of it,and the party had an ample remedy in 
the State where the corporation had a legal existence, 
the courts of New York might well decline to exercise 
an equitable jurisdiction. And in Cumberland Coal 
Co. v. Hoffman Coal Co., 30 Barb. 159, 171, it was said 
that to warrant proceedings against foreign corpora- 
tions, there must be either a necessity or a fitness sug- 
gested by the peculiar circumstances. Inthe case in 
hand, the courts of New York are the proper forum 
for this litigation, and this court ought to decline to 
exercise jurisdiction. Gregory v. New York, Lake 
Erie & Western R. Co. Opinion by Runyon, Chan. 

STATUTE OF LIMITATIONS—PROHIBITING DEFENSE OF: 
—Ryan and Kelly, as executors, sold certain lands at 
auction tocomplainant in 1874, and she paid the de- 
posit thereon, but they refused to deliver the deed to 
her, because of alleged incumbrances on the lot. In 
1875 she filed a bill in this court to compel the execu- 
tors to convey the lot to her, and in 1877 the executors 
took a decree in that cause that they should convey the 
lot to her, but they took no other stepin the cause, 
and did not tendera deed, nor repay complainant’s 
deposit. In 1878 complainant began an action at law 
to recover the damages sustained by her through the 
executors’ refusal to perform the contract of sale, to 
which, in 1879, they obtained an injunction restraining 
her from proceeding at law. After the decree had 
been taken by the executors, in 1877, they allowed the 
interest on a mortgage upon the premises, as well as 
the taxes and assessments thereon to remain unpaid, 
and the lot was sold under foreclosure to a third party 
in 1883. Ryan died in 1881, and in 1884 the bill for 
specific performance, aud all the proceedings there- 
under, were struck from the files of the court. At this 
time (1884) the testator’s estate had become insolvent, 
and the surviving executor (Kelly) pecuniarily irre- 
sponsible. Complainant then discontinued her pend- 
ing action in the Supreme Court, and brought another 
against the heirs and devisees of Ryan to recover 
damages for the non-performance of the contract, and 
for her deposit. Held, that she was entitled to an in- 
junction to prevent the defendants setting up the 
statute of limitations as a defense to the action at law, 
although they had not as yet pleaded the statute, nor 
even stated that they intended to pleadit. Lamb v. 
fyan. Opinion by Runyon, Chan. 


EXECUTOR AND ADMINISTRATOR—CREDITOR’S DE- 
FERRED CLAIM— ORAL STATEMENTS OF EXECUTOR. 
—Executors’ verbal statements to a creditor of the es- 
tate, that his claim was all right, and that they would 
pay it assoon as they had enough money on hand to 
do so, will not excuse such creditor’s neglect to pre- 
sent the claim to them formaily within the time 
limited by the order of the court, nor estop them from 
setting up the order; nor will an allegation that they 
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of the facts constituting such waste, render them per- 
sonally liable to a creditor of the estate. Lewis v, 
Champion. Opinion by Runyon, Chan. 


INJUNCTION—DEDICATED STREET—NOT ACCEPTED 
PUBLIC HACKMEN NOT ENJOINED FROM USING.—A bill 
for injunction filed by the owners of alarge tract of 
land, stated that they had laid it out into building 
lots, and had opened and dedicated streets thereon 
(which however had never been accepted by the pub- 
lic authorities), and had filed a map thereof in the 
county clerk’s office; that complainants had sold some 
of the lots, and that the present owners thereof had 
an admitted easement in the adjacent streets; and 
that complainants annually expended large sums of 
money for‘repairing all the streets, and keeping them in 
order. Held, that complainants could not enjoin de- 
fendants, who are hackmen, from ordinarily using 
any of the streets in carrying passengers to and from 
the railroad station in their vehicles for hire. Point 
Pleasant Land Co. v. Cranmer. Opinion by Runyon, 
Chan. 


WILL—POWER OF SALE IN TRUSTEES—CORPUS OF ES- 
TATE.—A testatrix gave the residue of her estate, real 
and personal, to her sister, ‘‘to have and to hold the 
same in trust for my two children, * * * the in- 
terest to be paid tothem at least once a year, they to 
share and share alike,” with an unlimited power of 
sale in the trustees, and a discretionary power to use 
part or all of the principal forthe children’s benefit, 
“but it is my special desire not to have the principal 
used if it can be saved for my two children.’’ The 
question propounded is, to whom does the unexpended 
corpus of the trust property go? The will gives the 
trust property to the trustees for the benefit of the 
children, directing that the interest be paid to them 
inannual payments at least, and gives the trustee 
full power to deal with the property for the sole bene- 
fit of the children, and to expend upon them part or 
allof the principal if, in her judgment, it shall be 
proper to do so; but the testatrix expresses an earnest 
wish that the principal shall not be used if it can be 
saved forthem. She makes no further or other dis- 
position of the principal. A gift of the income from 
personal estate without limit as to time is equivalent 
to a gift of the principal, and the rule applies whether 
the income be given directly or through the interven- 
tion of trustees. Hawk. Wills, 123; Gulick v. Gulick, 
12 C. E. Gr. 498. And a devise of the rents and profits 
or income of land is equivalent to a devise of the land 
itself. Hawk. Wills, 120; Manners v. Manners, Spen, 
142; Reed v. Reed, 9 Mass. 372. But as before re- 
marked, the gift in this case is a gift of the property 
itself to the trustee for the children, with a subsequent 
expression of a wish on the part of the testatrix of 
itself further clearly indicative of her intention (if 
such indication were needed), that the corpus of the 
fund should go to the children. The two children 
were entitled to the property as tenants in common, 
The will provides that they are “to share and share 
alike.”” This provision has reference to the corpus as 
well as to the income, and the words just quoted de- 
note distinctness and a plurality of interests. Hawk. 
Wills, 112; Post v. Herbert, 12 C. E. Gr. 540. The in- 
terest of Janet in the real property descended on her 
death to her son, and on his death (the inheritance 
having come to him by descent ex parte materna) it 
went. subject to his father’s tenancy by the curtesy, to 
those who would have inherited it had he sur. 
vived his father. Kev. p. 297, § 3. Post v. Rivers. 
Opinion by Runyon, Chan. 


MARRIAGE—ANNULLING FOR FRAUD — PREGNANCY 
OF WIFE.—-A husband who has had sexual intercourse 
with the woman who subsequently became his wife is 
not entitled to have his marriage annulled on the 





ground that she represented herself to be pure when 
he proposed marriage to her, but was in fact at 
the time of the representation with child. Seilheimer 
v. Sei/heimer. Opinion by Van Fleet, V. C. 

[Decided Nov., 1885.] 





KANSAS SUPREME COURT ABSTRACT. 

CARRIER— WHAT CONSTITUTES ‘‘ BAGGAGE ”’— REA- 
SONABLE QUANTITY—QUESTION FOR JURY.—The gen- 
eral rule isthat the implied obligation of a common 
carrier to carry the baggage of a passenger does not 
extend beyond ordinary baggage, and it may be said, 
generally, that by ‘‘ bagguge’’ we are to understand 
such articles of personal convenience or necessity as 
are usually carried by passengers for their personal 
use, and not merchandise or other valuables, although 
carried in the trunks of passengers, which are not 
however designed for auy such use, but for other pur- 
poses, such asa sale and the like. Story Bailm. 499; 
Hutchinson Carr., § 679. The decisions on the sub- 
ject of passengers’ baggage turn upon the question 
what articles baggage may consist of. This is a mixed 
question of law and fact, to be determined by the jury 
under proper instructions from the court. In Macrow 
v. Ry. Co., L. R., 6 Q. B. 612, the question coming be- 
fore the court as to what was properly included by the 
term ‘‘ baggage,’’ the true rule was said by Cockburn, 
©. J., to be ‘that whatever the passenger takes with 
him for his‘personal use or convenience, according to 
the habits or wants of the particular class to which he 
belongs, either with reference to the immediate neces- 
sities, or to the ultimate purpose of the journey, must 
be considered as personal luggage. This would in- 
clude not only all articles of apparel,whether for use or 
ornament, but also the gun case or the fishing appar- 
atus of the sportsman, the easel of the artist ona 
sketching tour, or the books of the student, and other 
articles of an analogous character, the use of which is 
personal to the traveller and the taking of which has 
arisen from the fact of his journeying. * * * But 
merchandise, or furniture, or household goods would 
not come within the description of ordinary luggage, 
unless accepted as such by the carrier.”’ It is also held 
by the authorities that a reasonable quantity of his 
tools is proper baggage for a mechanic. Davis v. 
Ry. Co.,10 How. Pr. 330; Porter v. Hildebrand, 14 
Penn. St. 129. The cases of Davis v. E. Co., supra, and 
Porter v. Hildebrand, supra, are cited by Thompson 
in his work on Carriers, and also by Hutchinson in his 
work on the same subject; and are also referred to in 
other text-books without criticism or other unfavor- 
able comment. Thomp. Carr. 513; Hutchinson Carr., 
§ 683. These cases are quite similar to the one at bar, 
excepting that the tools in controversy are more valu- 
able. Kunsas, etc., R. Co. v. Morrison. Opinion by 
Horton, C. J. [8 Am. Rep. 302.) 
[Decided Jan 9, 1886.] 


CRIMINAL LAW — UNCONDITIONAL PARDON — DOES 
NOT RELEASE DEFENDANT FROM PAYMENT OF FINE, 
ETC.—A governor has no power to release a convicted 
criminal from his liability to pay the costs of the 
prosecution adjudged against him. A judgment 
against ad@efendant in a criminal prosecution for 
costs, and that he be imprisoned in the county jail 
until such costs are paid, is not a part of the punish- 
ment inflicted upon him. McMeekin v. State, 48 Ga. 
335; Brock v. State, 22 id. 98, 100, 101; State v. Schmidt 
34 Kan. —, eighth paragraph of syllabus and corre- 
sponding portion of the opinion; S. C., 8 Pac. Rep. 867. 
Such a judgment is merely a means of enforcing the 
legal obligation resting upon the defendant to pay the 
costs which he, by his original wrongful act and his 
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subsequent acts, has caused to be made, and which 
have accrued in the prosecution, subsequent to the act 
for which he is punished; and these costs have not ac- 
crued to the public merely, but have accrued to in- 
dividuals, and are given to such individuals as com- 
pensation for their services performed in the prosecu- 
tion; and the right to these costs and the means for 
their collection are vested rights which cannot be dis- 
turbed or abridged or lessened by any pardon which 
the governor may grant. State v. Mooney, 74.N. C. 98; 
Smith v. State, 6 Lea, 637. Indeed the proposition 
that a pardon granted by the governor cannot release 
aconvicted person in acase like this from the pay- 
ment of the costs adjudged against him, is sustained 
by an almost unbroken current of authority. Among 
the authorities, see the following: Ex parte McDon- 
ald, 2 Whart. 410; Estep v. Lacy, 35 Iowa, 419; State v. 
Farley, 8 Blackf. 229; State v. McO’Blenis, 21 Mo. 272; 
Holliday v. People, 10 Ll. 214; Schuylkill Co. v. Reif- 
snyder, 46 Penn. St. 446; State v. Mooney, 74 N. C. 98; 
Smith v. State, 6 Lea, 687; Libby v. Nicola, 21 Ohio 
St. 414; 1 Bish. Crim. Law, § 916. Neither do we think 
that the costs adjudged against the petitioner are 
debts within the meaning of the constitutional pro- 
vision forbidding imprisonment for debt. It has 
already been held by this court that such constitu- 
tional provision applies only to liabilities arising upon 
contract. Jnre Wheeler, 34 Kan. ——;8. C.,8 Pac. 
Rep. 276; seealso the authorities cited in that case, 
to-wit: McCool v. State, 23 Ind. 127, 130, 151; People 
v. Cotton, 14 Ill. 414; Moore v. Green, 73 N.C. 394; 
Dixon v. State, 2 Tex. 481; Musser v. Stewart, 21 Ohio 
St. 353; Lower v. Wallick, 25 Ind. 68; Ex parte 
Cottrell, 13 Neb. 193. Section 2 of the act to 
regulate the granting of pardons (Comp. Laws 
1879, ch. 73, § 2) has no application to imprisonment to 
enforce the collection of costs. It has application only 
to imprisonment imposed as a punishment. But even 
as to imprisonment imposed as a punishmeut, the sec- 
tion must be reasonably construed. If a convict 
should be sentenced to imprisonment for two different 
offenses, and should be pardoned as to one of them, 
and not as to the other, such pardon would not release 
him from the imprisonment for the other offenses. 
He would still be liable to be imprisoned for the other. 
Matter of Boyd. Opinion by Horton, C. J. 

(Decided Jan, 9, 1886.) 


INDIANA SUPREME COURT ABSTRACT. 





BAILOR AND BAILEE—LIEN FOR GENERAL BALANCE. 
—The owner of a saw-mill who has sawed lumber for 
another, under a contract, is entitled to a lien on any 
such lumber in his possession, for a general balance 
due him from such person. This right to a particular 
or specific lien on goods in the hands of a tradesman 
or artisan for the price of work done upon them, is of 
common-law origin, and has grown, naturally and nec- 
essarily, out of the transactions of persons with each 
other, as a matter of convenience as well as of public 
policy. This right has also been long since extended 
to every bailee who has by his labor and skill con- 
ferred some value on the thing bailed to him. Insome 
cases the right to retain property on account of work 
performed or expenses incurred applies only to the 
identical property on which the work has been per- 
formed, or on account of which the expenses have been 
so incurred. This rule applies to particular garments 
made by tailors out of cloth delivered to them for that 
purpose, and to other articles of property, separate 
and distinct in their charaeter, to a similar extent. 
In other case this right to retain property until cer- 





tain charges against it shall be paid extends to a gen- 
eral balance due from the bailor to the bailee, such as 
factors, calico painters, packers, fullers and other like 
bailees, to whom property is delivered, against the 
several parts of which it is impracticable to keep sepa- 
rate and distinct charges. 3 Wait Act. & Def. 301; 4 
id. 319, 320; 7 id. 215 et seqg.; Hannay. Phelps, 7 Ind. 
21; Tucker v. Taylor, 53id. 93; Mooney v. Musser, 45 
id. 115; East v. Ferguson, 59 id. 169; Shaw v. Fergu- 
son, 78 id. 547; Bunnell v. Davisson, 85 id. 557. That 
the bailor in such case is permitted to pile the lumber 
in the mill-yard for its better preservation, does not 
constitute a relinquishment of possession or waiver of 
the lien. Holderman v. Manier. Opinion by Nib- 
lack, J. 

(Decided Dec. 8, 1885.] 


—_—_>——_—_——_ 


OREGON SUPREME COURT ABSTRACT. 

APPEAL—UNDERTAKING MUST BE EXECUTED BY AP- 
PELLANT.—The provision of the statute requiring the 
appellant, on appeal from the Justice’s Court, to give 
an undertaking, “‘with one or more sureties,’’ must 
be construed as intending such undertaking to be ex- 
ecuted by the appellant. If not, the conditions of the 
statutory undertaking are not complied with, and the 
court has no powerto render judgment against a sur- 
ety thereon. The English and many of the American 
courts have construed the word “with” before the 
words * one or more sureties,’’ when used in a similar 
counection, to mean the same as the word “‘by.’’ In 
that case the statute would read ‘“‘the undertaking of 
the appellant must be given by one or more sureties.” 
The following cases seem to have taken the view re- 
ferred to: Dickson v. Dickson, Bos. & Pul. 444; Keane 
v. Deardon, 8 East, 298; Lushington v. Dose, 7 Mod. 
304; Boyce v. Wilkins, 5 Serg. & R. 329; State v. Bow- 
man, 10 Ohio, 450; Shelton v. Wade, 4 Texas, 150; To- 
land v. Swearingen, 39 id. 450; Harrison v. Bank of 
Kentucky, 3 J. J. Marsh. 375; Bennett v. Warren Cir- 
cuit Court, Hard, 172; Vallance v. Sawyer, 4 Me. 62; 
Thom v. Savage, 1 Blackf. 51; Welch v. Stowell, 2 
Mich. 337. Upon the other hand, it has been held dif- 
ferently in New York, Massachusetts and Tennessee: 
Ex parte Brooks, 7 Cow. 428; People v. Judges of the 
Monroe Common Pleas, 1 Wend. 20; Bean v. Parker 
et al., 17 Mass. 604; Leach v. Drake, 16 Pick. 123; 
Hardaway v. Biles, 1 Smed. & M. 657. Drowilhat v. 
Schmidt. Opinion by Thayer, J. 
[Decided Dec. 17, 1885.] 


——_o>—__——_ 


CRIMINAL LAW. 





ACT CONSTITUTING TWO OFFENSES—PRIOR CONVIC- 
TION.—Where the same act constitutes two distinct 
offenses, one against the State and the other against 
the municipality wherein it was committed, a con- 
viction for the offense against the latter is no bar to 
an action by the State. Sup. Ct. Colo., Dec. 18, 1885. 
Opinion by Stone, J. 


RAPE—WHAT CONSTITUTES—INSTRUCTION AS TO EV- 
IDENCE.—An instruction to the jury that to constitute 
rape the use of force was essential in the commission 
of the crime; that the act of connection must be for- 
cibly committed without the consent and against the 
will of the female; and that to render the crime com- 
plete there must be a penetration of the female organ 
by the whole organ of the male, correctly states the 


elements of the crime, (2) Where the jury are in- 
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structed to carefully scrutinize all the testimony, tak- 
ing into consideration the relation of the parties, the 
age of the prosecuting witness, all the circumstances 
as detailed by her attending the commission of the 
offense, the denial of her statements by the defendant, 
and that after weighing all the evidence in the case 
they must be satisfied beyond a reasonable doubt of 
the guilt of defendant or acquit him, such instruction 
cannot be objected to as misleading or invading the 
province of the jury. Sup. Ct. Wis., Dec. 1, 1885. 
Osgood vy. State. Opinion by Cole, C. J. (25 N. W. 
Rep. 529.) 
————-- >  ——_—_ 


EFFECT OF OUR RAILWAY SYSTEM UPON THE 
LAW AND ITS PRACTICE. 
XTRACT from the address of John F. Dillon be- 
fore the South Carolina Bar Association at its re- 
cent meeting: 

“ We cannot overlook the fact that out of our very 
rapidity of growth; out of our vast extent of terri- 
tory; out of the universal extension of the right of 
suffrage, and out of duplex systems of government, 
State and Federal, and the corresponding legislative 
and judicial systems, forces originate which operate 
with great strength to produce an imperfect system 
of laws and jurisprudence; and the situation presents 
problems of great difficulty for the solution of states- 
men, legislators and lawyers. 

** We have to deal with the situation as it is. The 
people of nearly forty States are legislating for them- 
selves in respect of subjects over which the National 
government has happily no control. With nearly forty 
State courts of Jast resort, and as many Federal courts 
sitting within these States, and largely exercising a 
concurrent jurisdiction over the same people and the 
sume subject-matter, the development of a harmo- 
nions, symmetrical system of jurisprudence is at- 
tended with unusual difficulties. Conflict of opinion 
is inevitable, and there is no common superior tribu- 
nal, except ina limited class of cases, involving Fed- 
eral questions, which may go to the Supreme Court of 
the United States for authoritative settlement. It 
must be confessed that the legal profession in this 
country has as yet done but little thorough work in 
amending those defects in our jurisprudence which 
admit of remedy. Mainly our jurisprudence must be 
studied, cultivated and improved within and through 
the several States. But State lines for commercial 
and social purposes have almost disappeared. Our 
merchants sell goods, our people make contracts and 
engage in business of all kinds, without much, if any, 
reference to State boundaries and State citizenship. 
By means of our rivers and lakes, and especially our 
railways, the most distant parts of the country are 
nearer to Washington or New York than these cities 
were to each other fifty years ago. 

“Let us glance for a moment at the effect,actual and 
probable, of the rapid and comfortable means of 
travel supplied by our railway system upon the prac- 
tice of our profession and the character of our laws. 
Lawyers have ceased to be provincial, and the free- 
dom of intercourse between all sections of the coun- 
try cannot fail to strengthen the tendency to assimi- 
late our laws and make them more uniform. For- 
merly causes were argued in the Supreme Court at 
Washington largely by members of the local bar of 
that city, Baltimore and other places near by, and by 
distinguished lawyers who were members of Congress. 
The local counsel, except in cases of great importance, 
were not accustomed to follow their causes to Wash- 
ington. Before the introduction of railways the jour- 
ney to the capital was difficult, wearisome and time- 





consuming. Mr. Justice Story’s letters show that in 
his time it required the greater part of a week to 
make the dreaded journey from Cambridge to Wash- 
ington. Mr. Pettigrue was certainly one of the most 
eminent and able, and in many respects I suppose he 
was perhaps the ablest of the lawyers of South Caro- 
lina. He was in active practice during the forty years 
which intervened between his admission to the bar 
and his death, and was concerned in most of the im- 
portant causes in the State, and yet he argued, as I 
have read somewhere, but one cause before the Su- 
preme Court at Washington. Thisis changed. As a 
rule, counsel from all parts of the country now attend 
their cases to the Supreme Court. This is as it should 
be, since every thing else being equal, the counsel who 
have prepared and tried the cause below are better 
qualified to argue it above than counsel who are 
merely engaged after the appeal. Besides it brings 
the court into contact with the bar of the country at 
large, to the manifest advantage of both the bar and 
the court. 

‘Tn illustration of the condition in the practice of the 
law resulting from ease and rapidity of railway travel 
you may be interested in the following extract froma 
letter written to me not long since by a leading lawyer 
of St. Louis. Of three cases which he named he says: 
‘To get and serve an injunction in the first, I travelled 
1,600 miles. To argue the second at Denver, I trav- 
elled both ways 2,000. In the bank case I also trav- 
elled 2,000 the last trip, and had previously travelled 
in the same case over 4,000. At Denver I meta judge 
of the Federal court and also lawyers who had trav- 
elled further than Il. How striking the contrast,’ he 
adds, ‘ with the practice in the oldstime.’ 

“When I was a Federal Circuit judge in a circuit 
which embraced seven States, and which extended on 
the north from the international boundary line be- 
tween the United States and Dominion of Canada to 
Louisiana on the south, and from the Mississippi on 
the east to the Rocky Mountains on the west, L habit- 
ually travelled more than 10,000 miles every year; and 
my successor does the same. 

“And within the last few years I have, in the prac- 
tice of my profession, when called upon to argue cases 
in Iowa, Missouri, Kansas, North Carolina and other 
States often travelled more than a thousand miles from 
my residence; and I know many lawyers in New York 
and elsewhere who go almost as a matter of course to 
places equally distant whenever their professional 
business requires it. ‘ 

“You will perhaps excuse my reading the following 
leaf from my own experience, which seems pertinent 
as exhibiting in a somewhat striking manner the con- 
ditions under which modern American lawyers prac- 
tice their profession: 

** *Some three years ago a cause arose in New Mexico 
which involved, or was claimed to involve, the owner- 
ship of a line of railway from Yuma to El Paso, ex- 
tending through Arizona, New Mexico anda part of 
Texas. On the one side lawyers from New York and 
elsewhere went in as pecial car 2,500 miles to Santa Fe, 
the place of trial. On arriving there,our car,which con- 
tained a parlor, dining-room, sleeping apartments and 
a kitchen, was placed upon aside track of our railroad 
and served as a hotel; and immediately opposite to us 
on another railroad we saw alike car containing op- 
posing counsel which had journeyed 2,000 miles from 
the west. There, in the heart and center of the conti- 
nent, in the shadow of the Rocky Mountains, in the 
old historic city of Santa Fe, which was founded more 
than two generations before the Mayflower landed at 
Plymouth, and more than one hundred years before 
the first English colony sailed into the Ashley river, 
were these two portable habitations, one of which had 
come from the Atlantic and the other from the Pa- 
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cific, drawn up, as it were, in battle array. In an adobe 
building, one story high, with walls six feet thick, 
which had been the governor’s palace during the Mex- 
ican regime, and which our government had converted 
into a court house, with the old Bald Mountain, 
scalped and uncovered, standing in stately grandeur 
like a monarch of the middle ages with his lesser bar- 
ons grouped around him, looking down upon us, we 
fought for six long days our legal battle. We fought 
like lawyers, long and well; that is, earnestly con- 
testing every inch of ground, but with mutual respect 
and courtesy, and then departed, the one side to the 
east and the other to the west, leaving our troubles 
behind us, or rather having unloaded them on the 
judge.’ 

**T have referred to this in order to observe that in 
no other country would a similar experience be possi- 
ble, nor would it have been possible in this country 
prior to the building of our interstate and trausconti- 
nental railways.” 





—_———__¢—____. 


NEW BOOKS AND NEW EDITIONS. 


SAWYER’s Reports, Vou. X. 


Reports of cases decided in the Circuit and District Courts of 
the United States for the Northern Circuit. By L.S.B.Saw- 
yer. Vol. X. A. S. Bancroft &Co., San Francisco, Cal., 
1886. 


This volume contains decisions from February, 1884, 
to and including April, 1885, all of which have already 
appeared in the Fegeral Reporter and the West Coast 
Reporter. Not being of courts of last resort, we doubt 
whether the decisions are of sufficient importance to 
justify the re-reporting of the same. What we say of 
* Sawyer” applies also to all the other ‘“‘ Regular” 
Federal District and Circuit Court Reports whose 
publication is still continued. 


REMSEN’S INTESTATE SUCCESSION. 

Intestate succession in the State of New York, showing the 
rights of the living to the property of deceased relatives 
undisposed of by valid will. By Daniel S. Remsen, of the 
New York Bar. Baker, Voorhis & Co., New York, 1886. 
Pp. 150. 

The title of this little book sufficiently suggests its 
scope. It is one of these little hand books which fare 
always welcome tothe busy practitioner. It is divi- 
ded into ten chapters, as follows: Chap. 1, the persons 
entitled to take; chap. 2, the property to be divided; 
chap. 3, the rights of widow and husband; chap. 4, 
rights of descendants; chap. 5, rights of ancestors; 
chap. 6, rights of brothers and sisters and their de- 
scendants; chap. 7, rights of uncles and aunts and 
their descendants; chap. 8, rights of great uncles and 
aunts and their descendants; chap. 9, rights of great- 
great-uncles and aunts and other descendants; chap. 
10, of the possesssion and enjoyment of the property 
taken. There are also appended for convenience the 
Statutes of Descent and Distribution. It should find 
a ready sale, not only in this State, but in all others 
having similar statutes. 


RALSTON ON DISCHARGE OF CONTRACTS. 


This is a monograph of sixty-eight pages on the 
principles of the law relating to the discharge of con- 
tracts. Unless such an essay improves on or amplifies 
the treatment of the topic in the standard works on 
contracts, we see no reason for its publication. We 





cannot say that the present affords that reason. Cer- 


tainly it ougbt to cite all the important cases, and yet 
on the very important point of severability of a con- 
tract for successive deliveries it fails to refer to the re- 
cent cases of Scott v. Kittanning Coul Co., 81 Penn. St. 
231; S. C., 33 Am. Rep. 753; King Philip Mills v. Sla- 
ter, 12 R. I. 82; 8. C., 34 Am. Rep. 603. The work is 
intelligent so far as it goes; the trouble is that it does 
not go far enough, and there is no reason for the omis- 
sions. Published by F. & J. W. Johnson & Co., Phila- 
delphia. 


LIVERMOKE’S TRUSTEES’ HANDBOOK. 


A manual for the use of trustees, executors, administrators, 
assignees for the benefit of creditors, receivers, guardians 
and committees of lunatics, idiots and habitual drunk- 
ards. Containing a brief statment of their powers and 
duties, rights and liabilities, with practical suggestions 
and information for their guidance in the management of 
their trusts generally, and particularly as to matters re. 
lating to their accounts, and the settlementof them upon 
their application to be discharged. By Rufus P. Liver- 
more, of the New York Bar. New York: L. K. Strouse & 
Co., 95 Nassau street. 2d edition, revised, 


We have spoken of this manual before (24 Alb. L. J. 
389), and now note that the omission we called atten- 
tion to at that time has been supplied in the present 
edition and emphasized in “small caps.’’ It no doubt 
has been found very useful and convenient by those 
who have had occasion to act as assignees, executors, 
etc., whether lawyer or layman. 


LAWSON’S CRIMINAL DEFENSES. 


The fourth volume of this valuable and important 
work is at hand. The series has received commenda- 
tion in these columns. Another volume will complete 
the publication. Published by Sumner, Whitney & 
Co., San Francisco. 





NOTES. 

Gibson’s Law Notes says: “The ALBANY LAw 
JOURNAL has two little legal jokes, which we repro- 
duce. * * * The first is good, but we fancy not 
new; the second is new, but not good!’’ And the 
form of Gibson’s criticism is not new, nor its sub- 
stance good. Then to think of his use of ‘“‘fancy!” 
Better go to a woman’s night school, brother. 


Mr. William Willis was heard to tell Mr. Justice 
Stephen, at Maidstone, that learning and oratory are 
no longer encouraged at the bar. This was rather a 
strong retort toa mild request that in an action for 
damage to a bass viol counsel would not go back to the 
origin of stringed instruments; but it is a true re- 
mark. Slipshod is much more common at the bar 
than elegance of diction, not to say oratory. There 
are few opportunities for the display of oratorical 
power, and people are apt to smile at the exhibition. 
It is a curious fact that in America the tendency is in 
the opposite direction, and at complimentary ban- 
quets and funeral celebrations American lawyers are 
most felicitous, and furnish us with many excellent 
specimens of cultivated speech.—Law Times. 


The Tribune tells of a man who has “ been living as 
man and wife with the wife ofa base-ball player,” etc. 
We do not see why that man needed the wife of the 
other man, 
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CURRENT TOPICS. 

HE recent decision of Judge Brewer, of the Fed- 
eral Circuit Court for Kansas, that a prohibi- 
tory liquor law, not providing compensation for 
liquors already manufactured, is unconstitutional, 
is of vast importance in principle. The judge’s 
present decision was foreshadowed by his guarded 
concurrence, when he was a member of the Kansas 
Supreme Court, in State v. Mugler, 29 Kans. 252; 
S. C., 44 Am. Rep. 634, where it was held that a 
law prohibiting the brewing and selling of beer ap- 
plies to beer lawfully brewed before the law took 
effect, but sold thereafter. He said then: ‘‘Is not 
this taking private property for public use without 
any compensation? If the public good requires the 
destruction of the value of this property, is not 
prior compensation indispensable?” Somewhat in 
harmony with the Kansas decision is also State v. 
Burgoyne, 7 Lea, 173; 8. C., 40 Am. Rep. 60. 
There a merchant purchased a stock of pistols un- 
der a license. The privilege was repealed by an 
act of the Legislature after his license had expired, 
but before his stock was exhausted. Offering to 
sell the balance afterward, held, that he was liable 
to the penalties of the act. The question must 
sooner or later be passed upon by the Supreme 
Court of the United States, in which, as yet, there 
have been nothing but hints and dicta on the sub- 
ject, all looking however in the direction of Judge 
Brewer's decision. There seems to us to be a great 
deal of reason in his decision. Of course we fore- 
see the prohibition argument that these manufac- 
tures are ‘‘poisons,” but it does not follow that 

the manufacture of poisons is malum in se. 


A highly esteemed correspondent informs us that 
a bill is to be introduced in our Legislature to abol- 
ish costs except in actions of foreclosure and parti- 
tion, and asks our opinion as to the merits of it, 
avowing himself to be in favor of it. On one point 
we are already confident, namely, that if costs are 
to be abolished at all they should be abolished in 
foreclosure and partition, for it is notorious that 
those are the very actions where they are most 
lucrative to the lawyer, and most oppressive to the 
party. It is a subject on which we have not re- 
flected, but really it seems to us, offhand, that if a 
suitor has a legal right, which is denied, and to en- 
force which he is compelled to go to court and in- 
cur expense, it is not unreasonable that the party 
at fault should pay a moderate amount of costs, and 
even more so when he is dragged into court against 
his will, and is vindicated by the judgment. In 
many cases the costs are a mere trifle compared 
with the importance of the recovery or the result. 
The bill, we take it, would not abolish the recovery 
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for disbursements; certainly that would be most 
unreasonable; and at present we do not see why a 
moderate disbursement for attorneys’ fees is not as 
reasonable as one for witnesses’ fees. We believe 
in making litigation cheap, but it seems to us that 
the proper way is to regulate the fee bill. 


The Central Law Journal says we make ‘‘ pessi- 
mistic attacks upon the bar associations;” and ‘‘go 
out of our way to say some ill-natured things con- 
cerning the American Bar Association;” and ap- 
parently attributes this to the fact that this journal 
is not the ‘‘ official organ” of the associations. So 
far the Central is in error. There is not the least 
ill-nature nor pessimism in us. We have simply 
pointed out the feeble condition of the two ‘lead- 
ing” associations, and from this have drawn the 
inference that lawyers do not much care to convene. 
As for the ‘‘organ ” business, we have always pub- 
lished most of the main proceedings and papers of 
these associations, and have been glad to do it, for 
frequently the matter has been valuable and inter- 
esting, and has deserved a wider and earlier dis- 
semination than it would get in the reports of the 
associations, What we have said of our State asso- 
ciation has received the hearty approbation of sev- 
eral prominent members of it. We leave it to the 
Central’s good sense and candor to say whether 
a State association which has not mustered a quorum 
in two or three years, and a National Association 
which has not mustered more than a hundred at- 
tendants at any meeting, and except on one occa- 
sion not more than sixty or seventy, are flourishing 
and influential institutions. Possibly the Code con- 
troversy may revive the flagging energy of the 
National Association long enough to pronounce 
against reform. We observe that the Ohio Associa- 
tion had only about eighty attendants at its last 
meeting. The Central is quite right in saying that 
our remarks do not ‘‘ hurt ” the associations. Noth- 
ing could hurt them; and it is also right in saying 
that the editor of this journal is ‘“‘a really good 
man,” although we must admit that he does not 
‘¢ weigh two hundred and fifty pounds,” 





We have heard it intimated that a bill is to be 
introduced in our Legislature to prohibit the publi- 
cation or announcement of dissenting opinions in 
our courts of last resort. We hope this is true. In 
1878 we cast some bread upon the waters to this 
effect, but until now we have heard nothing from 
it. (See 18 Ars. Law Jour. 284.) We see no rea- 
sor to depart from what we then said, or to modify 
it. We still think that the announcement of dis- 
sents is either unimportant, or it weakens the force 
of decisions; that it encourages litigation and ap- 
peals; and that it is inconsistent with the theory of 
the law, which is that the prevailing opinion is the 
law. There is really no more need of nor excuse 
for publishing the fact of a dissent than of publish- 
ing the vote by which a bill becomes law in the 
Legislature. Indeed, we would go so far as to 
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have all opinions published as ‘‘by the court,” in 
important cases, as they are in unimportant cases. 
A decision of our Court of Appeals, for example, 
pronounced by a vote of four judges against three, 
has much less authority and respect than one ap- 
parently unanimous, and yet in theory it is none 
the less the law. Many of the earlier cases in that 
court were decided by a divided court, and have 
ever since been uneasily acquiesced in and continu- 
ally cavilled at. We have not space nor time now 
to enlarge on this topic. In fact, we said in 1878 
all that we could now say on the subject without 
unprofitable repetition, and as our opinion was then 
unanimous we stick to it on the theory of stare 
decisis. Asan instance of the mischief of announc- 
ing dissents we point to the leading case of Condit 
v. Baldwin, 21 N. Y. 221, on the question of usury 
by agent, which we find cited in a New Jersey case 
just published, and doubted as authority because 
of the want of unanimity. And we may remark 
that in several of the leading States dissenting 
opinions are not published, and in Massachusetts, 
we believe, the fact of a dissent is seldom an- 
nounced or alluded to. 





There is hope for the colored race. They are 
successfully imitating the superior white race in 
every respect. Ina recent divorce suit in the city 
of New York, the parties, the attorney for the 
plaintiff, and the referee were colored folks. Judge 
Barrett, in confirming the referee’s report in favor 
of a divorce, improved the occasion to say, as we 
glean from the Zribune, that they are ‘‘ probably 
(so far as the attorney and referee are concerned) 
beginners in a new industry,” and expresses his 
‘‘satisfaction at the very creditable manner in 
which the proceedings have been conducted »— 
referring, we suppose, only to the ‘‘ proceedings” 
in court. Let the colored folks take courage. But 
seriously, we are glad to see that the judge recog- 
nizes the ability and integrity of the colored mem- 
bers of the bar. 

The English people are just now exercised over 
the question of their liability in damages for the 
late riots. We infer that there is no statute that 
covers the case, for the Solicitors’ Journal says: ‘ It 
is perfectly clear from the case of Drake v. Footit, 
L. R., 7 Q. B. D. 201, where certain shop-keepers 
of Marlow failed to recover compensation from the 
hundred in respect of damage to their houses and 
shops done by a mob who broke the windows, and 
injured the slates and masonry by throwing stones 
during an election riot —that the sufferers froma 
riot can only recover compensation where they can 
prove some felonious demolition, or commencement 
of demolition of their houses or shops, as opposed 
to mere malicious injury or damage to such houses 
or shops, which constitutes a misdemeanor only. 
There does not seem, so far as appears from the 
newspaper accounts, to be mucb more evidence of 
felonious demolition, or commencement of demoli- 














tion, on the part of the London rioters than there 
was in the case of the Marlow rioters. It has long 
been settled that the hundred is not liable for 
goods stolen from the premises’ by the rioters. 
Smith v. Bolton, Holt, 201. The next question, viz., 
by whom compensation is payable for felonious 
demolition is not quite so easy to answer, because 
it is not very clear in all cases what in the Metropo- 
lis is a ‘district in the nature of a hundred.’” But 
after some discussion, it concludes: ‘‘For damage 
in Westminster, therefore, the inhabitants of West- 
minster would be liable; while for damage either 
in Marylebone or Kensington solely, the inhabitants 
of both parishes, as being within the area of the 
hundred of Ossulstone, would seem to be jointly 
liable.” The Law Journal says: ‘‘The sufferers are 
not entitled to compensation under the riot act un- 
less the rioters intended and began to demolish, 
whole houses. Drake v. Footit, 50 L. J. Rep., M.C., 
141. And even in that case the compensation is 
confined to the injury done to the houses, and does 
not extend to loss from robbery. This fragment of 
liability is all that is left of the ancient law, mak- 
ing all the inhabitants of a district responsible in 
damages for violence within it. The district re- 
sponsible is ordinarily the hundred, of which there 
are six inthe county of Middlesex. The houses 
damaged, besides those in the city, which is re- 
sponsible for itself, are in the hundred of Ossulstone, 
which includes Finsbury, Holborn, Kensington, the 
Tower, and Westminster, although it might be con- 
tended that Westminster, being legally a city, is 
like the city of London, solely responsible for the 
sins committed within its boundaries,” 


NOTES OF CASES. 





[* Rodey v. Travellers’ Ins. Co., Supreme Court of 
New Mexico, Jan. 15, 1886, 9 Pac. Rep. 348, 
it was held that under an accidental insurance pol- 
icy one might recover for an injury to the ear while 
diving for sport. The court said: ‘* The theory of 
the plaintiff is that he went in bathing at the Ter- 
race bath while on a trip to California; that from 
external violence while so bathing the tympanum 
of his ear was broken or injured, causing him 
severe sickness, injury and damage. The defend- 
ant maintains the injury did not so occur, but re- 
sulted from coughing, or at most only from contact 
with water, by diving in the usual and ordinary 
course of common bathers. * * * The plaintiff 
was a witness on his own behalf. He testified in 
substance that he went into the bath as other bath- 
ers did, but was milder in exercise than most of 
them. * * * It is beyond doubt, from this, the 
jury might have found the verdict returned in this 
case on the ground that the injury was the result 
of ‘violent external causes.’ The weight of the 
evidence is clearly that way. The witness states in 
positive terms: ‘My ear was ruptured by the ex- 
ternal violence of the water in diving.’ From the 
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evidence the conclusion reasonably follows that he 
leaped from a plank for the purpose of diving into 
the deep water. A slight accidental turn of the 
body while descending into the sea might very 
easily bring his ear in contact with the water in 
such manner that the force of his passage through 
it would create the injury. If there is evidence 
reasonably tending to support the verdict on ap- 
peal, after the trial court had opportunity to con- 
sider its weight, the Supreme Court will not inter- 
fere.” After this we shall expect to see accident 
policies providing that divers shall jump feet fore- 
most. 


In Cook v. Chapman, New Jersey Chancery, Jan. 
11, 1886, 2 Atl. Rep. 286, it was held that counsel 
fees are recoverable as damages under an injunction 
bond. The court said: It has been ‘‘held that a 
reasonable amount of counsel fees, necessarily ex- 
pended in getting rid of an injunction unfairly ob- 
tained, may be recovered under a bond or under- 
taking similar in its provisions to the terms of the 
bond on which this proceeding is founded. Such, 
it is said, is the course of decision in New Hamp- 
shire, New York, Ohio, Illinois, Indiana, Iowa, 
Alabama and California. 2 High Inj., § 1685, et 
seq.; 2 Suth. Dam. 64, et seg. Ihave not examined 
any of the cases except those decided by the courts 
of New York and Ohio. In both of those States 
the rule as above stated is firmly established. Ed- 
wards v. Bodine, 4 Edw. Ch. 292; 8. C., on appeal, 
11 Paige, 223; Aldrich v. Reynolds, 1 Barb. Ch. 618; 
Corcoran v. Judson, 24 N. Y. 108. It has also been 
held in New York that even where an unsuccessful 
motion to dissolve has been made —the court re- 
fusing to dissolve because it deems it more advisa- 
ble to defer inquiry into the merits until the final 
hearing —that if, on final hearing, it appears the 
complainant obtained the injunction unfairly, the 
counsel fees on final hearing, as well as those in- 
curred in making the unsuccessful motion, are re- 
coverable as a part of the damages which the de- 
fendant has sustained by reason of the injunction. 
The counsel fees on the final hearing are allowed in 
such cases on the ground that the complainant, by 
resisting the defendant’s motion, and inducing the 
court to deny it, has compelled the defendant to in- 
cur the expense of trying the case on its merits in 
order to get rid of the injunction. Andrews v. 
Glenville Woolen Co., 50 N. Y. 282; Hovey v. Rubber 
Tip Pencil Co., id. 335. But a later case seems to 
hold that the counsel fees of the final hearing are 
not recoverable in such cases, unless the sole or 
main question to be determined on the final hear- 
ing is whether or not the injunction shall be con- 
tinued. Dishrow v. Gracia, 52 N. Y. 655. This 
rule expresses, in substance, the Ohio doctrine. It 
is there held that a reasonable amount of counsel 
fees necessarily incurred in procuring the dissolu- 
tion of an injunction unfairly obtained may be re- 
covered under a contract of indemnity similar in 
its terms to the bond given in this case; but the 





rule is subject to this limitation: where the injunc- 
tion is merely auxiliary to the main object sought 
to be obtained by the action, and no effort is made 
to get rid of the injunction before the final hear- 
ing, and the injunction is dissolved on final hear- 
ing because the complainant fails in his action, no 
counsel fees whatever are recoverable. The limita- 
tion rests upon this reasoning, it is said, that if no 
injunction had been granted, the defendant in re- 
sisting the action would have been compelled to 
make precisely the same expenditure that he has in 
resisting the action with an injunction, and there- 
fore it cannot be said that such expenditure was 
caused by the injunction. Noble v. Arnold, 28 
Ohio St. 264; Riddle v. Cheadle, 25 id. 278. The 
courts of this State are, so far as I am aware, en- 
tirely uncommitted on this question, and they are 
therefore at liberty to adopt any rule which may 
seem to them best calculated to prevent wrong and 
promote justice.” To the same effect is Bolling v. 
Tate, 65 Ala. 417; 8. C., 89 Am. Rep. 5; and so of 
attachment, Raymond v. Green, 12 Neb. 215; 8. C., 
41 Am. Rep. 763. The contrary is held of injunc- 
tions in Oliphant v. Eckerly, 36 Ark. 191, and so 
of attachments, Patton v. Garrett, 37 id. 605. 


Falsely to charge in writing that a person is ille- 
gitimate is libellous per se. Shelby v. Sun Printing, 
ete., Association, 388 Hun, 474. The court said: ‘‘In 
this case there was no charge against the integrity 
or morality, or behavior or reputation, of the plaint- 
iff. The statement is that she is illegitimate, a cir- 
cumstance over which, of course, she could have no 
control, and for which she was personally in no way 
whatever responsible. In the estimation of man- 
kind, however, as it is understood, the assertion 
that a person is illegitimate is a reproach, and one 
which might, in all probability, frequently subject 
the person of whom it is said to contumely, to in- 
dignity, and perhaps to insult. It is unfortunate to 
be obliged to take this view of human conduct, but 
we must take the world as we find it, and reason 
out the problems which are presented to us with 
reference to human frailties or human prejudices, 
whatever may be the designation given to a dispo- 
sition often exhibited to make a person suffer for 
the deeds of his ancestors. A libel consists in the 
composition or publication of a writing to the 
scandal or contumely of another, by which his 
fame or dignity may be prejudiced. 2 Colby Crim. 
Law, 57. See also Starkie Sland. and Libel (from 
the 2d Eng. ed. of 1830, p. 166), and see also page 
168, at which that learned author says: ‘In short, 
an action lies for any false, malicious and personal 
implication tending to alter a party's station in 
society for the worse by imputing to him either bad 
actions or vicious principles, or which diminish his 
respectability and abridge his comforts by exposing 
him to disgrace and ridicule; and this without 
proof of special damages.’ And hence in the case 
of Cropp v. Tilney, 3 Salk. 226, it was said that 
scandalous matter was not necessary to make a 
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libel; it was enough if it induced an ill opinion to 
be had of the plaintiff, or made him contemptible 
and ridiculous. And in Villars v. Monsley, 2 
Wils. 403, the doctrine was declared that the pub- 
lishing of any thing concerning another which ren- 
ders him ridiculous, or tended to hinder mankind 
from associating or having intercourse wiih him, 
is actionable. And therefore to publish in writing 
of another that he was a rogue or a rascal, swindler 
or villain, was actionable, although the terms would 
not have been actionable had they been merely 
spoken. Illustrations of the rule, which is to be 
applied to this case of a kindred character, might 
be multiplied, but it is not necessary to doit. As 
soon as the court has arrived at the conclusion that 
the publication complained of is one which is cal- 
culated to subject the party assailed to any one of 
the consequences named, it becomes its duty to de- 
clare the action properly brought, and to maintain 
it. For these reasons we have arrived at the con- 
clusion that the charge made was one calculated 
to subject the plaintiff to contumely or reproach, or 
to prevent her from enjoying the society of persons 
that might otherwise be disposed to seek it.” 





MANDAMUS IN ELECTION CASES. 


| rule is familiar that the action of mandamus 
will not lie to determine the title to office. The 
principle thus generally stated is nevertheless subject 
te qualification, following the maxim that when the 
reason of a rule ceases, the rule itself will cease. 

The reason which lies at the basis of this stereotyped 
phrase is thus stated inthe case of Brown v. Turner, 
FON. C. 98: 

“If it appears from the complaint that two persons 
are claiming the same duty adversely to each other 
against athird party, the writ does not lie, for the 
plain reason that the title must be decided be- 
tween them before the defendant can know to whom 
the duty or thing is due. The remedy should be an 
action not against the defendant, but against the ad- 
verse claimant.’’ Ellison v. City of Raleigh, 3 Am. Law 
Reg. U. S. 141. 

And Dillon Mun. Corp., § 680, says: “If another is 
commissioned, and in actual discharge of the duties of 
the office, an adverse claimant to the office is not en- 
titled toa mandamus, but must resort to quo war- 
ranto.” 

In Ellison v. City of Raleigh, supra, the court held 
that a mandamus would be appropriate when there is 
no usurpation by another. 

The principle then seems to be clear enough that quo 
warranto is the only proper remedy, when there is an 
adverse claimant, because such adverse claimant has a 
right to be heard before his title is adjudicated. 

But cannot the title to office be determined by man- 
damus, where there is no ‘“‘adverse claimant,’’ and if 
so, will not the rules of evidence and the enforcement 
of the judgment be governed by the same practice 
as prevails in actions of quowarranto? If not, why 
not? 

To what extent election officers, including inspect- 
ors of election, tellers and boards of canvassers, will 
be controlled and directed by the writ of mandamus 
has not yet been judicially determined, with any de- 
gree of certainty. Certain principles, which enter 
more or less into every such case, have been author- 

tatively settled, as for example, that the writ will lie, 








when there isno other adequate remedy (McCullough 
v. Mayor, 23 Wend. 461; People v. Steele, 2 Barb. 418), 
that it will lie to compel performance of a duty by a 
ministerial officer, that quo warranto will not lie, un- 
less there is an actual incumbent of the office. And 
yet where a case has arisen wherein all of these prin- 
ciples have been unitedly invoked, courts have been 
singularly averse to allowing the remedy. 

Let us suppose a case. For example, the common 
council of a cortain city are empowered by statute to 
elect by ballot one of their number as president. They 
meet for that purpose, and the city clerk is appointed 
teller. Five ballots are necessary to achoice. A. re- 
ceives four and B. receives three. There is one bal- 
lot remaining, which although to all appearances, in- 
tended for A. is slightly defective in respect of one of 
the letters of the name. The teller conceiving it to be 
his duty to reject it by reason of the fact that he can- 
not positively say that it is his name, returns that “A. 
has received four votes, B. has received three votes, 
and one I am unable definitely to determine.” 

Two questions are at once presented. First, upon 
proof of the fact that the teller really knew, from the 
ballot itself, beyond any reasonable doubt, that A. 
was intended, will amandamus lie to compel him to 
count it without proof of the intention of the voter? 
Second, if not, can the court, in a proceeding by man- 
damus, take proof of such intention, and when the 
fact is established, then direct, the teller to count it? 

In other words, as respects the first of these ques- 
tions, and irrespective of any outside proof save what 
the ballot itself discloses, as to the ‘‘intention,’’ is the 
‘plain duty,’’ which can be enforced by mandamus, 
such duty only as can leave no possible question in the 
mind of the teller, or canvassing officer, upon the facts 
before him; or are we to understand by this term such 
a course of conduct onthe part of an officer of this 
character as will be consonant with the dictates of 
common sense? In short, whether where a court can 
see, that although the name of acandidate is imper- 
fectly spelled or written or printed, it is nevertheless 
apparent to ordinary intelligence, and was clear to the 
intelligence of the teller, that the ballot was intended 
for a certain person,it does not then become the “plain 
duty ” to so count it? 

Of course it is to be understood that there has been 
no other person chosen or holding over and actually 
filling the office, for in that case there would be the 
remedy by quo warranto, although even then, it has 
been held that mandamus will lie, not to test the title 
to the office, but to place the contestant in a position 
so todo. 

Nor will we forget that mandamus can lie only to 
compel the performance of a ‘‘plain” duty. The 
question we are discussing is, who is to determine 
whether or not the duty is ‘‘ plain,” and by what rules 
is the result to be reached. 

Let the proposition then be thus stated: Whenever 
the ballot or return presented to an election officer, 
and to be acted upon by him, leaves no reasonable 
doubt to ordinary common sense as to its purport, 
although letters may be omitted, or words misspelled, 
or characters imperfect, this is the only certainty re- 
quired, and it is this fact which must determine the 
o“ duty.” 

To assert that such a duty can be said to be plain 
only when the fact is clear beyond any conceivable 
doubt, and amounts to absolute demonstration, would 
be to invoke a rule which is applied in no other of 
the domains of evidence, and unknown to common 
experience. 

“‘Matters of fact,’ says Greenleaf (vol. 1, p. 3), ‘‘are 
proved by moral evidence alone. None but mathe- 
matical truth is susceptible of demonstration. In the 
ordinary affairs of life we do not require demoustra- 
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tive evidence, because it is not consistent with the 
subject, and to insist upon it would be unreasonable 
and absurd. Zhe most that can be affirmed of such 
things is, that there is no reasonable doubt concerning 
them.”’ 

A ballot is clearly intended for A. Shall the teller 
be permitted to defeat the will of the voter, of which 
he is morally certain, simply because the characters of 
the letters are imperfect, or a letter is omitted, so that 
he cannot say with mathematical certainty that the 
name isthe name of A.? Who is to determine the 
question? Is the teller or canvassing officer to have 
the power of rejectinga ballot whose meaning is plain 
enough, according to the common rules of evidence, 
because he says he cannot definitely determine it? If so, 
then truly is there a wrong without aremedy,for it will 
not do to say, as was said in one case, the injured party 
must bring his action of quo warranto. Quo warranto 
against whom, when there is no other incumbent? A. 
may really be elected by a majority of votes, and 
yet the canvassing board have it in their power to de- 
feat him by the arbitrary assertion that the ballot 
had some slight imperfection, or that they did not 
have the fact that a ballot cast for A. was mathemati- 
cally demonstrated to them? Where there is no in- 
cumbent of the office, as was the fact in a recent case 
in one of the cities of this State, one who is elected to 
an office is remediless against those who upon such 
technicalities are disposed to keep him out. 

Itis too late in the day now to say that a man 
elected to an office can be refused his credentials, 
because his name is wrongly or imperfectly spelled. 
The question in such cases is, who was the candidate? 
It is not the fact that the name is written clearly or 
ambiguously, but the fact as to who was intended that 
must control. Falsa demcnstratio non nocet. Why 
should not that fact be determined, if it can be, by the 
application of common sense, on the familiar princi- 
ple of probabilities? The way a name is spelled is 
never the final criterion by which to determine the 
identity of the person. Broom’s Legal Maxims, 629, 
636, 638. 

Even in criminal cases the spelling is not important 
if the identification be otherwise clear. 1 Bish. Civ. 
Proc. 677, 688. 

As Ihave said, certainty in such cases is not re- 
quired. Absolute certainty is not necessary except in 
cases of estoppel. Mowry v. Sanborn, 72 N. Y. 538, 

Can any good reason be advanced why the ordinary 
rules of evidence, the rules by which ordinary men, in 
the ordinary affairs of life, are wont to deal with each 
other, should not be applied to the case of a ballot or 
election return? What upon its face are the probabili- 
ties respecting it, viewed in the light of the surround- 
ing circumstances from the standpoint of common 
sense? Will any precious bulwark of the common 
law, or any principle of equity, be imperilled by the 
application of such doctrine? 

Thus much on principle. But we are not without 
authority on the subject. 

In the case of McKenzie v. Braxton, which was the 
case of a contested seat in the Forty-Second Congress, 
and where it was urged that votes cast for Elliott Brax- 
ton could not be counted for Elliott M. Braxton, the 
committee unanimously said: ‘ Even if we were not 
permitted to look beyond the ballots themselves, we 
could have little doubt as to our “duty.” 

In the case of People v. Saxton, 22 N.Y. 311, the court 
say: ‘‘The intention of the voter is gathered from a 
reasonable construction of his acts.’’ 

In Strong, Petitioner, 20 Pick. 492. “They” (the 
inspectors of election) ‘* ought to receive the returns 
with liberality. There wili seldom be any practical 
difficulty about ascertaining the person intended to be 
voted for. Even when there are several of a simular 





name it will not often happen that doubt will arise as 
to the person intended. The only object should be to 
get at the willof the voter. In this casethey could 
not have doubted, as sensible men, that all the votes 
returned for, etc., were intended for, etc., and had 
they not felt themselves bound by the strict letter of 
the returns would have given them to him.” People v. 
Hilliard, 29 Til. 415. 

In the case before the Supreme Court of Maine, re- 
ferred to in McCrary’s * Law of Elections,’’ p. 456, the 
following forcible language is used: 

“The ballot is the pride as well as the protection of 
all. Itisthe truest indication of the popular will. 
The official returns required from municipal officers of 
the several towns and cities are and will be made by 
plain people, in the hurry and excitement of election. 
They are not required to be written with the scrupu- 
lous nicety of the writing master, or with the technical 
accuracy ofa plea in abatement. A sentence may be 
ungrammatical, the spelling may deviate from the re- 
cognized standard, but the returns are not brought to 
nought because the spelling is erroneous or the pen- 
manship poor. They are not to be strangled by tech- 
nicalities.”’ 

And so in Cooley Const. Lim., 612, that distin- 
guished writer says: ‘‘ Evidence of such facts as may 
be called the circumstances surrounding the election, 
suchas * * * whether other persons of the same 
name were candidates, * * * or were eligible to the of- 
fice, and the like is always proper to aid in the appli- 
cation of any ballot cast. And where the intent, 
when considered in the light of surrounding circum- 
stances is not doubtful, the ballot should be counted. 
The jury in acontested case may require this proof, 
the judges of election familiar with the circumstances 
may determine it.” 

In those cases, such as People v. Cook, 8 N.Y. 83, and 
People v. Ferguson, 8 Cow. 102, where it was held that 
the canvassers did not errin rejecting votes fora dif- 
ferent name than that of the candidate, it might well 
have been argued that a reasonable doubt could exist 
as to whether the person claiming the ballot was in- 
tended. 

If then there can be in any given case no reasonable 
doubt as to who was intended by the voter, from an 
inspection of the ballot itself, ought it not to be 
counted accordingly? Is not this the test to be ap- 
plied? And if the officer in such case refuses to so 
count it, and there is no rival for the office to enable 
him to bring quo warranto, should the mandamus be 
withheld ? 

But now assumed that it isa proposition supported 
neither by principle nor authority, that an election 
officer can be compelled to count a ballot in any de- 
gree defective, but about which there is no moral un- 
certainty, can the court in such a proceeding take 
proof as to the intention of the voterand direct the 
election officer accordingly ? 

I confess that it is a matter of surprise to me that 
courts in this State have decided in the negative. You 
can doit in a quo warranto proceeding, they say, but 
not in mandamus. Why not? If you drive them to 
search out an intelligent answer, it will be that you 
cannot try the title to an office by mandamus, you 
must proceed by quo warranto, and then the court will 
hear the aliunde proof, etc., which is simply whipping 
the devil around the stump. Mandamus will lie to 
compel the performance of a plain duty, will it not? 
Oh, yes. Very well, then, what should prevent the 
court from ascertaining as in quo warranto all the 
facts, and when it can then see that the duty once ob- 
scure—per adventure—is now plain, compel a perform- 
ance of it? 

I do not mean to be understood as saying that if the 
ballot is absolutely undecipherable, or contains the 
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name of a totally different person, the oral asser- 
tion of the voter can be received, for this would be, 
perhaps, to contradict it, or substitute parol evidence 
fora writing. But when the ambiguity is merely 
latent, or the name is slightly defective, so as to be 
easily cleared up by parol poof, then it would seem as 
though it ought to be allowed. Hellreigel v. Manning, 
97 N. Y. 59. 

Ihave been able to find but one case directly in 
point. But in this case the court bas struck the un- 
derlying principle for which I have been contending, 
namely, that when a duty once obscure is made plain 
to the court by proof, and there is no other remedy, 
the act will be compelled by mandamus. 

In the case of the State v. Garosche, 65 Mo. 488 the 
county canvassers at a certain election had refused to 
count one of the returns, which appeared to them to 
have been altered. The court said: 

“The right to determine the specific legul duty of 
ministerial officers necessarily results from the very 
nature of mandamus. In the case of officers exercis- 
ing judicial functions, it is otherwise. The writ only 
commands them to act. It cannot compel the per- 
formance of a particular act. But it not only requires 
the ministerial officer to proceed to do his duty, but 
also indicates what his duty is. 

To assert that the writ cannot require the perform- 
ance by a ministerial officer of any act which he does 
not with the lights before him conceive it his duty to 
perform, is to destroy the efficacy of the writ, and to 
substitute the conscience of the officer for the com- 
mand of the law. For his errors, unlike those of ju- 
dicial officers, cannot be reviewed on appeal. Yet 
such is the argument. They insist that they intended 
no harm, and because they did not have sufficient in- 
formation to convince them, and were without power 
to take testimony, therefore the court cannot compel 
them to do otherwise than they have done, that the 
court would not have done otherwise, if placed in 
their situation. Such considerations might be invoked 
to shield them from penal liability, but cannot excuse 
the non-fulfillment cf the law.” 

And here I leave the subject for future discussion. 

Ep. J. MAXWELL. 

YONKERS, Jan. 12, 1886. 
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DAMAGES — BREACH OF CONTRACT— PROFITS 
—UNCERTAINTY OF AMOUNT. 


NEW YORK COURT OF APPEALS, JANUARY 19, 1886. 


WAKEMAN V. WHEELER & WILSON Co. 


A party violating his contract should not be permitted en. 
tirely to escape liability because the amount of the dam- 
ages which he has caused is uncertain. 

When it is certain that damages have been caused by a breach 
of contract, and the only uncertainty is as to their 
amount, there can rarely be good reason for refusing, on 
account of such uncertainty, all damages whatever for 
the breach. 


| pe: from a judgment of the General Term of 

the New York Common Pleas, affirming a judg- 
ment entered upon the verdict of a jury. The opin- 
ion states the case. 


Abram Wakeman, for appellants. 
W. H. Williams, for respondent. 


Ear, J. This action was brought to recover dam- 
ages for the breach of an agreement made in the city 
of New Yorkin February, 1878, which is set forth in 
the complaint as follows: ‘That if the plaintiff shall 
succeed in placing, that isto say, selling fifty of the 
defendant’s sewing machines to one firm or party in 





the Republic of Mexico during the next trip of their 
agent to that country, then about to be made, they, 
the plaintiffs, for every fifty machines so sold, shall 
have the sole agency forthe sale of the defendant’s 
sewing machines in that locality and its vicinity in 
that Republic, and the defendant should furnish to 
the plaintiffs machines at the lowest net gold prices.”’ 
The defendant denied the agreement, but the jury 
found it substantially as alleged, and it is conceded 
that we must assume here that such an agreement 
was made. 

The plaintiffs at once entered upon the per- 
formance of the agreement, purchased a sample ma- 
chine of the defendant, caused their agent to be 
instructed in its mechanism and management, and 
then sent him to Mexico. After reaching there he 
sold fifty machines to one Mead of San Louis, Potosi, 
on his promise to Mead that he should be the general 
agent of the defendant for that locality and its vicin- 
ity. The order for the fifty machines was sent to the 
defendant and filed by it, and those machines were 
forwarded to Mexico and paid for. Shortly there- 
after plaintiffs’ agent made another sale of fifty ma- 
chines for another locality in Mexico, and an order 
for those machines was sent to the defendant, which 
it absolutely refused to fill. Plaintiffs’ agent procured 
another order for one machine and sent that to the 
defendant, which it also refused to fill; and then it 
refused to fill any further orders from the plaintiffs or 
their agents, and absolutely refused to perform and 
repudiated its agreement. 

Upon the trial of the action the plaintiffs made va- 
rious offers of evidence to show the value of their con- 
tract with the defendant, the most of which were ex- 
cluded. In his charge to the jury the judge held as 
matter of law that the plaintiffs could recover dam- 
ages only for the refusal of the defendants to fill the 
orders actually given; and the plaintiffs’ profits hav- 
ing been shown to be $4 0n a machine, their recovery 
was thus limited to $204. They excepted to the rule of 
damages thus laid down, and the sole question for our 
determination is, what upon the facts of this case, was 
the proper rule of damages? Were the plaintiffs con- 
fined to the damages suffered by them in consequence 
of the refusal of the defendant to fill the two orders 
for fifty-one machines, or were the entitled also to re- 
cover the damages which they sustained by a total 
breach of the agreement on the part of the defend- 
ants? 

The judge limited the damage, as stated in his 
charge, because any further allowance of damages for 
the breach of theagreement would, as he claimed, be 
merely speculative and imaginary. It is frequently 
difficult to apply the rule of damages, and to determine 
how far and when opinion evidence may be received to 
prove the amount of damages, and the difficulty is en- 
countered in a marked degree in this case. 

One who violates his contract with another is liable 
for all the direct and proximate damages which result 
from the violation. The damages must be not merely 
speculative, possible and imaginary, but they must be 
reasonably certain and such only as actually follow or 
may follow from the breach of the contract. They 
may be so remote as not to be directly traceable to the 
breach, or they may be the result of other intervening 
causes, and then they cannot be allowed. They are 
nearly always involved in some uncertainty and con- 
tingency. Usually they areto be worked out in the 
future, and they can be determined only approxi- 
mately upon reasonable conjectures and probable es- 
timates. They may be so uncertain, contingent and 
imaginary as to be incapable of adequate proof, and 
then they cannot be recorded, because they cannot be 
proved. But when it is certain that damages have 
been caused by abreach of contract, and the only un- 
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certainty is as to their amount, there can rarely be 
good reason for refusing, on account of such uncer- 
tainty, any damages whatever for the breach. A per- 
son violating his contract should not be permitted en- 
tirely to escape liability because the amount of the 
damage which he has caused is uncertain. 

It is not true that loss of profits cannot be allowed 
as damages for a breach of contract. Losses sustained 
and gains prevented are proper elements of damage. 
Most contracts are entered into with the view to fu- 
ture profits, and such profits are in the contemplation 
of the parties, and so far as they can be properly 
proved, they may form the measure of damage. As 
they are prospective, they must to some extent be un- 
certain and problematical, and yet on that account a 
person complaining of breach of contract is not to be 
deprived of all remedy. It is usually his right to 
prove the nature of his contract, the circumstances 
surrounding and following its breach, and the con- 
sequences naturally and plainly traceable to it, and 
then it is for.the jury, under proper instructions as to 
the rules of damages, to determine the compensation 
to be awarded for the breach. 

When a contract is repudiated, the compensation of 
the party complaining of its repudiation should be the 
value of the contract. He has been deprived of his 
contract and he should have in lieu thereof its value, 
to be ascertained by the application of rules of law 
which have been laid down for the guidance of courts 
and jurors. 

These rules will be illustrated and limited by a few 
cases, some of which were quite analogous to this, to 
which attention will now be called. 

In Masterton v. Mayor, 7 Hill, 61, Nelson, C. J., 
said: ‘‘ When the books speak of the profits antici- 
pated from a good bargain, as matter too remote and 
uncertain to be taken into the account in ascertaining 
thetrue measure of damages, they have reference to 
dependent and collateral engagements, entered into 
on the faith and in expectation of the performance of 
the principalcontract. * * * But profits oradvant- 
ages which are the direct and immediate fruits of the 
contract entered into between the parties stand upon 
a different footing. * * * It is difficult to compre- 
hend why in case one party has deprived the other of 
the gains or profits of the contract by refusing to per- 
form it, this loss should not constitute a proper item 
in estimating the damages.”’ 

In Bagley v. Sinith, 10 N. Y. 489, it was held that one 
partner could maintain an action at Jaw against the 
other for a breach of the partnership articles in dis- 
solving before the period therein limited; that the 
damages in such an action are the profits which would 
have accrued to the plaintiff from the continuation of 
the partnership business and which are lost by the un- 
authorized dissolution, and that evidence of the actual 
gains of the partnership during its continuance is ad- 
missible as an element in determining the value of the 
prospective profits. Johnson, J., writing the opinion, 
said: ‘*The object of commercial partnerships is 
profit. This is the motive upon which men enter into 
the relation. The only legitimate beneficial conse- 
quence of continuing a partnership is the making of 
profits. The most direct and legitimate injurious con- 
sequence which can follow upon an unauthorized dis- 
solution of a partnership is the loss of profits. Unless 
that loss can be made up to the injured party it is idle 
to say that any obligation is imposed by a contract to 
continue a partnership fora fixed period. The loss of 
profits is one of the common grounds, and the amount 
of profits lost one of the common measures of the 
damages to be given upon a breach of contract,’ and 
that ‘itis very true that there is great difficulty in 
making an accurate estimate of future profits. This 


difficulty is inherent in the nature of the inquiry. We 





shall not lessen it by shutting our eyes to the light 
which the previous transactions of the partnership 
throw upon it. Nor are we the more inclined to re- 
fuse to make the inquiry by reason of its difficulty, 
when we remember that it isthe misconduct of the 
defendant *hich has rendered it necessary.”’ 

In Taylor v. Bradley, 39 N. Y. 129, the action was to 
recover damages for the total breach by the defend- 
ant of a contract to let a farm to the plaintiff for 
three years, each party to furnish part of the stock, 
seeds, tools, etc., the plaintiff to occupy and work the 
farm and have certain specified supplies for his family 
and all proceeds to be divided equally, and it was held 
that the plaintiff was entitled to recover as damages 
the value of the contract, that is, what such a privilege 
of occupancy and working the farm subject to the 
conditions of the agreement, and under all the contin- 
gencies which were liable to affect the result was 
worth. Woodruff, J., writing the opinion, said: ‘To 
my mind the only rule which will do justice to the 
parties is that the plaintiff is entitled to the value of 
his contract; he was entitled to its performance; it is 
broken; he is deprived of his adventure; what was 
this opportunity which the contract had apparently 
secured to him worth? To reap the benefit of it, he 
must incur expense, submit to labor and appropria- 
tion of his stock. His damages are what he Jost by 
being deprived of his chance of profit.” An opinion 
in the same case by Judge Grover is reported in 4 
Abb. Ct. of App. Dec. 363, in which hesaid: ‘*An ex- 
amination of the cases will show that the courts have 
been endeavoring to establish rules by the application 
of which a party will be compensated for the loss sus- 
tained by the breach of the contract; in other words, 
for the benefits and gains he would have realized from 
its performance and nothiug more. It is sometimes 
said that the profits that would have been derived 
from performance cannot be recovered; but this is 
only true of such as are contingent upon some other 
operation. Profits which would certainly have been 
realized but for the defendant’s default are recover- 
able;”’ that ‘it is not an uncertainty as to the value 
of the benefit or gain to be derived from performance, 
but an uncertainty or contingency whether such gain 
or benefit would be derived at all;”’ that “it is some- 
times said that speculative damages cannot be recov- 
ered because the amount is uncertain; but such re- 
marks will generally be found applicable to such dam- 
ages, as it fs uncertain whether sustained at all from 
the breach. Sometimes the claim is rejected as being 
too remote. This is another mode of saying that it is 
uncertain whether such damages resulted necessarily 
and immediately from the breach complained of. The 
general rule is that all damages resulting necessarily 
and immediately and directly from the breach are re- 
coverable and not those that are contingeut and un- 
certain. The latter description embraces, as I think, 
such only as are not the certain result of the breach, 
and does not embrace such as are the certain result, 
but uncertain in amount; ’’ that ‘* the plaintiff will be 
fully compensated by recovering the value of his bar- 
gain. He ought not to have more, and I think he is 
not precluded from recovering this by any infirmity 
in the law in ascertaining its amount.” 

In Schell v. Plumb, 55 N. Y. 592, it was held that an 
agreement by one party to support another during life 
is an entire continuing contract, and that upon a total 
breach thereof the latter may recover full and final 
damages, not only the expenses of support up to the 
time of trial, but all the prospective expenses during 
life, and that the Northampton Tables are competent 
evidence as to the probable duration of life. Grover, 
J., writing the opinion, said: ‘‘The counsel for the 
appellants insists that such cannot be the rule, for the 
reason, as he insists, that it is imposible to ascertain 
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the damages, as the duration of life is uncertain, and a 
further uncertainty arising from the future physical 
condition of the person. * * * It may be further 
remarked that in actions of personal injuries the con- 
stant practice is to allow a recovery for such prospec- 
tive damages as the jury are satisfied thé party will 
sustain, notwithstanding the uncertainty of the dura- 
tion of his life and other contingencies which may 
probably affect the amount.”’ 

In Dennis v. Maxfield, 10 Allen, 138, it was held that 
if a written contract by which the master of a whal- 
ing ship is employed provides that he shall have a cer- 
tain “lay”? in the proceeds, and also an additional 
compensation depending upon the amount of the 
cargo, and he is wrongfully discharged by the owners 
before the expiration of the contract, he may recover 
as a part of his damages his share of the earnings of 
the ship both before and after his removal. Bigelow, 
C. J., writing the opinion and speaking of the earnings 
of the ship, said: ‘*They are undoubtedly in their 
nature contingent and speculative and difficult of esti- 
mate, but being made by express agreement of the 
parties of the essence of the contract, we do not see 
how they can be excluded in ascertaining the compen- 
sation to which the plaintiff is entitled. Would it be 
a good bar to a claim for damages for breach of arti- 
cles of copartnership that the profits of the contem- 
plated business were uncertain, contingent and difh- 
cult of proof, and could it be held for this reason that 
no recovery could be had in case of a breach of such a 
contract? Orin an action on a policy of insurance on 
profits, would it be a valid defense in the event of loss 
to say that no damages could be claimed or proved 
because the subject of insurance was merely specula- 
tive, and the data on which the profits must be calcu- 
lated were necessarily inadequate and insufficient to 
constitute a safe basis on which to rest aclaim for in- 
demnity?” 

In Simpson vy. R. Co., 1 Q. B. Div. 274; 8. C., 16 
Moak’s Eng. Rep. 330, the plaintiff, a manufacturer 
who was in the habit of attending agricultural shows 
to exhibit samples of his goods, and made profit by the 
practice, delivered them upon a show-ground where 
he had been exhibiting them tothe receiving agent of 
the defendant, a railroad company, to be carried by a 
particular day to a show-ground at another place 
where a similar show, at which he intended to ex- 
hibit, was to be held; but nothing was expressly said 
about the intention of the plaintiff. The samples did 
not arrive until after the day stipulated and when the 
show was over, and the plaintiff lost several days in 
going to meet them and waiting for them. In an ac- 
tion for the breach of contract a verdict was given for 
damages, which included a sum for loss of time or loss 
of profit; and it was held that the purpose of the 
plaintiff to exhibit was within the contemplation of 
the parties to the contract; that the plaintiff was en- 
titled to the damages on the ground that loss of profit 
was a natural and probable result of the failure of 
that purpose, and that no evidence was necessary of 
his prospect of making profit at the particular show in 
question. Cockburn, C. J., said: ‘‘As to the supposed 
impossibility of ascertaining the damages, I think 
there is no such impossibility; to some extent, no 
doubt, they must be matter of speculation, but that is 
no reason for not awarding any damage at all.” Mel- 
lor, J., said: ‘As to the difficulty of ascertaining the 
amount of profits which the plaintiff can be supposed 
to have lost, that is not amatter upon which we have 
to trouble ourselves."’ Field, J., said: ‘As to the 
difficulty of ascertaining the profits which the plaintiff 
can be considered to have lost, a sufficient answer is 
that it must be assumed that the plaintiff would make 
some profits.” 

In Jacques v. Miller, 6 Ch. Div. 153; S. C., 22 Moak’s 











Eng. Rep., the plaintiff agreed with the defendant to 
take a lease of premises belonging to the defendant for 
the purpose, as the defendant knew, of carrying ona 
trade which the plaintiff was about to commence. In 
consequence of the defendant’s willful refusal to ful- 
fill his agreement the plaintiff was unable for fifteen 
weeks to commence his trade; and it was held that in 
addition to judgment for specific performance of the 
agreement, damages must be awarded in respect tuo 
plaintiff's loss of profits from his work during the fif- 
teen weeks." To the same effect are the following 
cases: White v. Miller, 71 N. Y. 118; Mitchell v. Read, 
84 id. 556; Donalds v. State, 89 id. 36; Hoy v. Gronoble, 
34 Penn. St. 9; Garsed v. Turner, 71 id. 56; McNiel v. 
Reid, 9 Bing. 68; Fletcher v. Tayleur, 17 C. B. 21. In 
conflict, we think, with these authorities is the case of 
Howe Machine Co. v. Bryson, 44 lowa, 159; 8. C., 24 Am. 
Rep. 735. In that case a party made a contract with 
the general agents of a sewing machine company by 
the terms of which he was to rent a room, provided 
himself with a team and furnish other necessary 
means for the sale of machines and devote his time 
thereto, the agents agreeing to furnish him with all 
the machines he could sell at a price twenty-five per 
cent below the retail rate. The party performed his 
undertaking, but the machines were not supplied as 
agreed, and it was held that the measure of damages 
was the value of the time lost asthe result of the 
breach, without reference to the profits which might 
have been realized if the contract had been per- 
formed. Twoof the five judges dissented, and we 
concur with them. 

Under the Civil Damage Act (ch. 646 of the Laws of 
1873), and under the acts allowing the next of kin of 
one whose death has been caused by the wrong or 
carelessness of another to recover damages for such 
death, the amount of damages is exceedingly uncer- 
tain, problematical and contingent, and yet it must 
be left to the determination of a jury upon such facts 
as can be proved. Ethrington v. BR. Co., 88 N. Y. 641; 
Houghkirk v. 2. Co., 92 id. 219. 

It is quite clear that the rules of damages having the 
sanction of these authorities were violated upon the 
trial of this action. ‘The plaintiffs had the right under 
their agreement to establish agencies forthe sale of 
defendant’s machines anywhere in Mexico, where 
they could sell fifty machines. An agency when thus 
established was to be exclusive and was to bave some 
permanency. It could not be broken up at the will of 
the defendant without some default on the part of the 
plaintiffs. That the agreement had some value to the 
plaintiffs is very clear, and of that value, whatever it 
was, they were deprived by the act of the defendant. 
It is quite true that that value, or in other words the 
damage caused to the plaintiffs by the total breach of 
the agreement by the defendant,is quite uncertain and 
difficult to be estimated. But the difficulty is not’ 
greater than it was in several of the cases above cited. 
There are some facts upon which ajury could base a 
judgment, not certain nor strictly accurate; but suffi- 
ciently so forthe administration of justice in such a 
case. The agent whom plaintiffs sent to Mexico was 
apparently intelligent, capable and well acquainted 
with Mexico. Machines could be delivered there for 
about $30 per machine and could then be sold at retail 
for about $125. The profit of -the plaintiffs on each 
machine was about $4. Plaintiffs’ agents readily made 
sales of one hundred and one machines, and were 
about to make other sales. One of defendant’s agents 
subsequently sold in a single city twenty machines in 
six months at $125 each. The plaintiffs had established 
two agencies, and to the value df such agencies at least 
they were entitled. Mead, who had one of the agen- 
cies, testified that he had made arrangements with 
several parties to sell the machines; thas he had all the 
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facilities for carrying on an extensive and profitable 
business and was well acquainted with the country. 
The population of several of the Mexican cities in 
in which plaintiffs’ agent was engaged in establishing 
agencies was shown. From all these and other facts 
proved it cannot be doubted that the plaintiffs suffered 
damages to at least several hundred dollars, and they 
should not have been deprived of the damages which 
they made to appear because they could not make 
clear the full amount of their damages. All the facts 
should have been submitted to the jury with proper 
instructions, and their verdict, not based upon mere 
speculation and possibilities, but the facts and circum- 
stances proved, would have approached as near the 
proper measure of justice as the nature of the case and 
the infirmity which attaches to the administration of 
the law will admit. 

In 1 Sutherland Dam. 113, is is said: ‘If there isno 
more certain method of arriving at the amount, the 
injured party is entitled to submit to the jury the 
particular facts which have transpired to show the 
whole situation which is the foundation of the claim 
and expectation of profits so far as any detail offered 
has a legal tendency to support such claim.”’ 

The trial judge also erred in excluding evidence 
which would have given the jury some aid in estimat- 
ing the damages. The plaintiffs made persistent ef- 
forts to show that subsequently to the repudiation of 
its agreement the defendant established agencies in 
Mexico and the number of machines sold through such 
agencies. This evidence was, upon the objection of 
the defendant, excluded. We think it should have 
been received. It would have shown the market for 
these machines there and the facility with which they 
could be sold, and would have had some tendency to 
show theextent of business the plaintiffs could have 
done there and the value of their agreement. 

We think the opinions of witnesses as to the value of 
the agreement, as to the profits whichit or any agency 
established in pursuance of it could produce, as to the 
damages plaintiff realized, and as to the number of 
machines they could have sold, were properly excluded. 
This was not a case for expert or opinion evidence. 
There was no certain basis of facts proved or facts as- 
sumed upon which an opinion could be based. The 
conflicting opinions of interested witnesses, selected 
because of their favorable opinions, instead of aiding 
the jury, would probably add to their embarrassment. 
The safer rule in all such cases is to exclude opinions 
and receive the facts, and then leave the matter for 
the determination of the jury. They may not have 
any certain basis upon which to rest their judgment, 
but that cannot be helped. They are supposed to be 
disinterested, and must apply their experience and 
common sense to the facts proved, and reach the best 
results they can. Our views as to opinion evidence 
were so fully expressed in Ferguson v. Hubbell, 97 N.Y. 
507, that they need no restatements here. We have no 
means of knowing that the views expressed by Judge 
Woodruff, in Taylor v. Bradley, supra, as to the proof 
of the damages by the estimates of witnesses, were 
coincided in by his associates. They were not neces- 
sary to the decision of that case, and we are not pre- 
pared to assent to them. In Mitchell v. Reed, supra, 
the opinions of witnesses as to the value of certain 
leases, based upon certain facts assumed, were re- 
ceived. No question was made at any stage of that 
case that the opinions were not competent. The rule 


as to opinion evidence was \iberally applied in that 
case, and we are inclined to think properly. There 
was some certain basis for the foundation of opinions 
by experts in reference to the worth of property which 
had salable value. 

We have not considered the bearing of the statute 
of frauds upon this case, as no point or reference to 


— 








it was made upon the trial. Our conclusion therefore 
is that this judgment should be reversed and a new 
trial granted, costs to abide event. 

All concur, except Miller, J., absent. 

Judgment reversed. 


[See Houston v. Tex., etc., Ry. Co. 63 Tex. 381; 
8.C.,51 Am. Rep. 642; Georgia Railroad vy. Hayden, 
71 Ga, 518; 8. U., 51 Am. Rep. 274; Fuller v. Curtis, 
100 Ind. 237; S. C., 50 Am. Rep. 786; note, 42 id, 
461.— Ep. } 
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EXECUTORS—IMPROVIDENCE—REMOVAL, 


NEW YORK SURROGATE’S COURT, NOVEMBER, 1885. 


MATTER OF ESTATE OF FERNBACHER. 


Testator’s widow was given a life estate simply, with power 
to reeeive and enjoy only the interest and income of the 
principal, which at her death was to go to the testator’s 
children. The executors turned over the entire estate to 
the widow for her own use and enjoyment, without exact- 
ing from her any security for the protection of the inter- 
ests of the remaindermen. 

Held, that such conduct justified their removal. 


— for revocation of letters testament- 
ary. 

Lauterbach & Spingarn, for executors. 

Jacob Marks, for coutestant. 


Roturys, 8. The issues raised by the objections in 
terposed to the accounts of Nathan Fernbacher, exec- 
utor, and Regina Fernbacher, executrix of this estate, 
are now on trial before a referee appointed by the sur- 
rogate. Pending such trial the party at whose in- 
stance the accounting was ordered seeks the revoca- 
tion of the testamentary letters heretofore issued to 
the accounting parties and to Samuel Abraham, their 
co-executor. The ground of this application is the al- 
leged waste and misappropriation by the executors of 
the property and assets of the estate and the improvi- 
dent management of its affairs. The action of her as- 
sociates in turning over and suffering to be turned 
over to the executrix individually, and for her own 
use and enjoyment, the entire estate (after payment 
of certain legacies bequeathed by the third and fourth 
clauses of the will, and after certain disbursements 
specified in the account), and the action of the execu- 
trix herself in converting such property to her own 
use, are the main grounds upon which the petitioner 
relies in this proceeding. 

In determining whether those grounds will support 
the revocation of letters, it is necessary to construe 
certain provisions in the testators’s will. Of the au- 
thority of the surrogate in this regard, under such cir- 
cumstances as the present, I have no doubt. The rea- 
sons that justify the exercise of such jurisdiction in 
proceedings for the judicial settlement of executors’ 
accounts are equally applicable here. Those reasons 
are set fortbin Tappan v. M. E. Church, 3 Dem. 187. 

The testator’s will contains the following provis- 
ions: 

“1st. I give and bequeath to my wife Regina Fern- 
bacher all my real and personal estate of whatsoever 
nature and wheresoever situate, for her life, she 
to have the same power of sale and control over said 
property as I could have in my own proper person, 
during her said life estate. 

‘*2d. I give and bequeath to my children or their 
heirs, share and share alike, all the rest, residue and 
remainder of my real or personal property in fee ab- 
solutely and forever which shall remain after the life 
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estate given in the first provision of this my will to my 
wife Regina Fernbacher. 

“3d. It is my will and I give and bequeath to my 
daughter Pauline Fernbacher $1,000 of the insurance 
which is now on my life, in addition to that portion of 
my realand personal property, which she shall be en- 
titled to receive under the second provision of this 
my will. 

“5th. [t is my will and I direct that my sous carry 
on the business in which I am now engaged without 
change so long as my wife Regina Fernbacher thinks 
best. 

“6th. It is my will that my said wife Regina Fern- 
bacher shall have power, and she is hereby authorized 
in her discretion to pay toallor any one of my chil- 
dren, at any time during her life all or any part of the 
share or shares to which allor any one of my said 
children may be entitled in my real or personal es- 
tate under the second provision of this my last will 
and testament. 

“7th. [appoint my wife Regina Fernbacher execu- 
trix and Nathan Fernbacher and Samuel Abraham 
executors of this my last will and testament, with full 
power to sell, at public or private sale, at such times, 
and upon such terms and in such manuer as to them 
shall seem meet, in order that the terms of this my 
last will may be carried out, any and all of the real es- 
tate or personal property of which I shall die seized 
and possessed.” 

Although the testator left him surviving several 
children, it is claimed by counsel for the respondents 
that after payment of debts and expenses of adminis- 
tration, the testator’s widow, by virtue of the first 
clause above quoted from the will, acquired the abso- 
lute title to all the property left by her husband and 
to the proceeds of such portion thereof as had been or 
might thereafter be sold, either under the power given 
by clause first orunder that given by clause sixth; 
aud the respondents’ counse!] insists that if this con- 
tention is erroneous, and if the interest of the widow 
is to be considered as limited to a life estate, she nev- 
ertheless has at all times been authorized to exercise 
for her own benefit absolute ‘power and control’”’ 
over the property of the estate, and by consuming the 
same if she saw fit so to do to defeat the possibility of 
remainder to the children. 

Neither of these propositions commands my appro- 
val. 

The grant in clause first of ‘‘ the same power of sale 
and control over suid property,’’ as the testator him- 
self possessed, does not, when taken in connection 
with its immediate context, and with after provisions 
of the will, enlarge to a title absolute the interest 
which is expressly given Mrs. Fernbacher for life, nor 
does it authorize either complete or partial absorption 
by her of the principal of the estate. 

In support of the claim of the absolute character of 
the widow's interest and of the invalidity of the dis- 
positions in behalf of the children several cases have 
been cited by counsel. In these cases the well-known 
principle has been recognized that where a testator 
has made an unqualified bequest or devise, aud has 
thus evinced his intention that the beneficiary should 
have absolute property in the thing given, a subse- 
quent limitation over is void because repugnant to the 
original disposition. Such is the doctrine of Helmer 
v. Shoemuker, 22 Wend. 137; Jackson v. Robins, 16 
Johns. 538; Annin v. Vandoren, 14 N. J. Eq. 135; 
Downey v. Borden, 36 N. J. L. 460; Stuart v. Walker, 
72 Me. 145; [de v. Ide, 5 Mass. 500; Paterson v. Ellis, 
11 Wend. 259; Norris v. Beuea, 13 N. Y. 273 (286); 
Dutch Church v. Smock, Sexton Ch., N. J. 148; Jones 
v. Bacon, 68 Me. 34; Campbell v. Beaumont, 91 N. Y. 
464. 





But I think it too plain for argument that whatever 
may be the trueconstruction of this will, the testa- 
tor’s widow has not acquired by the clause now under 
discussion such an absolute property in this estate as 
to invalidate: the gift over. It is another question 
however whether she is limited to a bare life estate, 
with the right to demand and enjoy nothing more 
than the interest and income of a principal that is to 
go to others at her death, or whether her life estate is 
coupled with a power on her part to receive such prin- 
cipal in her life-time, and appropriate it wholly or in 
part to her own use, 80 that only such portion of it as 
may not at her death have been disposed of will pass 
to the children under the second clause of the will. 

Wright v. Miller, 8 N. Y. 9, 24, decided in 1853, wasa 
case in which A. had conveyed to a trustee certain real 
estate with a power during A.’s life, and with A.’s 
consent, to lease or sell the same, and after making 
certain disbursements from the proceeds, to pay over 
the balance ‘‘for the reasonable support and mainte- 
nance of the grantor as she may require the same, and 
as to the residue thereof, if any there shall be, then 
upon trust,” etc. The Court of Appeals held that the lim- 
itation over for the benefit of A.’s children was valid, 
the power of disposition retained by A. being limited 
to so much of the proceeds of the property as might 
be needed to defray the expenses of her reasonable 
support and maintenance during her life. 

In 1872 the Supreme Court of New Hampshire in 
Burleigh v. Clough, 52N. H. 267, held that where a tes- 
tator gave his wife all his estate ‘“‘to her useand dis- 
posal during her natural life,’ with a gift over of what 
is remaining at her decease,”’ the widow took an es- 
tate for life, together with a power practically to de- 
feat the estate of the remainderman, but that the gift 
in remainder was nevertheless valid as to any thing 
that she might leave at her decease. 

In 1875 our Supreme Court of the Fourth Depart- 
ment decided Bell v. Warn, 4 Hun, 406. A testator 
had bequeathed $1,250 to his daughter, providing that 
the same should be invested, and that the interest 
thereon should be paid to her during here life semi- 
annually, and that if from sickness or want there was 
need to resort to the principal for her support, the ex- 
ecutors should do so, even to the exhaustion of the 
entire fund. The will further provided for a gift over 
of any portion of the $1,250 that might remain at the 
daughter's death. It was held that this gift over was 
good, though the life interest of the first taker 
was coupled with a power of disposing of the whole 
estate if such disposition should be needed for her 
maintenance. 

In Jerry v. Wiggins (1872), 47 N. Y. 512, a testator 
gave the residue of his realand personal estate to his 
wife “for her own personal and independent use and 
maintenance, with full power to sell or otherwise dis- 
pose of the same, if she should require it, or deem it 
expedient so todo.’’ He authorized his executors to 
invest whatever residue there might beat her de- 
cease, etc. By a previous clause in his will the testa- 
tor had devised to his widow certain real estate “for 
her sole and absolute use and disposal.”’ The court 
held that the terms first above quoted were to be dis- 
criminated from those quoted later, and that the 
widow took only alife interest in the residue; the 
power of disposal not operating to enlarge her estate 
to absolute ownership, and simply enabling her to en- 
croach upon the corpus of the estate for whatever 
might be necessary for her personal use and mainten- 
ance. 

The language of a will, construed in 1873 by our 
Court of Appeals in Taggart v. Murray, 53 N. Y. 233, 
was as follows: ‘“‘All my remaining property I give to 
my daughter Cornelia for her support and comfort, to 
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be held and controlled by her, and at her death to pass 
to ker heirs, or if she leaves no heirs, to be disposed of 
by her will to whom and for what purpose she deems 
right and proper.”’ Held, that the testator intended a 
gift of life estate only, the power of disposition by will 
being superadded, limited however upon the event of 
the life tenant’s leaving no heirs. 

In 1876 the Court of Appeals, in Smith v. Van Os- 
trand, 64 N. Y. 278, held that a testator’s bequest to his 
wife of a certain sum of money “for her support dur- 
ing her natural life,’’ and his direction that upon her 
death the ‘‘said dower’”’ should be transferred to his 
three children, when taken in connection with the 
following provision: ‘Fifty dollars of the above- 
named sum shall be paid to her as soon as possible 
after my decease, and the remainder on or about six 
months after,’’ must be construed as a gift of so much 
of the principal fund as might be necessary for his 
widow's support, and so much only; and that the gift 
of the remainder, subject to the exercise of the power, 
was valid and effectual. 

Thomas v. Pardee, 12 Hun, 151, was decided in 1877. 
There a testator gave his wife all his estate, ‘‘to be 
possessed and used by her at her discretion and for 
her support and comfort during her natural life, hav- 
ing confidence in her that it will be used and retained 
and the amount or increase and the residue left sacred 
to the purposes,” etc. This was followed by a gift 
over of what might be left by the widow at her de- 
cease. She was declared entitled to draw principaland 
interest so far as the same might be necessary for her 
support, but the gift over was sustained. 

Flanagan v. Flanagan, 8 Abb. N. C. 413, was deter- 
mined in 1880. By the will there construed a testator 
had given one-third of the residue of his estate to his 
wife ‘‘to be hers absolutely.’’ He had also given her 
“the use of all the remainder during her life, and the 
portion left of such remainder to A. B.,” etc. It was 
held that the words “left of such remainder ”’ implied 
aright superadded tothe rights of a life tenant to 
make disposition of the principal, even to its com- 
plete exhaustion and the consequent defeat of the lim- 
itation over; but it was nevertheless held that such 
limitation was a valid disposition. 

From the cases above cited the case at bar can be 
clearly distinguished. [find in the language of the 
will before me nothing that warrants the interpreta- 
tion that the widow of this testator is entitled to any 
portion whatever of the principal estate wherein she 
is given a life interest. By the first clause of the will 
on the contrary, whether it is considered by itself or 
in the light of the remaining clauses, it seems to me 
that a life interest, pure and simple, is intended to be 
conveyed. 

Inthe well-known case of Bradley v. Westcott, 12 Ves. 
445, Sir William Grant, as master of the rolls, con- 
strued a will whereby a testator gave certain property 
to his wife ‘‘forand during the term of her natural 
life, to be at her full, free and absolute disposal and 
disposition during her natural life.” The widow was 
also given a power of appointment. In default of 
its exercise there was a gift over to certain designated 
persons. The court said: ‘‘As the testator has given 
to her”’ (his wife) ‘“‘ inexpress terms an interest for 
life, I cannot, under the ambiguous words afterward 
thrown in, extend that interest to the absolute prop- 
erty. I must construe the subsequent words, with 
reference to the express interest for life previously 
given, that she is to have as full, free and absolute dis- 
position as a tenant for life can have.” 

In Smith v. Bell, 6 Pet. 68, where a testator had 
given his personal estate to his wife ‘‘to and for her 
own use and benefit and disposal absolutely, the re- 
mainder of said estate after her decease to be for the 





use”’ of the testator’s son, it was held that the wife 
took alife estate only. Marshall, C. J., pronouncing 
the opinion of the court, said: ‘If the first bequest is 
to take effect according to the obvious import of the 
words taken alone, the last is expunged from the will. 
The operation of the whole clause will be precisely 
the same as if the last member of the sentence were 
stricken out; yet both clauses are equally the words 
the testator, are equally binding, and equally claim of 
the attention of those who may construe the will. We 
are no more at liberty to disregard the last member of 
the sentence than the first. 

The first part of the clause, which gives the personal 
estate to the wife, would undoubtedly, if standing 
alone, give it to her absolutely. * * * Thediffi- 
culty is produced by the subsequent words. They are: 
“Which personal assets I give and bequeath unto my 
said wife, to and for her own use and benefit and dispo- 
sal absolutely.’? The operation of these words, when 
standing alone, cannot be questioned. But suppose 
the testator had added the words ‘‘during her life.” 
These words would have restrained those which pre- 
ceded them; and have limited the use and benefit and 
the absolute disposal given by the prior words, to the 
use and benefit, and to a disposal for the life of the 


wife. * * * Eventhe words “ disposal absolutely ”’ | 


may have their absolute character qualified by re- 
straining words connected with and explaining them 
to mean such absolute disposal as a tenant for life may 
make.” 

Brant v. Virginia Coal Co., 93 U. 8. 326, was a case 
in which a testator had bequeathed to his wife all his 
real and personal estate ‘* to have and to hold during 
her life and to do with as she sees proper before her 
death.”” Field, J., pronouncing the opinion of the 
court, said: ** The interest conveyed was only a life 
estate. The language used admits of no other conclu- 
sion, and the accompanying words, ‘to do with as she 
sees proper before her death,’ only conferred power to 
deal with the property in such manner as she might 
choose consistently with that estate.’?’ The learned 
justice added that ‘‘ where a power of disposition ac- 
companies @ bequest or devise of the life estate, the 
power is limited to such disposition as atenant for 
life can make, unless there are other words clearly in- 
dicating that a larger power was intended.” 

In Boyd vy. Strahan, 36 Ill. 355, a testator’s bequest 
to his wife of all his personal property ‘‘to be at her 
own disposal and for her own proper use and benefit 
during her natural life,’ was held to give her a life 
estate simply.” 

The following testamentary provision was un- 
der consideration in Cory v. Cory, 37 N. J. 
Eq. 198: “I give all my estate to my wife for 
her sole use and benefit for and during her natural 
life, to be under her control and use by her as she sees 
fit to use the same, and in case she sbould find it nec- 
essary or see fit to dispose of any part or all of the 
same, I empower her, etc. * * * After the death 
of my wife, I order my executors to sell all my estate 
remaining at her decease, and to dispose of the pro- 
ceeds as follows,” etc. Held, that the widow was en- 
titled to a life estate only. 

A similar construction was in Stuart v. Walker 72 
Me. 146, put upon the words following: ‘All my es- 
tate, real and personal, with the right to use, occupy, 
lease, exchange, sell or otherwise dispose of the same 
according to her own will and pleasure during her 
life-time, and so much of the said estate as may re- 
main unexpended and undisposed of by my wife at 
my decease, I give,”’ ete. 

It is claimed by counsel for the executors that by 
sections 81 and 85, title 2, chapter 1, part 2, Revised 
Statutes (3 Banks [7th ed.], 2189, this testator’s widow 
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obtained under the willan absolute fee or interest, 
subject only to the taking effect of}the remainder given 
to the children in the event that the power of sale 
should not be exercised in the widow’s life-time. 

But these sections by their very terms are only op- 
erative where there is an “‘ absolute power of disposi- 
tion not accompanied by any trust,” and in my judg- 
ment have no application to the case at bar. 

Upon the authorities above cited I hold that it 
has never been possible for Mrs. Fernbacher, 
by the exercise of any power derived from the 
will of her husband, to acquire any other personal 
interest in the property left by him at his death or in 
the proceeds of its sale, than such as pertains to a life 
estate. 

Theconclusion thus warranted by decided cases as 
to the meaning of the first clause of this disputed pa- 
per is discovered upon examination to be in harmony 
with the clauses that follow. The second clause be- 
queaths to the children ‘‘in fee absolutely and forever 
the residue and remainder of the testator’s real or” (i. 
e. and) ** personal property which shall remain after’’ 
the life estate given in clause first. Here is a dispo- 
sition of the remainder after a precedent life estate; 
that is, of what is left after the life estate has been 
carved out of the fee. There is in these words no sug- 
gestion that the life beneficiary,by wielding the power 
of disposition, can appropriate the entire estate to her 
own benefit, and that the children are to enjoy only 
such part of the property as the widow may chance to 
leave at her death. Nor are the provisions in the 
third, fifth and sixth clauses in harmony with such in- 
terpretation. These provisions, in connection with 
clause second, show that the testator intended to give 
his wife a simple life interest, with power of convert- 
ing the character of the property of the estate, and at 
her death to give his children the principal of such es- 
tate, whether it should then wear its original shape or 
should theretofore have assumed another. 

It isunnecessary to cite authorities in support of 
that established canon of interpretation, that in con- 
struing a will the testator’s intention must be sought 
from the instrument as a whole, and that its several 
provisions must be accorded such enlarging, restrict- 
ing or qualifying effect as seems most consistent with 
the purposes of its maker. 

When this will is thus construed there is scarcely 
room for doubt that the power of sale given to the 
widow and that given subsequently to the executors 
were intended to be exercised, not for the widow’s 
benefit exclusively, but for the benefit of the remain- 
dermen as well, who will be entitled at their mother’s 
death to receive without impairment or diminution 
the principal estate of which she will have had the 
life enjoyment. In this sense the power conferred 
may justly be regarded as one of trust, with which 
sections 81 and 85, above cited, are in no wise con- 
cerned. Coleman v. Beach, 97 N. Y. 558; Thomas v. 
Pardee, Smith v. Van Ostrand, Flanagan v. Flanagan, 
supra. 

Now in view of the relation which the widow and 
children of this decedent sustained toward the estate, 
it was clearly the duty of the executors to collect as 
soon as practicable the personal property left by dece- 
dent, including of course the proceeds of any of the 
realty sold by them or coming to their hands. This 
duty they owed to the remaindermen, who were enti- 
tled to be informed of the true nature, condition and 
value of the assets, and to have such of them as were 
outstanding, realized and recovered; and this entirely 
irrespective of the question whether the executors 
were or were not authorized to turn over all the prop- 
erty of the estate to the life beneficiary without secu- 
rity for its preservation for those entitled in remain- 
der. 











Now it appears that in 1877 an account was filed with 
the surrogate by Nathan Fernbacher, Regina Fern- 
bacher and Samuel Abraham, as executors. Another 
was filed by Nathan Fernbacher and Regina Fern- 
bacher in the pending accounting proceeding before 
its issues were submitted to the referee. In the place 
of the latter a third has been since submitted. 

The latest account shows that in that of 1877 the ex- 
exutors failed to include certain assets of whose ex- 
jstence they must then have been advised. The state- 
ment in schedule G, of the last account of the transfer 
by the accounting parties to the widow of such part of 
the assets contained in schedule A as had not been ap- 
plied to the payment of debts and expenses of admin- 
istration, shows that such assets were so transferred 
with the knowledge that the widow was about to con- 
vert them to her own use, and with the object of af- 
fording her opportunity of so doing. In the account 
of 1877 the business of the decedent was alleged to 
have been sold by the widow to her sons Nathan, 
Isaac and Philip for $6,000. In the account recently 
submitted to the referee that business is declared to 
have been sold for the sum of $10,000, payable on de- 
mand. It is further alleged that ‘‘no demand of pay- 
ment has ever been made, as the widow was directed 
by the testator prior to his death to give the business 
to his sons should she see fit, and as she was author- 
ized to do under his will.” 

No direction of the testator such as thus described 
would have been effectual to confer the authority 
claimed, nor is any such authority conferred by the 
will. The conduct of the executorsin omitting from 
the first account assets with which they should then 
have charged themselves, and which, as I think, they 
intentionally omitted, the subsequent conduct of 
these accounting parties in falsely representing the 
sum for which the testator’s business was disposed of, 
in neglecting to realize or to make any effort for real- 
izing the amount for which the account last filed de- 
clares the business to have been actually sold, and in 
surrendering the entire assets of the estate to the 
widow furnish sufficient proof of the improvident 
management of the estate, and of misconduct on the 
part of the executors to justify their removal from 
office. 

It is urged by counsel for the respondents that even 
if his contention respecting the extent of Mrs. Fern- 
bacher’s interest in the estate is erroneous, her co-ex- 
ecutors were not at fault in surrendering the estate 
into her hands without requiring security for the re- 
maindermen. 

The law upon this general subject does not seem to 
be well settled. 

In Westcott v.Cady, 5 Johns. Chy. 550, the chancellor 
said: ‘‘ Formerly the legatee, entitled to remainder 
after the estate for life was allowed to call upon the 
legatee for life, not only for an inventory, but for se- 
curity that the goods should be forthcoming at his 
decease. But the rule of practice has since been al- 
tered on that point.” 

Some years later, in Covenhoven v. Schuler, 2 Paige, 
122, 132, the chancellor said: ‘‘ The modern practicein 
such cases ”’ (that is, in cases of bequest for life, with 
limitation over of specific articles) ‘tis to require an 
inventory of the articles, and security is not required 
unless there is danger that the articles may be wasted 
or otherwise lost to the remaindermen.” 

It would seem from later decisions of the courts of 
this State that under ordinary circumstances execu- 
tors should not turn over property to one who has sim- 
ply a life estate therein, when such property is given 
in remainder to another, without obtaining from the 
first taker security for the protection of the remain- 
derman. TJyson vy. Blake, 22 N. Y. 558; Montfort v. 











eer? © 








THE ALBANY LAW JOURNAL. 173 

















Montfort, 24 Hun, 120; Livingston v. Murray, 68 N. Y. 
485. 

Some of the clauses of this will, however, indicate 
that it was the testator’s design to intrust to the life 
beneficiary the full possession and control of this es- 
tate. Where there is an expression in a will of such 
an intention, its executors are warranted, unless there 
are special circumstances making such a course haz- 
ardous, in surrendering the principal of the estate tu 
the care of the life tenant without requiring security. 
Fiske v. Cobb, 6 Gray, 144; Weeks v. Weeks,5 N. H. 
326; Taggaurd v. Piper, 118 Mass. 315; Flanagan v. 
Flanagan, supra; Smith v. Van Ostrand, supra. 

The ground upon which the severity of the old prac- 
tice has been somewhat abated is doubtless this: that 
for the court to decree security in a.l cases would often 
defeat the purposes of the testator. But whenever it 
has appeared that property bequeathed for life with 
remainder over has been in danger of being wasted, 
secreted or removed, the courts have held that the in- 
terests in remainder were entitled to be protected by 
compelling the life tenant to give security. 2 Perry 
Trusts (3d ed.), § 541. 

The same regard to a testator’s intentions which led 
the Chancery Court to abandon the practice of requir- 
ing security as of course upon the mere application of 
a remainderman whose interests were in no practical 
danger, demand the exaction of security where the 
testator’s intentions are otherwise likely to be frus- 
trated by the conduct of the tenant for life. 

Now in this case there is the exceptional feature of 
the purpose on the part of the life beneficiary (a pur- 
pose well known to the other executors, and practi- 
cally countenanced by them) of wasting the fund and 
of destroying the interests of the remaindermen 
therein, by converting and appropriating it to her in- 
dividual use and benefit. 

Under these circumstances it seems to me that the 
executors were grossly remiss in failing to obtain se- 
curity for the secure transmission to the remainder- 
man of the principal of this estate. 

This failure | regard as evidence of misconduct and 
improvident management by the executors, and of 
unfitness for the due administration of their trusts. 

It is the general practice to defer the determination 
of an application of this character, pending accounting 
proceedings, until such proceedings have terminated, 
but the undisputed facts and the disclosures of the 
papers submitted herein satisfy me that no injus- 
tice will be done to these executors by directing 
their immediate removal. 

Let a decree be entered accordingly. 


NEW YORK COURT OF APPEALS ABSTRACT, 
APPEAL— WHEN THIS COURT WILL REVIEW THE 
FACTS—MEASURE OF DAMAGE.—On appeal froma de- 
cision of the General Term reversing a judgment en- 
tered upon the report of a referee, which is reversed 
upon questions of fact as well as law, the propriety of 
the determination of the General Term is opened to 
review inthis court. Burretts v. Wharton. Opinion 
by Finch, J. 
[Decided Jan. 19, 1886. ] 


WAY—RIGHT OF — NON-CONTINUOUS EASEMENT.— 
Plaintiff and defendant owned adjoining lands, and 
their titles came originally from a common grantor, 
who provided in the deeds to both farms that a road 
thereafter to be located was reserved to the owners of 
the adjoining lands on the east, their heirs and as- 
signs, to pass and repass across the lands conveyed; 
that the road should be located, so far as practical, be- 
tween the two lots, each lot to bear one-half of the 





road or contribute to the otherastrip of land equal 
thereto. A road was subsequently established, princi- 
pally npon defendant’s land, and used for many years 
by the defendant and the owners of the adjoining 
lands on the east. In an action brought by plaintiff to 
establish his right of way in said road, held, that the 
plaintiff acquired no right of way in that portion of 
the road located on defendant’s land. A non-continu- 
ous easement, such as a right of way, will pass only by 
words sufficient to create a new easement, and annex 
it to the newly-made dominant tenement, and the 
word ‘‘appurtenances”’ is not sufficient. Parsons v. 
Johnson, 68 N. 66. Longendyke v. Anderson. 
Opinion by Finch, J. 

(Decided Jan. 19, 1886.] 


TRUST — TRUSTEE PURCHASING TRUST PROPERTY 
—SUBSEQUENT BONA FIDE PURCHASER.—A trustee can- 
not purchase or deal in the trust property in his own 
behalf or for his own benefit, directly or indirectly. 
Such a purchase however is not void ab origine, but 
voidable only and at the instance of the cestui que trust, 
or ofaparty who has acquired the right which belonged 
to one in that relation. Even whilein the hands of 
the trustee the title may be confirmed as well by ac- 
quiescence and lapse of time as by the express act of 
the cestui que trust, and a legal estate in the property 
acquired by a subsequent dona fide purchaser in good 
faith and without notice cannot be impeached even in 
equity. He takes the land free from the trust. Har- 
rington v. Erie County Savings Bank. Opinion by 
Danforth, J. 

[Decided Jan. 19, 1886.] 


TRIAL — REJECTING COMPETENT JURORS — TROY 
CHARTER, LAWS 1816, cH. 1, § 16—Cope Civ. PRo., 
§ 1166.—The right of a party to except to a determina- 
tion ofthe court upon achallenge to a juror, and to 
havesuch determination reviewed on appeal, is ex- 
pressly given by section 1180 of the Code of Civil Pro- 
cedure. On the trial of an action against a city to re- 
cover for personal injuries caused by defects in a 
street, after the plaintiff excused eight jurors drawn 
from the regular panel, and residents of the city of 
Troy, to which defendant’s attorney severally ob- 
jected, on the ground that residents and tax payers of 
the city were not for that reason disqualified to act if 
otherwise competent. The trial judge holding that 
the jurors were disqualified, excluded them from the 
panel. Held, that under the express provisions of de- 
fendant’s charter (act of 1816, ch. 1, § 16), which pro- 
vides * * * “that upon the trial of any issue or 
upon the taking or making of any inquisition, or upon 
the judicial investigation of any facts whatever, to 
which issue, inquest or investigation the mayor, re- 
corder, aldermen and commonalty of the said city are 
a party, or in which they are interested, no person 
shall be deemed an incompetent witness or juror by 
reason of his being au inhabitant, freeholder or free- 
man of the said city,’”’ as well under those of section 
1166 of the Code of Civil Procedure, the jurors were 
competent, and their exclusion was error. The first 
twelve competent jurors drawn who are indiffer- 
ent and not discharged or excused constitute a trial 
jury. ‘Hildreth v. City of Troy. Opinion by An- 
drews, J. 

[Decided Jan. 19, 1886.] 


UNITED STATES SUPREME COURT AB- 
STRACT.* 





BANE RUPTCY—LIMITATION OF ACTION—REvV. STAT., 
§ 5057 — RESTRAINING EXECUTION ON JUDGMENT IN 
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EJECTMENT OBTAINED BY ASSIGNEE.—Where a judg- 
ment in an action of ejectment has been obtained by 
an assignee in bankruptcy, and a suit in equity is in- 
stituted by the parties claiming the equitable title 
to the land to restrain the execution issued on such 
judgment, and to compel aconveyance to them, such 
suit is not an original suit, but a continuation of the 
action at law, and not barred by the statute of limita- 
tions in bankruptcy until two years after the rendi- 
tion of the judgment. In Dunn vy. Clarke, 8 Pet. 1, 
where an equitable title was set up by bill in chancery 
against a judgment at law recovered in a Circuit 
Court of the United States, the court said: ‘ The in- 
junction bill is not considered an original bill between 
the same parties as at law.’”’ It also said if Graham, 
the successful party in the judgment at law, had lived 
the court might have issued an injunction to his judg- 
ment at law without a personal service of process ex- 
cept on his attorney, and it is now the settled practice 
to order such substituted service on the attorney 
when the plaintiff in the judgment does not reside 
within the jurisdiction of the court. Inthe case of 
Dunlap v. Stetson, 4 Mas. 549, Mr. Justice Story said: 
“1 believe the general, if not the universal practice has 
been to consider bills of injunction upon judgments 
in the courts of the United States, not as original but 
auxiliary and dependent suits, and properly sustain- 
able in that court which gave the original judgment, 
and has it completely under contral.”” This language 
is cited with approval and the point illustrated in the 
case of Jones v. Andrews, 10 Wall. 327, and in Christ- 
mas v. Russell, 14 Wall. 69. The case before us comes 
precisely within the principle of these decisions. Webb 
v. Barnwall. Opinion by Miller, J. 

[Decided Jan. 4, 1886.] 


REMOVAL OF CAUSE — CITIZENSHIP — SEPARABLE 
CONTROVERSY — ACTION TO FORECLOSE MORTGAGE 
AGAINST MORTGAGOR AND HIS GRANTEE UNDER CON- 
NECTICUT STATUTE.-—A., a citizen of Connecticut, ex- 
ecuted a mortgage to B., and subsequently conveyed 
the mortgaged premises to C., a citizen of New 
York. Under the Connecticut statute, on default, B. 
had the right in foreclosing the mortgage to sueC. 
alone, or C. and A. together; and if he sued C. alone, 
he would get the land in case it should not be re- 
deemed, but A. on the foreclosure would be discharged 
from all liability for the debt. If however he sued C. 
and A. together, he would not only get the land, but 
hold A. for any deficiency. He sued C. and A. 
together, and C. removed the case to the United 
States court, under the second clause of the act of 
1875. Held, that the suit was not removable. In 
Ayres v. Wiswall, 112 U. S. 187, it was decided that in 
asuit for the foreclosure of a mortgage by sale, in 
which it was sought to charge the mortge debtor with 
the payment of any balance of the mortgage debt 
that might remain due after the security was ex- 
hausted, the debtor was a necessary party, and that if 
his citizenship stood in the way the suit could not be 
removed, even though, were he not a party,the persons 
with whom he had been joined, and to whom he had 
conveyed the property after the mortgage, would be 
entitled toa removal. Such acase we held did not 
fall within either the first or second clause of section 2 
of the act of 1875. The principle of that case governs 
this. Coney v. Winchell. Opinion by Waite, C. J. 
[Decided Jan. 4, 1886.] 


FRAUDULENT CONVEYANCE — DECLARATIONS OF 
VENDOR AFTER SALE—RES GEST.E—CONSPIRACY TO DE- 
FRAUD.--Where a debtor transfers to a creditor, as 
security for his indebtedness, his stock in trade, and 
by arrangement with the creditor conducts and man- 
ages the business for him, the declarations of such 
debtor, made after the sale, are not admissible in evi- 





dence to show the real nature of the transfer, and that 
there was an intent or conspiracy to defraud other 
creditors, unless the alleged common purpose to de- 
fraud is first established by independent evidence, and 
unless they have such relation to the execution of that 
purpose that they fairly constitute a part of the regs 
geste. Winchester & Partridge Manj’g Co. v. Creary. 
Opinion by Harlan, J. 

(Decided Dec. 21, 1885.] 


MANDAMUS — DISCRETION OF COURT.— Mandamus 
lies to compel a court to take jurisdiction in a proper 


case, but not to control its discretion while acting 
within its jurisdiction. This rule is elementary. Ex 
parte Morgan, 114 U. S. 174, aud cases cited. Matter 
of Brown. Opinion by Waite, C. J. 
[Decided Jan. 18, 1886.] 

INTERNAL REVENUE—ACTION TO RECOVER ILLEGAI 
TAX—PRESENTATION OF CLAIM TO COMMISSIONER OF 
INTERNAL REVENUE.—No suit can be maintained by a 


savings bank to recover taxes illegally collected, un- 
less a claim for abatement or refunding of the amount 
claimed has been presented to the commissioner of in- 
ternal revenue within two years after the claim ac- 
crued, as required by Rey. Stat., § 3228. It is clearly 
not the intent of the statute to allow the collector t« 
be sued unless the tax-payer has first applied for re- 
lief tothe commissioner within the time and in the 
manner pointed out by law, and relief has been de. 
nied him. Cheatham vy. United States, 92 U. 8. 
85; Railroad Company v. United States, 101 id. 543; 
Arnson v. Murphy, 115 id. 579. As the making of 
such aclaim was not alleged or proven, but on the 
contrary, the failure to present the claim was pleaded 
and was established by the testimony, the plaintiff 
failed to establish its cause of action. But the plain- 
tiffinsists that the judgment of the Circuit Court 
should be reversed because the bill of exceptions re- 
cites that the plaintiff ** proved that the true amount 
of the tax which should have been assessed against it 
was the sum of $428.75, as shown by said amended re- 
turn,” and the defendant having allowed this proof to 
be made, it is now too late for him to contend that the 
mere technical preliminaries to establishing this proof 
were not observed. But the only proof of what the 
tax should have been, according to the plaintiff's 
theory, was his amended return; and this raised a 
question of law vbich could be presented, but could 
not be concluded by the bill of exceptions. Besides 
it was shown by the record that the defendant in- 
sisted to the end of the case, and proved that no claim 
had been made to the commissioner within two years 
after its payment for the refunding of the tax sued 
for. If therefore it be conceded that the tax exacted 
was illegal, the failure to make claim for its repay- 
ment is a bar to the suit. Kings Co. Sav. Inst. v. 
Blair. Opinion by Woods, J. 

[Decided Jan. 4, 1886.] 


STATE — DONATION OF LANDS TO TERRITORY FOR 
CAPITOL—RIGHT OF STATE TO LAND.—A. donated cer- 
tain lots in the city of Denver to the territory of Col- 
orado for the sole purpose of erecting a capital and 
other public buildings thereon, expecting thereby to 
enhance the value of other lots owned by him in the 
vicinity. No buildings were in fact erected before 
the admission of the territory asa State. After the 
admission of the State of Colorado, A. took posses- 
sion of the lot, inclosed it by a fence, executed a deed 
revoking the former conveyance, and sought to pre- 
vent the State authorities from erecting public build- 
ings on the lots, contending that the donation was to 
the territory, which had not complied with the con- 
ditions thereof, and that the State had no right to the 
land. The Constitution of the State provided that all 
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property belonging to the territory should vest in the 
State. Held, that A. was not entitled to relief, and 
could not revoke the deed. Brown v. Grant. Opinion 
by Harlan, J. 

[Decided Jan. 4, 1886.] 


RAILROAD — FOREIGN COMPANY LEASING ROAD IN 
ANOTHER STATE — RIGHTS AND PRIVILEGES — STATE 
LAWS.—A railroad corporation of one State that leases 
and operates a road in another State, subjects itself to 
such local legislation as would have been applicable to 
the corporation owning the road if no lease had been 
made, and has no other privileges than such as be* 
longed tothe lessor. Stone v. Illinois Cent. R. Cor 
Opinion by Waite, C. J. 

(Decided Jan. 4, 1886.] 


JURISDICTION — FEDERAL QUESTION — RECORD — 
ERROR TO STATE COURT.—Where it does not appear in 
any part of the record that any Federal question was 
actually presented for consideration, or in any way 
relied on in the State court before the final judgment 
from which the writ of error has been taken, the fact 
that after the final judgment and in the petition for a 
writ of error, a Federal question was presented, will 
not give the Supreme Court jurisdiction, and the writ 
will be dismissed. Simmerman v. State of Nebraska. 
Opinion by Waite, C. J. 

[Decided Dec. 7, 1885.] 

RAILROADS—POWER OF STATE TO REGULATE RATES 
— CHARTER — OBLIGATION OF CONTRACT — INTESTATE 
COMMERCE—STATE LAW, WHEN SUSTAINED—DUE PRO- 
CESS OF LAW—DEPRIVATION OF EQUAL PROTECTION OF 
LAWS.—(1) A State has power to limit the amount of 
charges by railroad companies for the transportation 
of persons and property within its own jurisdiction, 
unless restrained by some contract in the charter, or 
unless what is done amounts toa regulation of foreign 
or interstate commerce. (2)This power to regulate 
charges and to fix a maximum rate is a power of gov- 
ernment continuing in its nature; and if itcan be 
bargained away at all, it can only be by words in the 
charter of positive grant, or something which is in the 
law equivalent. (35) A grant in general terms of au- 
thority to fix rates is not a renunciation of legislative 
control so as'to secure reasonable rates, but evinces 
merely a purpose to confer power to exact compensa- 
tion which shall be just and reasonable. It is only 
when there isan unmistakable manifestation of a pur- 
pose to place the unrestricted right in the corporation 
to determine rates of compensation that the power of 
the Legislature afterward to interfere can be denied. 
(4) Where a railroad company is charted by the sev- 
eral States through which it runs, each one of such 
States may make all needful regulations of a police 
character, such as requiring the company to fence its 
tracks within the State, to stop its trains at crossings, 
to slacken speed while running in a crowded thorough- 
fare, to post its tariffs and time-tables at proper places, 
and other things of a kindred character, affecting the 
comfort, the convenience, or safety of those who are 
entitled to look to the State for protection against the 
wrongful or negligent conduct of others, so long as 
such regulations do not impair the usefulness of its 
facilities for interstate traffic. (5) A State law regu- 
lating charges, that in express terms prohibits the 
commissioners appointed thereunder from interfering 
with the charges of the company for the transporta- 
tion of persons or property through the State, from 
one State to another, and makes no mention of per- 
sons or property taken up without the State and de- 
livered within it, or of such as may be taken up within 
and carried without the State, will not be held un- 


constitutional; at least until the commissioners have 
attempted to make some regulation which will inter- 








fere with interstate commerce. (6) A general statute 
of a State, regulating the use of railroads in the State, 
or fixing maximum rates of charges for transportation, 
when not forbidden by charter contracts, does not de- 
prive the corporation Owniug or operating a railroad 
within the State of its property without due process of 
law, within the meaning of the fourteenth amend- 
ment, nor take away from the corporation the equal 
protection of the laws, when the statute applies 
equally to all persons or corporations owning or oper- 
ating railroads in the State, without giving a prefer- 
ence to one over another. Stone v. Farmers’ Loan & 
Trust Co. Opinion by Waite, C. J. 

(Decided Jan. 4, 1886.] 


——__¢——_——. 


STATES CIRCUIT 
STRACT.* 

MORTGAGE—FORECLOSURE OF—RIGHT OF GOVERN- 
MENT TO REDEEM—STATUTE OF LIMITATIONS—LACHES. 
—Neither the statute of limitations nor laches will 
bar the government as to any claim for relief ina 
purely governmental matter; but when the govern- 
ment comes asa complainant into acourt of equity, 
asserting the same rights as an individual—a mere 
matter of dollars and cents, involving no question of 
governmental right or duty—although technically the 
statute of limitations may not bar, the ordinary rules 
controlling courts of equity as to laches should be en- 
forced. U.S. v. Beebee, 17 Fed. Rep. 37, followed. 
Cir, Ct. D. Kans., Dec. 16, 1885. United States v. Mc- 
Elroy. Opinion by Brewer, J. 


UNITED COURT AB- 


NEGOTIABLE INSTRUMENT— CERTAINTY—ALL TO BE- 
COME PUE ON FAILURE TO PAY A PART.—An instru- 
ment in writing in the form of an ordinary promis- 
sory note, payable on a certain day, but containing a 
clause reciting that the instrument is one of a series of 
notes, and providing that ‘‘each and all shall become 
due and payable to the holder on the failure of the 
maker to pay the principal or interest of any one of 
the notes of said series,’ and also reciting that the 
consideration of said notes was certain railway freight 
cars manufactured and sold by the payee to the 
maker, and providing ‘‘ that the title of said cars shall 
remain in the payee until all the notes of said series, 
both principal and interest, are fully paid,” held to be 
a negotiable instrument. Cir. Ct. W. D. Wis., 1885. 
Merchants’ Nat. Bank of Chicago v. Chicago Railway 
Equipment Co. Opinion by Bunn, J. 


EVIDENCE—ACTION TO RECOVER PENALTY—PROOF 
BEYOND A REASONABLE DOUBT.—In an action to re- 
cover the penalty prescribed by Revised Statutes, 
§ 4901, for printing the word *‘ patented ’’ on an article 
not patented, proof beyond a reasonable doubt is not 
required, but it is sufficient if the jury are reasonably 
satisfied upon the evidence as to all the material facis. 
The question whether in a civil action brought to re- 
cover a penalty the case must be proved against the 
defendant as in criminal cases, beyond a reasonable 
doubt, has seldom been decided, and is one upon 
which the authorities disagree. In the case of White 
v. Comstock, 6 Vt. 405, it is held that such strict proof 
was not required, and that it was sufficient if the jury 
were reasonably satisfied upon the evidence. In 
Hitcheock v. Munger, 15 N. H. 97, the coutrary was 
held. In each of these cases the action was brought 
to recover penalties for taking usurious interest under 
a statute authorizing a recovery in treble the amount 
exacted. Both of the decisions were by courts of last 
resort. The question does not seem to have been de- 
termined or considered by the Federal courts at nisi 
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prius. In Nicole v. Newell, 1 Fisher, 647, Sprague, J., 
in charging the jury, instructed them in a case like 
the present that the plaintiff must prove his case be- 
yond a reasonable doubt. On the other hand, in suits 
for forfeiture tried in this Circuit, the jury have been 
instructed, as they were in the present case, that it is 
incumbent upon the plaintiff to establish his cause of 
action by the evidence to their reasonable satisfac- 
tion. In Lilienthal’s Tobacco vy. U. 8., a case tried in 
this court and taken by writ of error to the Supreme 
Court—a forfeiture case in which the defendant was 
charged with actsin fraud of the revenue—the instruc- 
tion was that the government must show to the satis- 
faction of the jury that such intent to commit a fraud 
upon the law existed. See 97 U.S. 257. In the Su- 
preme Court in that case the suggestion was consid- 
ered whether the court below erred in not instructing 
the jury that they could not find that the property 
was forfeited unless the matters charged were proved 
beyond reasonable doubt. Mr. Justice Clifford, who 
delivered the opinion, stated that the question was 
not properly raised by the exception or assigument of 
errors, but intimated quite plainly that there was no 
merit in the point. Page 271. The case of Chaffe v. 
U. S., 18 Wall. 516, is sometimes cited by the text- 
writers as an authority that in an action brought by 
the government to recover a penalty, the burden rests 
upon the government to make out its case beyond a 
reasonable doubt. Whart. Ev., § 371. The syllabus in 
the report of that case is to this effect; but an exami- 
nation of the opinion shows that no such point was 
considered by the court. The only point decided was 
that the instructions in the court below were errone- 
ous, because they were in substance ‘‘ that the govern- 
ment need ouly prove that the defendants were pre- 
sumptively guilty, and the duty thereupon devolved 
upon them to establish their innocence, and if they 
did not they were guilty beyond a reasonable doubt.” 
Commenting upon the instructions given, Mr. Justice 
Field said: ‘*The instruction sets at naught established 
principles, and justifies the criticism of counsel that it 
substantially withdrew from the defendants their con- 
stitutional right of trial by jury, and converted what 
at law was intended for their protection—the right to 
refuse to testify—into the machinery for their sure de- 
struction.’’ Upon principle it is not apparent why 
the rules of criminal evidence should be imported 
into the trial of actions of debt for penalties, any more 
than in any other civil actions in which an issue of 
criminal conduct, such as arson, forgery, perjury, ad- 
ultery, etc., may be involved. The decisions in this 
class of cases are collated in Abb. Tr. Ev. 495 (note), 
and the author states that the rule followed by the 
greater number of American authorities is that proof 
beyond a reasonable doubt, such as is required in 
criminal cases, is not necessary. In the Federal courts 
it has been held that the rule in civil, and not the one 
in criminal, cases, as to the quantum of proof, applies. 
Scott v. Home Ins. Co., 1 Dill. 105; Huchberger v. 
Merchants’ Ins. Co., 4 Biss. 265. Cir. Ct. S. D. N. Y,, 
Nov. 12, 1885. Hawloetz v. Kass. Opinion by Wal- 
lace, J. 





REMOVAL OF CAUSES—JURISDICTION OF FEDERAL 
COURT DEPENDS ON THAT OF STATE courRtT.—If 
there be in the State court an entire absence of juris- 
diction of the subject-matter of the suit, on removal 
the Federal court can have no jurisdiction of the case, 
although it might have been brought originally in that 
court. This is not a mere technical feature of the sit- 
uation, but a matter of substantial right arising out of 
the necessity of bringing the defendant into court by 
potential process before there can be ‘a suit” to be 
removed. Thecase of Kelly v. Virginia Ins. Co., 3 
Hughes, 449, does not establish a contrary doctrine, 





however broad its expressions may be. There the 
question was one of mere locality of jurisdiction, or 
to speak perhaps without entire accuracy, of venue 
only. The Federal court had jurisdiction of the par- 
ticular territory in which the suit was brought, while 
the corporation court from which it was removed did 
not have jurisdiction of the place where the defendant 
was located, and the plea was that the State court did 
not have jurisdiction because neither the plaintiff nor 
defendant reside in the city, nor did the cause of ac- 
tion arise there. Perhaps this was an entire absence 
of jurisdiction over the subject-matter, and would in- 
voke the ruling I make; but I doubt if the court in- 
tended in that case to go so far as counsel would press 
it here. Section 6 of the act of 1875, above cited, pro- 
vides that all suits removed shall proceed in this court 
asif the suit had been originally commenced here; 
but this presupposes “a suit’’ in the sense I have de- 
fined it, and I think the court understood the Virginia 
case to be such a suit, defective only as to the locality, 
which defect had in itself no application to the Fed- 
eral court. Itis quite another thing to apply that 
principle toan entire absence of jurisdiction of the 
subject-matter of the litigation, and Ido not believe 
that court would so apply it. It would be a mere lit- 
eralism to construe that section, and the case there 
decided as counsel here construe it, and would render 
nugatory the important right of the defendant which 
I have endeavored to point out as lying at the base of 
this contention. Neither does the fact that the Fed- 
eral court may in some cases, through a removal, uc- 
quire a jurisdiction it did not originally possess, 
strengthen the plaintiff's contention, but rather the 
contrary; for itis the jurisdiction of the State court 
at last that supports in such cases the Federal juris- 
diction, and very much in the same way I have indi- 
cated that our jurisdiction in this case must be sup- 
ported. Bushnell v. Kennedy, 9 Wall. 387; Gaines v. 
Fuentes, 92 U. S. 10; Kern v. Huidekoper, 103 id. 485; 
Claflin v. Com. Ins. Co., 110 id. 81; S. C., 3 Sup. Ct. 
Rep. 507; Southworth v. Adams, 11 Biss. 256; Bar- 
ney v. Globe Bank, 5 Blatchf. 107. Again under the 
old removal act, where the defendant alone could re- 
move, it was held that after he appeared for that pur- 
pose he appeared for all purposes, and could no longer 
object to the jurisdiction. But I think in every case 
it will be fonnd that this was only as to that class of 
objections which relates to the service of process by 
which jurisdiction of the person is acquired, and which 
he might waive. None was acase where the couten- 
tion was, that admitting the jurisdiction over the per- 
son, there was also a total absence of jurisdiction of 
the subject-matter in the State court. Of course 
whether the process is served, or its service it waived, 
there is no longer any failure of the suit for that de- 
fect, and the jurisdiction in that regard is complete; 
+ but the want of jurisdiction over the subject-matter is 
a different thing, and lies behind the other, necessarily 
vacutingand avoiding the process and its service. The 
cases are ably reviewed in U. 8. v. Ottman, 1 Hughes, 
313, which is cited in the case of Kelly v. Virginia Ins, 
Co., supra, and their operation explained by the same 
learned judge, who there says, in so many words, that 
the suit must be rightfully brought in the State court. 
His language in that case explains his meaning in this, 
and taking the two together, I have no doubt he has 
been misunderstood by counsel here when they insist 
that he holds that it is immaterial whether the State 
court had jurisdiction of the subject-matter as long as 
we have jurisdiction of it. But there is even a conflict 
iu our courts whether this estabiished rule under the 
old removal acts that the defendant, by removal, 
waived all questions of personal jurisdiction, applies 
under the act of 1875. Hendrickson v. Chicago, etc., 
R., 22 Fed. Rep. 569; Parrott v. Alabama, etc., Ins. 
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Co., 4 Wood, 353; 8. C., 5 Fed. Rep. 391; Hale v. Con- 


tinental Ins. Co., 20 Blatchf. 515; S. C.,12 Fed. Rep. 
359; Edwards v. Connecticut Ins. Co., 20 id. 452. In 
this last case, like the Virginia one, there are some ex- 
pressions that would seem to indicate that the juris- 
diction of the State court over the subject-matter is 
immaterial; but like the other, it was more a question 
of venue than any thing else, and it was held that the 
defendant had waived the objection because he had 
himself appeared to remove the suit. I think it was 
not intended there to hold a different rule than that 
which I am seeking here to sustain. And in Simpkins 
v. Lake Shore R., 21 Blatchf. 554; S. C.,19 Fed. Rep. 

2, it finds support, though this also seems to have 
been somewhat a case of locality presented in a novel 
phase. The State court had no jurisdiction, because 
the statute of the State had restricted its jurisdiction 
unless the plaintiff were a resident of the State of New 
York, which was denied. The court says: “If the 
plaintiff be a non-resident, as the answer asserts, the 
action would have failed in the State court for want 
of jurisdiction, and must therefore fail here, notwith- 
standing the plaintiff, if a non-resident, may also be 
an alien, and the action for that reason one which 
this court is competent to entertain. For it is the 
cause instituted in the State court which is to be de- 
termined by this court, and the plaintiff's residence, if 
fatal to the action in case it had remained in the State 
court, must be fatal here.’’ Cir. Ct. 8S. D. Ohio, Dec. 
2, 1885. Fidelity Zrust Co. v. Gill Car Co. Opinion by 
Hammond, J. 

sanaaiinibceesillppicceianicaite 


ILLINOIS SUPREME 


COURT ABSTRACT. 


AGENCY—OSTENSIBLE AUTHORITY—RATIFICATION.— 
If aprincipal clothes an agent with real or ostensible 
authority to deposit money in a bank, and take a cer- 
tificate of deposit therefor in his own name, and to re- 
ceive payment of such certificate, he cannot afterward 
be heard to object tosuch payment. If such principal 
did not give such authority, a subsequent ratification 
of such payment or acts which would lead the bank to 
suppose that he had so ratified it, and which lulled the 
bank into security until the agent had become insolv- 
ent, will bar the principal from any action against the 
bank. Dewar v. Bank of Montreai. Opinion by Mul- 
key, C. J. 

[Decided Nov. 14, 1885.] 


MARRIAGE—DOWER IN SURPLUS AFTER FORECLOS- 
URE—ATTACHING CREDITORS.—The inchoate right of 
dower does not become property, or any thing more 
than a mere expectancy, at any time prior to the hus- 
band’s death. Where a mortgage executed by the 
wife has been foreclosed, and asurplus remains after 
a satisfaction of the debt, equity will not decree that 
one-third of such surplus shall be invested for the 
wife’s benefit, to await the possibility of her surviv- 
ing her husband. The inchoate dower right attaches 
to the equity of redemption, and the wife may pro- 
tect this by satisfying the mortgage debtor or by re- 
deeming; but on her failing to do this, equity will not 
tie up a portion of the surplus to await the possible 
maturing of such inchoate right. The surplus in the 
hands of the trustee or officer of court, after satisfy- 
ing the mortgage debt, is personalty, and the prop- 
erty of the husband, and may be seized for the pay- 
ment of his debts. Dower in the surplus is, by the 
Illinois statutes, limited to the survivor, and a claim 
for dower in the surplus cannot be allowed while both 
husband and wife are living. 1 Starr & C. St., ch. 41, 
§§ 3-5. Jones, in his work on Mortgages, in discuss- 
ing the question, says: ‘‘In some cases the courts 
have gone so far as to protect the inchoate interest of 








the wife, during coverture, in the surplus arising from 
a mortgage sale, by permitting her, as against judg- 
ment creditors, to have one-third of the residue in- 
vested for her benefit, and kept invested during the 
joint lives of herself and her husband, and the inter- 
est paid to her during her own life in case of her sur- 
viving her husband. But it would seem doubtful 
whether a court of equity, in the exercise of its ordi- 
nary jurisdiction, has the power to enforce such a doc- 
trine, and the weight of authority is against allow- 
ing the wife any such right against her hus- 
band’s creditors.’’ 2 Jones Mortg. (2d ed.), § 1694. In 
Cook v. Dillon, 9 Iowa, 412, in a case somewhat analo- 
gous, the court held that surplus money in the hands 
of a trustee, after satisfying the deed of trust, was the 
personal property of the mortgagor liable to be seized 
in payment of his debts. The same doctrine was an- 
nounced in Dean v. Phillips, 17 Ind. 409, and in New- 
hall v. Lynn Sav. Bank, 101 Mass. 432. The appellant 
hascited Denton v. Nanny, 8 Barb. 618, as a leading 
authority sustaining her view of the case. The decis- 
ion sustains the position of the appellant, and the 
doctrine announced was approved in Vartie v. Under- 
wood, 18 Barb. 564. The appellant also relies upon 
Vreeland v. Jacobus, 19 N. J. Eq. 231; Wheeler v. 
Kirtland, 27 id. 534; De Wolf v. Murphy, 11 R. I. 630; 
and Unger v. Leiter, 32 Ohio St. 210. We are not in- 
clined to follow the rule laid down in the cases found 
in Barbour’s Reports. The court in which the cases 
were decided was one of learning and ability, but it 
was not acourt of last resort. The other cases cited 
and relied upon seem to sustain appellant’s position, 
but we do not think they are in harmony with the 
current of authority on the subject. Cooley Const. 
Lim. (10th ed.) says: ‘‘The inchoate right of dower 
does not become property, or any thing more than a 
mere expectancy at any time before it is consummated 
by the husband’s death. In neither courtesy nor 
dower does marriage alone give a vested right; it 
gives only a capacity to acquire aright.’’ Land arti- 
cled to be sold and turned into money is reputed 
money. 2 Story Eq., §1212. By executing the mort- 
gage, and permitting the lands to be sold, appellant 
consented that the real estate should lose its character 
as such and assume the character of personal prop- 
erty; and wher it assumed this new character, it 
would be controled and governed by the laws in rela- 
tion to personal, and not real, property. In the Indi- 
ana case, supra, it is said: ‘* We do not perceive how 
Bennett’s wife had any interest in the residue of the 
money after paying the mortgage debt. She executed 
the mortgage with her husband; otherwise, had she 
survived him, she might have been entitled to one- 


third of the land. But the premises have been 
sold upon the mortgage to which she was a 
party. Her right to or contingent interest in 


the land has gone. The excess of the money aris- 
ing from the sale clearly all belonged to Bennett, and 
not to his wife; hence it might properly be applied to 
the payment of his debts.’’ In the case cited in 101 
Mass. the court held that the wife of the owner of the 
estate, subject to a mortgage valid against her, has no 
right as against her husband, or his assignee in bank- 
ruptcy, in the proceeds of a sale of the estate made by 
the mortgagee for breach of condition and under a 
power in the mortgage deed. There is another con- 
sideration which in our judgment gives strength to 
the view we have adopted in this case. Sections 3, 4 


and 5 of our statute, entitled ‘‘ Dower,’’ confer upon 
the widow the right to surplus money arising from the 
sale of mortgaged premises in certain specified cases. 
The sections are as follows: ‘Sec. 3. Where a person 
seized of an estate of inheritance in land shall have 
executed a mortgage of such estate before marrige the 
surviving husband or wife of such person shall never- 
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theless be entitled to dower out of the lands mort- 
gaged as against every person, except the mortgagee 
and those claiming under him. Sec. 4. Where a hus- 
band or wife shall purchase lands during coverture, 
and shall mortgage such lands to secure the payment 
of the purchase-money thereof, the surviving husband 
or wife shall not be entitled to dower in such lands, 
as against the mortgagee, or those claiming under 
him, although she or he shall not have united in such 
mortgage; but shall be entitled to dower as against all 
other persons. Sec. 5. When, in either of the cases 
specified in the two preceding sections, the mortgagee, 
or those claiming under him, shall, after the death of 
such husband or wife, cause the land mortgaged to be 
sold, either under a power contained in the mortgage 
or by virtue of the judgment or decree of a court, and 
any surplus, shall remain after the payment of the 
moneys due on such mortgage, and the costs and 
charges of sale, such survivor shall be entitled to the 
interest or income of one-third part of such surplus, 
for life, as dower.”” Dower in this State is a common- 
law right; but it has been recognized and extended by 
the statute; and where the Legislature has legislated 
in regard to a widow’s rights in surplus money arising 
from the sale of mortgaged premises, we may properly 
look to the statute as affording some guide, at leastas 
to a proper decision of a question like the one before 
us. It will be observed that the right of a wife to 
share ina surplus in the two cases specified is ex- 
pressly confined to a sale arising after the death of the 
husband. Is it notafair construction to be’placed upon 
section 5 to hold, that inasmuch as one particular case 
is specified in which there may be a dower right in a 
surplus fund, all others are by implication excluded ? 
This would seem to be a reasonable construction 
of the statute. Kauffman v. Peacock. Opinion by 
Craig, J. 

(Decided Nov. 14, 1885.] 


————¢— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

NEGLIGENCE — OIL WELL — CONTRIBUTORY NEG- 
LIGENCE.—An experienced miner of oil approached 
with a lighted lantern a gas well; the gas ig- 
nited from his lantern, and caused an explosion which 
resulted in his death. In an action by his widow 
against the operator of the well for damages it was 
held, that the decedent had been guilty of contributory 
negligence, and that the lower court had committed no 
error in ordering a nonsuit and refusing to takeit off. 
A. was operating for oil on the farm of B.; he had no 
road by which to reach the place of operation except 
across the farm of C. Permission was obtained by A. 
to open a road across it for the purpose of transport- 
ing material, etc., and for the ingress and egress of his 
employees as was necessary to carry on his undertak- 
ings. After the road was opened, D., a lessee, located 
an oil well on the land of C. eighty-five feet from the 
new road. The gas from this well was so strong that 
it was dangerous to life unless properly cared for. No 
precaution however was taken by D. to prevent injury 
by the escaping gas. E., an employee of A., in going 
home from bis work, owing to the darkness of the 
night took with him a lighted lantern, and when on 
the new road near the well of D., the escaping gas ig- 
nited from the lantern and aun explosion followed, in 
which E. lost his life. The decedent was guilty of 
clear negligence in walking with alighted lantern so 
near agas well. The volume of gas was so great, and 


its flow created so much noise that he was not ignor- 
ant of its existence. 


His experience as a miner of oil 








in the vicinity was such that he knew he was guilty of 
great negligence. He could smell the gas and hear the 
hissing sound produced by its escaping from the well. 
He well knew the great danger of approaching it with 
a flame of fire. He was clearly guilty of contributory 
negligence. The absence of allthe care charged on 
the defendants did not excuse him. McClafferty v. 
Fisher. Opinion per Curiam. 

[Decided Nov. 2, 1885.] 


EVIDENCE—GOOD CHARACTER OF PLAINTIFF—AC- 
TION ON A FIRE POLICY.—It seems to be well settled 
in Pennsylvania that in civil cases evidence of gen- 
eral character isnot admissible, unless from the na- 
ture of the action character is directly drawn in issue, 
asin libel or slander and seduction. Putting charac- 
ter in issue, as was said in Porter v. Seiler, 23 Penn. 
St. 424, is a technical expression which does not sig- 
nify merely that personal reputation is incidentally 
involved in the consequences or results of the action, 
but that the action in its nature directly involves the 
question of character. In Nash vy. Gilkeson, 58. & R. 
352, evidence of the defendant’s good character was re- 
jected, although actual fraud was imputed to him in 
the evidence of the plaintiff; and in Anderson v. Long, 
10S. & R. 55, the plaintiff was refused permission to 
show good character, although the defendant set up 
his fraud by way of defense. In Porter v. Seiler, 23 
Penn. St. 424, an action of trespass was brought to re- 
cover damages for an injury willfully inflicted with a 
knife, and evidence of the defendant’s general good 
character as a peaceable man was excluded when of- 
fered for the purpose of rebutting malice. So in Zit- 
zer v. Merhel, 24 Penn. St. 408, it was held that evi- 
dence of the defendant’s good character was inadmis- 
sible in an action on the case for seduction. In Porter 
v. Seiler, supra, the authorities are carefully collected 
and the whole subject elaborately considered, and we 
deem it unnecessary on that account to enter into any 
extended discussion of the question here. The rule 
may-be considered as settled under our decision that 
in civil suits evidence of character is not admissible, 
except where it is directly in issue, and when from the 
nature of the issue such evidence is of special import- 
ance; whether the act charged or complained of be in- 
dictable or not is not material. Here the company set 
up by way of defense that the plaintiffs, or some of 
them, willfully caused the fire which occasioned the 
loss, and although a verdictin favor of the company 
on that ground might affect the character of the 
plaintiffs, yet that character was in no proper sense 
put in issue. The plaintiff's good reputation for hon- 
esty, peace and good order would undoubtedly have 
been the legitimate subject of proof in their favor 
upon the trial of an indictment, but it will not avail 
them in the trifl of an action in enforcement of the 
contract of insurance, even though the defendants by 
their plea may charge upon them the perpetration of 
the same crime to relieve themselves of liability. Am. 
Fire Ins. Co. v. Hazen. Opinion by Clark, J. [See 26 
Alb. L. J. 364; 41 Am. Rep. 119; 42 id. 195; 27 id. 273. 
—Ep.] 

[Decided Nov. 9, 1885.] 


CONTRACT—-PUBLIC POLICY—COMPROMISING CRIMI- 
NAL OFFENSE.—It is not only an indictable offense to 
compound a felony, but as a general rule all contracts 
to abate or compromise criminal offenscs, of any class, 
are held void as against the policy of the law, because 
of their manifest tendency to subvert public justice. 
Formerly a distinction existed in this respect between 
felonies and misdemeanors, but itis no longer recog- 
nized, except in a few minor offenses, the prosecution 
of which is matter of little or no public interest. In 
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many jurisdictions the distinction between felonies 
and misdemeanors is abolished, and in those where it 
still exists it is regarded as artificial. There are many 
misdemeanors, the compounding of which militates 
far more against the public welfare than does the com- 
pounding of some felonies. It is more important, for 
instance, that conspiracies to murder and to rob, and 
all treasonable conspiracies should be prosecuted by 
the State unswayed by private interest, and that 


private hands should be kept off such prose- 
cutions, than that there should be this rigor 
manifested in all prosecutions for larceny. If an 


agreement to stifle a prosecution for larceny is in- 
valid, there is no offense touching the public as such 
whose prosecution can be made a matter of private 
arrangement. Whart. Con., §§ 483-4, and notes; 1 
Story Eq., § 294; Bredin’s Appeal, 11 Norr. 241; Rid- 
dle v. Hall, 3 Out. 116; Ormerod vy. Dearman, 4 id. 561. 
Pearce v. Wilson. Opinion by Sterrett, J. 

[Decided Jan. 4, 1886.] 


MARRIAGE—WIFE OF DEBTOR—GIFT TO BY EXECU- 
TION CREDITOR.—In Pennsylvania a married woman 
cannot buy personal estate upon credit, unless she is 
the owner of a separate estate, in which case she con- 
tracts upon the credit of such estate. If she purchases 
property with borrowed money or on credit, her hus- 
band’s creditors may seize and sell it as his. Pier v. 
Siegel, 107 Penn. St. 102. That she had means is 
not enough; she must prove affirmatively that her 
means paid for it, or that she came by it otherwise in- 
dependently of her husband. Winter v. Walter, 37 
Penn. St. 155. So also property bought by a married 
woman upon her individual credit, and subsequently 
paid for solely with the profits of business in which 
she engages therewith, isto be regarded as the prop- 
erty of her husband, and subject to execution by his 
judgment creditors. Lienbach v. Templin, 105 Penn. 
St. 522; Keeny v. Good, 21 id. 349. (2) A judgment 
creditor, purchasing at a bona fide sheriff's sale, may 
convey it to the debtor’s wife asa gratuity, with like 
effect as to any other person (Winch v. James, 68 
Penn. St. 297), and she would be entitled by the stat- 
ute to use, own and enjoy it to such extent as is con- 
sistent with its nature. She may trade with it, pur- 
chase other goods with its proceeds, and hold all 
against the husband’s creditors. Wieman v. Ander- 
son, 42 Penn. St. 311. Hess v. Brown. Opinion by 
Clark, J. 

(Decided Jan. 4, 1886.] 


_—— 


SUPREME COURT ABSTRACT. 


WISCONSIN 


NEGLIGENCE—STARTING TRAIN BEFORE PARTY HAS 
GOTTEN OFF.—A. went to the depot to meet his wife 
at about half-past four o’clock on a dark and foggy 
morning. When the train arrived he went into the 
first sleeper and asked the porter if there was a lady 
to get off, and was told she might be in the next car. 
He walked rapidly out of the car, and as he reached 
the platform of the car the train suddenly started and 
he was thrown off and injured. His wife had left the 
train before he got on, and her baggage had been put 
off. All other passengers for that station had gotten 
off, and those waiting for the train had taken passage, 
and the mail, express matter and baggage had been 
put off also. None of the employees of the railroad 


company had any knowledge that plaintiff had gone 
on the train, or expected to board it at that time, and 
a brakeman knew that his wife had gotten off, and did 
not need A.’s assistance. How long the train stopped, 
and whether any signal of starting was given, were 





matters in dispute. Held, that it was not the abso- 
lute duty of the company to keep the traiu standing 
until he got off; that its duty was relative, and that 
the company was not liable for the injury. It seems 
to me that the law would work in such a case the 
grossest injustice, if it could create a liability to the 
company. It would seem to be the first duty of the 
person entering the train for such a purpose to notify 
some one in its management of his presence, business 
and purpose, so as to create some relation to the com- 
pany and make it its duty to care for him. The principle 
is elementary in all such cases that the liability of the 
company to a person injured by being in such a place 
of danger depends upon the company’s failure to use 
ordinary care to avoid injuring him after becoming 
aware of his danger. Shear. & R. Neg. 36. Even a 
passenger must give the company notice when he 
leaves his proper place on the train in order to create 
aduty in the company tocare for him out of such 
place. 2 WoodjRys. 1134, 1135. Where a person nota 
passenger escorted a lady friend onto the cars, and to 
find her a seat, returned to the platform and was 
thrown therefrom by the motion of the train and in- 
jured, he was not allowed to recover, and one reason 
given was that no one of the employees had any no- 
tice of his being on the train. Railroad Co. v. Letcher, 
69 Ala. 106. The court saysin the opinion: ‘All who 
were in charge of it (the train) were ignorant that the 
plaintiff was upon it, and without notice or request to 
any of them to slow or stop the train,’ etc. In Keller 
v. Railroad Co., 27 Minn. 178, the duty of holding a 
train long enough for a passenger to get offis made to 
depend upon the presumption that the company knew 
and upon the implied notice that the passenger 
wanted to get off at that place. In Gillis v. Railroad 
Co., 59 Penn. St. 129, the duty of the railroad company 
was made to depend upon the business relation imply- 
ing privity with the company of the person not a pas- 
senger. The case of Doss v. Railroad Co., 59 Mo. 27, 
was made to depend upon the neglect of the company 
to stop at the proper place, and long enough for the 
lady passenger and her child to get on or off the train 
so that her lawful escort was injured by getting off. 
Having notice of the passenger, the company had the 
same notice of herescort. The case, as it was, was an 
extreme one, aud in conflict with the current of au- 
thority upon the question; but it does not dispense 
with notice to the company of the presence of the 
stranger, and the company was guilty of negligence 
toward its passenger by starting too soon. In Sutton 
v. Railroad Co., 66 N. Y. 248, it was held that the im- 
plied notice of the deceased being on the track, be- 
cause it was common for persons to cross the track at 
that place, was not sufficient to make the company owe 
him any duty to set the brakes or otherwise fasten the 
cars. In Townley v. Railway Co., 53 Wis. 626, the lia- 
bility is placed upon the implied notice to the switch- 
man that the little girl was on the track, because he 
might have seen her if he had looked, and that it was 
his duty to have looked to see if any one was on the 
track. In Gautret v. Egerton, L. R., 2 C. P. 374, there 
was an implied notice by the escort accompanying the 
passenger, if not actual notice. In this case the plain- 
tiff was alone, and on the cars clandestinely, without 
notice tothe company, express or implied; but it 
would seem unnecessary to accumulate authorities to 
such an obvious principle. In this court there have 
been numerous cases made to depend upon notice to 
create duty and liability, where such duty and lia- 
bility were merely relative, aud not absolute, as in 
this case. Why should the managers of the train have 
held it there longer than to do the regular business at 
that place for this plaintiff to get off, when they did 
not know and had no reason to kuow that he was on 
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the train? It would be unreasonable and reckless to 
hold that the company are required to stop their trains 
just so long at every depot, and that everybody had 
the right to depend upon the strict performance of 
this duty. Ifthe train be behind time, that time must 
be made up or some collision might occur. The time 
must depend upon the business they are required to 
do safely with the persons to whom the company owes 
any duty. Griswold v. Chicago & N. W. Ry. Co. 
Opinion by Orton, J. 

[Decided Dec. 23, 1885.] 








CORRESPONDENCE. 


‘* PERSONAL TRANSACTION.” 


Editor of the Albany Law Journal: 

In your last issue of the JoURNAL you mention the 
case of Saratoga County Bank v. Leach, 37 Hun, 336, 
and the case of Gowey v. Owens, 57 Hun, 498. Hougheys 
Adm’x, v. Wright, 12 Hun, 179, is a case on all 
fours with the first case. The action was against the 
makers of a promissory note, the payee of which was 
deceased; the defense was forgery. The defendant, 
Smith, was asked whether the signature was in his 
handwriting. He was asked the further question: 
“Statein your opinion whether that signature of 
Wright Smith is your handwriting.”” He was asked 
the followingalso: ‘State in your opinion whether 
the signature of that note is either in the handwrit- 
ing of Benson Smith or Erasmus Wright.”’ 

These questions were excluded by the referee. On 
review in the fourth department the rulings were 
sustained. Judge Talcott said: ‘‘The note purported 
to have been made to Andrew Bradley, the deceased, 
personally ; prima facie therefore the plaintiff, when 
proving the genuineness of the note, proved a contract 
made with the deceased personally.” Thecounsel for 
the appellants urged before the General Term that the 
defendant, Smith, was not excluded from giving his 
opinion, thatthe signature to the note was not his 
signature. 

This case was not cited in Banks case. I was the at- 
torney for the respondent in the Houghey case. 

BINGHAMTON. A. A. WHITE. 


CopIFICATION AND STATUTES. 


Editor of the Albany Law Journal: 

Code or no Code has grown to be so important a 
feature of each session of the Legislatnre that were it 
not too serious a subject to make light of, we might 
compare it to the midsummer contentions of the 
Katy-did’s. 

The time honored uncertainties of the law are deep- 
rooted in the hearts of the lawyers. Every one ad- 
mita that to be able to intelligently guess at the law 
involves a knowledge of the decisions recorded in 
many thousand volumes. Then again in order to ap- 
ply this knowledge it becomes necessary toffind some 
particular judge who “‘sees it’? in the same light as 
yourself. 

For example, 17 N. Y. 114, the defendant, captain of 
a canal boat, had pig-iron for freight, and without dis- 
tinguishing between possession and ownership, parted 
for value with a portion thereof in violation, etc. Said 
captain was indicted for larceny, but acquitted on the 
ground that the offense was embezzlement. He was 
then indicted for embezzlement and convicted. On a 
further appeal the conviction was reversed, the court 
holding the offense to be larceny. The courts differ- 
entiated, the pig-iron remained impignovated, the 
great safeguards which the law had erected around 





the malefactor were maintained, and atheartless prop- 
erty owner was judicially rebuked. Flexibility of the 
common law triumphed. 

Take any volume of the Court of Appeals and see 
how much of the labors of the judges are directed to 
guessing at the law. There has come to be an expres- 
sion largely used by them, i. e., ‘‘quere,” which is about 
the only certain product of these common-law discus- 
sions. I select at random, 96 N. Y., containing the 
report of seventy-one cases in full. I find the word 
‘*quere’’ used thirty-two times. In other words there 
are thirty-two aspects of these seventy-one cases in 
which the court are not prepared to say what the law 
is. The same volume reports thirty-nine cases “‘over- 
ruled,” “reversed,’’ or ‘distinguished,’ theretofore 
considered as law. 

The proper complement of the common law was, 
stare decisis. Bad law is not so unmixed an evil as no 
law. Through disregard of the sheet anchor of the 
common law, stare decisis, the judicial system is adrift 
in currents of doubts and conjectures with no one at 
the helm. 

The opponents of codification find no end of warn- 
ing against legislative law in the litigation which has 
grown out of the application of the statute of frauds. 
I will venture the assertion that left to the interpreta- 
tion of the ordinary business man there would have 
arisen scarcely any doubts over its provisions. It is 
a short statute in the precise terms of an age high in 
the creation of such things. It is diffienlt to find so 
few words standing sentinel over an idea with more 
credit to the language. Judicial blundering has dis- 
torted its plain provisions into a net-work of uncer- 
tainties. 

The history of the settlement of the Code of Pro- 
cedure in this State is another illustration. Its adop- 
tion was looked upon by the old lawyers as worse than 
revolution. These ancient servitors of alleged law had 
so long frustrated justice with their pleas, declara- 
tions, demurrers and essoins that they were in no 
frame of mind to submit to an orderly system of law. 
They claimed that these ancient purprestures on the 
road to justice were vested rights instead of public 
nuisances. Theold lawyers and the old judges put 
their heads together, and after many years of strug- 
gle against public ‘opinion andthe English language, 
swallowed the Code. 

Most of the litigation which has vexed the courts 
from time immemorial has grown out of these un- 
seemly contentions beetween courts and Legislatures, 
the statutes of mortmain and frauds contributing the 
greater share. Out of the evasion of the former grew 
the formidable mysteries of ‘‘ Uses and Trusts,” and 
of the latter, the endless troubles we have before re- 
cited. 

Any Code must be 
lutely anticipate the 


imperfect. No law can abso- 

possibilities of commercial 
and criminal ingenuity. To be logical we must do 
what is in our power to assist the wayfarer to a 
knowledge of what heis punished for not living up 
to. 

It seems the Legislature,with the assistance of those 
who have made the subject a study for life, ought to 
be as able to define the law asa judge to examine all 
the books and then guess what the other judges have 
decided. If it were only necessary for judges to know 
the law, uncertainty might be more tolerable. The 
demands of nineteenth century enterprise call for the 
distribution of alittle of this knowledge among the 
general public. 

How much longer will it be withheld ? 

Very respectfully, 
Epw. GEBHARD. 

Feb. 20, 1886, 
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HEARING on the Civil Code was held before 

the joint judiciary committees of the Legisla- 

ture on Thursday of last week, and the same old 
and threadbare arguments, pro and con, were pre- 
sented. Messrs. Field and Willis spoke for the bill; 
Messrs. Matthew Hale, Moak, Mathews, Birdseye, 
Rives and Professor Smith, of Columbia College, 
against it. Mr. Hale took his favorite ground, and 
which he alone seems to have the audacity to stand 
upon, that the framers of the Constitution were 
joking in article 1, section 17, of the Constitution 
of 1846, when they provided for a Code commis- 
sion. But let us state the argument of Mr. Hale 
more seriously. It is that the provision was merely 
tentative and experimental, and did not bind the 
Legislature to the adoption of any Code. In this 
we think he is mistaken. It is true the article does 
not say, in so many words, that the laws shall be 
codified, but that is undoubtedly the meaning and 
purpose. And in the last sentence is a very clear 
implication of this intention. Mr. Hale slurs that 
over mentally and vocally, when he reads it to the 
committees. He reads in a good orotund voice un- 
til he gets down to the last comma but one, and 
then his breath gives out, and he rapidly and softly 
closes: ‘‘and shall also provide for the publication 
of the said Code, prior to its being presented to 
the Legislature for adoption.” And then, having exe- 
cuted this skillful decrescendo, he lays down his 
book, and proceeds to enlarge on the sophistry of 
the persons who contend that the Constitution con- 
templates the codification of the laws. Now, we 
should read that closing passage with a different 
emphasis. We should execute a gradual crescendo, 
and close with a fine burst of sound as follows: 
‘and shall also provide for the publication of the 
said Code, prior to its being presented to the Leg- 
islature FOR ADOPTION.” There is no escape 
from the logical conclusion that the*Constitution 
contemplated the codification of the whole system 
of laws, three parts of which has been executed. 
When Mr. Hale argues about the silence of the pro- 
posed Constitution of 1868 on the subject, he seems 
to forget that the codifiers’ report have been before 
the Legislature for three years, and undoubtedly it 
was supposed that the Legislature would do its 
constitutional duty, namely, adopt some Code, if not 
this one. Of course Mr. Hale is honest in his argu- 
ment, but we would like to hear him on a retainer 
on the other side. What mince-meat he would 
make of his own argument! The burden of Mr. 
Moak’s remarks was the praise of the ‘‘ elasticity ” 
of the common law, and the bad policy of setting 
three men or one man to ‘‘ make the laws.” In the 
latter idea there is a great sophistry and error. 
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The codifiers are not set to make law, but simply 


to declare, in statutory form, what is already made; 
to state in concise and convenient form the sub- 
stance of the judge-made law, already written in 
the reports, and nowhere else existing. After this 
is done, the ‘‘elasticity” will still have room for 
play, for it is just as easy to apply statutory princi- 
ples to new and unforeseen states of fact as it is to 
apply the principles existing only in the reports. 
But Mr. Moak thinks this would be a ‘‘ calamity.” 
Now no one knows our respect for his ability and 
learning better than Mr. Moak himself, and so he 
will not take offense when we say that in our opin- 
ion such ‘‘a state of things” would not be nearly 
so calamitous as the present state, which necessitates 
his possession of twenty thousand law books, and 
the construction of the longest lists of authorities 
of any lawyer in the State, to be answered by other 
lists not so long only because few men are so 
learned and industrious as our distinguished brother, 
and have such large libraries. Leaving Mr. Throop’s 
performance out of the question, does Mr. Moak 
consider the Code of Civil Procedure a ‘‘ calamity?” 
Probably not, and probably, after he became wonted 
to the idea of a general Code, he would forget his 
present animosity. 


We had not the pleasure of hearing much of the 
other arguments. We did hear a number of objec- 
tions in detail to the proposed Code from a gentle- 
man who seemed to think it was ‘‘a fool of an act,” 
as the ‘‘ Mikado” would say. To all minor criti- 
cisms we can only say to the Legislature, make such 
provision for revision before it shall go into effect 
as you may deem proper, but pass it, or the State 
will never have a Code, at least not for another gen= 
eration, The proposers and advocates of the Code 
are quite willing, we dare say, to have a commis- 
sion of judges to examine and declare whether 
it lays down any thing that is not law at the pres- 
ent moment, and how to have it modified if essen- 
tial. As to its alleged omissions, the opponents 
certainly ought not to complain, for there is exactly 
the room and oftice of construction and ‘‘ elasticity.” 


Our Legislature are taking a whack at the mar- 
riage laws. A bill has been introduced in the As- 
sembly to compel the taking out of a license by 
parties proposing to be married. A license to enter 
into a civil contract! A license to form a partner- 
ship, for example! We shall have to reform all our 
theories of marriage before the necessity for a 
license can be made consistent with them. It has 
been suggested that it would be wise to make it 
penal for a divorced party, forbidden to remarry 
here, to marry out of the State and return here. 
But it is difficult to see what right our courts have 
to attach any such consequences to a marriage legal 
where made, and not repugnant to morality. It is 
well enough, if not wise, to make stringent provi- 
sions against persons ‘‘solemnizing” (horrible 
word!) marriages of young minors where they know 
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they are without the consent of parents or guardi- 
ans; and so to allow an easy dissolution of mar- 
riage of girls under sixteen, without consent, and 
not consummated. But as between the two systems 
of easy marriage and hard divorce and hard mar- 
riage and easy divorce, we prefer the former. One 
thing can be confidently claimed for our State, and 
that is that the ‘‘ probation” statute, allowing a 
prohibited divorced party to remarry on showing 
that the other party has remarried, and that he or 
she has been continent for five years, to remarry, 
in the discretion of the court, is the most absurd on 
record. It must have been enacted to fit some 
particular case. 


The bill for increasing the salaries of the judges 
of our Court of Appeals has drawn out a good deal 
of comment from the press, some favorable and 
some unfavorable. We may as well record our- 
selves now as opposed to extravagant salaries, but 
we are just as much opposed to inadequate salaries. 
Adequacy is quite different from necessity. Our 
judges can all doubtless live’on what they get, but 
they cannot lay up much for their old age, and 
they ought to be enabled to put themselves beyond 
the reach of anxiety. We should not encourage 
them in extravagant living. Republican simplicity 
is appropriate to their station, but after all it isa 
pretty costly article. It was so even in the early 
days of the republic, it seems, for that horse which 
Jefferson fastened to the fence when he stepped 
over to the capitol to take the oath was a very valu- 
able animal of high blood. Our judges are the re- 
cipients of a great deal of social attention, and it 
is necessary for them to live in a state to accept it 
decently. They are compelled to keep up two es- 
tablishments, one at home and one at Albany. 
They are entitled to have their families with them 
here, and yet to meet all these demands is so ex- 
pensive that they cannot save much, if any thing. 
It costs a great deal of money to live at a hotel in the 
way which is reasonable, and which is expected of 
the judges, and which is yet by no means palatial. A 
pretty good test of the matter is this: we want the 
best legal talent in the State to fill the approaching 
vacancy on the bench next fall, but is it possible to 
get it for nine thousand dollars? By no means; 
* the best legal talent commands much more than 
that at the bar, and while honor is pleasant it does 
not furnish bread and butter. We know a loud cry 
will arise from a large class who are willing to be 
judges at the present salary, and even at less, but 
there is no self-sacrifice about it; the aspirants are 
not of the class who are earning, or who can earn 
nine thousand dollars a year. We think this is the 
solution of the matter: what can the best talent be 
obtained for? If for the present salary, then do 
not increase the salary; if not, then pay what is 
necessary within reason. Our people are opposed 
to the idea of judicial pensions, we suspect, and 
if that is so, they ought at least to pay the judges 
enough to enable them to pension themselves in 
their old age. 





NOTES OF CASES. 
N Nugent v. Vanderveer, 38 Hun, 487, it was held 
that the act of 1879, chapter 328, which re- 
quires the proprietors of bathing establishments to 
provide the means to rescue from drowning persons 
who pay for the privilege of bathing, and who 
may expose their lives by carelessness or inexperi- 
ence, and makes non-compliance a misdemeanor, 
punishable by fine and imprisonment, does not ap- 
ply to actions of damages for the death of persons 
by neglect to furnish means of rescue, and that the 
contributory negligence of the deceased must be 
taken into account. 


In Arcade Hotel Co. v. Wiatt, Ohio Supreme Court, 
14 Am, Law Record, 501, W., the keeper of a gam- 
bling house, closed his night’s business at two 
o'clock A, M., having a sum of money upon his per- 
son; and not being ready to retire for the night, 
and not wishing to carry his money upon his per- 
son at that time of night, visited an inn for the 
purpose of depositing his money for safe keeping; 
found the inn in charge of a night clerk; inquired 
if he could have lodgings for the night; was told 
that he could; stated that he did not desire to go 
to his room at that time, but wished to leave some 
money with the clerk, and would return in about 
half an hour. The clerk told him he would re- 
serve a good room for him. He did not register 
his name. It was not upon any book of the inn. 
No room was assigned him. He left his package 
of money with the clerk, received a check for it, 
and departed. He returned in about three hours 
to have a room assigned to him, and retire for the 
balance of the morning. The clerk had absconded 
with the money. Held, W. was not a guest of the 
inn at the time he deposited his money with the 
clerk, and the innkeeper is not liable for its loss. 
That to entitlea person visiting an inn to be treated 
as a guest, and to hold the innkeeper responsible 
for money deposited with him for safe keeping, it 
must appear that such visit was for the purposes 
which the common law recognizes as the purposes 
for which inns are kept; and where such visit is 
made by one who does not require the present en- 
tertainment or accommodations of such inn, but 
whose purpose is simply to deposit his money for 
safe keeping, he is not a guest of the inn, and can- 
not hold the proprietor to an innkeeper’s liability 
for the loss of his money. In Curtis v. Murphy, 638 
Wis. 4, the plaintiff, who lived in the same town 
with and very near the defendant’s hotel, went 
there at midnight with a disreputable woman, reg- 
istered as ‘‘C.”’ and wife, and was assigned a room. 
At the same time he delivered to the clerk some 
money for safe-keeping. The clerk absconded with 
the money. Held, that the plaintiff was not a 
guest, and could not recover the money. 


In People v. Hopt, Supreme Court of Utah, Jan. 
26, 1886, 9 Pac. Rep. 407, on a trial for murder by 
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a blow on the head, it was held competent to ask a 
physician, who made a post mortem examination, his 
opinion as to the direction from which the blow 
was delivered. The court said: ‘‘We think the 
testimony admissible. The exception to the gen- 
eral rule that witnesses cannot give opinions is not 
confined to the evidence of experts testifying on 
subjects requiring special knowledge, skill or learn- 
ing, but includes the evidence of common observ- 
ers, testifying to the results of their observations 
made at the time in regard to common appearances 
or facts, and a condition of things which cannot be 
reproduced and made palpable to a jury. Such 
evidence has been said to be competent from neces- 
sity, on the same ground as the testimony of ex- 
perts, as the only method of proving certain facts 
essential to the proper administration of justice. 
Nor is it a mere opinion which is thus given by a 
witness, but a conclusion of fact to which his 
judgment, observation and common knowledge has 
led him in regard to asubject-matter which requires 
no special learning or experiment, but which is 
within the knowledge of men in general. Common- 
wealth v. Sturtivant, 117 Mass, 122; 8. C., 19 Am. 
Rep. 405. Every person is competent to express 
an opinion on a question of identity as applied to 
persons, things, animals or handwriting, and may 
give his judgment in regard to size, color, weight 
of objects, and may estimate time and distance, 
He may state his opinion with regard to sounds, 
their character, from what they proceed, and the 
direction from which they seem to come. State v. 
Shinborn, 46 N. H. 497; Commonwealth v. Pope, 108 
Mass. 440; Commonwealth v. Dorsey, id. 412. Non- 
experts have been allowed to testify whether cer- 
tain hairs were human. Commonwealth v. Dor- 
sey, 103 Mass. 412. That one person appeared 
to be sincerely attached to another. McKee v. 
Nelson, 4 Cow. 355. As to whether another was 
intoxicated, People v. Eastwood, 14 N. Y. 562. 
As to whether a person’s conduct was insulting, 
Raisler v. Springer, 38 Ala. 703. As to resemblance 
of foot-tracks, Hotchkiss v. Germania Ins. Co., 5 
Hun, 90. As to value of property, when compe- 
tent, Brown v. Hoburger, 52 Barb. 15; Bank v. Mud- 
gett, 44 N. Y. 514; Bedell v. Long Island R. Co., id. 
867; Swan v. Middlesex Co., 101 Mass. 173; Snyder 
v. Western Union R. Co., 25 Wis. 60; Brackett v. Ed- 
gerton, 14 Minn. 174 (Gil. 134). As to market value 
of cattle derived from newspapers, Cleveland R. Co, 
v. Perkins, 17 Mich. 296. Whether there was hard 
pan in an excavation, Currier v. Boston & M. R. R., 
84 N. H. 498. Whether one acted as if she felt 
sad, Culver v. Dwight, 6 Gray, 444. As to the rate 
of speed of a railroad train on a certain occasion, 
Detroit, etc., v. Van Steinburg, 17 Mich. 99. As to 
whether noisome odors render a dwelling uncom- 
fortable, Kearney v. Farrell, 28 Conn. 317. Whether 
the witness noticed any change in the intelligence 
or understanding, or any want of coherence in the 
remarks of another, Burker v. Comins, 110 Mass. 
477; Nash v. Hunt, 116 id. 287. The cases which 





have been cited are limited to those instances 
where common observers, having special opportu- 
nity for observation, but not experts having special 
learning, have been permitted to testify to their 
opinion as conclusions of fact. The admissibility 
of the evidence rests upon three necessary condi- 
tions: First, that the witness detail to the jury, so 
far as he is able, the facts and circumstances upon 
which his opinion is based, in order that the jury 
may have some basis by which to judge of the value 
of the opinion. Second, that the subject-matter to 
which the testimony relates cannot be reproduced 
and described to the jury precisely as it appeared 
to the witness at the time. And third, that the 
facts upon which the witness is called upon to ex- 
press his opinion are such as men in general are 
capable of comprehending and understanding. 
When these conditions have been complied with or 
fulfilled in a given case the court must then pass 
upon the question whether the witness had the op- 
portunity and means of inquiry, and was careful 
and intelligent in his observation and examination.” 
Citing also The Clipper v. Logan, 18 Ohio, 392; 
Patterson v. The John Q. Adams, 19 Mo. 73. 





An interesting example of the application of old 
principles to new and unforeseen facts is found in 
Barrington Apartment Association v. Watson, 88 Hun, 
545. The plaintiff, owning an apartment house, 
leased rooms to the defendant, Stewart, with a 
covenant that he should not sub-let without con- 
sent, and that consent being once given, a fresh 
consent should be obtained for every sub-letting by 
sub-lessees. Consent was given for a sub-lease to 
the defendant Watson, and he threatening to sub- 
let without consent to the defendant Saalfield, it 
was held that an injunction against such sub-letting 
might issue. The court, Brady, J., said: ‘‘The 
learned justice in disposing of the motion expressed 
himself elaborately, and in an opinion which clearly 
and satisfactorily disposes of the questions in- 
volved. His judgment was founded upon a con- 
clusion justified by the evidence submitted to him, 
that the appellant not having obtained from the 
plaintiff its consent to sub-letting the premises oc- 
cupied by him, his attempt to do so was a violation 
of the covenant. And that conclusion disposes of 
the whole case. The learned counsel for the appel- 
lant seems to think it was necessary to show the 
contemplated act, one which would occasion injury, 
and that none was shown, nor was it demonstrated 
that irreparable damage would result from the act 
designed; which was necessary in order to entitle 
the plaintiff to the injunction sought. This may 
be regarded as the general rule. 7. and B. R. R. Co. 
v. B. H. T. and W. R. R. Co., 86 N. Y. 107. But 
courts of equity very frequently grant injunctions 
in the nature of a specific performance to restrain 
the violation by a tenant of his agreement. Eden 
Inj. (1 Am, Ed.), and cases cited; Taylor Land. and 
Ten. 329, 330.” 
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SURVIVAL AND ABATEMENT OF ACTIONS. 
I. 


HE object of this article is to show what exceptions 
to the general rule, that actions ex contractu sur- 
vive and actions ex delicto do not survive, have been 
established by judicial decision. In connection with 
this it will be found necessary to review the decisions 
of some of the States construing statutes which have 
modified the common-law doctrines on this subject. 

The rale that actions ex contractu survive in favor of 
and against personal representatives is subject to the 
qualification that a cause of action arising out of a con- 
tract, express or implied, will not survive where the 
damages sustained by such breach are personal in their 
nature, and do not affect property rights or interests— 
as pain of body, anguish of mind, injury to character, 
or deprivation of liberty. Chamberlain v. Williamson, 
2M. & S. 409; Bradshaw v. Ry. Co., L. R., 10 C. P. 
189; Stebbins v. Palmer, 1 Pick. 71; Kelly v. Riley, 106 
Mass. 339; Chase v. Fitz, 132 Mass. 359; Lathmore v. 
Simmons, 13 Serg. & R. 183; Wade v. Kualbfleisch, 58 
N. Y. 282; Miller v. Wilson, 24 Penn. St. 114; Vittum 
v. Gilman, 48 N. H. 416; Jenkins v. French, 58 id. 532; 
Wolf v. Wall, 40 Ohio St. 111; Hovey v. Puge, 55 Me. 
142; Best v. Vedder, 58 How. Pr. 187; Boor v. Lowery 
(Ind. Sup. Ct., Nov. 4, 1885), 32 Alb. L. J. 513; Smith 
v. Sherman, 4 Cush. 408; Potter v. Metropolitan, etc., R. 
Co., 30 L. T. Rep. (N. 8S.) 765; S. C., 32 id. 36; Knights 
v. Quarles, 2 Brod. & B. 102. 

In Chamberlain v. Williamson the action was brought 
by an administrator to recover damages for breach of 
promise of marriage. The plaintiff recovered a judg- 
ment, but on motion to arrest the judgment the King’s 
Bench, after mature deliberation, decided that the 
cause of action did not survive the death of the plain- 
tiff's intestate, and the motion was granted. The 
court, speaking through Lord Ellenborough, said: “If 
this action be maintainable, then every action 
founded on an implied promise to a testator where the 
damage subsists in the previous personal suffering of the 
testator would be also maintained by the executor or 
administrator. All injuries affecting the life or health 
of the deceased—all such as arise out of the unskilful- 
ness of medical practitioners—the imprisoment of the 
party brought on by the negligence of his attorney— 
all these would be breaches of the implied promise by 
the persons employed to exhibit a proper portion of 
skill and attention. We are not aware however of any 
attempt on the part of the executor or administrator 
to maintain an action in any such case.” 

The action in Lattimore vy. Simmons was also an ac- 
tion for breach of promise. The court reached the 
same conclusion, holding that the death of one of the 
parties to the agreement to marry destroyed the cause 
of action arising from a refusal to perform the con- 
tract. Tilghman, C. J., writing the opinion, says: “It 
cannot be said thatany injury has been done to the 
property of the plaintiff, nor is there any measure or 
standard for regulating the damages. But the coun- 
sel for the plaintiff rely on the contract in this case, 
and on some general dicta that all actions founded on 
contract survive. This proposition is too general. If 
true, it must extend to contracts implied as well as 
expressed. Suppose the case of a physician or surgeon 
who by unskilful treatment injures the health of a pa- 
tient. Here isabreach of an implied contract; and 
yet it will hardly be contended that in case of death 
the cause of action would survive. It seems reasona- 
ble therefore to confine the survivor of actions to cases 
in which actual property is affected, even though there 
be an express contract. A promise of marriage is un- 
doubtedly a contract, though one of a singular nature. 
By its breach the feelings of the injured party may be 








deeply wounded, but it is not perceived that his prop- 
erty isin any manner affected. * * * It affects the 
hopes, the feelings, the imagination, the minds of the 
parties without touching their property. Aud whether 
these hopes and feelings would have been justified or 
disappointed by the fulfillment of the contract, it ig 
beyond the reach of human sagacity to decide. It is 
not pretended that in case of slander the action sur- 
vives, yet there the mental feelings may be as severely 
afflicted as by the loss of marriage. No benefit ac- 
crued to the estate of the defendant by the mutual 
promise in this case.” 

The cases of Wade v. Kalbfleisch, Grubb v. Sult, 32 
Gratt. 203; Hayden v. Vreeland, 8 Vroom, 372; Howey 
v. Page, 55 Me. 142; Stebbins v. Pulmer, Smith v. 
Sherman, were all actions fora breach of promise, and 
the same conclusion was reached by the court in each 
case—that the cause of action did not survive. 

In Vittum v. Gilman the defendant was the personal 
representative of a deceased surgeon, and was sued as 
such for damages sustained by the plaintiff, growing 
out of an alleged failure on the part of the surgeon to 
treat his patient properly. The court ruled that the 
death of the defendant was fatal to a recovery. To 
same effect are Jenkins v. French, Wolf v. Wall, Boor 
v. Lowery and Best v. Vedder. 

In Boor v. Lowery the court assumed that the action 
was based upon a breach of the implied engagement 
of the surgeon to treat his patient with proper care 
and skill; and yet the action was held to have abated 
as to one of the defendants by his death subsequently 
to the commencement of the action, the court saying: 
“It may be that actions ex contractu are maintainable 
for the recovery of special damages resulting from a 
breach of duty founded on contract, even though in- 
jury to the person results. The action thus maintain- 
able however is not and cannot be predicated upon 
the personal injury, nor to recover damages resulting 
from injuries to the person. Theaction must involve 
injury to the estate, and not to the person.”’ 

1t being shown to be the settled doctrine that an ac- 
tion ex contractu will not survive so far as merely per- 
sonal injury or injury to character is concerned, the 
next inquiry is whether such an action will survive to 
the extent of damage done to property or interest in 
property or generally to the estate of the person in- 
jured, in cases where the breach of the contract in- 
volves a personal injury also. <All the authorities and 
dicta are in harmony on this proposition: that where 
the injury to property forms the chief item of damage 
and the substantial object of the action is to recover 
such damages, the cause of action survives to the ex- 
tent of such damages, even though a personal injury 
has been sustained by the decedent by reason of the 
breach of the contract which forms the basis of the 
action. Boor v. Lowery, Chamberlain v. Williamson, 
Lattimore v. Simmons, Hovey v. Page, Potler v. Metro- 
politan, etc., R. Co., 30 L. T. Rep. (N. S.) 765; S. C., 32 
id. 36; Bradshaw vy. R. Co., L. R., 10 C. P. 189. See 
Knights v. Quarles, 2 Brod. & B. 102. 

But whether an action for breach of contract sur- 
vives, so faras damages to property are concerned, 
where such damages are only incidental to the personal 
injury which the violation of the contract causes, is 
involved in uncertainty. There are dicta on both 
sides of the question, but not much authority. 

The English cases incline to the survival of the right 
to recover such damages. In Bradshaw v. Ry. Co. @ 
passenger was injured on defendant’s railroad, and 
subsequently died. His executrix sued for damages 
sustained by her decedent, because of the failure of 
defendant to perform its implied contract to carry 
him safely. The court held that she might recover as 
damages to his property all medical expenses and loss 
sustained by reason of his inability to attend to his 
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business. Here the real damage was the personal suf- 
fering caused by the injuries received. The other 
damage suffered might be considered as merely inci- 
dental. Still it is not apparent how such damage can 
be considered as merely incidental, as in many cases 
the bodily pain endured may be a minor factor in the 
determination of the question of damages sustained 
when compared with the loss to property. The case 
of Potter v. Metropolitan, etc., R. Co. is to the same 
effect. 

In Chamberlain v. Williamson Lord Ellenborough 
intimated that in that action, which was for breach of 
promise of marriage, special damages to property 
might have been recovered had they been specially 
pleaded. 

In Lattimore v. Simmons the court expressed its 
opinion in favor of the survival of such damages when 
specially alleged. This action also was for breach of 
promise to marry. So was the case of Hovey v. Puge, 
where the court said that the ‘‘allegation of special dum- 
age which would cause the action to survive must be of 
damage to the property.’’ But the court held that an 
allegation that plaintiff's intestate gave birth to achild 
of which the defendant was the father was not suffi- 
cient to show any damage to property. These cases 
are all that can be found in favor of the survival of 
merely incidental damages affecting property. See also 
Kelly v. Riley, 106 Mass. 339. 

On the other hand there are numerous dicta and 
several authorities opposed to such a doctrine. In 
Smith v. Sherman, 4 Cush. 408, the Massachusettts Su- 
preme Court, Shaw, C. J., writing the opinion, decided 
that expenditures made by the promisee relying upon 
a promise of marriage, and in making preparations for 
the consummation of the engagement, would not suf- 
fice to sustain a survival of an action for breach of the 
promise brought to recover them as damages after the 
death of the plaintiff, although such expenditures nec- 
essarily damaged her estate. The court held that they 
must be regarded as merely incidental to the promise 
ta marry. 

In Wade v. Kalbfleisch the action was for breach of 
promise to marry. The defendant died, and a motion 
was made to revive the action against his executors. 
The motion was denied, and on appeal the counsel for 
appellant argued that the personal elements of the ac- 
tion might be eliminated, and the action revived so 
far as the breach of the promise wrought an injury to 
the plaintiff's estate. The court, in answer to this 
claim, said: ‘‘ The learned counsel suggested that upon 
atrial against executors or administrators the per- 
sonal elements of the action might be eliminated, and 
a@ recovery confined to the pecuniary loss for support, 
dower, etc. There is no precedent for such a proceed- 
ing, and no principle on which it could be adopted. 
For some purposes where the relation exists the pecu- 
hiary rights of the wife are estimated, and protected 
by the courts. But what would bethe rule of pecu- 
niary loss hy pothetically sustained for support ? Would 
it be competent to prove the value of the defendant’s 
property? Such evidence is admitted in this action, 
hot to prove the pecuniary loss for support, but to 
show what the station of the plaintiff in society would 
have been, which is purely a personal grievance and 
injury. The counsel likened it to an employment for 

a term of years at a fixed salary, and contract broken 
by the employer without cause. If it could be thus 
transformed it wonld be competent to show in de- 
fense that the plaintiff had an opportunity to contract 
an equally eligible marriage with another person, and 
the plea of the want of affinity or affection would not 
avail. Asto dower there could be no certainty to 
base a recovery upon. It would have been competent 
for the defendant to have disposed of all real estate 
before marriage, aud all personal estate before death. 





Aside from these considerations,suggested to show the 
novelty if not the absurdity of such a trial, the brief 
answer to this point is that the action is from its pecu- 
liar nature indivisible. Jf reviewed at all, it must be re- 
viewed as an entirety. If its personal features are 
abandoned, the incidents only remain. The circum- 
stances relating to the property and standing of the 
defendants are admissible upon the question of dam- 
ages, but they are incidental and subordinate, and so 
complicated with personal injuries as to render the 
separation impracticable.”’ 

In Boor v. Lowery the plaintiff, in his action against 
the defendants, who were surgeons, for breach of their 
contract to set, treat and reduce a fracture and dislo- 
cation of the shoulder, aileged among other damages 
that he had expended $300 in attempting to cure him- 
self. But the court held that the death of one of the 
defendants absolutely destroyed the right of action 
against him, even to recover the damage to his prop- 
erty caused by this expenditure of money in seeking a 
cure. The court said: “It is not necessary that we 
should decide concerning the particular character of 
special damage to property which might be recover- 
able in an action on contract when injury to the person 
was an incident. Itis enough to say this action is 
brought primarily to recover for injury to the person. 

* * * Tn the case under consideration the cause 
of action stated in the complaint is the injury to the 
person of the plaintiff. Zhe injuries recited, which 
might be classed as injuries affecting property are merely 
incidents growing out of the injury to the person. In 
whatever form an action might be brought to recover 
for such injuries, it must be held to abate with the 
death of the defendant as well within the common-law 
mnaxim as within the express terms of section 282 Rev. 
Stat. 1881.’’ See also Chase v. Fitz, 132 Mass. 357; and 
Beakman v. Drake, 11 M. & W. 846, per Lord Denman, 
C. J 


The purport of these decisions is that where the 
damage to property is caused by a personal injury, and 
would not have been suffered by the party injured had 
such personal injury not been sustained, then the 
mere existence of such aun element of damage is not 
sufficient to create an independent cause of action; 
which will survive the destruction of the cause of ac- 
tion for the personal injuries inflicted. The injury to 
property is but an element of damage. It does not 
constitute a substantive cause of action when sepa- 
rated from the personal injury sustained. Every per- 
sonal injury results in two distinct kinds of damages 
to the person who suffered the injury—pain of body 
or mind and loss of property. Neither element of 
damage constitutes an independent cause of action. 
The only canse of action is for the personal injury. In 
such an action loss to property forms a portion or the 
damage suffered. But the loss of property has been 
occasioned by the personal injury, and would not 
have been sustained but for such personal injury. Ex- 
penses incurred in endeavoring to effect a cure and 
loss of time while sick are both dependent upon the 
existence ofa personal injury. And right here lies 
the distinction which should be and undoubtedly will 
bemade. Where the injuries to property are entirely 
disconnected with any personal injury, in such a case 
the cause of action to recover the damages done to 
property survives, even though personal injury is in- 
flicted at the same time and is attributable to the 
same cause which wrought damage to the property. 
To illustrate: suppose a passenger on a train is injured 
by the carelessness of the company,and at the same 
time the same negligence causes damage to his bag- 
gage or even the clothes which he wears. An action 
to recover the damage done to his property will sur- 
vive, because itis inno manner connected with the 
personal injury he receives. Precisely the same dam- 
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age might have been done to his baggage or his wear- 
ing apparel, without a hair of his head being harmed. 
In order to recover it is not necessary to prove the in- 
jury to his person, while in case of an action to recover 
damage to property by reason of expenses and loss of 
time during sickness caused by personal injury, the 
personal injury must be shown, or no right to recover 
can ever be made out, for without the personal injury 
the expenses and loss of time during sickness would 
never have resulted. In such acase the damages to 
property are so intimately blended, so inseparably 
counected with the injury to the person as their sole 
cause that they cannot be deemed to have any inde- 
pendent existence. Thus much can be said in fa- 
vor of the doctrine that with the exception just al- 
luded to, damage to property which results exclu- 
sively from a personal injury will not suffice to keep 
alive an action after the death of either party. The 
English authorities and some of the American cases 
we have seen incline to the contrary doctrine. In de- 
termining which is right on principle it behooves us 
to hold the balance with aneven and impartial hand, 
casting into neither scale the lightest mote of preju- 
dice. In the judgment of the writer, a more convinc- 
ing argument can be adduced in support of what may 
be called the English rule. The general doctrine of 
the common law was that all actions ex contractu sur- 
vive. This doctrine however was subject to the quali- 
fication that where the damages which resulted from 
the non-performance of a contract were personal in 
their nature—as suffering of body or distress of mind 
—there could be no recovery of such damages. The 
spirit of the common law was that all actions ex con- 
tractu should survive except as to personal damages. 
Generally all actions arising out of breach of contract 
were to survive. The exception in the case of personal 
damages was made because, to quote the clearest and 
most succinct statement of the reason for the excep- 
tion ever made: ‘‘ Pain and bodily injury do not pos- 
sess such transmissible qualities as to compel the liv- 
ing to atone for such as the dead inflicted, nor to en- 
title them to receive satisfaction for such as the dead 
suffered.’’ Best v. Vedder, 58 How. Pr. 187. 

* Executors and administrators are the representa- 
tives of the temporal property, that is, the debls and 
goods of the deceased, but not of their wrongs, except 
when those wrongs operate to the temporal injury of 
their personal estate.”’ Chamberlain v. Williamson, 2 
M. & S. 408, per Lord Ellenborough. 

The reason for the exception to the doctrine of the 
survival of actions ex contractu being that personal 
feelings, physical and mental, have no reference to 
property or interests in property, the exception should 
be extended no further than this reason, on which it 
is based, will warrant. Such reason does not warrant 
its application to the case of damages to property; and 
it is difficult to see how the mere fact that the dama- 
ges to property are the consequence of personal in- 
jury can make any difference. A wrong is done to 
the estate of the party injured just the same as though 
no personal injury had been sustained. To say that 
the damages to property in such cases of personal in- 
jury do not survive because they result from such in- 
jury is to assume that the general rule is that all ac- 
tions for injuries to the person do not survive. This 
is not acorrect statement of the law. The rule is that 
all actions ex contructu survive except where no dam- 
age to property results. The English doctrine that the 
action does survive to the extent of damage to prop- 
erty has received the express sanction of the New 
York Court of Appeals ina recent case. Hegerich v. 

reddie, 99 N. Y. 269, where the court, citing Bradshaw 
v. Ry. Co., L. R., 10 C. P. 189, say: ‘Such an action 
exists independently of the, statute of 1847, and has 
been upheld in favor of representatives to the extent 


of giving damages for medical attendance and inability 
of the injured party to attend to business for the time in- 
termediate his injury and death, when the accident oc- 
curred while travelling as a passenger upon the de- 
fendant’s railroad. The action was there based upon 
the theory of a breach of contract to carry the passen- 
ger safely.’’ See also opinion of Baron Pdrke in Beck- 
man v. Drake, 8 M. & W. 854. 

This doctrine cannot be regarded as in conflict with 
Wade v. Kalbfleisch, which was an action for breach 
of promise. Such action is sué generis, and it is im- 
possible to show any damage to property therein under 
legal rules. As was said by the court in that case, evi- 
dence of the value of defendant's property is received 
only to show what would have been the plaintiff's sta- 
tion in society had the promise been fulfilled. In all 
these cases where breach of promise was the subject of 
the action, no special damages to property were al- 
leged, and it is clear that none could have been al- 
leged. Moreover such an action partakes more of the 
nature of an action in tort than an action on contract. 
This is the trend of the argument of the court in that 
case, and in Cregin v. Brooklyn Crosstown R. Co., 7 
N. Y. 196, that case is distinguished on that ground. 
That no damage to property can ever be shown in such 
an action was expressly declared by the court in Wade 
v. Kalbfleisch, at page 287: ‘* The controlling consider- 
ation is that it does not relate to property interests, 
but to personal injuries. In Zabriskie v. Smith, 13 N. 
Y. 322, Denio, J., in delivering the opinion of the 
court, specifies this as an action where the damages 
consist entirely of personal suffering, and cannot 
therefore be revived.” 

All actions ex delicto did not abate at common law 
on the death of one of the parties. When the tort 
committed resulted in a pain to the tort feasor, his 
executor or administrator could be made to reimburse 
the injured party to the extent of the benefit received 
by the defendant. 

In Hambly v. Trott, Cowp. 371, Lord Mansfield said: 
“But when besides the crime property is acquired 
which benefits the testator, then an action for the 
value of the property shall survive agaiust the executor 

* * * So faras the tort itself goes,an executor 
shall not be liable, and therefore it is that all public 
and private crimes die with the offender, and the ex- 
ecutor is not chargeable; dut so far as the act of the of- 
fender is beneficial, his assets ought to be answerable, 
and his executor therefore shall be chargeable.”’ 

In Vittum v. Gilman, 48 N. H. 416, the court said: 
“But if by the wrong, property is acquired by the 
wrong-doer whereby his estate is benefited, an action 
in some form will lie against the executor to recover 
the value of the property.”’ To same effect: Cravath 
v. Plympton, 13 Mass. 454; Nettles v. D’Oyley, 2 Brev. 
27; Arnold v. Lamar, 1 N. C. L. Rep. 143. See also 
Higgins v. Burn, 9 Mo. 500; Penrod vy. Morrison, 2 P. 
& W. 126; Coleman v. Woodworth, 28 Cal. 567. 

By the statute of 4 Edward III, ch. 7, an action “‘ de 
bonis asportatis’’ was given executors to recover the 
value of property taken from their testators. See 
Wms. Ex’rs, 786-790. 

In this condition the law stood at the time of our 
separation from Great Britain. The Constitutions of 
many of the States have adopted the common law of 
England and statutes in force at the time the different 
Constitutions took effect. The law therefore in the 
several States on the subject of the survivability of 
actions for torts is to be determined by a reference to 
the doctrine stated by Lord Mansfield in Hambly v. 

Trott, the statute of Edward III already alluded to, 
and such statutory enactments as have been adopted 
by the respective States. In Hegerich v. Keddie, 99 N. 
Y. 260, the court, after referring to the decision of 








Lord Mansfield and the statute of Edward III, say: 
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“ Under the clause of the Constitution making the 


rules of the common law the law of the State it 
must be held that these rules still determine the sur- 
vivability of actions for torts except where the law has 
been specially modified or changed by statute.”’ 

The spirit of interpretation which has characterized 
the decisions of the courts in construing the early 
statute, and all subsequent enactments on the subject, 
has been one of great liberality in favor of the survival 
of actions. If an action fell within the spirit of the 
law it was held to survive, although the literal inter- 
pretation of the statute would not comprehend it. 

In Wilson v. Kembley, 7 East, 134, the court held that 
the word ‘“trespass’’ was to be construed as relating 
not merely to a technical trespass, but included any 
act by which the value of property was lessened. Lord 
Ellenborough said: ‘‘It is a very ancient statute, 
passed at a period when no great precision of language 
prevailed, and the body of the act does not speak of 
actions of trespass, thorgh the instance put is proper 
for such an action, but it speaks of actions fora tres- 
pass done to the testator’s goods, and it enacts that 
executors in such cases shall have an action against 
the trespassers, apparently using the word trespass as 
meaning a wrong done generally and the trespassers 
as wrong-doers.’”” Andinu Baker v. Crandall, 78 Mo. 
084; 8. C., 47 Am. Rep. 126, the court held that this 
statute was sufficiently comprehensive in spirit to in- 
clude an action for deceit, and that the statutes 
of that State on the subject of the survivability of 
actions, which are the same as the New York stat- 
utes, were merely declaratory of the law as enacted 
by the act of 4 Edward III. See also Potler v. Van 
Vranken, 36 N. Y. 267, and Bishop’s case, 1 Anderson, 
241. 

The same liberal spirit has influenced the courts of 
the different States where the word trespass or asimi- 
lar expression is used in the statute declaring what ac- 
tions shall survive. Zen Eyck v. Runk, 2 Vroom, 425; 
Trichenor v. Hayes, 12 id. 193; Field v. New York, ete., 
R. Co., 25 How. Pr. 287; Wither v. Brooks, 65 Me. 18; 
Aldrich v. Howard, 8 R. I. 125; Hooper v. Gorham, 45 
Me. 212; Nutting v. Goodridge, 46 id. 81. 

A reference toall the different statutory enactments 
in this country will not beattempted. It will be seen 
that unless the language of the statute imperatively 
requires such a construction, it will be interpreted as 
excluding allinjury to feelings and all bodily pain 
suffered. The courts will not presume that it was the 
intention of the Legislature to conferupon a personal 
representative a cause of action for an injury that had 
in no manner affected the estate of the decedent un- 
less the words of the act preclude any other construc- 
tion. The New York statute provides that actions 
‘* for wrongs done to the property, rights or interests 
of another” shallsurvive. This statute has been re- 
peatedly before the New York courts for construc- 
tion, and the result of the decisions is that in spite of 
the comprehensive language used, it is held to ordain 
the survival of actions for wrongs done merely to 
property or interests in property. 

In Cregin v. Brooklyn Crosstown R. Co.,75 N. Y. 
192, the court said with reference to this act: ‘‘The 
rights and interests for tortious injuries to which this 
statute preserves the right of action have frequently 
been considered, and it is generally conceded that they 
must be pecuniary rights or interests by injuries to 
which the estate of the deceased is diminished.” 

In Hegerich v. Keddie, 99 N. Y. 264, this language is 
quoted with approval. In this case it was held that 
the cause of action conferred by statute upon the rep- 
resentatives of a person whose death has been caused 
by the negligence of another would not survive against 
the representatives of the person whose carelessness 








caused the death. The decision was based upon three 


propositions: First, that the cause of action was cre- 
ated by statute, and was not the extension to the rep- 
resentatives of acause of action vested in the de- 
ceased; second, that no personal interest in the life 
of another is a property interest; and third, that no 
person has such an interest in his own life as will con- 
stitute property in any legal sense, 

The statute as construed decrees the survival of an 
action for injuries to property interests only. The in- 
terest which a man has in the prolongation of his own 
life is nota property interest. The interest which a 
person has in the continuance of the life of a relative is 
not a property interest. Green v. Hudson River R. 
Co., 28 Barb. 9; Whitford v. Panama Co., 23 N. Y. 465; 
Hegerich v. Keddie. In the last case the court say, at 
page 266: ‘‘It would seem unnecessary to cite addi- 
tional authorities to the effect that as the law stood at 
the adoption of the statute neither a husband nor wife 
had such an interest in the life of their respective con- 
sorts as subjected a person through whose negligent act 
it was taken to the charge of injuring any property 
rights possessed by them.” The interest which one 
has in the life of another not being a property interest, 
the action would not survive under the statute con- 
sidering the action as one newly created; and on the 
other hand the interest which one has in his own life 
not being a property interest, the action would not fall 
within the statute even assuming it to be but a devo- 
lution upon the representatives of a cause of action 
existing in favor of the decedent before his death. 
But no cause of action for causing death can exist in 
favor of the party himself before his death. How 
then can it be said to pass to his representatives? 

Guy C. H. CorR.iss. 

POUGHKEEPSIE, N. Y. 

einstiasesliiessnciseii 
PERJURY—CONTEMPT. 
CITY COURT OF NEW YORK, GENERAL TERM, 
JANUARY 22, 1886. 


MOFFATT v. HERMAN. 


Perjury isa contempt of court, and a defendant who inter- 
poses a verified answer, which is clearly proved to be false, 
may be punished for contempt. 

Where the rights of the creditor have been prejudiced, im- 
paired, delayed, and defeated by the false plea, the de- 
fendant may be fined the amount of the judgment. 

Perjury in such acase is a deceit and abuse of a proceeding 
of a court, and either ground furnishes authority in the 
court for imposing the fine. 


| opinion states the facts. 


Martin L. Townsend, counsel for defendant and ap- 
pellant. 


Wm. J. Fanning and M, J. Kelly, counsel for plain- 
tiffs and respondents. 


HAtt, J. This is an appeal from an order made by 
Mr. Justice Nehrbas, sitting at Special Term, adjudg- 
ing the defendant George Herman guilty of a con- 
tempt, in falsely swearing to an answer interposed in 
his behalf in this action, and adjudging that the ser- 
vice of such false answer was calculated to and did 
impede, impair and defeat the remedies of the plain- 
tiffs, and cause an actual loss to them of the amount 
of the judgment, and fining said defendant the amount 
of the judgment recovered and costs, and directing his 
imprisonment until such fine is paid. 

A careful examination of the pleadings and the 
papers used upon the motion leads inevitably to the 
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conclusion that the answer is false in every particular, 
and that said defendant knew it was false when he 
verified ic. 

The action was upon a promissory note made by 
defendant’s firm to their own order, and indorsed by 
them and delivered to plaintiffs. 

The answer of defendant Herman denies that the 
defendants duly or otherwise indorsed said note, and 
thereupon, or at any time delivered the same to plain- 
tiffs. 

The note in question was made by defendants, by 
Jacob Hirsch, their attorney in fact, and indorsed in 
the same manner, and delivered by said attorney to 
plaintiffs, and was a renewal of a previous note which 
was made and indorsed by defendant Herman in per- 
son for said firm, and which was given for goods sold 
and delivered by plaintiffs to defendants for use in de- 
fendants’ business, and defendant Herman, in addi- 
tion to making the original note, had personal 
knowledge of the making and delivery of the note in 
suit. 

Therefore the allegations of the answer were false 
in stating that the note was not indorsed by defend- 
ants or delivered to plaintiffs, and it was willfully false 
because defendant Herman in his examination states 
that Hirsch had a full power of attorney to make and 
indorse notes and conduct all the business of the firm, 
and because he had personal knowledge of the mak- 
ing, indorsement and delivery of the note in suit, and 
of all the circumstances connected with it, and this 
disposes of the appellant’s contention that he intended 
by said answer to put in issue the autbority of 
Hirsch as attorney to make, indorse or deliver said 
note. 

Iam therefore reluctantly but firmly of the opinion 
that the defendant Herman was guilty of perjury in 
swearing to said answer, and also of a deceit and abuse 
of a proceeding of the court. 

Perjury has always been held to be agross con- 
tempt, and I have been unable to find any case which 
holds or intimates the contrary. Stackhouse v. French, 
1 Bing. 365; Hull v. LZ’ Eplatinier,5 Daly, 534; Eagan v. 
Lynch, 3 Civ. Proc. 236; Stephenson v. Hanson, 6 id. 43. 

It is true that in the case first above cited a rule to 
punish for contempt was refused, but that applies only 
to the remedy and not to the offense, and the case is 
cited in all the other cases above mentioned only as an 
authority upon the point that perjury is a contempt, 
and notasto the means of punishment, which are 
amply provided by our statutes. 

The power which courts have possessed from time 
immemorial to punish contempts has not been taken 
away or limited by statutory enactments, but the 
mode of punishment in certain cases has been pre- 
scribed by statute. 

The offense which defendant has committed may be 
punished under subdivision 8 of section 14,Code of Civil 
Procedure, as a case where an attachment or any other 
proceeding to punish for a contempt has been usually 
adopted and practiced in a court of record,to enforce a 
civilremedy of a party to an action or special proceeding 
in that court, or to protect the right of aparty. Hull 
v. L’Eplatinier, supra. Orit may be punished under 
subdivision 2 of the same section asa deceit or abuse 
of a proceeding of a court by a party to an action, pro- 
vided in either case that aright or remedy ofa party 
has thereby been defeated, impaired or impeded or 
prejudiced. 

A greater deceit or abuse of a proceeding than the 
interposition of a false answer can scarcely be im- 
agined. The object and province of an answer is to 
apprise the court and the opposite party of the issue 
presented for trial, but if the averments of a com- 
plaint are true, there cannot without deceit be an is- 





sue of fact raised. The answer and joinder of an issue 
of fact is a proceeding in the action, and raising such 
an issue by perjury and deceit is certainly a great 
abuse. 

The learned counsel for the defendant contends that 
there is no precedent for adjudginga party guilty ofa 
contempt for falsely swearing to an answer in an ac- 
tion. I have been unable to find any decided case ex- 
actly in point, but that would be avery lame excuse 
for refusing to enforce aright or remedy. The court 
is bound to construe the law, and to make a precedent 
at least for its own guidance. It dare not refuse to 
declare the law or to enforce its penalties, and if jus- 
tified by the facts, as the court certainly is in this 
case, there can be no better time than the present to 
declare that perjury committed in any proceeding in 
a civilaction isa contempt, and mnst be punished as 
such. 

The case of Rutherford v. Holmes, 5 Hun, 319, aff'd 
66 N. Y. 368, cited by appellant’s counsel, relates en- 
tirely to proceedings by a justice of the peace to pun. 
ish for a contempt, and not to a court of record; and 
Folger, C. J., delivering the opinion of the Court of 
Appeals in that case, says that it is not contended that 
at common law a justice of the peace was not pos. 
sessed of the power sought to be exercised in that case, 
but that the power has been limited and restricted by 
statute; but the common-law power of courts of rec- 
ord has not been taken away by statute. 

This court, although of limited jurisdiction, is still a 
court of record. Code of Civ. Proc., § 2, subd. 15. 

Our attention is next directed to the inquiry whether 
the falsely swearing to and service of the answer de- 
feated, impaired, impeded or prejudiced the rights or 
remedies of the plaintiffs in this action. 

The last day to servethe answer was March 3, 1885, 
and if it had not been served on that day judgment 
could have been entered by nine o’clock on the morn- 
ing of March 4, and a transcript filed in Queens county 
where defendants owned real estate within a few 
hours, and it would have been a lien upon such real 
estate. 

Prior to March 4, 1885, the defendants owned real 
and personal property at College Point, Queens county 
used for carrying on their business as brewers, which 
property was mortgaged to some extent, but their 
equity in it was of great value, asis shown by the price 
which they received for it. About the first day of 
March acorporation was formed for the purpose of 
carrying on the business theretofore carried on by de- 
fendants, and was called the Hirsch & Herman Brew- 
ing Company, with a capital of $350,000, and all the 
brewery property of said defendants was conveyed to 
such corporation, each of said defendants receiving, 
as acousideration of such conveyance, the sum of $100,- 
000 in stock of said corporation. 

The deed of the real estate was recorded in Queens 
county on the 4th of March, 1885, just one day after 
the service of the answer, and if said answer had not 
been served the judgment might have been entered 
and docketed in Queens county, and become a lien 
upon the real estate before the record of the deed. 
But if this were not the case the plaintiffs might cer- 
tainly have had satisfaction of their judgment out of 
the $200,000 of stock issued to defendants, before they 
had an opportunity of disposing of it and placing it, if 
not beyond the reach of creditors, at least in a position 
to make it difficult to reach. 

The defendant Herman disposed of $50,000 of the 
stock to different creditors as security for various 
amounts, and the other $50,000 he gave to his wife as 
security for an alleged debt, which an examination of 
the papers clearly shows had little or no existence in 
fact. 
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After the service of the answer the plaintiffs pro- 
ceeded with all diligence to press their claim to judg- 
ment; they moved to place the cause upon the special 
calendar for short causes, and the motion was granted 
by default ; and when the cause was reached upon the 
special calendar, judgment was taken by default, the 
defendant making no pretense of defending the action 
after the service of the answer; execution was re- 
turned unsatisfied, and defendant Herman was ex- 
amined, and it was discovered that the defendant's 
property had all been disposed of and the proceeds 
put beyond the reach of ordinary process of the 
court. 

The defendant Hirsch was not served with process, 
but is alleged to be insolvent, and such allegation is 
based upon the statement that there are eleven judg- 
ments against her unsatisfied of record, which is at 
least some evidence of insolvency. 

Upon this state of facts it must, I think, be conceded 
that plaintiffs’ right to an immediate judgment 
against defendants and their remedy for collection of 
the same by the ordinary process of the court were 
impaired, impeded, prejudiced and defeated by the 
verification and service of the false answer, and that 
the court below was justified in its conclusion and ad- 
judication, that the misconduct of defendant bad 
caused an actual loss to the plaintiffs in the amount of 
the judgment and costs of the proceedings. 

The court is restricted in imposing a fine as an in- 
demnity to the injured party to the actual loss which 
has been produced by the misconduct complained of- 
Code Civ. Proc., § 2284; Sudlow v. Knox,7 Abb. Pr. 
(N. 8.) 411; Dejonge v. Brenneman, 23 Hun, 332; Clurke 
v. Binninger, 75 N. Y. 344; King v. Flynn, 37 Hun, 
329. 

But as above stated, the Court at Special Term de- 
cided upon abundant evidence that the actual loss to 
plaintiffs by the misconduct of defendant was the 
amount of the judgment recovered and the costs and 
disbursements of supplementary proceedings. 

In Sudlow v. Knox; Dejonge v. Brenneman and 
King v. Flynn, supra, it was held that the evidence 
failed to show a loss to the full amount of the fines 
imposed in those cases. 

In Clarke v. Binninger, supra, the imposition of a 
fine to the full amount of the plaintiff's claim was sus- 
tained, and one of the main points argued by the ap- 
pellant in that case was that nothing could be called a 
loss which was not irremediable and hopeless, and that 
as long as it did not appear that the fund in the hands 
of the receiver, and which he was ordered to pay over, 
had been wholly wasted, dissipated and destroyed, 
and that he was utterly unable to pay, however wan- 
ton and persistent his refusal to part with such fund, 
there was no loss or injury by such refusal. The 
court distinctly holds that this position is not ten- 
able. 

Sointhe case at bar the fact that the plaintiffs 
might, by the appointment of a receiverand by cred- 
itor’s bill and other long and tedious proceedings, col- 
lect the whole or part of their judgments, furnishes no 
just ground for denying their right to indemnity by 
the more speedy and direct means of a fine or impris- 
onment. 

The defendant claims that he has had no opportun- 
ity to be heard, and thas his affidavit tothe answer is 
entitled to as much weight as the affidavits impeach- 
ing it. This last contention might have some 
weight, were it not for the fact that the falsity of the 
answer comes as much from the mouth of the defend- 
ant as from any other evidence submitted. 

The defendant was given ample opportunity, upon 
the return of the order to show cause, of contradict- 
ing or explaining any of the facts which appeared in 
evidence against him; but he chose to rest his defense 





upon the want of the power of the court to punish his 
misconduct, admitting all the charges against him to 
be true. The order appealed from must be affirmed, 
with costs and disbursements. 

Browne, J., concurs, 





MASTER AND SERVANT — NEGLIGENCE — PAS- 
SENGER AND DRIVER OF HIRED HACK— 
CONCURRING NEGLIGENCE. 





SUPREME COURT OF THE UNITED STATES, 
JANUARY 4, 1886. 


LirtLe v. HACKETT. 


A person who hires a public hack, and gives the driver di- 
rections as tothe place to which he wishes to be con- 
veyed, but exercises no other control over the conduct of 
the driver, is not responsible for his acts or negligence, or 
prevented from recovering against a railroad company 
for injuries suffered from a collision of its train with the 
hack, caused by the negligence of both the managers of 
the train and of the driver. 


N error to the Circuit Court of the United States 
for the District of New Jersey. The opinion states 
the case. 


Robert W. DeForest and F. L. Hall, for plaintiff in 
error. 

Robert H. Hinckley and Peter L. Voorhies, for de- 
fendant in error. 


FIELD, J. On the 28th of June, 1879, the plaintiff 
below, defendant in error here, was injured by the 
collision of a train of the Central Railroad Company 
of New Jersey with a carriage in which he was riding; 
and this action is brought to recover damages for the 
injury. The railroad was at the time operated by a 
receiver of the company appointed by order of the 
court of chancery of New Jersey. In consequence of 
his death, the defendant was appointed by the court 
his successor, and subjected to his liabilities; and this 
action is prosecuted by its permission. ; 

It appears from the record that on the day men- 
tioned the plaintiff went on an excursion from Ger- 
mantown, in Pennsylvania, to Long Branch, in New 
Jersey, with an association of which he was a mem- 
ber. While there he dined at the West End Hotel, 
and after dinner hired a public hackney-coach from 
astand near the hotel, and taking a companion with 
him, was driven along the beach to the pier, wherea 
steamboat was landing its passengers, and thence to 
the railroad station at the West End. On arriving 
there he found he had time before the train left, to 
take a further drive, and directed the driver to go 
through Hoey’s Park, which was near by. The driver 
thereupon turned the horses to go to the park, and in 
crossing the railroad track near the station for that 
purpose, the carriage was struck by the engine ofa 
passing train, and the plaintiff received the injury 
complained of. The carriage belonged to a livery- 
stable keeper, and was driven by a person in his em- 
ploy. It was an open carriage, with the seat of the 
driver about two feet above that of the persons riding. 
The evidence tended to show that the accident was 
the result of the concurring negligence of the mana- 
gers of the train and of the driver of the carriage, of 
the managers of the train in not giving the usual sig- 
nals of its approach by ringing a bell and blowing a 
whistle, and in not having a flagman on duty; and of 
the driver of the carriage in turning the horses upon 
the track without proper precautions to ascertain 
whether the train was coming. The defense was con- 
tributory negligence in driving on the track, the de- 
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fendant contending that the driver was thereby neg- 
ligent, and that his negligence was to be imputed to 
the plaintiff. The court left the question of the neg- 
ligence of the parties in charge of the train, and of the 
driver of the carriage to the jury, and no exception is 
taken to its instructions on this head. But with re- 
ference to the alleged imputed negligence of the plain- 
tiff, assuming that the driver was negligent, the court 
instructed them that unless the plaintiff interfered 
with the driver, and controlled the manner of his driv- 
ing, his negligence could not be imputed to the plain- 
tiff. 

“IT charge you,”’ said the presiding judge to them, 
“that where a person hires a public hack or carriage, 
which at the time is in the care of the driver, for the 
purpose of temporary conveyance, and gives directions 
to the driveras tothe place or places to which he 
desires to be conveyed, and gives no special directions 
as to his mode or manner of driving, he is not respon- 
sible for the acts or negligence of the driver, and if he 
sustains an injury by means of a collision between his 
carriage and another, he may recover damages from 
any party by whose fault or negligence the injury cc- 
cured, whetherthat of the driver of the carriage in 
which he is riding, or of the driver of the other. He 
may sue either. The negligence of the driver of the 
carriage in which he is riding will not prevent him 
from recovering damages agaiust the other driver, if 
he was negligent at the same time.” ‘‘The passenger 
in the carriage may direct the driver where to go, to 
such a park or to such a place that he wishes to see. So 
far the driver is under his direction; but my charge to 
you isthat as to the manner of driving, the driver of 
the carriage or the owner of the hack—in other words, 
he who has charge of it, and has charge of the team— 
is the person responsible for the manner of driving, 
and the passenger is not responsible for that, unless 
he interferes and controls the matter by his own com- 
mands or requirements. If the passenger requires the 
driver to drive with great speed through a crowded 
street, and an injury should occur to foot-passengers 
or to anybody else, why then he might be liable, be- 
cause it was by his own command and direction that 
it was done; but ordinarily in a public hack, the pas- 
sengers do not control the driver, and therefore I hold 
that unless you believe Mr. Hackett exercised control 
over the driver in this case, he is not liable for what 
the driver did. If you believe he did exercise con- 
trol, and required the driver to cross at this particu- 
lar time, then he would be liable because of his inter- 
ference.” 

The plaintiff recovered judgment, and this instruc- 
tion is alleged as error, for which its reversal is 
sought. 

That one cannot recover damages for an injury to 
the commission of which he has directly contributed, 
is a rule of established law and a principle of common 
justice. And it matters not whether that contribu- 
tion consists in his participation in the direct cause of 
the injury, or in his omission of duties, which if per- 
formed, would have prevented it. If his fault, whether 
of omission or commission, has been the proximate 
cause of the injury, he is without remedy against one 
also in the wrong. It would seem that the converse 
of this doctrine should be accepted as sound, that 
when one has been injured by the wrongful act of 
another, to which he hasin no respect contributed, he 
should be entitled to compensation in damages from 
the wrong-doer. And such is the generally received 
doctrine, unless a contributory cause of the injury has 
been the negligence or fault of some person toward 
whom he sustains the relation of superior or master,in 
which case the negligence is imputed to him, though 
he may not have personally participated in or had 
knowledge of it; and he must bear the consequences. 








The doctrine may also be subject to other exceptions 
growing out of the relation of parent and child or 
guardian and ward, and the like. Such a relation in- 
volves considerations which have no bearing upon the 
question before us. 

To determine therefore the correctness of the in- 
struction of the court below—to the effect that if the 
plaintiff did not exercise control over the conduct of 
the driver at the time of the accident he is not res- 
ponsible for the driver’s negligence, nor precluded 
thereby from recovering in the action—we have only 
to consider whether the relation of master and ser- 
vant existed between them. Plainly that relation did 
not exist. The driver was the servant of his employer, 
the livery-stable keeper, who hired out him, with 
horse and carriage, and was responsible for his acts. 
Upon this point we have a decision of the court of 
exchequer in Quarman v. Burnett, 6 Mees. & W. 499. 
In that case it appeared that the owners of a chariot 
were in the habit of hiring, for a day or a drive, 
horses and a coachman from a job-mistress, for which 
she charged and received a certain sum. She paid the 
driver by the week, and the owners of the chariot gave 
him a gratuity for each day’s service. On one occasion 
he left the horses unattended, and they ran off, and 
against the chaise of the plaintiff, seriously injuring 
him and the chaise, and he brought an action against 
the owners of the chariot, and obtained a verdict; but 
it was set aside on the ground that the coachman was 
the servant of the job-mistress, who was responsible 
for his negligence. In giving the opinion of the court, 
Baron Parke said: ‘It is undoubtedly true that there 
may be special circumstances which may render the 
hirer of job horses and servants responsible for the 
negligence of the servant, though not liable by virtue 
of the general relation of master and servant. He 
may become so by his own conduct; as by taking the 
actual management of the horses, or ordering the 
servantto drive in a particular manner, which oc- 
casions the damage complained of, orto absent him- 
self at any particular moment, and the like."’ As 
none of these circumstances existed, it was held that 
the defendants were not liable, because the relation of 
master and servant between them and the driver did 
not exist. This doctrine was approved and applied by 
the Queen’s Bench Division, in the recent case of 
Jones v. Corporation of Liverpool, 14 Q. B. Div. 890. 
The corporation owned a water-cart, and contracted 
with a Mrs. Dean for a horse and driver, that it might 
be used in watering the streets. The horse belonged 
to her, and the driver she employed was not under the 
control of the corporation otherwise than its inspector 
directed him what streets or portions of streets to 
water. Such directions he was required to obey un- 
der the contract with Mrs. Dean for his employment. 
The carriage of the plaintiff was injured by the negli- 
gent driving of the cart, and in an action against the 
corporation for the injury, he recovered a verdict, 
which was set aside upon the ground that the driver 
was the servant of Mrs. Dean, who had hired both him 
and the horse to the corporation. In this country 
there are many decisions of courts of the highest char- 
acter to the same effect, to some of which we shall 
presently refer. 

he doctrine resting upon the principle that no one 
is to be denied a remedy for injuries sustained, with- 
out fault by him, or by a party under his control and 
direction, is qualified by cases in the English courts, 
wherein it is held that a party who trusts himself to a 
public conveyance is in some way identified with 
those who have it in charge, and that he can only re- 
cover against a wrong-doer when they who are ip 
charge can recover; in other words, that their con- 
tributory negligence is imputable to him, so as to pre- 
clude his recovery for an injury when they, by reason 
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of such negligence, could not recover. The leading 
case to this effect is Thorogood v. Bryan, decided by 
the Court of Common Pleas in 1849. 8C. B. 115. It 
there appeared that the husband of the plainttff,whose 
administratrix she was, wasa passenger in an omni- 
bus. The defendant, Mrs. Bryan, wasthe proprietress 
of another omnibus, running on the same line of road. 
Both vehicles had started together, and frequently 
passed each other, as either stopped to take up or set 
down a passenger. The deceased wishing to alight did 
not wait for the omnibus to draw up to the curb, but 
got out while it was in motion, and farenough from 
the path to allow another carriage to pass on the near 
side. The defendant’s omnibus coming up at the mo- 
ment, he was run over, and in a few days afterward 
died from the injuries sustained. The court among 
other things instructed the jury thatif they were of 
the opinion that want of care on the part of the driver 
of the omnibus in which the deceased was a passenger, 
in not drawing up to the curb to put him down, had 
been conducive to the injury, the verdict must be for 
the defendant, although her driver was also guilty of 
negligence. The jury found for the defendant, and 
the court discharged a rule fora new trial, for misdi- 
rection, thus sustaining the instruction. The grounds 
of its decision were, as stated by Mr. Justice Coltman, 
that the deceased having trusted the party by select- 
ing the particular conveyance in which he was carried, 
had so far identified himself with the owner and her 
servants that if an injury resulted from their negli- 
gence, he must be considered a party to it; ‘Sin other 
words,”’ to quote his language, ‘‘the passenger is so 
far identified with the carriage in which he is travel- 
ling, that want of care on the part of the driver will 
be a defense of the driver of the carriage which di- 
rectly caused the injury."” Mr. Justice Maule, in the 
same case, said that the passenger ‘‘chose his own 
conveyance, and must take the consequences of any 
default of the driver he thought fit to trust.’? Mr. 
Justice Cresswell said: ‘If the driver of the omni- 
bus the deceased was in had by his negligence or want 
of due care and skill contributed to any injury froma 
collision, his master clearly could maintain no action, 
and I must confess I see no reason why a passenger 
who employs the driver to carry him stands in any 
different position.’’” Mr. Justice Williams added 
that he was of the same opinion. Hesaid: ‘I think 
the passenger must, for his purpose, be considered as 
identified with the person having the management of 
the omnibus he was conveyed in.” 

What is meant by the passenger being ‘identified 
with the carriage,’’ or ‘“‘with the person having its 
management,’’ is not very clear. In a recent case, in 
which the court of exchequer applied the same test to 
a passenger ip a railway train which collided with a 
number of loaded wagons that were being shunted 
from a siding by the defendant, another railway com- 
pany, Baron Pollock said that he understood it to 
mean ‘that the plaintiff, for the purpose of the action, 
must be taken to be in the same position as the owner 
of the omnibus or his driver.”” Armstrong v. Lancas- 
hire & Y. Ry. Co., L. R.,10 Exch. 47, 52; 8. C., 12 
Moak’s Eng. Rep. 508, note. Assuming this to be the 
correct explanation, it is difficult to see upon what 
principle the passenger can be considered to be in the 
same position, with reference to the negligent act, as 
the driver who committed it, or as his master, the 
owner. Cases cited from the English courts, as we 
have seen, and numerous others decided in the courts 
of this country, show that the relation of master and 
servant does not exist between the passenger and the 
driver, or between the passenger and the owner. In 
the absence of this relation, the imputation of their 
negligence to the passenger, where no fault of omis- 
sion or commission is chargeable to him, is against all 





legal rules. If their negligence could be imputed to 
him, it would render him equally with them, respon- 
sible to third parties thereby injured, and would also 
preclude him from maintaining an action against the 
owner for injuries received by reason of it. But 
neither of these conclusions can be maintained, 
Neither has the support of any adjudged cases entitled 
to consideration. 

The truth is the decision in Thorogood v. Bryan rests 
upon indefensible ground. The identification of the 
passenger with the negligent driver or the owner, 
without his personal co-operation or encouragement, 
is a gratuitousassumption. There is no such identity. 
The parties are not in the same position. The owner 
of a public conveyance is a carrier, and the driver or 
the person managing it is his servant. Neither of 
them is the servant of the passenger, and his asserted 
identity with them is contradicted by the daily exper- 
ience of the world. Thorogood v. Bryan has not es. 
caped criticism in the English courts. In the court of 
admiralty it has been openly disregarded. 

In Zhe Milan, Dr. Lushington, the judge of the high 
court of admiralty, in speaking of that case, said: 
“With due respect to the judges who decided 
that case, I do not consider that it is necessary 
for me to dissect the judgment, but I decline to 
be bound by it, because it is a single case; because I 
know, upon inquiry, that it has been doubted by high 
authority; because it appears to me not reconcilable 
with other principles laid down at common law; and 
lastly, because it is directly against Hay v. La Neve, 2 
Shaw, 395, and the ordinary practice of the court of 
admiralty.’’ Lush. 388, 403. 

In this country the doctrine of Thorogood v. Bryan 
has not been generally followed. 

In Bennett v. NewJersey R. & T. Co., 36 N. J. Law, 
225, and New York, L. E. & W. R. Co. v. Steinbrener, 
47 id. 161, it was elaborately examined by the Supreme 
Court and the Court of Errors of New Jersey, in opin- 
ions of marked ability and learning, and was disap- 
proved and rejected. In the first case it was held that 
the driver of a horse car was not the agent of the pas- 
senger so as to render the passenger chargeable for the 
driver's negligence. The car, in crossing the track of 
the railroad company, was struck by its train, and the 
passenger was injured,and he brought an action 
against the company. On the trial the defendant con- 
tended that there was evidence tending to show neg- 
ligence by the driver of the horse car, which was in 
part productive of the accident, and the presiding 
judge was requested to charge the jury that if this 
was so, the plaintiff was not entitled to recover; but 
the court instructed them that the carelessness of the 
driver would not affect the action, or bar the plaintiff's 
right to recover for the negligence of the defendant. 
And this instruction was sustained by the court. In 
speaking of the “identification ’’ of the passenger in 
the omnibus with the driver, mentioned in Thorogood 
v. Bryan, the court, by the chief justice, said: ‘Such 
identification could result only in one way; that is, by 
considering such driver the servant of the passenger. 
I can see no ground upon which such a relationship is 
to be founded. In a practical point of view, it cer- 
tainly does not exist. The passenger has no control 
over the driver or agent in charge of the vehicle; and 
it is this right to control the conduct of the agent 
which is the foundation of the doctrine that the mas- 
teristo be affected by the acts of his servant. To 
hold that the conductor of a street car or of a railroad 
train is the agent of the numerous passengers who 
may chance to be in it, would be a pure fiction. In 
reality there is no such agency; and if we impute it, 
and correctly apply legal principles, the passenger, on 
the occurrence of an accident from the carelessness of 
the person in charge of the vehicle in which he is be- 
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ing conveyed, would be without any remedy. It is 
obvious in a suit against the proprietor of the car in 
which he was the passenger, there could be no recov- 
ery if the driver or conductor of such car is to be re- 
garded as the servant of the passenger. And so on 
the same ground, each passenger would be liable to 
every person injured by the carelessness of such 
driver or conductor, because if the negligence of such 
ageutis to be attributed to the passenger for one 
purpose, it would be entirely arbitrary to say that he 
is not to be affected by it for other purposes. 36N. J. 
L. 227, 228. 

In the latter case it appeared that the plaintiff had 
hired a coach and horses, with a driver, to take his 
family on a particular journey. In the course of the 
journey, while crossing the track of the railroad, the 
coach was struck by a passing train, and the plaintiff 
was injured. In an action brought by him against the 
railroad company, it was held that the relation of 
master and servant did not exist between him and the 
driver, and that the negligence of the latter, co-oper- 
ating with that of persons in charge of the train, which 
caused the accident, was not imputable to the plain- 
tiff, as contributory negligence, to bar his action. 

In New York a similar conclusion has been reached. 
In Chapman v. New Haven R. Co.,19 N. Y. 341, it 
appeared that there was a collision between the trains 
of two railroad companies, by which the plaintiff, a 
passenger in one of them, was injured. The Court of 
Appeals of that State held that a passenger by rail- 
road was not so identified with the proprietors of the 
train conveying him, or with their servants, as to be 
responsible for their negligence, and that he might 
recover against the proprietors of another train for 
injuries sustained from a collision through their neg- 
ligence, although there was such negligence in the 
management of the train conveying him as would 
have defeated an action by its owners. In giving the 
decision the court referred to Thorogood v. Bryan, and 
said that it could see no justice in the doctrine in con- 
nection with that case, and that to attribute to the 
passenger the negligence of the agents of the com- 
pany, and thus bar his right to recover, was not ap- 
plying any existing exception to the general rule of 
law, but was framinga new exception based on fiction 
and inconsistent with justice. The case differed from 
Thorogood v. Bryan in that the vehicle carrying the 
plaiutiff was a railway train instead of an omnibus; 
but the doctrine of the English case, if sound, is as 
applicable to passengers on railway trains as to pas- 
sengers in an omnibus; and it was so applied, as 
already stated by the court of exchequer in the recent 
case of Armstrong v. Lancashire & Y. R. Co. 

In Dyer v. Erie Ry. Co., 71 N. Y. 228, the plaintiff 
was injured while crossing the defendant’s railroad 
track on a public thoroughfare. He was riding ina 
wagon by the permission and invitation of the owner 
of the horses and wagon. At that timeatrain stand- 
ing south of certain buildings, which prevented its be- 
ing seen, had started to back over the crossing, with- 
out giving the driver of the wagon any warning of its 
approach. The horses becoming frightened by the 
blowing off of steam from engines in the vicinity, be- 
came unmanageable, and the plaintiff was thrown or 
jumped from the wagon, and was injured by the train 
which was backing. It was held that no relation of 
principal and agent arose between the driver of the 
wagon and the plaintiff, and although he travelled 
voluntarily, he was not respousible for the negligence 
ofthe driver, where he himself was not chargeable 
with negligence, and there was no claim that the 
driver was not competent to control and manage the 
horses. 

Asimilar doctrine is maintained by the courts of 





Ohio. In Transfer Co. v. Kelly, 26 Ohio St. 86; 8. C., 
38 Am. Rep. 558, the plaintiff, a passenger on a car 
owned by a street railroad company, was injured by 
its collision with a car of the transfer company. There 
was evidence tending to show that both companies 
were negligent, but the court held that the plaintiff, 
he not being in fault, could recover against the trans- 
fer company, and that the concurrent negligence of 
the company on whose cars he was a passenger could 
not be imputed to him, so as to charge him with con- 
tributory negligence. The chief justice in delivering 
the opinion of the court, said: ‘‘ It seeme to us that 
the negligence of the company, or of its servant, 
should not be imputed to the passenger, where such 
negligence contributed to his injury jointly with the 
negligence of a third party, any more than it should 
be so imputed where the negligence of the company, 
or its servant, was the sole cause of theinjury.” ‘‘In- 
deed,” the chief justice added, ‘* it seems as incredible 
tomy mind that the right of a passenger to redress 
against a stranger for an injury caused directly or 
proximately by the latter’s negligence should be de- 
nied, on the ground that the negligence of his carrier 
contributed to his injury, he being without fault him- 
self, as it would be to hold such passenger responsible 
forthe negligence of his carrier whereby an injury 
was inflicted upon a stranger. And of the last 
proposition it is enough to say thatit is simply ab- 
surd.” 

In the Supreme Court of Illinois the same doctrine 
is maintained. In the recent case of the Wabash, St. 
L. & P. R. Co. v. Shacklet, 105 Ul. 364; 8S. C., 44 Am. 
Rep. 791, the doctrine of Thorogood’s case was ex- 
amined and rejected; the court holding that where a 
passenger on a railway train is injured by the concur- 
ring negligence of servants of the company on whose 
train he is travelling, and of the servants of another 
company with whom he has not contracted, there be- 
ing no fault or negligence on his part, he or his per- 
sonal representatives may maintain an action against 
either company in default, and will not be restricted 
to an action against the company on whose train he 
was travelling. 

Similar decisions have been made in the’ courts of 
Kentucky, Michigan and California. Danville, etc., 
T. Co. v. Stewart, 2 Metc. (Ky.) 119; Louisville, etc., RP. 
Co. v. Case, 9 Bush, 728; Cuddy v. Horn, 46 Mich. 596; 
S. C., 41 Am. Rep. 178; Tompkins v. Clay Street R. Co., 
4 Pac. Rep. 1165. 

There is no distinction in principle whether the 
passengers be ona public conveyance, like a railroad 
train or an omnibus, or be on a hack hired from a 
public stand, in the street, for a drive. Those ona 
hack do not become responsible for the negligence of 
the driver if they exercise no control over him further 
than to indicate the route they wish to travel or the 
places to which they wish to go. Ifhe is their agent, 
so that his negligence can be imputed to them to pre- 
vent their recovery against a third party, he must be 
their agent in all other respects, so far as the manage- 
ment of the carriage is concerned, and responsibility 
to third parties would attach to them for injuries 
caused by his negligence in the course of his employ- 
ment. But as we have already stated, responsibility 
cannot, within any recognized rules of law, be fastened 
upon one who has in no way interfered with and con- 
trolled in the matter causing the injury. From the 
simple fact of hiring the carriage or riding in it no 
such liability can arise. The party hiring or riding 
must in some way have co-operated in produc- 
ingthe injury complained of before he incurs any 
liability for it. “Ifthe law were otherwise,’’ as said 
by Mr. Justice Depue in his elaborate opinion in the 
latest case in New Jersey, ‘“‘not only the hirer of the 
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coach, but also all the passengers in it, would be under 
acoustraint to mount the box, and superintend the 
conduct of the driver in the management and control 
of his team, or be put for remedy exclusively to an 
action against the irresponsible driver or equally irre- 
sponsible owner of a coach taken, it may be, froma 
coach-stand, for the consequences of an injury which 
was the product of the co-operating wrongful acts of 
the driver and of a third person, and that too, though 
the passengers were ignorant of the character of the 
driver, and of the responsibility of the owner of the 
team, and strangers to the route over which they were 
to becarried.”’ 47 N. J. Law, 171. 

In this case it was left to the jury to say whether the 
plaintiff had exercised any control over the conduct of 
the driver further than to indicate the places to which 
he wished him to drive. Tho instruction of the court 
below, that unless he did exercise such control, and 
required the driver to cross the track at the time the 
collision occurred, the negligence of the driver was 
not imputable to him, so as to bar his right of action 
against the defendant, was therefore correct, and the 
judgment must be affirmed; and it is so ordered. 


—_—__>+—-—_———_ 


NEW YORK COURT OF APPEALS ABSTRACT, 


FRAUDULENT CONVEYANCE—FRAUDULENT INTENT 
—KNOWLEDGE OF GRANTEE—MORTGAGE TO SECURE 
BONA FIDE DEBT.—Under the statute relating to 
fraudulent conveyances (tit. 3, ch. 7, pt. 2, R. 8.) the 
fact of the payment of avaluable consideration upon 
the transfer of property is not, asa proposition of law, 
inconsistent with the existence of an intent to defraud 
other creditors; and in the application of this princi- 
ple no distinction can be made between a considera- 
tion furnished by an existing debt and that arising in 
any other manner. The fact that the consideration 
was an existing debt is simply a circumstance to 
be considered in determining the question of the in- 
tent. A mortgage given not only to secure a valid in- 
debtedness, but also with the further intent on the 
part of both mortgagor and mortgagee to place the 
property of the mortgagor beyond the reach of his 
creditors, and at the same time secure to him the use 
and occupation thereof, is void as against the credit- 
ors of the mortgagor. A father, who was indebted to 
his son, offered to secure the amount due by giving a 
bond and mortgage upon certain real estate owned by 
him. He made the bond and mortgage in suit with 
the intent to hinder, delay and defraud his creditors, 
and for the purpose of placing the land beyond their 
reach and securing a home for himself; and the son, 
with the knowledge of such intent, and with a like 
intent on his own part, accepted said bond and mort- 
gage. In an action of foreclosure the appellants, who 
became judgment creditors subsequent to the giving 
of the mortgage upon an indebtedness which existed 
prior thereto, defended upon the ground that the 
mortgage was fraudulent and void as to the creditors 
of the mortgagor. Held, that the mortgage was void. 
Billings v. Sawyer. Opinion by Ruger, C. J. 

{Decided Jan. 19, 1886.] 


PARTNERSHIP — DISSOLUTION — RETIRING PARTNER 
TAKING FIRM PROPERTY—PARTNERSHIP CREDITORS.— 
Upon a voluntary dissolution one partner may agree 
that the partnership property shall belong to his co- 
partner; and when such an agreement is made in good 
faith the property will be held by the partner to whom 
it has been transferred free from any lien or equity in 
favor of the partnership creditors. Stanton v. West- 
over. Opinion by Finch, J. [See 85 Am. Rep. 303.] 
(Decided Jan. 19, 1886.] 





EVIDENCE—WITNESS REFERRING TO MEMORANDA.— 
Where the items involved in an action are numerous, 
and therefore difficult to be retained in the memory, 
the court may in its discretion permit the witness to 
refer to memoranda proven to be correct both as to 
items and their value. Wise v. Phenix Fire Js. Co. 
Opinion per Curiam. 

[Decided Jan. 19, 1886.] 


—_—___~»-___—_ 


WISCONSIN SUPREME COURT ABSTRACT. 


LANDLORD AND TENANT— COVENANT TO PAY FOR IM- 
PROVEMENTS ERECTED ON LAND—COVENANT RUNNING 
WITH LAND—RIGHT OF GRANTEE AND ASSIGNEE.—A 
lease for a term of five years provided that the lessee 
“was to have the privilege to erect thereon a store build- 
ing, such a one as may be convenient for his use, to be 
paid for by the lessor at the end of the term at a fair 
valuation, to be determined by disinterested apprais 
ers if need be.’’ The tenant erected a building worth 
$500. The lease was assigned to athird party by the 
lessor, and subsequently the land was conveyed to the 
same party, and thereafter the lessee paid the rent to 
him in full, to the expiration of the lease. After the 
expiration of the lease the land was conveyed to plain- 
tiff by quitclaim deed, with knowledge of the rights 
claimed by the lessee, who remained in possession, 
claiming that he was entitled to doso until the value 
of the improvement had been paid to him. Held, in 
an action to eject the lessee, that he had a lien on the 
premises for the value of his improvements, and that 
plaintiff could not eject him until his claim for 
the value of the building, less the amount of rent 
due, was satisfied, but that the lessee should not 
be allowed interest on the value of the premises, 
as he had enjoyed the use and possession thereof. 
Ecke v. Fetzer. Opinion by Taylor, J. 

(Decided Jan. 12, 1886.] 


LIEN—MAKING LUMBER AND SHINGLES OUT OF LOGS 
OF ANOTHER.—A persou who has sawed the logs of 
another into lumber and shingles may have alien for 
the reasonable value of such work. Oakes vy. Moore, 
24 Me. 214; Grinnell v. Cook, 3 Hill, 491. ‘‘ This right 
rests on principles of natural equity and commercial 
necessity, and it prevents circuity of action, and gives 
security and confidence to agents.’”?” 2 Kent Com. 634. 
The extension of the principle to a tailor who makes 
clothing out of cloth furnished (Cowper v. Andrews, 
Hob. 42), and to a dyer who imparts colors to plain 
fabrics (Green v. Farmer, 4 Burr. 2221), has led to its 
recognition in all cases of a bailee for hire, who takes 
property in the way of his trade and occupation, and 
by his labor and skill imparts additional value to it. 
Bevan v. Waters, Moody & M. 235; Scarfe v. Morgan, 
4 Mees, & W. 283; Trust v. Pirsson, 1 Hilt. 292. Alien 
was allowed to a wagon-maker who made a wagon out 
of materials furnished by another (Gregory v. Stry- 
ker, 2 Denio, 631), and to a carpenter, upon doors made 
out of lumber furnished by another (Curtis v. Jones,1 
How. App. Cas. 145, and McIntyre v. Carver, 2 Watts. 
& S. 392); and to a thresher, on grain he threshes for 
another (Nevan v. Roup, 8 Iowa, 207); to a raftsman, 
on the lumber he rafts for another (Farrington yv. 
Meek, 30 Mo. 585); and to a harness-maker, who oils 
the harness of another (Wilson v. Martin, 40 N. H. 88). 
Morgan v. Congdon, 4 N. Y. 552, is a case in point ofa 
common-law lien on the lumber sawed for the sawing. 
Itis claimed by the learned counsel of the appellant that 
Oakes v. Moore, supra, is in point against such alien; 
but in that case the retention of possession necessary 
to a common-law lien was not shown, but on the other 
hand the possession had been voluntarily surren- 
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dered; and besides in that case the lien claimed was 
upon logs for cutting them from the land of another 
and booming them, and not for converting the same 
into lumber. We think it is clear, both in principle and 
from authority, that the plaintiff had a common-law 
lien on the lumber, so long as it remained in his pos- 
session, for what it was reasonably worth to convert 
the logs of the defendant into it by his labor. <Aviaus 
v. Brickley. Opinion by Orton, J. 

[Decided Dec. 23, 1885.] 


INSURANCE — AUTHORITY OF AGENT.—Where the 
general agent of a life insurance company employs an 
agent to solicit risks, the company will be bound by 
the contract of employment unless the person em- 
ployed had notice of private restrictions upon the au- 
thority of such agent. Therule is well settled that 
the acts ofa general agent, with reference to the sub- 
ject of the agency, will bind his principal, although he 
may have received private instructions narrowing his 
authority, unless such instructions are known to the 
party dealing with him. Furnas v. Frankman, 6 Neb. 
429; Johnson v. Jones, 4 Barb. 369; Bryant v. Moore, 
26 Me. 84; Davenport v. Peoria M. & F. Ins. Co., 17 
Iowa, 276; Cross v. Haskins, 13 Vt. 536; Hatch v. Tay- 
lor, 10 N. H. 538; Cruzan v. Smith, 41 Ind. 288; Cos- 
grove v. Ogden, 49 N. Y. 255; Bradford v. Bush, 10 
10 Ala. 386; Hunter v. Jameson, 6 Ired. 252. Equita- 
ble Assurance Society v. Probst. Opinion by Max- 
well, J. 

[Decided Jan. 6, 1886.] 


EASEMENT—RIGHT TO USE OF STAIRWAY—HALL IN 
commMon.—A. erected a building, the first story of 
which was divided into two stores; the south store, 
including a stairway at the extreme south end toa hall 
in the second story, occupying the whole width of the 
building, and used for public meetings and entertain- 
ments. This hall had no other entrance except this 
stairway. The representatives of A. conveyed the 
south store to B. without any express reservation in 
the deed as to aright to use the stairway as an en- 
trance to the hall, and it afterward became the prop- 
erty of C. Subsequently the north store was conveyed 
to D. Inthe deeds ‘‘an equal undivided one-half of 
all fixtures, furniture, gas-pipes, meters and burners, 
and scevery and stage machinery, and personal prop- 
erty belonging to or connected with the hall’’ was con- 
veyed to the respective grantees. Held, that D. hada 
right to use the stairway in C.’s store as a means of 
ingress and egress toand fromthe hall. Galloway v. 
Bonesteel. Opinion by Cole, C. J. 

(Decided Jan. 12, 1886.] 





NEBRASKA SUPREME COURT ABSTRACT. 

LANDLORD AND TENANT—PAROL ASSIGNMENT OF 
LEASE—STATUTE OF FRAUDS.—A. leased certain real 
estate to B. for a term of twoyears, B. agreeing to pay 
therefor the sum of $960 in install of $40 on the first 
day of each month during the term, which extended 
from January 1, 1880, to January 1, 1882. The lease 
was in writing. On the 12th day of October, 1880, the 
lessee, for value, and with the consent of the lessor, 
transferred his lease by parol to C., who took posses- 
sion thereunder, and held until the 9th of March, 1881, 
paying rent to A. according to the terms of the lease, 
when he vacated, and refused to pay rent for the re- 
mainder of the year andterm. Held, C. was liable for 
the rent whether he occupied the premises or not. It 
has been substantially the holding of courts that a part 
performance of a contract of purchase, such as taking 
and holding possession thereunder, will take a case 





out of the statute, and that the vendor cannot be held 
to set up the statute in bar of the recovery of the 
vendee in possession (Wood Frauds, §§ 488-490, and 
cases there cited; Reed Stat. Frauds, § 578, and cases 
cited in note r); and we are unable to see any distinc- 
tion in the application of the rule, and it has been ap- 
plied to cases of the kind before us. In the Earl of 
Aylesford’s case, 2 Strange, 783, cited in Rob. Frauds, 
there was a parol agreement for a lease of twenty-one 
years, upon which the lessee entered and enjoyed for 
six years. A bill was brought to oblige the lessee to 
execute his counterpart of the contract for the residue 
of the term. The lessee pleaded the statute of frauds. 
The plea was overruled, because the agreement had 
been part performed. See also Groat v. Ramsey, 7 
Ohio St. 157; Reed Stat. Frauds, § 582, and cases cited 
in notes e and f; Big. Frauds, § 2, ch. 10. In some 
States it is held that where a tenant went into posses- 
sion under a contract running for a longer time than 
that allowed by statute, he thereby became a tenant 
from year to year, that being, as in this State, the long- 
est term allowed for a parol lease. See Koplitz v. Gus- 
tavus, 48 Wis 48; S.C.,3 N. W. Rep. 754; Schuyler v. 
Leggett, 2 Cow. 660; People v. Rickert, 8 id. 226; 
Lockwood v. Lockwood, 22 Conn. 425; Lounsbery v. 
Snyder, 31 N. Y. 514. See also 1 Washb. Real Prop. 
(4th ed.) 614; Reed Stat. Frauds, § 810. If this princi- 
ple is applicable to the case at bar (a question which 
we do not decide) it is clear that even then plaintiffs 
in error, having failed tosurrender at the end of the 
first year, and having entered upon the second, would 
be liable for the rent of the remainder of that year. 
Friedhoff v. Smith, 13 Neb. 5. Deweyv. Paine. Opin- 
ion by Reese, J. 

(Decided Jan. 6, 1886.] 


—_——__~—_— 


CALIFORNIA SUPREME COURT AB- 
STRACT. 

PROPERTY—SEATS IN SAN FRANCISCO Stock Ex- 
CHANGE.—The San Francisco Stock Exchange Board 
is a voluntary association, formed for the purpose of 
dealing in stocks. The company of associated stock- 
brokers is a corporation composed solely of members 
of the former association, each member being entitled 
to an equal share in its property and effects, no other 
qualification for membership being required than that 
the person shall be a member in good standing of the 
first-named association, and the purpose of such cor- 
poration being to receive money for and to purchase a 
lot and to erect a building for the use of its members. 
Such corporation has no capital stock, but each mem- 
ber’s property is represented by a seatin the San 
Francisco Stock and Exchange Board. Under the 
rules of the board, members may dispose of seats, but 
purchasers cannot participate in the proceedings of the 
board until elected as members, Under such circum- 
stances, held, that the property, the legal title to 
which stands in the corporation called the Company of 
Associated Stockbrokers, is in equity, the property of 
the members of the San Francisco Stock & Exchange 
Board; that the power given to each member of the 
board to “dispose ’’ of his seat includes the power io 
dispose of it absolutely or conditionally; that such 
member could assign his seat as security for an in- 
debtedness; that the lien thereby created could be 
foreclosed in a judicial proceeding, and the seat sold, 
subject to the association rules. Clute v. Loveland. 
Opinion by Ross,J. [See 47 Am. Rep. 444; 67 How. 
Pr. 467; 20 W. Dig. 255.] 

{Decided Dec. 23, 1885. ] 
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IOWA SUPREME COURT ABSTRACT 

DAMAGES—LOSS OF PROPERTY CAUSED BY BACK- 
WATER FROM DAM BELOW.—The plaintiffs are owners 
of a mill-dam anda mill on Skunk river, and the de- 
fendants are the owners of asimilardam and mill on 
the same stream about six miles below the plaintiffs’ 
mill. The latter brought this action to recover dam- 
ages caused by backwater caused by the defendants’ 
dam, and also for the abatement of the dam. Evi- 
dence was introduced, to which the defendants ob- 
jected, tending to show the profits, or how much the 
plaintiffs’ mill would have earned, if the dam had not 
caused the water to flow back on the water-wheel, and 
thereby impeded the operation of the machinery. It 
is insisted that such evidence was inadmissible, for the 
reason that the damages sought to be proved were too 
remote and uncertain, and it is said that “in actions 
for damages for not fulfilling in time contracts for 
particular work the plaintiff cannot recover damages 
estimated on the value of profits if the work had been 
completed in time.’’ In support of this proposition a 
large number of authorities are cited. We shall not 
stop to inquire whether, conceding the rule as stated 
to be correct, it applies to an established business 
which has been interrupted by the breach of the con- 
tract; but for the purposes of the opinion, will con- 
cede the rule is fully as strong as counsel] have stated 
it. It will however be found, we think, that there is 
not entire harmony inthe decisions in this respect. 
Taft v. Tiede, 55 Iowa, 370. It is believed that no gen- 
eral and uniform rule has or can be established, and 
that the facts in each particular case must be consid- 
ered before a determination can be reached, for the 
reason, if no other, that for breaches of a contract 
there can be no recovery of damages except such as 
arise naturally, and such asthe parties may reason- 
ably be supposed to have contemplated at the time the 
contract was entered into. Hadley v. Baxendale, 26 
Eng. Law & Eq. 398; Mihills Manf’g Co. v. Day, 50 
Iowa, 250. This however is an action for a tort or 
wrong, and in such case the defendant should respond 
in damages to the full extentof the wrong. In such 
case compensation should be the rule; but while this 
is so, remote damages should not be allowed, but only 
such as are sustained or caused by the wrongful act, 
In Sedg. Dam. note 1, p. 80, it is said that ‘it may be 
assumed to be the general rule that in actions of tort, 
where the amount of profits of which the injured 
party is deprived as a legitimate result of the trespass 
can be shown with reasonable certainty, such profits 
constitute, to that extent, asafe measure of damages.”’ 
And in Wolcott v. Mount, 36 N. J. L. 263, it is 
said that the earlier cases, ‘‘both in English and 
American courts, concur in excluding as well in ac- 
tions in tort as in actions on contracts, from the dam- 
ages recoverable, profits which might have been 
realized if the injury had not been done or the con- 
tract had been performed. This judgment of the 
power of courts to award compensation adequate to 
the injury suffered has been removed in actions of 
tort. The wrong-doer must auswer in damages for 
those results, injuries to other parties, which are pre- 
sumed to have been within his contemplation when 
the wrong was done.’”’ Tothe same effect are Hamer 
v. Knowles, 30 L. J. Exch. 102; Sewell’s Falls Bridge 
Co. v. Fisk, 23 N. H. 171; Chandler v. Allison, 10 Mich- 
460; Wood Nuis. 892; Dubois v. Glaub, 52 Penn. St- 
238; Fultz v. Wycoff, 25 Ind. 231; Park v. Chicago & S. 
W. R. Co., 43 Lowa, 636; Simmons v. Brown, 5 R. I- 
299; White v. Moseley, 8 Pick. 356. In the last case it 
issaid: ‘* The interruption to the use of the mill and 
the diminution of the plaintiffs’ profits on that ac- 
count, were alleged in the declaration, and proved at 





the trial, and we think this was right. The plaintiffs 
are entitled to recover all the damages they suffered 
by reason of the trespass.’’ Counsel for the appellant 
insists that the value of the use of the mill is the meas- 
ure of damages to which the plaintiffs are entitled. 
This undoubtedly is true; but how is the value of 
such use to be ascertained? It is said the lessened 
rental value and plaintiffs’ loss of time, that is, their 
skill and labor, when shown, constitutes the value of 
the use or what they have lost as profits. But it seems 
tous that thisis not necessarily the extent of the 
loss. If the earnings or profits amounted to more 
than this, then the plaintiffs’ loss would be such ex- 
cess. Besides this the rental value must depend on 
and be measured by the extent of the profits. If there 
was absolute certainty in human evidence, the one 
should amount to precisely the same as the other. 
When the profits are ascertained, the value of the use, 
or rental value, is certainly known. When the de- 
fendants did the wrong complained of, they were 
bound to know what the probable result would be. 
They knew, or were bound to know, that the capacity 
of the mill would be lessened, and that consequently 
the earnings and profits would be decreased. The evi- 
dence in question was therefore admissible for the 
purpose of enabling the court to determine the amount 
of damages. The facts in Decorah Woolen-mill Co. v. 
Greer, 49 Iowa, 498, were materially different. In 
that case the damages allowed were based on the ca- 
pacity of the mill,and it was thought the eveidence 
was too uncertain to enable the court to determine 
with a sufficient degree of accuracy what the profits 
were or would have been. Profits were not allowed 
in Howe Mach. Co. v. Bryson, 44 Iowa, 159, and Winne 
v. Kelley, 34 id. 339. We deem it sufficient to say that 
the actions in these cases were based on breaches of 
contract, and therefore distinguishable. Priority of 
occupation oruse of water bya mill-owner, upon a 
stream within the limits of his own estate, cannot af- 
fect the right of a riparian proprietor above to erect 
and operate a mill in a suitable manner upon his own 
land. Gibson v. Fischer. Opinion by Seevers, J. 


CONTRACT—TO CONVEY REAL ESTATE--ACCEPTANCE 
OF OFFER — SPECIFIC PERFORMANCE.— Where .the 
owner of a piece of property offers to sell it for a speci- 
fied amount of money, and the party receiving the 
offer telegraphs in reply, ‘Accept your offer for two 
buildings at five thousand dollars. Money at your 
order at First National Bank here. Telegraph me 
immediately when to expect deed,” this is not such an 
unqualified acceptance as the offer contemplated, and 
can create no rights to aclaim for specific perform- 
ance. The defendant, John F. Brossart, a resident of 
Los Angeles, California, was the owner of the prop- 
erty in controversy, consisting of two business rooms 
in Iowa City. On the 2lst day of September, 1883, a 
letter was received by the plaintiff from Brossart, the 
material part of which is as follows: ‘* Yours at hand. 
You can have that building for thirty-five hundred 
dollars, or the two for five thousand dollars. Let me 
hear from you atonce.” On the next morning the 
plaintiff sent to Brossart the following telegram: 
‘Towa City, Iowa, September 21, 1883. John F. Bros- 
sart, Los Angeles, California: Accept your offer for 
two buildings at five thousand dollars. Money at 
your order at First National Bank here. Telegraph 
me immediately when to expect deed. D. F. Sawyer.”’ 
On the afternoon of the 21st day of September a con- 
tract of sale was made of one of said business rooms 
by Messrs. Boal & Jackson to the defendant, Noel, at 
an agreed price of $5,000, said Boal & Jackson claim- 
ing to be agents of Brossart, and authorized to make 
the sale. Said agents also sent Brossart a telegram, 
advising him of the sale they had made. Both of said 
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telegrams were received by Brossart at the same time. 
He conveyed the property to Noel in accord with the 
contract made by Boal & Jackson. The plaintiff 
claims that his acceptance of the offer by telegram 
was binding upon Brossart, and; that the contract was 
complete from the date of such acceptance. It is also 
claimed that Boal & Jackson were not authorized by 
Brossart to makea sale of the property; and it is 
charged that Noel acted in bad faith, and fraudulently 
interfered and prevented the plaintiff from closing up 
the purchase. We don’t think such claim is well 
founded. Noel had the same right to purchase this 
property that the plaintiff had, and if he succeeded in 
making a valid purchase he only prevented the plain- 
tiff from purchasing the property at much less than its 
value, as the evidence shows. When Brossart learned 
that he had offered the property at less that its value, 
or in any state of the case, it was his right to stand 
upon a strict acceptance of his offer. We don’t think 
it is material to inquire whether Boal & Jackson had 
authority to make a valid sale. We think that Bros- 
sart was not bound to comply with the acceptance of 
plaintiff, because it was not an acceptance of the 
offer. It was coupled with a condition with which 
Brossart was not required to comply. It was Saw- 
yer’s duty to pay the money to Brossart. It was a 
direct offer, and required an acceptance in the terms 
of the offer. Brossart made no reply to the telegram 
from plaintiff. It was his right to ignore it by 
silence; and all the evidence shows that from that 
time he treated the negotiations as atanend. Bros- 
sart’s offer entitled him to have the money paid to 
him at Los Angeles and to deliver the deed there. 
The conclusion we reach finds support in the follow- 
ing cases: Northwestern Iron Co. v. Meade, 21 Wis. 
74; Baker v. Holt, 56 id. 100; S. C., 14 N. W. Rep. 8; 
1 Pars. Cont. (6th ed.) 475. Affirmed. Sawyer v. Bros- 
sart. Opinion by Rothrock, J. 
[Decided Dec. 15, 1885.] 


CONSTITUTIONAL LAW—STATUTE AUTHORIZING VER- 
DICT BY LESS THAN TWELVE JURORS — RIGHT OF 
MUNICIPAL CORPORATION.—After a jury in aa action 
against a municipal corporation to recover for per- 
sonal injuries caused by a defective sidewalk had been 
impanelled, and the counsel for the respective parties 
had made their opening statements, the court ad- 
journed the trial for two days; and when it convened 
again one of the jurors was reported sick, whereupon 
the court directed the trial to proceed with eleven 
jurors, as provided in Code, section 2793. Held, that 
as such section was unconstitutional, and a municipal 
corporation had the same right to a full jury asa 
private party, such order was erroneous; following 
Eshleman v. Chicago, B. & Q R. Co., 25 N. W. Rep. 
251. Kelshv. Incorporated Town of Dyersville. Opin- 
ion by Reed, J. 

[Decided Dec. 18, 1885.] 


CHATTEL MORTGAGE—DESCRIPTION OF PROPERTY— 
UNCERTAINTY.—A description in a chattel mortgage 
of the property mortgaged as ‘sixty head of two and 
three year old steers,and forty head of yearling 
steers; also sixty-five acres of standing corn, situated 
in Clay township, Shelby county,” is not sufficient. 
It does not purport to apply to specific steers. There 
is no suggestion that the steers were all the steers of 
that age which the mortgagor owned in that town- 
ship, and if he had others the mortgage would apply 
equally to all. The plaintiffs rely upon Smith v. Me- 
Lean, 24 Iowa, 322; Rowley v. Bartholemew, 37 id. 
374; Yant v. Harvey, 55 id. 421; and Stephens v. Pence, 
56 id. 257. In Smith v. McLean, the description held 
sufficient was in these words; ‘Five freight wagons 





and twenty-five yoke of cattle, being the train now in 
my possession.’? The description was such as to im- 
ply that the mortgagor had but one train in his pos- 
session. It purported therefore to cover a specifio 
train. In Rowley v. Bartholemew, the question was 
not as to whether the description was sufficiently de- 
finite to cover any property, but whether it was 
sufficiently correct to cover the property in ques- 
tion. In Yant v. Harvey, the property mortgaged 
was a horse, and was described not only by its color, 
but as being on acertain farm. In Stephens v. Pence, 
the property mortgaged was a stock of goods, and was 
described as being in a certain store. None of these 
cases appear to us to be applicable tothe case at bar. 
Caldwell v. Trowbridge. Opinion by Adams, J. 
[Decided Dec. 19, 1885.] 


MARRIAGE—IMPLIED AUTHORITY OF HUSBAND AS 
TO CONTROL OF HOUSEHOLD GOODS IN HANDS OF CAR- 
RIER.—Where a husband presents a railroad receipt 
for household goods in the name of his wife at a depot, 
and gives directions for reshipping them, the railroad 
company has aright to presume and act on the pre- 
sumption that the husband is the duly authorized 
agent of the wife in regard to the shipment and con- 
trol of the geods. Furman v. Chicago, R. I. & P. R. 
Co. Opinion by Adams, J. 

[Decideg Dec. 21, 1885.] 


—_——_e__——. 


MINNESOTA SUPREME COURT ABSTRACT. 





EXECUTORS AND ADMINISTRATORS--BOND EXECUTED 
BY ONE SURETY—AGREEMENT AS TO EXECUTION BY 
OTHER SURETIES—ESTOPPEL.—The executors’ bond, 
having been executed by the executors, was signed 
and sealed by Sabin us surety, and by him left with 
the judge of Probate, the statutory obligee, by whom 
it was afterward duly approved, and letters testamen- 
tary issued accordingly. Upon this simple state of 
facts the bond would be taken to have been com- 
pletely executed by Sabin, and so asto bind him ac- 
cording to its tenor. It would have been signed, 
sealed and delivered to him. But it appears that Sa- 
bin sigued the bond upon an understanding between 
him and the exexutor at whose request he signed it, 
and with the expectation that Seymour and Jackman 
would execute it as co-sureties, which they did not do. 
Sabin claims that this understanding amounted to an 
agreement that itshould not take effect until they 
had signed it. In our opinion the trial court was right 
in finding that it did not amount to an express agree- 
ment. But whether it amounted to an agreement of 
any kind or not, there is no evidence that any such 
agreement, express or implied, was communicated to 
the judge of Probate, or that he was affected with 
notice of it, directly or indirectly. Inthe view most 
favorable to the appellant, Sabin, the case is then one 
ofa bond, perfect upon its face, signed, sealed and in 
fact delivered by principals and surety to the obligee 
named therein, who has acted upon the faith of it, to 
his prejudice if it be not held valid, and without no- 
tice, actual or constructive, of an alleged agreement 
between principal and surety, by which the bond was 
not to take effect until executed by other sureties. 
That in such circumstances the surety ought to be and 
is estopped to set up the alleged agreement in defense 
against the bond is not only clear upon principle, but 
is settled by an irresistible weight and concurrence of 
authority. Dair v. U. S., 16 Wall. 1; State v. Peck, 583 
Me. 284; Deardorff v. Foresman, 24 Ind. 481; Com- 
stock v. Gage, 91 Ill. 328; Smith v. Peoria Co., 59 id. 
413; MeCormick v. Bay City, 23 Mich. 457; Ward v. 
Hackett, 30 Minn. 150; Pence v. Arbuckle, 22 Minn. 
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421; Brandt Sur., § 355, and note. Berkey ‘v. Judd. 
Opinion by Berry, J. 


[Decided Dec. 24, 1885.] 


DEED—RELIGIOUS CORPORATION—CONVEYANCE OF 
LAND FOR PURPOSE OF ERECTING A CHURCH THEREON 
oNLY.—Ina conveyance of land to a religious corpora- 
tion the words ‘‘ forthe purpose of erecting a church 
thereon only,’’ following the description of the prop- 
erty, do not of themselves create a condition subse- 
quent. There is however a class of cases in 
which, as in this case, the deed expressed thut the 
land should be used for a special purpose, and no 
other, but contained no technical words of condition, 
and no express words to the effect that a default 
should defeat the estate granted, in which the courts 
have had some difficulty in determining whether acon- 
dition was created, and upon which the declsions are 
not entirely agreed. In Hunt v. Beeson, 18 Ind. 380, 
where land was donated on a town plat “for the pur- 
pose of erecting a tan-yard on it,’ it was held to cre. 
ate acondition. But that decision seems to have been 
made on the authority of Hayden v. Stoughton, 5 
Pick. 528; and in the latter case there were technical 
words of condition—a fact which the court in 18 Ind. 
undoubtedly overlooked; so that case is of very little 
weight as an authority. In Horner vy. Chicago, M. & 
St. P. Ry. Co., 38 Wis. 165, in which land was conveyed 
‘only for depot and other railroad purposes,’’ there 
being no consideration except the expected enhance- 
ment in value of the grantor’s other adjacent lands iu 
consequence of locating the depot there, from this the 
court concluded that the grantor intended to convey 
the land upon the condition that if the grantee failed 
to construct the railway and locate and erect the de- 
pot thereon, he should have the power to destroy the 
estate of the grantee in the land by re-entry. The 
court recognized the canons of interpretation in such 
cases, but we cannot help thinking it failed to prop- 
erly apply them. Atany rateit isthe only case we 
have found squarely in poimt on that side the ques- 
tion. On the other hand, in Wier vy. Simmons, 55 
Wis. 637; S. C.,13 N. W. Rep. 873, where the grant 
was ‘“‘upon the express condition that the grantee 
should pay to third persons, strangers to the deed, 
certainsums, the court construed the provision as not 
creating a condition subsequent, but as granting the 
land absolutely, subject to the sums specified as a 
charge or lien on it. The case illustrates how averse 
the courts are to uphold conditions that will defeat an 
estate vested. So in Strong v. Doty, 32 Wis. 3881, 
where land was conveyed in trust to be devoted to a 
designated use, the court held that because there were 
no words in the deed expressing an intent that the 
land should revert, there was no condition subse- 
quent. In Craig v. Wells, 11 N. Y. 315, it was decided 
that aclause in the deed excepting and prohibiting 
specified uses of the land did not create acondition. In 
Thornton v. Trammell, 39 Ga. 202, the words “it being 
expressly understood that said tract is not to be put 
to any other use than”’ (specifying it) were held to 
create a covenant, but not acondition. In Rawson v. 
Inhabitants of School District, 7 Allen, 125, the grant 
was “to have and to hold,” ete., “for a burying-place 
forever,’ and it was held not a condition. In Packard 
v. Ames, 16 Gray, 327, it was held that a grant fora 
specified purpose, without other words, cannot create 
a condition. In Sohier v. Trinity Church, 109 Mass. 
1, the words ‘‘in trust nevertheless and upon condi- 
tion always’ (to use the premises for public worship), 
in a deed to a religious corporation, were held to cre- 
ate only a trust, and not a condition. In the last case, 


as in some others, stress is laid upon the fact that the 
purpose for which the property is to be used being in 
its nature general and public, it indicates rather a 





trust than acondition. Thereis no doubt that the 
grantor may make such use of the land a condition, 
but the matter is to be considered in arriving at the 
intention. Farnham v. Thompson. Opinion by Gil- 
fillan, C. J. 

[Decided Dec. 5, 1885. ] 


PAYMENT—DURESS—MAY BE RECOVERED. — When 
one, in order to recover possession of his personal 
property from another, who unjustly detains it, is 
compelled to pay money which is demanded as a con- 
dition of delivery, such payment, when made under 
protest, is deemed to have been made compulsory or 
under duress, and may be recovered back; at least 
when such detention is attended with circumstances 
of hardship or of serious inconvenience to the owner. 
Shaw v. Woodcock,7 Barn. & C. 73; Parker v. Bristol 
& E. Ry. Co., 7 Eng. Law & Eq. 528; Elliott v. Swart- 
wout, 10 Pet. 187; Cobb v. Charter, 32 Conn. 358; 
Chase vy. Dwinal, 7 Greenl. 134; Chamberlain v. Reed, 
13 Me. 357; Scholey v. Mumford, 60 N. Y. 498; Briggs 
v. Boyd, 56 N. Y. 289; Beckwith v. Frisbie, 32 Vt. 559; 
Lafayette & I. R, Co. v. Pattison, 41 Ind. 312; Hack- 


ley v. Headley, 45 Mich. 569. The detention of 
this cargo of grain, amounting to over 650,900 
bushels, upon the unauthorized claim for demur- 


rage, constituted such duress of property that the 
payment of the demand must be deemed to have been 
made under moral compulsion, and not voluntary, and 
the plaintiff was entitled to recover. The amount and 
the presumable value of the property as compared 
with the sum demanded, and the fact shown that the 
wheat had been sold or contracted for delivery beyond 
Buffalo, are enough to lead to the above conclusion. 
Fargusson v. Winslow. Opinion by Dickinson, J. 
[Decided Dec. 19, 1885.] 


——_—$_ 


VERMONT SUPREME COURT ABSTRACT. 

WILL—CONDITION AGAINST MARRIAGE.—The will 
provided that the legutee should have the income 
of the estate and such further sums as her wants might 
demand, so long as she remained the wife of T. A. 
Thayer; but if she was “‘left a widow, or for any 
cause should cease to be the wife of said ’’ Thayer, the 
whole estate should be given tothe legatee. Held, that 
the condition is valid, and not against public policy. 
The ground upon which it is claimed that the provision 
of the will violates public policy is that it furnishes 
an inducement to the wife to become the widow of 
her husband, or to separate herself from him in such 
a manner that she would cease to be his wife. The 
appellants, to sustain this claim, rely upon the rule as 
stated in 2 Redf. Wills, 298; 1 Story Eq. Jur. 291, and 
the case of Conrad v. Long, 33 Mich. 78. The cases 
cited in support of the rule laid down in Redfield and 
Story it will be found on examination, do not sustain 
the rule as here sought to be applied. They are gen- 
erally cases in which an inducement was directly held 
out to encourage a voluntary separation of husband and 
wife, and where the intent to encourage such a separa- 
tion could be found in the language employed in mak- 
ing the bequest. They are none of them so similar in 
their facts to the case at bar that they can be consid- 
ered authorities in it. The first object is to ascertain, 
if possible, what the intention of the testatrix was; 
and we find no difficulty in reaching the conclusion 
that it was to have her estate disposed of just as it has 
been by the Probate Court. It was a wise and pru- 
dent provision to make for her daughter. While she 
should remain a wife her husband would be under ob- 
ligation to support her, and hence the income only 
was absolutely left her during the coutinuance of that 
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relation; but when she should cease to be a wife, and 
so become dependent upon her own resources, it was 
just and wise to provide that she should have the en- 
tire estate. Thayer v. Spear. Opinion by Royce, C. J. 
[Decided Jan. 15, 1886.] 





————_@—_—_— 


OHIO SUPREME COURT ABSTRAUT. 

CONTRACT—OFFER TO SUBSCRIBE TO STOCK OF RAII- 
ROAD—REVOCATION BY DEATH.—An offer in writing to 
subscribe to the capital stock of a railroad company, 
conditioned upon the construction of its line or road 
along a designated route, is revocable, at the option of 
the party making such offer, at any time before its de- 
livery to and acceptance by such company; and his 
death before such delivery and acceptance works such 
revocation. Until some action is taken on the basis of 
a subscription to a benevolent or other enterprise, it 
may be revoked. “The promise in such case stands 
as a mere offer, and may by necessary implication be 
revoked at any time before it is acted on. It is the 
expending of money, ete., or incurring of legal liabil- 
ity on the faith of a promise, which gives the right of 
action, and without which there is no right of action. 
Until action upon it, there is no mutuality, and being 
only an offer, and susceptible of revocation at any 
time before being acted upon, it follows that the death 
(or insanity) of the promisor, before the offer is acted 
upon, is a revocation of the offer.” Pratt v. Trustees, 
93 Ill. 475. See also Beach v. Church, 96 id. 179; 1 
Whart. Cont., §§ 12, 528; Poll. Cont. 20: Dickinson v. 
Dodds, 2 Ch. Div. 475; Tayloe v. Ins. Co., 9 How. 390; 
1 Redf. Rys. *203. Wallace v. Townsend. Opinion by 
Owen, J. 
[Decided Nov. 17, 1885.] 


—_—_~——- 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


MASTER AND SERVANT—SAFE APPLIANCES—USUAL 
RISKS.—It is a well-settled rule of the law that the 
master must adopt, provide and maintain reasonably 
suitable instruments and means with which to carry 
on his business, so that his servant may perform his 
duties with relative safety, and without exposure to 
dangers which are not reasonably incident to his em- 
ployment. Co-relative to this is the rule, equally well 
scttled, that a servant will be deemed to have assumed 
all risks naturally and reasonably incident to his em- 
ployment, and to have notice of all risks, which to a 
person of his experience and understanding are, or 
ought to be, open and obvious. Railroad Co. v. Kee- 
nan, 7 Out. 124. These rules are elementary and fun- 
damental, and are everywhere recognized. They grow 
out of the necessities of the relation of master and 
servant, and are encouraged and sustained by public 
policy. If however a person specially undertake to 
perform a peculiarly perilous work, by operating a ma- 
chine obviously wanting in suitable appliances for 
safety, knowingly and voluntarily, he cannot after- 
ward complain, in case of injnry in consequence 
thereof, that the machinery was of a dangerous kind, 
and that it was wanting in appliances reasonably nec- 
essary to render it safe. Railway Co. v. Bressmer, 1 
Out. 103; Marsden v. Height & Co., 14 Week. Notes, 
526. So upon an analogous principle, if an employee, 
after having a full and fair opportunity to become ac- 
quainted with the risk of his situation, makes no com- 
plaint whatever to his employer as to the machinery, 











which he knows to be wanting in appliances for safety, 
takes no precaution to guard against danger, but ac- 
cepting the risks voluntarily continues in the perform- 
ance of his duty, he cannot complain if he is subse- 
quently injured by such exposure. Whart. Neg. 214. 
He is not bound to risk his safety in the service of his 
master, and he may, if he thinks fit, decline to do that 
which exposes him to imminent peril. Runnell v. Dil- 
worth. Opinion by Clark, J. 

(Decided Jan. 4, 1886.] 


NEGLIGENCE—PAVEMENT—AREA—LANDLORD ‘AND 
TENANT.—A building was leased piecemeal to different 
tenants, so that each tenant was only lessee of his re- 
spective part, and while having the right to use the 
entry, stairways and other appurtenances, was not in 
exclusive possession, nor had the entire control 
thereof. An accident was occasioned to a person 
walking along the pavement by reason of the fact that 
the same was not in repair, and had been permitted to 
crumble away along the edge of a certain unguarded 
area. In an action to recover damages the court be- 
low charged that the owner was responsible for the in- 
jury in so far as it was occasioned by a defect in the 
pavement, but that in so far as it was caused by a de- 
fect in the original construction or guarding of the 
area, and provided the area was entirely in possession 
of one tenant, the owner would not be liable, as he 
had purchased the property so short a time before the 
accident that he had not had it in his power to take 
possession thereof. The jury found for the plaintiff. 
Held, that the instructions were quite as favorable as 
the defendant was entitled to demand. Brown v. 
Weaver. Opinion per Curiam. 

[Decided Feb. 8, 1886.] 

NEGLIGENCE — RAILROADS — SIGNALS — BELLS — 
FRIGHTENING HORSES.—In an action for negligence 
where facts have been shown from which negligence 
may reasonably be inferred, the court may properly 
direct a verdict for the defendant. A part of a rail- 
road company’s track was built upon a public street 
ina built-up portion of a city, and was crossed at 
grade by numerous streets at right angles to it. Plain- 
tiff was driving on this street before a horse and 
wagon. The bell of an engine coming in the opposite 
direction was rung when about thirty feet from the 
horse, who took fright and veered around so that the 
cart which he was pulling was struck by the locomo- 
tive and plaintiff was injured. The company after- 
ward put a fence between the track and the street. In 
an action for damages, held, that there being no evi- 
dence from which negligence by the defendant could 
reasonably be inferred, the court was right in instruct- 
ing the jury to find for the defendant. Fouhy v. Penn- 
sylvania R. Co. Opinion per Curiam. 

(Decided Jan. 25, 1886.] 


————_¢—— 


CORRESPONDENCE. 


DEFECTS IN CODE OF CRIMINAL PROCEDURE. 
Editor of the Albany Law Journal: 

I heartily second the suggestions made to the legis- 
lative judiciary committees, in the letter of District 
Attormey Lang, of St. Lawrence, as published in your 
issue of the 13th inst. Of the many imperfections of 
the Criminal Code, there are probably uone more 
patent than those to which attention is called by that 
letter. I think however that there isa key to the ap- 
parent incongruity of sections 56, 21land 701, and that 
they may stand together without conflict. Section 56 


says that ‘ Courts of Special Sessions except in the city 
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and county of New York and the city of Albany have in 
the first instance exclusive jurisdiction to hear and 
determine,” etc., of the offenses therein stated. Re- 
ferring to section 699 it says that in the cases where 
Courts of Special Sessions have (exclusive) jurisdiction 
When the defendant is brought before the magistrate the 
charge must be read, and the defendant required to 
plead; and (section 701) “upon a plea other than a 
plea of guilty, if the defendant do not demand a trial] 
by jury the court must proceed to try the issue. From 
these sections it is apparent that no preliminary ex- 
amination is contemplated in such cases. More than 
that, it cannot be claimed as a matter of right, by the 
defendant, forthat the trial shall proceed when de- 
fendant is brought into court is made imperative by 
that section. Now returning to section 211, giving the 
defendant his election in cases where that court has 
jurisdiction, as to whether he shall be tried by jury 
after indictment or by a Court of Special Sessions, the 
question naturally arises whether there are offenses 
in which a Court of Special Sessions has concurrent 
jurisdiction with courts that may find and try indict- 
ments. In other words, whether any Court of Special 
Sessions has larger jurisdiction than those outside of 
the ‘‘county of New York and the city of Albany?” 
If there are, then the inference that is drawn from 
that section that persons accused of misdemeanors, 
embodied in section 56, have the right to preliminary 
examination, is exploded. The answer is found in 
sections 64 and 68, which confer jurisdiction upon 
Courts of Special Sessions in New York and Albany, 
respectively of all misdemeanors within prescribed 
limits, and such jurisdiction is of course concurrent 
with coarts of original criminal jurisdiction. Thus if 
information be laid before a magistrate in a Court of 
Special Sessions in New York county, accusing it of 
the crime of libel under section 242 of the Penal Code, 
it may elect tohave a preliminary examination when 
brought into court. Section 211 then attaches if he 
shall be held for trialand it may then be proceeded 
with in the same court. If however the information 
had been laid in a similar court in Clinton county for 
the same offense committed in that county, the ex- 
amination follows as a matter of course, and then 
should it appear that the crime had been committed, 
heis held toanswer the same by the magistrate’s 
order in a court having jurisdiction which a Court of 
Special Sessions in Clinton county has not. Writing 
the word “ exclusive”’ in section 699, certainly limits 
its scope, but that it should be there, seemed so ob- 
viously the meaning of the statute, that I considered 
it justifiable to insert it as merely discriptive. 
Very truly yours, 
WILMER H. Dunn. 
CHAMPLAIN, N. Y., Feb. 22, 1886. 


HERBERT SPENCER ON CODIFICATION. 


Editor of the Albany Law Journal: 


Reading a few days ago Herbert Spencer’s essay 
on over-legislation, I found that incidentally to the 
subject he was treating he had said something on 
codification, which would be interesting to your read- 
ersatthistime. In discussing the evils entailed by 
the eagerness of legislators to enact laws on every 
subject, he mentions as perhaps the greatest evil their 
neglect of the primary function of government, the 
efficient administration of justice, the “‘ rendering of 
justice, pure, certain, prompt and cheap.” He recites 


the “legal abominations ” so familiar to litigants and 
on the possibility of codification says: 
“Lawyers perpetually tell us that codification is im- 





possible; and there are many simple enough to believe 
them. Merely remarking, in passing, that what gov- 
ernment and all its employees cannot do for the acts 
of Parliament in general, was done for the 1,500 cus- 
toms acts in 1825 by the energy of one man, Mr. Deacon 
Hume, let us see how the absence of a digested sys- 
tem of law is made good. In preparing themselves for 
the bar, and finally the bench, law-students, by years 
of research, have to gain acquaintance with this vast 
mass of unorganized legislation; and that organization 
which it is held impossible for the State to effect, it is 
held possible (sly sarcasm on the State) foreach stu- 
dent to effect for himself. Every judge can privately 
codify, though ‘united wisdom’ cannot. But how is 
each judge enabled to codify? By the private enter- 
prise of men who have prepared the way for him, by 
the partial codifications of Blackstone, Coke and 
others; by the digests of partnersbip law, bankruptcy 
law, law of patents, laws affecting women, and the 
rest that daily issue from the press; by abstracts of 
cases, and volumes of reports, every one of them un- 
official products. Sweep away all these fractional 
codifications made by individuals, and the State 
would be in utter ignorance of itsown laws! Had 
not the bunglings of legislators been made good by 
private enterprise, the administration of justice would 
have been impossible! ”’ 

Had codification been his theme, instead of over- 
legislation, and the vast mass of unorganized decis- 
ions, as well as the vast mass of unorganized legisla- 
tion with which the student of law is obliged, or sup- 
posed, to gain acquaintance, been considered, he would 
have seen that years of research were inadequate to 
gain that knowledge which lawyers are supposed to 
possess; and wondered still more at the simplicity of 
laymen and legislators in listening to the objections 
of lawyers to making the law comprehensible by 
themselves. I know that many eminent members of 
the bar will affect todespise the opinion of any out- 
sider, even though he be the most philosophic thinker 
and careful observer of modern times. However it is 
a healthy process for lawyers, as well as for the rest of 
mankind, to see themselves as others see them. The 
perusal of the whole essay could not but benefit law- 
yers and legislators, even if it should not free them 
from “ many a faultie and foolish notion.” 

SUBSCRIBER. 


** LAWYER ’’— “ ATTORNEY ’’— ‘* COUNSEL.” 
Editor of the Albany Law Journal: 


A student bas been at me again asking me the dif- 
ference between “ lawyers,’’ ‘‘attorneys,’”’ and *‘ coun. 
sel,’’ and I have tried to tell him what I understand 
the difference is, speaking technically. In your last 
number (p. 142) you say: “A few years ago three or 
four lawyers of this city argued nearly all the causes. 
One of them argued a third of allthe causes. Now 
the attorneys themselves come by sleeping-car and 
argue their own causes.”’ I use the italics to call your 
attention tothe words. It is not necessary to give any 
explanation of the terms as I would like you to answer 
as to the difference in the words. One of his ques- 
tions was as to the relation of the professional gentle- 
man signing a brief or pleading thus: Smith, 
Brown and Jones, attorneys. W. Brown of counsel. 
Now he asks which of them were “lawyers” in the 
case. Relieve me by a full answer, please. 

F. F. 


INDIANAPOLIS, IND., Feb. 22, 1886. 


[We should have said, probably, that one “ coun- 
sel” argued one-third of the causes, etc. That is 
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the term used among us to distinguish a lawyer, not 
of the record, who argues the cause for the lawyer 
who is the attorney of record.—Eb. ] 


——_—_¢—_—— 


NEW BOOKS AND NEW EDITIONS. 


Austin’s Farm LAw AND GAME LAws. 


The Law concerning Farms, Farmers and Farm Laborers, 
together with the Game Laws of all the States. By Henry 
Austin. Boston: Chas. C. Soule, 1886. 

A very concise and well arranged manual, and suffi- 
ciently exhaustive, stating very particularly the law 
of fixtures, animals, manure, crops, timber, fires, 
ways, boundaries, fences, trees, water, sea-weed, game, 
ete., with a few good forms. We do not discover any 
allusion tothe restriction on agricultural leases by 
Constitution in this State. The singular cases of 
Buckingham v. Elliott, 62 Miss. 296, concerning an in- 
vasion of a well by tree roots, and Cottle v. Spitzer, 65 
Cal. 456; 8. C.,52 Am. Rep. 305, holding that fruit 
trees are not “growing crops’ exempt from taxation, 
will do for Mr. Austin’s second edition. The book is 
from the unsurpassed University Press. It would be 
much easier to learn law if all law books were as well 
printed as this. 





COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, March 2, 1886: 

Judgment reversed, new trial granted, costs to 
abide the event—Kings County Fire Ins. Co., appel- 
lants, v. Hannah Stevens, respondent; Germania Na- 
tional Bank of New Orleans, respondent, v. William 
G. Taaks, et al., appellants; William H. Hills, re- 
spondent, v. Peekskill Sav. Bank, et al., appellants; 
John G. Smith, appellant, v. Thomas Boyd, et al., re- 
spondents; Erastus B. Searles, respondent, v. Manhat- 
tan Ry., appellant; Eliza Allison, appellant, v. Vil- 
lage of Middletown, respondent; Mary Price, respond- 
ent, v. Septimus Brown, et al., appellants; John 
Sweeney, respondent, v. Berlin & Jones Envelope Co., 
appellants; Frederick Benzing, appellant, v. Steinway, 
& Sons, respondents.— Judgment affirmed with 
costs—Ellen Greany, respondent, v. Long Island R. 
Co., appellants; Helen B. Simmons, respondent, v. 
Joseph W. H. Havens, appellant; Henry Knight, et 
al., respondents, v. N. Y.& Manhattan Beach Ry. Co., 
impleaded, appellants; Alice Lake, respondent, v. N. 
N. Y. C.& H. R. R. Co., appellant; Edward Materne, 
et al., appellants, v. Bernard Horwitz, et al., respond- 
ents; Henry Newman, respondent, v. Emil Greefe, et 
al., appellants; Edward Kelly, et al., appellants, v. 
Francis A. Geer, respondent; Joseph Martin, et al., v. 
Traders’ Ins. Co., respondent; Edward D. McCarthy, 
respondent, v. Robert Bonynge, appellant; Elias 
Bach, et al., respondents, v. David Levy, et al., appel- 
lants; David C. Carlton, appellant, v. Mayor, ete., of 
New York, respondents; David Griffin, respondent, v. 
George K. Otis, appellant; Geo. Jackson, et al., v. 
Horace Tupper, et al., appellants; Charles 8S. Griffin 
respondent., v. Cornelia Gray, et al., appellants; 


Stephen F. Dowling, appellant, v. Joab L. Clift, sur- 
vivor, respondent; Sarah E. Nichols, adm’rx, respond- 
ent, v. Charles F. MacLean, appellant; John A. Hus- 
son, respondent, v. Wm. G. Oppenheim, appellant; 
Myron E. Favor, respondent, v. Anthony W. Dimock, 
etal., appellants; People ex rel. John Swinburne, re- 
spondent, v. Michael N. Nolan, appellant; Jeffrey 








McColl, appellant, v. Josiah J. Frith, et al., respond- 
ents; Charles Rothschild, et al., respondents, v. Chas. 
Werner, et al., appellants; James H. Chambers, appel- 
lant, v. William H. Appleton, et al., respondents; 
Peter Townsend, respondent, v. Cassius H. Read, et 
al., appellants.——Order of General Term reversed, 
and judgment on report of referee affirmed with 
costs—Orson C. Luiderman, respondent, v. Marion J. 
Fargubarson, appellant.—— Judgment of Genera. 
Term reversed, that of Special Term affirmed—Daniel 
A. Moran, appellant, v. Long Island City, respondentl 
—So much of the judgment as allows commissions 
on the unsold land reversed, without costs to either 
party—Phillips Phoenix and another, surviving trust- 
ees, respondents, v. Maria W. Livingston, et al., im- 
pleaded, appellants.——Order of General Term re- 
versed, and judgment on the verdict affirmed. with 
costs—Charles Snowden, et al., appellants, v. William 
H. Guion, respondent.— Order affirmed and judg- 
ment absolute ordered on the stipulation, with costs 
—Clara B. Allen, appellant, v. Walter S. Allen, re- 
spondent.—— Order affirmed, with costs — United 
States Trust Co., of New York, v.West Shore & Buffalo 
R. Co.—Appeal dismissed, with costs—People ex 
rel. James A. Wright, appellant, v. Alfred C. Chapin, 
comptroller, respondent. Judgment of General and 
Specia] Terms, so far as appealed from, reversed: new 
trial granted; costs to abide the event—Royal Wheel 
Co., respondent, v. Robert W. Fielding, et al., appel- 
lants. Judgment as to Thompson reversed and com- 
plaint as to him dismissed, with costs to be paid by 
the respondent. So far as the judgment relates to 
property other than that conveyed to Thompson by 
Lewis, Barry & Fay, viz., shares in the capital stock 
of the Brooklyn, Flatbush & Coney Island Railroad 
company, and other individual property held or 
owned by Lewis, the judgment should be modified by 
directing the appointment of a receiver thereof, with 
the usal powers of a receiver in such cases, and as 80 
modified, affirmed, without costs of this appeal to him 
or the respondent—Fuller Electrical Co., respondent, 
v. Benjamin Lewis, et al., appellants. ——Motion for 
re-argument denied, with costs—Wm. J. King, Jr., ap- 
pellant, v. Thomas Leighton, respondent. 








—_——_>__—_ 


NOTES. 
There are thirteen prisoners in a Mississippi jail 
charged with murder. It is feared that the unlucky 
number may prove fatal to some of them.— Tribune. 


A dentist in St. Louis kills another man for seduc- 
ing his wife. How much better it would have been, 
and how much keener a revenge to extract his teeth 
without ‘‘gas.”” But the prisoner’s mother says his 
‘‘mind is unbalanced,” and that probably accounts 
for it. 


Judgment was given in the Superior Court, Mon- 
treal, in favor of Mr. Primeau, a pew holder in Notre 
Dame great church, for $20 damages and costs, that 
in the aggregate amount to $260, against Mr. Demers, 
one of the wardens, who insulted plaintiff on two con- 
secutive Sundays by passing his pew without handing 
the collection plates into it. The Fabrique ecclesiastical 
authorities passed a resolution to pay the costs out of 
the funds of church for the warden, but plaintiff and 
others have moved for an injunction to restrain the 
Fabrique from paying the amount from the source in 
question. The defense to the suit for damages was 
that previous to the warden passing the pew of plain- 
tiff without presenting the plate he never gave a cent 
when it was offered. 
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CURRENT TOPICS. 





HE extreme technicality of our modern rules of 
evidence, and the strange inequality of the 
law as between man and woman in the marriage re- 
lation, are strongly illustrated in the recent divorce 
case of Crawford v. Crawford and Dilke, in London, 
in which it is practically adjudged that Mrs. Craw- 
ford committed adultery with Sir Charles Dilke, 
but Sir Charles Dilke did not commit adultery with 
Mrs. Crawford. This came about thus: The plaint- 
iff substantiated his charge against his wife by 
proving her confession, corroborated by a witness, 
This sufficed as between the husband and wife, but 
was incompetent as against the co-respondent, 
Dilke. Of this ‘‘.tate of things” the Solicitors’ 
Journal says: ‘‘The only adultery charged was 
that in respect of which Sir Charles Dilke, as co- 
respondent, was acquitted, and the public, having 
discovered the true decision, are now asking, in 
various tones of indignation and scorn, how it is 
that if a wife is found guilty of adultery with A. 
B., A. B. is not found guilty of adultery with the 
wife? The lawyer's answer to this is of course ob- 
vious. All questions of fact must be tried inter 
partes, and the evidence admissible on an issue de- 
pends on the parties between whom that issue is 
tried. There are two questions ordinarily at issue 
in a divorce case, viz.: first, has the respondent 
committed adultery so as to entitle the husband to 
a divorce? And secondly, has the co-respondent 
committed adultery with the respondent so as to 
entitle the husband to damages? These questions, 
it was said in Stone v. Stone and Appleton, 2 Sw. & 
Tr. 608, ‘must be kept as distinct as if they were 
two separate causes tried by distinct juries.’ The 
admissions of the respondent are not admissible in 
evidence against the co-respondent; neither are the 
admissions of the co-respondent admissible against 
the respondent; whence it follows that the husband 
may succeed against the wife and fail against the 
co-respondent. And in the converse case the hus- 
band may succeed against the co-respondent and 
fail against the wife. This was what happened in 
acase which was tried five years ago, in which a 
co-respondent, having confessed that he had com- 
mitted the acts of adultery charged, was, on his 
own confession, mulected by a jury in a sum of 
£1,000 damages for having committed adultery 
with the wife, while the wife, against whom his 
confession was inadmissible in evidence, was found 
by the jury not to have committed adultery with 
the co-respondent. This is a plausible enough 
answer to the question put above, but that is not 
the real question at the root of the matter. The 


real question is whether in the case of an offense 
necessarily implying the joint delinquency of two 


Vou. 38 — No. 11. 





persons, if one is acquitted the other can be prop- 
erly condemned. Surely, both the accused, or 
neither, must be guilty. The question is not 
whether the co-respondent should be found guilty 
on the respondent’s confession, but whether the re- 
spondent should be found guilty if the co-respond- 
ent is acquitted. * * * Looking at the danger 
of collusion which it involves, and the extremely 
unsatisfactory nature of confessions of guilt made 
by women in a more or less hysterical condition, it 
seems to us that it would be well to establish by 
legislation the ‘technical principle’ which the 
judges in Robinson v. Robinson and Lane, 1 Sw. & 
Tr. 362, rejected.” The Law Times says: ‘* For the 
credit of English law and procedure we hope it 
will be a long time before another Crawford v. Dilke 
case comes into court. We cannot express our real 
opinion about everybody concerned in the judicial 
farce of Friday last. We may express sympathy 
with the attorney-general and Sir Henry James, who 
had to make themselves so painfully and ostenta- 
tiously responsible for a client whose absence from 
the witness-box was accounted for by a rigid adher- 
ence to the technical necessities of the case. We 
may also sympathize with the judge, who went be- 
yond the necessities of the case, and referred to the 
possible state of the lady’s mind, whose confession 
affected the co-respondent. Probably there has 
never been a case where the weaknesses of it as 
against one party were so startling and so transpar- 
ent, or which was so dominated by a pervading de- 
sire for one result above all others.” It is said that 
English wives are celebrated for their virtue, and it 
is the more to be wondered at when the laws seem 
to be contrived for the pleasure of the man and the 
slavery of the woman. We especially refer to the 
doctrine that the husband may have a divorce for 
adultery, but the wife may not unless it was accom- 
panied by cruel treatment. American maids would 
do well to wed at home. 


Mr. Albert Mathews, in a recent article in the 
Post ov ‘Code Legislation,” which he has also 
put forth in a pamphlet, in speaking of the opin- 
ions of Professor Koenig, of Berne, and Von 
Holzendorf, of Munich, and Doctor Lyon-Caen, of 
Paris, in favor of the proposed Code, says: ‘‘ It 
seems to me, with great respect, one might as well 
invoke the judgment of the Shah of Persia, or of 
the Mikado of Japan, to aid our Legislature in de- 
termining how far this proposed codification of our 
law is now either practicable or desirable. 1 cannot 
doubt that the conjectural opinions of these digni- 
taries concerning the practical workings of our 
mixed system of statute and common law would 
furnish quite as safe a guide to our Legislature as 
the speculations of these learned doctors.” No 
doubt our genial and cultivated friend is much bet- 
ter acquainted, through the medium of the reigning 
opera, with the ‘‘Mikado,” than with the three 
great jurists whose opinions are invoked, and we 
must confess that in one point the ‘‘ Mikado” is 
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worth listening to, and that is in his desire ‘‘ to 
make the punishment fit the crime.” In Mr. Math- 
ews’ case we should gladly consent to ‘‘ something 
lingering and humorous,” for writing such rank 
nonsense. But why does he not say something 
about the opinions of the judges of California on 
this subject? the opinions of practical men ac- 
quainted with the actual working of the Code for 
ten years. Mr. Mathews also thinks we should not 
be in too great a hurry —‘‘the people has survived 
the deprivation of its promised blessings for upward 
of twenty years, to say the least, without an audible 
murmur,” and they can afford to wait ‘‘a year or 
two longer.” He also proposes, in italics, to sub- 
mit the matter ‘‘ to a direct vote of the actual peo- 
ple of the present day.” We wonder that he does 
not propose the ‘‘ local-option”’ method. 


This last proposal differs materially from that of 
Mr. John Brooks Leavitt, who proposes, in ‘* An 
Open Letter” to Mr. Field, to submit the matter to 
the “actual” lawyers of the present day, to await 
their decision whether they shall have found the 
Code useful in determining mooted points in their 
practice, for a fixed period. Mr. Leavitt says we 
once declined to publish this proposal of his at 
length, and made a little gentle ridicule of it. We 
shouldn’t wonder; we have a great regard for Mr. 
Leavitt and his reputation, and we don’t see how 
we could help smiling at his idea, We are glad to 
see, however, that he proposes a substitute, if his 
favorite notion shall not gain acceptance, and that 
is a ‘‘commission of three or a dozen or fifty law- 
yers,” to examine and report whether “it is a good 
bill.” Much better than this would it be to enact 
it, subject to a report by three judges as to whether, 
and wherein it changes the existing law. On this 
a commission might agree; on the Brooks’ proposi- 
tion, never. 


We did not expect much from the taking of the 
opinions of the 289 members of the State Bar Asso- 
ciation, and we are not disappointed. Only 28 
answers had been returned when we inquired, but 
there is this to be noted: while some are opposed 
to codification in the abstract, and some have not 
read the proposed Code, not one was against the 
enactment of it who had read it, and was in favor 
of codification. This we sincerely believe would be 
the result of a general “census.” The profession 
would divide on the policy of codification, but 
would generally approve the work of the commis- 
sion if they believed in codification. 


In the case of the gallant, long-haired Texan who 
killed the panel thief in the city of New York, the 
jury have acquitted the prisoner, probably on the 
ground that it served him right. Although the re- 
sult seems rather shocking to some — not many — 
of the newspapers, yet it is evident that the jury 
had a fair choice between the story of the brother 
of the deceased and that of the prisoner. There is 





no doubt that the prisoner knew beforehand that 
the offer of the victim was a swindle— nobody 
gives ten thousand dollars for five hundred — and 
that he went determined to bring away that good 
money at all hazards. On the other hand, we can 
easily believe that the swindlers were equally deter- 
mined that he should not carry it away, and that 
they would have killed him rather than lose nine 
thousand five hundred. We can easily believe that 
they would have killed him for the odd five hun- 
dred. The position of the prisoner is not admira- 
ble; it is too adventurous for our calm, northern 
ways of thinking; and we hope the result will not 
encourage any more Texans in coming up here to 
beat the panel thieves. We also hope it will do 
something to suppress the industry in question. 
One peculiarity of the trial seems more in accordance 
with frontier courts than our own, and that is the 
unrestrained license of abuse tolerated in counsel 
on both sides. There was enough of this to give 
forty new trials in the western or southern States, 
but here it seems to excite no remark. 


———— 


NOTES OF CASES. 





N the case of State v. Davis, in the Vermont 
Supreme Court, concerning the sale of intoxi- 
cating liquors in this State to a resident of Ver- 
mont, sent C. O. D. by express, to which we have 
recently called attention, the following are the ma- 
terial portions of the opinion of Royce, C. J.: 
‘‘The liquors were ordered by residents of Ver- 
mont from dealers doing business in the State of 
New York, who selected from their stock such 
quantities and kinds of goods as they thought 
proper in compliance with the terms of the order, 
put them up in packages, directed them to the con- 
signees, and delivered them to the express com- 
pany as a common carrier of goods for transporta- 
tion, accompanied with a bill or invoice for collec- 
tion. The shipment was in each instance which it 
is necessary here to consider ‘C. O. D.,’ and the 
cases show that the effect of the transaction was a 
direction by the shipper to the express company 
not to deliver the goods to the consignees except 
upon payment of the amount specified in the 
C. O. D. bills, together with the charges for the 
transportation of the packages, and for the return 
of the money paid. This direction was understood 
by the express company, which received the ship- 
ments coupled therewith. Whether or not, and 
when the legal title in property sold passes from 
the vendor to the vendee, is always a question of 
the intention of the parties, which is to be gath- 
ered from their acts, and all the facts and circum- 
stances of the case taken together. In order that 
the title may pass, as was said by Morton, J., in 
Mason v. Thompson, 18 Pick. 305, ‘the owner must 
intend to part with his property, and the purchaser 
to become the immediate owner. Their two minds 
must meet on this point; and if any thing remains 
to be due before either assents, it may be an in- 
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choate contract, but it is not a perfect sale.’ The 
authorities seem to be uniform on this point, and 
the acts of the parties are regarded as evidence by 
which the court or jury may ascertain and deter- 
mine their intent. Benj. Sales, §§ 311, 319, note c. 
When there is a condition precedent attached to 
the contract the title in the property does not pass 
to the vendee until performance or waiver of the 
condition, even though there be an actual delivery 
of possession. Benj. Sales, § 820, note d. The 
Vermont cases to the above points are referred to 
in Roberts’ Digest, 610, et seg., and need not be 
specially reviewed here. In the cases under con- 
sideration the vendors of the liquors shipped them 
in accordance with the terms of the orders re- 
ceived, and the mode of shipment was as above 
stated. They delivered the packages of liquors, 
properly addressed to the several persons ordering 
the same, to the express company, to be transported 
by that company, and delivered by it to the con- 
signees upon fulfillment by them of a specified con- 
dition precedent, namely, payment of tiie purchase- 
price and transportation charges, and not other- 
wise. Attached to the very body of the contract, 
and to the act of delivery to the carrier, was the 
condition of payment before delivery of possession 
to the consignee. With this condition unfulfilled, 
and not waived, it would be impossible to say that 
a delivery to the carrier was intended by the con- 
signor as a delivery to the consignee, or as a sur- 
render of the legal title. The goods were intrusted 
to the carrier to transport to the place of destina- 
tion named, there to present them for acceptance 
to the consignee, and if he accepted them, and paid 
the accompanying invoice and the transportation 
charges to deliver them to him; otherwise to notify 
the consignor, and hold them subject to his order. 
It is difficult to see how a seller could more posi- 
tively and unequivocally express his intention not 
to relinquish his right of property or possession in 
goods until payment of purchase-price than by this 
method of shipment. We do not think the case is 
distinguishable in principle from that of a vendor 
who sends his clerk or agent to deliver the goods, 
or forwards them to, or makes them deliverable 
upon the order of his agent, with instructions not 
to deliver them except on payment of the price, or 
performance of some other specified condition pre- 
cedent by the vendee. The vendors made the ex- 
press company their agent in the matter of the de- 
livery of the goods, with instructions not to part 
with the possession of them except upon prior or 
contemporaneous receipt of the price. The con- 
tract of sale therefore remained inchoate or execu- 
tory while the goods were in transit or in the 
hands of the express company, and could only be- 
come executed and complete by their delivery to 
the consignees. There was a completed executory 
contract of sale in New York, but the completed 
sale was, or was to be, in this State.” Citing Peo- 
ple v. Shriver, 31 ALB. Law Jour. 163. The rest 
of the opinion is mainly taken up with the consid- 
eration of constitutional questions. 





In Smith v. City of Rochester, 38 Hun, 612, it is 
held that a riparian owner may enjoin another from 
illegally diverting the water of a lake furnishing 
motive power to his mills, although the diversion 
occasions no actual damage. Rumsey, J., ob- 
served: ‘* The question is still presented whether a 
violation of a right not accompanied by damage is 
sufficient to sustain an injunction. The question 
has been mooted many times in the courts of 
this country and in England, and the authori- 
ties upon it are numerous. In actions at law 
it seems to be undisputed that whenever an 
injury is done to a right, actual damage is 
not indispensable as the foundation of an ac- 
tion. Embrey v. Owen, 6 Exch. 352; Parker v. Gris- 
wold, 17 Conn. 288; Blanchard v. Baker, 8 Greenl. 
258; Lund v. New Bedford, 121 Mass. 286. The 
leading case in equity in this country is Webb v. 
Portland Manufacturing Co., 3 Sumn. 189, decided 
by Judge Story, sitting in the Circuit Court of the 
United States in Maine. The question presented 
was, as stated by the court whether to maintain an 
action to prevent the diversion of a water-course it 
is essential for the plaintiff to establish any actual 
damage. The conclusion reached was that where 
the act done was such that by its repetition or con- 
tinuance it may become the foundation or evidence 
of an adverse right, the case was a proper one for 
equity to interpose by way of injunction. This 
case has been cited with approval many times both 
in the United States and in England, The Supreme 
Court of Massachusetts regard it as settling the law 
that when a person is asserting a right, which at 
the time does no damage, but which may operate by 
long continuance to destroy or diminish the right 
of the plaintiff, even if that right is not then exer-. 
cised by the plaintiff, and there is no present inten- 
tion of exercising it, he will be restrained by in- 
junction. Brookline v. Mackintosh, 183 Mass. 215, 
224. The same principle is established in England 
in actions of this class in several cases. Crossley v. 
Lightowler, L. R., 3 Eq. 279, 298; 8. C., L. R, 2 
Ch. App. 478. In the recent case of Wilts and 
Berks Canat Navigation Co. v. Swindon W. Oo., L. 
R., $ Ch. App. 451, the question was squarely pre- 
sented. The suit was brought to restrain a diver- 
sion of the water which supplied plaintiffs’ canal 
for the purpose of supplying the defendants’ works, 
The vice chancellor dismissed the bill because in 
his opinion the plaintiffs had not the right they 
claimed, and even if they had it the abstraction of 
water by the defendants was not of such an amount 
as would justify the complaint. Upon appeal the 
decree of the vice chancellor was reversed, the 
lords justices agreeing that the plaintiffs had es- 
tablished their right, and that as the defendants 
had invaded it under claim of an adverse right, the 
plaintiffs were entitled to restrain such invasion 
without having suffered any actual damage. The 
decree of the lords justices was affirmed by the 
house of lords. L. R., 7 H. L. 697. The case of 
Webb v. Portland Manufacturing Co., was cited and 
approved by the General Term in Corning v. Troy 
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I think, that upon a careful examination the case 
last cited must be regarded as establishing the 
same rule. It appears by the findings of fact in 
that case that the defendants, under claim of right, 
had diverted a quantity of water from the stream 
running through plaintiffs’ land. The quantity 
diverted was sufficient to run one run of stone, but 
the plaintiffs had never used or attempted to use 
the water, and there was no finding that the plaint- 
iffs had suffered any damage from the diversion. 
But the court, both at General Term and in the 
Court of Appeals, held that where there was a clear 
violation of the right the plaintiffs could recover 
without proof of actual damage. 39 Barb. 327; 
8. C., 40 N. Y. 204, 207. It is true that Judge 
Woodruff says, on page 220, that if it was clear that 
the restoration of the water was of no value to the 
plaintiffs the case would not call for equitable in- 
terfence. But it is quite evident that he did not 
mean by that expression to be understood as saying 
that the plaintiffs must show actual damage already 
suffered to entitle them to their injunction, because 
he says that although they have not used the water 
they can make it available, and as their right is es- 
tablished they should have the relief. The defend- 
ant cites several cases in which it was held that a 
court of equity will not interfere by way of manda- 
tory injunction except in cases in which serious 
damage would be suffered by such interference be- 
ing withheld. In Wood v. Sutcliffe, 2 Sim. Ch. 
(N. 8.) 163, the facts were that the right of the 
plaintiffs was admitted by defendant, and the vice- 
chancellor denying the injunction put his decision 
upon the ground that the plaintiffs were guilty of 
laches, and that the case showed that the injury 
was capable of being compensated by money. Pp. 
169, 170. It is evident that he did not intend to 
hold that where a right was invaded equity would 
not interfere because the damages were trifling, be- 
cause he had emphatically repudiated that proposi- 
tion in the case of Rochdale Canal Co. v. King, 2 
Sim. Ch. (N. S.) 78, 85. In Durell v. Pritchard, L. 
R., 1 Ch. App. 244, there was no invasion of the 
right, and the real injury was only temporary, and 
could not ripen into an adverse right. The lords 
justices in that case refuse to follow Deere v. Quest, 
1 Myl. & Cr. 516, saying that it does not support 
the rule that a mandatory injunction will not be 
granted where the damage was completed before 
the bill was filed. In Jacomb v. Knight,3 DeG., J. 
& §. 533, no right could be acquired against the 
plaintiff, and he could obtain adequate compensa- 
tion at law. I have not had access to the other 
cases cited by the defendant. I have examined 
many other cases on this subject but I have found 
none to impugn the rule as laid down by Judge 
Story in Webb v. Portland Manufacturing Co., 1 
High Inj., § 875.” Haight, J., dissenting, citing 
Kensit v. Gt. East. Ry. Co.,27 Ch. Div. 122; Earl of 
Sandwich v. Gt. North. Ry. Co., 10 id. 707; Elliot 
v. Fitchburg R. Co., 10 Cush. 191; Garwood v. N. 


SURVIVAL AND ABATEMENT OF ACTIONS. 
If. 
NDER this statute the following actions have been 
held to abate by death; an action for seduction, 
People, ex rel., etc., v. Tioga Com. Pleas, 19 Wend. 73; 
Holliday v. Parker, 23 Hun, 71; an action for breach of 
promise to marry, Wade v. Kalbfleisch,58 N. Y. 286; 
a trustee’s liability for a penalty under the Manufact- 
uring Act, 96 N. Y. 323; for fraud in inducing one to 
marry another who has no power to contract a valid 
marriage, Price v. Price,75 N. Y. 244; or to recover 
damages for loss of support by the wife under the 
Civil Damage Act, Moriorty v. Bartlett, 99 N. Y. 651; 
or to recover damages sustained by extending credit 
to one who is insolvent under fraudulent representa- 
tions respecting his financial standing made by a third 
person, Zabriskie v. Smith, 13 N. Y. 322. This last 
case cannot be regarded as sound. It was declared by 
the court in Field vy. N. Y.C. & H. R. R. Co., 25 How. 
Pr. 285, to have been incorrectly decided, and that the 
court overlooked the statute. It is certainly over- 
ruled by the decision in Haight v. Hoyt, 19 N. Y. 464, 
where the court held that a cause of action for dam- 
ages Sustained by reason of fraudulent representations 
as to an incumbrance upon real property survived 
against the personal representatives of the party mak- 
ing the representations. To sameeffect Bond v. Smith, 
4 Hun, 48. Are property interests injured any more 
when by reason of fraudulent statements a person has 
been compelled to pay an incumbrance upon property 
than when because of such a statement he has lost 
money or property by giving credit to an irresponsible 
party? The decisions which hold that an action for 
seduction does not survive under the statute are like- 
wise unsound. Are not property interests directly 
injured by the loss of service, and the expenses attend- 
ing confinement? The case of Cregin v. Brooklyn 
Crosstown 2. Co., is conclusive on this point. In that 
case the plaintiff brought an action for damages sus- 
tained by reason of an injury to his wife on one of the 
cars on defendant’s road. The plaintiff having died,a 
motion was made to have it continued in the name of 
his administrator. The motion was granted, and on 
appeal the order was affirmed, the court saying: ‘The 
wrong done in the present case is alleged in the com- 
plaint to have been a wrongful injury to the person of 
the plaintiff's wife, whereby she was rendered per- 
manently unable to attend to her household duties 
and other duties, and the plaintiff was obliged to ex- 
pend sums of money in procuring medicines and neces- 
saries, and employing physicians to treat her for her 
injuries, and that he had been and would be deprived 
of her services and comfort. TZhis we think wasa 
wrong done to the rights and interests of the husband. 
He had a right to the services of his wife, they were 
of pecuniary value to him, and any wrong by which he 
was deprived of those services, or put to expense, to 
remedy, or palliate the consequences of the injury to 
his wife, was a wrong done to his rights and interests. 
Adopting the construction that pecuniary rights and in- 
terests only are protected by the statute, these were 
plainly involved; and if the pleader had Jeft out the 
word ‘comforts’ the complaint would have disclosed 
an injury to pecuniary interests exclusively. We do 
not think that because in addition to the injury to 
these interests the personal comfort of the plaintiff 
was interfered with, that circumstance should de- 
prive his representatives of their remedy for the pe- 
cuniary injuries which he sustained and which di- 
minished his estate; nor do we think that it can be 
laid down as a rule of universal application to all 
classes of society that in sucha case the injury to the 
personal feelings and comfort of the husband is the 
gravamen of the wrong and the pecuniary injury 4 
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mere incident of which the law will not take notice 
indepenendently of the former.”’ 

This concluding sentence applies with peculiar force 
and appropriateness to the case of an action for seduc- 
tion. ‘‘The injury to the personal feelings’’ in such 
a case ‘‘is not the gravamen of the action and the pe- 
cuniary injury a mere incident.’’ It is true! that the 
cases declare that the gist of such an action is the dis- 
grace and shame suffered by the parent, but this ex- 
pression is used simply to show that the legal charac- 
ter of the action is a mere fiction, and that the action 
therefore ought not to be defeated when there is any 
evidence however slight showing that the relation of 
master and servant existed between the girl seduced 
and the parent bringing the action. It would be agross 
perversion of language to assert that the meaning of 
that doctrine is, that damages to the parent’s property 
or estate are matters of no importance in such an ac- 
tion. They constitute the entire damages in those 
cases where there is no relation by blood or affinity 
between the master and servant seduced. Is the mas- 
ter in such a case absolutely remediless, even though 
he has suffered a heavy pecuniary loss by the seduction 
of his servant? The statuteemphatically says, ‘‘No.’’ 
Are then the rights of a parent inferior to those of a 
mere master? May not he who has been forever dis- 
graced, and who has suffered unspeakable anguish, re- 
cover even the money which the wrong of the seducer 
has taken from him? Shall the master who has sus- 
tained only a pecuniary injury be awarded complete 
justice; and the parent, because his feelings have been 
injured beyond the powerof money even to compen- 
sate fully, be turned away, as rejected suitor, and not 
even allowed to recover what he has been forced to 
expend on account of the seducer's violation of his 
rights? Verily if this be the law, he who has suffered 
the greatest wrong shall have the least redress, or 
rather shal/ have no redress at all! 

In Scott v. Brown, 24 Hun, 620, the court held that a 
cause of action against defendant's testator for dam- 
ages to plaintiff by causing the sickness of five and 
the death of three of his children, by negligently re- 
pairing sewer pipes, whereby sewer gas was suffered to 
escape and the children poisoned, survived against 
testator’s executrix asto damages to plaintiff's prop- 
erty, expenses necessarily incurred during their sick- 
ness, etc. 

The Massachusetts statute provides for the survival 
of actions for damages done to ‘‘real or personal es- 
tate.’’ These words have uniformly been construed 
by the Supreme Court of that State as relating to and 
including only actions for damage to specific real or 
personal property. 

In Read v. Hatch, 19 Pick. 47, the court decided that 
an action for fraudulently representing an irresponsi- 
ble person to be solvent, on the strength of which 
credit was extended to the insolveut and damages 
sustained by the creditor, would not survive the death 
of the defendant. 

In Cummings v. Bird, 115 Mass. 346, plaintiff alleged 
that by reason of a libel by the defendant against him 
he lost a lucrative situation. He subsequently died, 
and the action was held to abate by his death. 

In Leggate v. Moulton, 115 Mass. 552, the plaintiff 
averred that he was induced to part with his real es- 
tate by reason of certain fraudulent representations 
made by the defendant. The right to maintain the 
action was held to be destroyed by plaintiff's death, 
the court saying: ‘It is argued that within the 
meaning of the statutes this is a damage done to the 
estate of the intestate because she was induced by the 
fraud of the defendant to convey it to one who un- 
justly deprived her of the payment therefor. The 
statute was however intended to give a remedy which 
should survive only for injuries of a specific character 





to real or personal estate, and do not include actions 
for damages for frauds committed upon the intestate 
by which she might have been induced to part with 
her property at less than its value, or so to conduct 
herself on account of the confidence reposed by 
her in the party thus deceiving her as to diminish her 
property.” 

The Missouri statute is the same as that of New 
York. 

In James vy. Christy, 18 Mo. 162, it was held that an 
action against a common carrier by a father for dam. 
ages on account of the death of his son survived. See 
also Higgins v. Breen, 9 Mo. 497. But see Stanley v. 
Vogel, 9 Mo. App. 100. 

In Baker v. Crandall, 78 Mo. 584; 8. C., 47 Am. Rep. 
126, the court held that an action for deceit would lie 
under that statute, and even argued that the action 
would lie under the act of Edward III. This is op- 
posed to the decision in Zabriskie v. Smith, and is in 
harmony with the ruling in Haight v. Hayt. Its 
soundness cannot be assailed. 

Where one of the parties to an action that abates on 
the death of either party dies after, verdict and be- 
fore judgment the action does not survive, and no 
judgment can be entered. Of course, the judgment if 
entered at all, must be entered in the name of the de- 
ceased party or against him, there being no authority 
to permit a judgment in tort to be entered in favor of 
or against the personal representatives of the decedent, 
and in the absence of special circumstances warrant- 
ing the entry of the judgment nunc pro tunc as of a 
time anterior to the death of the deceased party, no 
judgment could be entered in favor of or against such 
deceased party. That the action abated in such a case 
was held in Jreland v. Champneys, 4 Taunt. 885; More 
v. Bennett, 65 Barb. 338; Wood v. Phillips, 11 Abb. Pr. 
(N. 8.) 1. 

But where the delay after verdict and before the 
entry of judgment is caused by the court, the court to 
prevent a wrong being done to the successful party by 
its own delay will direct that the judgment be entered 
as of the time when the verdict was rendered, and be- 
fore the death of the deceased party. Ferry v. Wilson, 
7 Mass. 395; Anonymous, 1 Hayw. (N. C.) 500; Long v. 
Hitchcock, 3 Ham. (Ohio) 274; Gaines v. Coon, 2 Dana, 
231; Kelley v. Riley, 106 Mass. 341; Twycross v. Grant, 
27 N. R. 87; Ryghtmyre v. Durham, 12 Wend. 245. 

In Springfield v. Worcester, 2 Cush. 52, the court per- 
mitted a judgment under a penal statute to be entered 
subsequently to the repeal thereof where a verdict had 
been rendered before the repeal, and the entry of the 
judgment was delayed by the court reserving for con- 
sideration certain questions of law. 

In England the court, on granting a new trial in ac- 
tions which do not survive,sometimes imposes upon the 
defendant the condition that the death of either party 
shall not work an abatement of the action. Griffith v. 
Williams, 1 Cromp. & Ja. 47; Palmer v. Cohen, 2 B. & 
Ad. 966. Butin each of these cases it would seem 
that the granting of the new trial rested in the discre- 
tion of the court, and the new trial was awarded as a 
judicial favor or indulgence, and not asa matter of 
absolute right. It cannot be the law that where the 
defendant has an undeniable legal right to a new trial, 
the court can impose terms that death shall not cause 
the action to abate as acondition on which the new 
trial will be granted. 

In Griffith y. Williams, the action was for breach of 
promise. On the hearing of a motion for anew trial 
it was urged that the application should be denied 
because the plaintiff had died since the entry of 
judgment, and that after the verdict had been set 
aside the action would abate. But the court replied to 
this argument that on granting the new trial it could 
impose upon the defendant the condition that on the 
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new hearing the verdict and judgment should be en- 
tered as of the time when the first trial was had. The 
case of Palmer v. Cohen was an action for libel. The 
court reached the same conclusion. It will be noticed 
that in all the cases where such terms have been im- 
posed the defendant has not been insisting upon a 
legal right, but has been before the court in the posi- 
tion of a suppliant, asking the indulgence of the 
court. 

In Ames v. Webbers, 10 Wend. 576, the defendant in 
an action for an escape made au application to put the 
case over the term on the ground of the absence of a 
material witness. It appearing that defendant was 
afflicted with a fatal malady, the court required the 
defendant to stipulate that the action should not 
abate by his death before the next trial. On motion 
to set aside the stipulation given under this require- 
ment the court held that the condition was properly 
imposed. 

In Cory. N. Y. C. & H. RB. R. Co., 63 N. Y. 414, the 
defendant moved to have the case put over the term. 
The court decided that the motion should be granted 
only on condition that the counsel forthe defendant 
stipulated that in case of the death of the plaintiff be- 
fore final judgment, the action should not abate. This 
stipulation was signed by the defendant's counsel. 
Snbsequently the case was tried and plaintiff recov- 
ered a verdict, and judgment thereon was duly en- 
tered. The verdict and judgment were afterward set 
aside; and before another trial could be had the 
plaintiff died. On the new trial defendant moved to 
dismiss the action on the ground of abatement by 
plaintiff's death. The stipulation was then offered in 
evidence and the motion denied. On appeal the Court 
of Appeals affirmed the decision of the court below. 
After reviewing the cases on the subject the court 
say: ‘‘These cases we think sufficiently establish the 
power of the court to annex the condition imposed in 
this case, and to make it effectual by allowing the case 
to proceed after the death of the plaintiff in his name, 
taking no notice of that fact.’’ While the case does 
not disclose the order which fixed the terms in which 
the requirement to stipulate against abatement by 
death was incorporated, yet the court assumed all 
through the opinion that the giving of the stipulation 
was not the merely voluntary act of the counsel for 
defendant, but was executed under and in pursuance 
of the terms of the order which permitted the case to 
be put over the term. Indeed the court expressly re- 
fused to pass upon the validity of such a stipulation 
where there is no order requiring it to be given. ‘‘ We 
are not called upon to consider or decide whether a 
bare agreement of parties not made in a pending liti- 
gation, or with the sanction of the court, that an exist- 
ing cause of action which abates on the death of one 
of the parties shall survive, can be enforced.’ But in 
Garlington v. Clutton, 1 Call. (Va.) 452, it was held that 
such an agreement is valid, and prevents the abate- 
ment of an action which would otherwise abate. 
Another interesting question, which was decided in 
Coav. N. Y. C.& H. R. R. Co., is that the force of 
the stipulation was not spent when the first verdict 
and judgment were rendered, but that it prevented an 
abatement of the action absolutely and for all time. 
The court said: ‘The force of the stipulation was not 
spent when the first verdict and judgment was” 
(were) “‘rendered. There are no words of limitation 
and the contingency contemplated was the death of 
the plaintiff before the action should be finally deter- 
mined. * * * Thestipulation by fair intendment 
and construction was to continue in force until final 
judgment in the cause, although meanwhile a verdict 
and judgment should be rendered in the plaintiff's 
favor and be set aside. Doe v. Bird,7 C. & P. 6.’’ The 
stipulation which was construed was in the following 





language: ‘It is also stipulated that in case of the 
death of the plaintiff herein, before final judgment 
and determination of this action, that the alleged 
cause of action shall survive, and any verdict 
and judgment therein be regarded as if rendered in 
the life-time of the plaintiff..’ After judgment the 
death of neither party abates the action so far as an 
appeal or writ of error is concerned. The defeated 
party may appeal, even though the action will abate 
after the judgment has been set aside. Carroll y. 
Bowie, 7 Gill. (Md.) 34; Burns v. Stanton, 24 Miss. 580; 
Walpole v. Smith, 4 Blackf. (Ind.) 151;,Cox v. Whit- 
field, 18 Ala. 7388; Gibbs v. Belcher, 30 Tex. 80; Wood 
v. Phillips, 11 Abb. Pr. (N.S.)1; Wren v. Moss, 2 Gill. 
(Ill.) 72; Danforth v. Danforth, 111 lll. 236; Thompson 
v. Central R. Co., 60 Ga. 120; Kimbrough v. Mitchell, 1 
Head, 539; Comstock v. Dodge, 43 How. Pr. 97; Atlantic 
Dock Co. v. Mayor, 53 N. Y. 64; Spooner v. Keeler, 51 
id. 527-536; Shafer v. Shafer, 30 Mich. 163. 

In Cox v. Whitfield the court says of a writ of error 
sued out by a defendant against whom a judgment in 
an action which does not survive is rendered: ‘ The 
proceeding becomes a new action. The defendant 
below becomes the actor here, and the original 
cause of action has become merged in the judgment 
to reverse which is the object of the present action. 
If then the judgment which is complained of as erro- 
neous survives, the cause of action as io the writ of 
error survives.” 

In Wren v. Moss the court decided that a wife 
against whom a decree of divorce had been granted 
might after the death of her husband prosecute a writ 
of error to reverse the decree. The reasons for such 
a rule are stated with great clearness and precision in 
this case: ‘‘ The plaintiff in error complains that she 
has been injured by an erroneous decree. If so she 
ought to find a remedy by writ of error; for although 
by the death of the complainant the parties were di- 
vorced and no further proceedings could be had, yet 
the mode of effecting the same object by a decree will, 
if erroneous, unjustly deprive the plaintiff in error of 
all right in dower or interest in the personalty. It is 
plain therefore that she may be greatly aggrieved by 
the decree if erroneous. If aggrieved she ought to 
find a remedy by appeal or writ of error.’”’ In that 
case all the parties who might be affected by a reversal 
of the decree were brought before the court. So they 
were in Shafer v. Shafer, 30 Mich. 163, where the ap- 
peal was heard after the husband’s death. And in 
Danforth 7. Danforth the court said in action of the 
same nature, and in which substantially the same 
question was involved: ‘‘But where a decree of di- 
vorce has been improperly obtained, and the proceed- 
ings are erroneous, the party whose property rights 
have been injuriously affected by such decree ought 
not to be concluded by reason of the subsequent death 
of the other party. While both parties live a writ of 
error lies to reverse an erroneous decree of divorce, 
the effect of which is to restore both parties to their 
former status of husband and wifein law; and after 
the death of one it ought to lie in favor of the other 
party, not for the same purpose, but to restore the sur- 
vivor to his or her rights of property divested erroneously 
by the decree.” 

In Shafer v. Shafer, 30 Mich. 163, the court held that 
the wife might go on with an appeal granting a divorce 
although her husband had died since the rendering 
of the decree; and that the heirs and personal repre- 
sentatives must be made parties to the appeal. 

The personal representatives of a person in whose 
favor a judgment has been rendered but subse- 
quently set aside, may seek by appeal to re-establish 
the original judgment, even after his death in a case 
where death abates the action. This was held by the 
New York Court of Appeals in Wood v. Phillips. The 
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New York Code permits a judgment in an action 
sounffing in tort to be entered after the death of either 
party where they both survive the rendering of the 
verdict. § 763 0f the Code. The verdict in this case 
was rendered before death, but it was subsequently 
set aside and judgment was never entered. The Court 
of Appeals held that under the provision of the Code 
authorizing the entry of the judgment in the name of 
the deceased party, the verdict became assets, the 
same as a judgment under the common-law rule en- 
tered before death would become assets, and that the 
personal representatives were vested with the right to 
appeal for the purpose of reinstating the verdict set 
aside. But after the judgment which is binding on 
the defendant or his representatives is finally set 
aside or reversed, no new trialcan be had, for then the 
case stands as though no trial had ever been had and 
no judgment ever entered, and of course the action 
abates. The parties are placed in the same situation 
they would have occupied had the case never been 
tried, and when the death of either party is estab- 
lished the cause of action is forever gone. Allof the 
cases enunciate this doctrine. Cox v. Whitman, 18 
Ala. 738; Harrison v. Moseley, 31 Tex. 608; Benjamin 
v. Smith, 17 Wend. 208; Wood v. Phillips; Comstock v. 
Dodge, 43 How. Pr. 97; Spooner v. Keeler, 51 N. Y. 
527-536; Wren v. Moss, 2 Gil. (Ill.) 72; Danforth v. Dan- 
forth, 111 Ill. 236; Kelsey v. Jewett, 34 Hun, 11. Of 
course the judgment is not destroyed by the death of 
either party. So long as that particular judgment 
stands, the action is not affected by the death of the 
plaintiff or the defendant. Long v. Hitchcock, 3 Ohio 

t. 274; Taney v. Edwards, 26 Tex. 224; Gibbs v. Del- 
cher, 30id. 80; Coxv. Whitfield, 18 Ala. 738. But it 
has been held that an award is not a judgment within 
the meaning of this rule, even though the statute pro- 
vides that an award shall have the effect of a judg- 
ment and bea lien on real estate. Miller v. Umbe- 
hower, 10 Serg. & R. 31. 

The action for divorce cannot be regarded as coming 
under the head of an action fora tort, but it has been 
held that the death of either party before final decree 
abates the action. Ewald v. Corbelt, 32 Cal. 493; Pear- 
son v. Darrington, 32 Ala. 257; Swan v. Harrison, 2 
Caldw. 534; Wren v. Moss; Danforth vy. Danforth; Me- 
Curley v. McCurley, 60 Md. 185; 8. C., 45 Am. Rep. 717. 
The subject-matter of such an action is the dissolution 
of the marriage relation existing between husband 
and wife. The effect which the decree of divorce has 
upon property interests is merely incidental. Courts 
do not entertain jurisdiction of divorce suits for the 
sole purpose of divesting inchoate rights in property 
growing out of the marriage relation. The enly ob- 
ject of the action is to annul the status of the parties 
as husband and wife because one of them had for- 
fejted his or her right to have it continued. 

The divorce of death anticipates and renders un- 
necessary the divorce of the law. Death having 
wrought what was sought to be accomplished by the 
action, nothing remains to warrant its continuance. 
It has been held that imprisonment for life abates an 
action for tort the same as death. Freeman v. Frank, 
10 Abb. Pr. 371. If the death precedes the action and 
appears on the face of the complaint, the question of 
abatement may be raised by demurrer. Leggate v. 
Moulton, 115 Mass. 552; Hegerich v. Keddie, 99 N. Y. 
258; or by plea in abatement or at the trial without 
any plea. Baltimore, etc., R. Co. v. Ritchie, 31,Md. 
141. 

But suppose the death occurs after the commence- 
ment of the action, when should the question be pre- 
sented? That it may be raised on the motion to have 
the personal representatives of one of the parties 
made parties isclear. All of the authorities agree on 
this proposition. Wade v. Kalbfleisch; Cregin v. Brook- 





lyn Crosstown &. Co. ; Price v. Price ; Moriority v. Bart- 
lett, 99 N. Y. 651; Stokes v. Stickney. 

But in those jurisdictions in which the mere death 
of a party where the cause of action survives does not 
abate the action,and where the personal representatives 
may in a proper case be substituted on motion, will 
the failure to oppose the motion on the ground that 
the cause of action does not survive, and the failure 
to appeal from the order if it permits the continuance 
of the action in favor of or against the personal rep- 
resentatives, operate asa bar to the raising of the 
question on the trial? It would seem not. 

In Boor v. Lowery, the administrator of one of the 
defendants was substituted as defendant in the place 
of the deceased defendant. It does not appear that 
the decision of the court then made was appealed 
from. The appeal was taken from the judgment, and 
the court discussed the question of the survivability 
of the action as though there was no doubt but that it 
could be raised in that manner in spite of the failure 
to appeal from the order making the administrator a 
party. To same effect is Kelsey v. Jewett, 34 Hun, 11, 
where the administrators of plaintiff were substituted, 
and were granted leave to file supplemental complaint. 
No appeal was taken from the order substituting the 
administrators; but the defendant demurred to the 
supplemental complaint on the ground that the com- 
plaint did not set forth a cause of action, and in that 
manner the question was raised. The defendant was 
not adjudged bound by the orderof substitution be- 
cause he had not appealed from it, but on the con- 
trary the question was decided on the demurrer. 

At common law and under the statute of 4 Edward 
III the death of the defendant abated an action for 
replevin whether pending or not yet commenced. 
Potter v. Van Vranken, 30 N. Y. 627; Hanbly v. Trott, 
Cowp. 371; Mellen v. Baldwin, 4 Mass. 371; Lahey v. 
Brady, 1 Daley, 443; Webber’s Exa’rs v. Underhill, 19 
Wend. 447; Burtle v. Luce, 1 N. Y. 163; Campfleld v. 
Dearick, 6 Duer, 685. 

In Roberts v. Marsen, 23 Hun, 486, the court after 
referring to the change which has been wrought in 
the law of the survivability of actions by the NewYork 
statute,said with regard to the abatement of that action 
which was an action of replevin: “If it was neces- 
sary for the determination of this appeal to decide the 
question we should hesitate long before holding that 
the death of Edward T. Marsen (the defendant) caused 
the abatement of the action.’?’ That this opinion of 
the court is correct cannot be doubted. But even at 
common law the action of replevin might be main- 
tained against the personal representatives of the per- 
son who had wrongfully possessed himself of the prop- 
erty in his life-time, provided such personal represen- 
tatives themselves were in possession of the property. 
Mason v. Dixon, Sir Wm. Jones Rep. 173; otter v. 
Van Vranken, 36 N. Y. 627. In the first case the 
court said: ‘‘ But if the executor have the goodsin 
his possession then detinue would lie against him 
upon his own possession.’’ It seems to be undisputed 
that the death of the plaintiff or of the party from 
whom the property is taken will not work the de- 
struction of an action of replevin. VJolter v. Van 
Vranken ; Lahey v. Brady ; Countess of Rutland’s case; 
1Cr. Eliz. 378; Berwick v. Andrews, 2 Ld. Raym. 
973-4; Bishop of Coventry and Litchfield’s case,1 An- 
derson R. 241. In this last case the court pursued the 
same liberal course in construing the act of Edward 
III, as was adopted in Wilson v. Keesbley, 7 East, 134, 
by Lord Ellenborough. The court said that where the 
testator had been wrongfully deprived of his property, 
it was the spirit and meaning of the act that the ex- 
ecutor should have any action which the testator 
could have had if living. The law on this whole 
subject of the abatement and survivability of ac- 
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tions of repleviw is clearly summed up by Chief 
Justice Parsons in Mellen vy. Baldwin, 4 Mass. 480. 
which may be considered the leading case in this 
country on the subject. Hesays: ‘In replevin the 
ground of action for the plaintiff is his property, 
either general or special, and a tortious violation of 
his right of property by the defendant. The defend- 
ant is therefore charged with a tort which cannot 
survive against his executor or administrator * * * 
But the executor or administrator of a plaintiff in re- 
plevin may come in and prosecute, because the chat- 
tels of the deceased being vested in him by the law, 
he might sue a replevin against the defendant who had 
unlawfully taken them and this within the equity of 
the statute of 4 Edward III.” 

In Johnson v. Elwood, 82 N. Y. 362, anovel question 
was decided. The action was brought to restrain de- 
fendant from entering upon certain property claimed 
to be owned by plaintiff and from cutting timber 
thereon. The defendant died and the action was sub- 
sequently dismissed for want of prosecution. De- 
fendant’s administratrix then moved for an order of 
reference to ascertain and assessthe damages which 
defendant had sustained by reason of a temporary in- 
junction which had been granted inthe action. On 
appeal the court held that the action being purely 
personal in its nature, did not survive the death of the 
defendant, and that therefore the court had no au- 
thority to order that the defendant’s damages be as- 
sessed. Thecourt said: ‘The plaintiff claims that 
no order of reference could be made in this case, for 
the reason that the action abated in consequence of 
the death of the defendant before any trial, and that 
the cause of action did not survive. It is evident that 
if the plaintiff had succeeded in maintaining a right to 
the injunction order after the defendant’s death, no 
judgment could have been entered against the de- 
fendant; nor is itapparent in what manner his rep- 
resentatives could have been restrained in this action. 
The acts of the defendant, in interfering with the lots 
in question, were of acharacter purely personal to 
himself, and the restraint upon him by injunction 
was at an end upon his decease, and the maxim, actio 
personalis moritur cum persona applies. As the ac- 
tion became abated and did not survive upon the 
death of the defendant against his heirs or represen- 
tatives, there was no authority in the court to direct 
its discontinuance or to make any other order than 
that it be deemed abated by such death. It follows, 
from what has already been remarked, that the order 
of reference to ascertain the damages cannot be sus- 
tained without a violation of a well-settled and sound 
rule of law, and it would therefore be impossible to 
continue the action for any purpose.”’ 

Guy C. H. Coruiss. 

POUGHKEEPSIE, N. Y. 
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MASTER AND SERVANT—DISMISSAL FOR SPEC- 
ULATING IN STOCKS. 


QUEEN’S BENCH DIVISION, NOV, 1885. 


PEARCE V. FosTer.* 

A confidential clerk of commission merchants engaged se- 
cretly and deeply in stock speculations, which resulted 
disastrously to him, and put him in danger of insolvency. 
Held, that on discovering this his employers might dismiss 
him, although he had always efficiently discharged his du- 
ties. 

CTION by a servant for wrongful dismissal. 
opinion states the case. 


*53 L. T. Rep. (N. 8S.) 867 
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Murphy, Q. C. (with him English Harrison), for 
plaintiff. 

C. Russell, Q. C., and Shiress Will, Q. C. (with them 
Moulton, Q. C., and A. J. Ashton), for defendants. 


Grove, J. This was an action brought by Mr. 
Pearce, the plaintiff,against Messrs. Foster aundKnowles, 
the defendants, for an alleged wrongful dismissal 
from his service to them, he being employed under 
an agreement which I shall presently state. It appears 
that he was for a considerable time—some twenty-five 
years or thereabouts—in their service, and by an 
agreement which took effect from January ], 1582, be- 
fore which date he had been their confidential clerk 
for some time, they entered into an arrangement for 
the continuation of the service, but with some addi- 
tional terms, at the very high salary of 2,000. a year. 
The agreement was this: ‘* K. and F. (that is, the de- 
fendants Foster and Knowles) engage J. P. (the plain- 
tiff John Pearce) as their principal clerk for ten years 
from January 1, 1882. J. P. engages to serve K. and F, 
in the above capacity for the above-named period, sal- 
ary to be 2,000/. per annum from January 1, 1882; 5001. 
to be paid to J. P. each March 31, June 30, September 
30 and December 31, and 800/. to be invested in some 
security or securities to be approved by J. P., in joint 
names of himself and of the partners of the firm. J. P. 
to receive the income on the investments, but the 
principal to remain invested until the termination of 
the agreement. Should K. and F. desire it, J. P. will 
go to Brazil twice within the said period of ten years, 
it being understood heis not to go during the un- 
healihy season. All the expenses connected with the 
journeys to be borne by K. and F., including the pre- 
mium of insurance on J. P.’s life during the period 
that he is away from England for 4,000/.; or should K. 
and F. prefer not to insure, they shall, in case of J. 
P.’s death whilst away from England on business of 
the firm, pay that sum to his legal representatives.”’ 
The defendants, in their statement of defense, admit 
that by letter dated Aug. 18, 1884,addressed to the plain- 
tiff, they dismissed him from their said employment 
and service, and refused to allow him any longer to act 
as their principal clerk; but they deny that such dis- 
missal was wrongful. The defendants then set out 
shortly in their statement of defense, and more fully 
in their particulars, the alleged ground of dismissal, 
and that ground shortly stated is that he had been un- 
known to the defendants, and still was, engaged in car- 
rying on the busiuess of a speculator on the Stock Ex- 
change; and the plaintiff knowing as the facts were 
that it was against the interest of the defendants to 
employ, ,and that they would not employ, as their 
principal clerk, a person carrying on such business, 
concealed all knowledge of the same from the defend 
ants,Jand continued to carry on such business, and 
kept the defendants in ignorance of the fact that he 
had been or was engaged in carrying on such business 
down to August 1, 1884, when they first became aware 
thereof, and it being then, as theretofore, against the 
interest of the defendants to have or continue in their 
employment a person carrying on such a business, 
they dismissed the plaintiff, as they lawfully might; 
and they say that at the time of the said dismissal no 
salary had accrued due to the plaintiff since June 30, 
1884, and the plaintiff was not then, and is not now, 
entitled to any sum of money by way of salary. That 
is traversed, and the question really is therefore, had 
the defendants a right to dismiss the plaintiff under 
the circumstances alleged in the statement of defense 
and in the particulars annexed thereto? I am of opin- 
ion, for the reasons which I shall give, that not merely 
upon the bare circumstances stated in the statement 
of defense, but from the history of the transaction, 
the defendants were so entitled, and{that they conse- 
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quently will be entitled to my judgment. Now it can- 
not be denied that is somewhat a question of degree. 
Possibly if a servant had entered into a speculative 
transaction once or twice or some few times, it might 
not be a sufficient ground of dismissal, but here we 
have a case of continued transactions, admitted to be 
toa very large extent. Itissaid by the defendants, 
and it is not denied by the plaintiff, that he was in 
fact largely concerned in time bargains for differences 
on the Stock Exchange. Mr. Murphy, in his opening, 
admitting that he did speculate to an enormous extent 
before aud during the service. Now the extent of that 
speculation Ihave in this manuscript volume before 
me, which is fully admitted, of upward of fifty pages 
of closely-written matter, showing euormous transac- 
tions. One set of them which was mentioned by Mr. 
Russell during half a year would have involved a loss 
of 20,0001. in the six months had there been a differ- 
ence in the value of the securities of five percent. He 
was therefore continuously and to a very enormous 
extent concerned in bargains for differences—not, it is 
to be observed, in investments to be afterward sold 
whenever a good opportunity occurred, or any thing 
of that sort, but in pure speculation. At the end we 
do not know exactly how the plaintiff stood, but the 
defendants say that it had swallowed upall its money, 
and the plaintiff himself admits that he was a loser to 
the extent of between 6,000/. and 7,000. Now that is 
the principal fact and the principal ground on which 
the defendants dismissed him. But there are one or 
two other circumstances which require to be taken 
into consideration. There was an issue raised as to 
whether the defendants, or one of the defendants, Mr. 
Knowles, who took the active part in the management 
of the business, knew of it. I am clearly of opinion 
that none of the defendants knew of these transac- 
tions until the period when they were disclosed to 
them shortly before thedismissal took place. There 
were two transactions mentioned in which the plain- 
tiff consulted Mr. Knowles about buying some shares 
in two particular concerns, which are stated by the 
plaintiff to be of a risky nature, and I have no doubt 
they were so far of arisky nature that they were not 
like an investment in consols, or railway bonds, or any 
of those matters which are considered a perfectly safe 
security. I however entirely believe the defendant 
Knowles when he says he thought this was a mere in- 
vestment of money which the plaintiff bad saved, 
bought and paid forin the usual way in which any man 
having money to spare would invest his money. Mr. 
Murphy certainly used the term speculation with re- 
gard to it, but it was really no more a speculation than 
the case of a man who buys railway shares and after- 
ward sells them again if they rise and he is anxious to 
get the benefit of it, or if they fall and he is anxious to 
get out of the difficulty before they fall lower. A man 
who buys a landed estate may sell it next month or 
next year, but no one wonld call that a speculation, 
and it certainly isnot a speculation in the sense in 
which the word has been used in this case, or the sort 
of matter for which the defendants dismissed the 
plaintiff. They dismissed him for habitually dealing 
in differences, which were beyond his means, because 
he admits that when this affair took place he was from 
6,0001. to 7,0007. to the bad—a sum which he could not 
afford to lose—and by which he might have lost very 
considerably more. All these transactions, or the sub- 
stantial bulk of them, were on the Stock Exchange, 
and there isa rule of the Stock Exchange (rule 57) 
which is this: ‘‘The committee particularly caution 
members against transacting speculative business for 
clerks in public or private establishments without the 
knowledge of their employers. Members disregarding 
this caution are liable to be dealt with in such manner 





as the committee may deem advisable.’’ Under this 
rule therefore the committee might expel members 
infringing it, or they might in any way deal with the 
matter within other rules according to their discre- 
tion. I do not say that the plaintiff was legally bound 
by this rule; but he admits that he knew the rule, 
and that the object of the rule, in his judgment, was 
to prevent clerks being tempted to wrong their mas- 
ters; and although I do not put it that he entered into 
any contract with the defendants tu abide by this rule, 
yet I think he must have had it in his mind when he, 
as I am convinced, intentionally kept these matters 
from the defendants, and it also shows that it was 
considered by merchants and persons dealing on the 
Stock Exchange to be a wrong thing for a clerk to deal 
in this sort of bargain or speculation, by which per- 
sons from very little at first are gradually led on, as 
gamblers are, toutterruin, and possibly to misconduct 
to their masters. Then there isanother matter, which 
although it did not occur after the date of the agree- 
ment, occurred during the service of the plaintiff, and 
the defendants did not know it. Their broker, it 
seems, was employed toa considerable extent by the 
plaintiff among a great many other brokers, some of 
whose names he declined to give up, and this broker, 
the plaintiff says in a memorandum which I have be- 
fore me, had, he was convinced, robbed him. The 
words he uses are these: ‘‘I have brought an action 
against his brother for having, as I was fully con- 
vineed, robbed me, and had he lived,I should have 
proved he owed me alot of money.” Having thisin 
his mind, he does not deny in the witness-box, and in 
fact we have it in his own writing, that he allowed 
this broker to go on acting as a broker for his em- 
ployers, and never cautioned them against him. It is 
true that this matter was not during the contract, but 
it was during the service of the plaintiff, and was a 
matter which [think he clearly ought to have made 
known to his employers, as itis not denied that the 
broker might have defrauded them had he been so in- 
clined. I do not put this so much as a ground for dis- 
missal as an illustration of the concealment he, I 
think, exercised toward his employers; and it is im- 
portant to remember that there were several ways in 
which he might have acted against the interests of his 
employers, since he was confidentially consulted by 
them as to securities and other matters, and had 
moreover to deal with the foreign correspondence and 
to converse with foreigners with whom the defend- 
ants dealt, and had a very large confidence reposed 
in him, as it proved, not only by the evidence of the 
defendants, but by the extent of his salary and the 
whole terms of his service. I am of opinion that spec- 
ulating as he did was a matter incompatible with his 
carefully and properly managing the extensive and 
confidential business with which he was intrusted. 
The defendants were merchants in a large way of busi- 
ness, bringing out foreign loans, receiving documents 
from their customers abroad for safe custody or to 
deal with them, and having large foreign dealings; 
and had they known the circumstances they could not 
possibly have confided in the plaintiff or relied upon 
his advice in the way in which it was necessary for 
them, and they had a right to expect, that they might 
confide in and rely upon the advice of a clerk in the 
position of the plaintiff. They quite acquit him of 
having defrauded them, and they do not say that he 
did not do what he did to the best of their knowledge 
well; but it seems to me quite improbable that a man 
in that position should have the power of devoting his 
mind as he ought, exclusively, or practically exclu- 
sively, to the service of his employer. I do not mean to 
say that a man is not to do ahy thing but to devote his 
mind to the service of his employers. If aman goes 
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to literary meetings, or does any thing which he fairly 
may do in his leisure hours, that would not be any 
thing like ground for dismissal; but a man dealing be- 
yond his means, speculating, as it has been proved, to 
suchan enormous extent, and employing his time in 
constantly finding out how he may make gains by 
these speculations in differences, appears to me to bea 
man who is totally unfit for such an employment as 
he undertook to carry on, and I have not the slightest 
doubt that a reasonable and prudent man would never 
have thought of employing a man in that position. If 
aclerk came to merchants with a salary of 2,000/., 
which was ample payment forthe exclusive devotion 
of his time, and if he said to them, ‘tl have been for 
so many years investing, or _ Tam going to invest, in 
differences, and to employ all the spare time I have in 
buying and selling on the Stock Exchange,and you must 
allow me to be free todo it to any extent which I may 
think fit, ard at all times when I think fit,’ I think 
that under these circumstances no reasonable or pru- 
dent man of business would ever employ that man as 
a confidential servant. I am therefore of opinion that 
this was—using an expression used by Coleridge, J., in 
one of the cases which have been cited to me—incon- 
sistent with his service to his employers, and being in- 
consistent with his service, it wasin my judgment in- 
consistent with his duty. His conduct with regard tothe 
matter and his secrecy—for I am of opinion that it was 
kept from his employers—was wholly inconsistent 
with the nature of the service which he was to per- 
form, and therefore if it is necessary to go within the 
literal words used by learned judges in these cases, I 
think he was thereby guilty of such moral misconduct 
as is a good ground of discharge. [am of opinion that 
it was a breach of moral duty to engage himself in 
such speculations at such a risk, and that it was in- 
compatible and inconsistent with his employment, 
and that no employer ought to be expected to keep 
a servant who so conducted himself. Tkere is no evi- 
dence of it, but it would also, in my judgment, tend, 
and tend very much, to bring the employers’ character 
and business into disrepute, because if it were known 
that a clerk in a respectable firm, doing a large and 
important business, was perpetually on the Stock Ex- 
change, speculating in differences and dealing in this 
way, it appears to me it was calculated to bring the 
business into disrepute, and to seriously injure the 
status of his employers and their business. I have 
taken time to consider the case, because it appears to 
me quite anew case. Thereis no case which is di- 
rectly in pointon the subject, and therefore this is a 
case to some extent prime impressionis. My first view 
after I heard the plaintiff's case opened by Mr. Mur- 
phy was that the defendants had very reasonable 
grounds for defending this action, and after mature 
consideration I have come to the eonclusion that they 
were justified in dismissing him; and therefore, as I 
have said, my judgment will be for the defendants. I 
now propose to say a few words as to the cases which 
have been cited before me, none of which are very di- 
rectly in point on this subject. Mr. Murphy contended 
on behalf of the plaintiff that the effect of them was 
that to justify dismissal misconduct must be shown to 
have been committed in the service of the employeror 
master; that is tosay, the servant must be shown to 
have done something connected with his current ser- 
vice which was not in the discharge of his duty, and 
which he ought not to have done. But certainly some 
of the cases and the general expressions of the judges 
go further than that. I think that there may be mis- 
conduct justifying dismissal which is not actually done 
in the course of the service; as for instance, if a man 
during the hours he is permitted to be away conducts 
himself with notorious impropriety, nobody could say 
that that is not a ground of dismissal. A manis not 





tobe allowed to bring his master into disgrace and un- 
fit himself for the discharge of his duties when he is 
not actually engaged inthe service of his master, and 
then say, ‘‘1 have a right to do what I like as long as 1 
obey your orders in your house, and if I choose to fla- 
grantly misconduct myself when I have liberty to go 
out, you cannot dismiss me for that.’’ Ido not think 
that that isthe law. In the case of Read v. Dunsmore, 
9 C. & P. 588, the plaintiff was employed by a carpen- 
ter to work at a gentleman’s house, and it was not 
pretended that he did not do the work which he was 
employed to do; but notwithstanding that he had 
been previously warned by a gamekeeper not to go in 
certain direction where game was preserved, he was 
found walking in the preserves—not, it is to be ob- 
served, shooting or taking game, or any thing of that 
sort—and that was left by Coleridge, J., to the jury as 
evidence of misconduct which would, if the jury 
thought so, justify dismissal. Here there was no mis- 
conduct in the actual service, since the plaintiff had 
done what he was told todo, and had only gone out 
when he had a perfect right to do so; but the conduct 
there was far milder than in the present case. There 
the plaintiff was doing something Jwhich tended to re- 
flect upon his master as having in hisemploy a man 
who wandered about preserves, and was suspected of 
poaching, and that was held by Coleridge, J., to 
be a question to be left to a jury as to misconduct. 
Then, in Lacy v.Osbaldiston, 8 C. & P. 81, the plaintiff 

yas acting manager of a theatre, and said to an act- 
ress as she came off the stage, ‘‘ 1 wonder how youcan 
perform in such rubbish.’’ That, coupled with an ob- 
servation of one of the witnesses that he appeared to 
conduct himself indifferently to the interests of the 
theatre, was left to the jury as a ground of dismissal, 
and the jury held that it authorized the dismissal. 
That certainly is a very strong Case, if upon such con- 
duct as that a man can be dismissed without the 
usual legal notice; and I confess there seems to be, I 
will not say apparent contradiction, but an inconsist- 
ency in the various cases. Then, in Ridgway v. Hun- 
gerford Market Co., 3 A. & E. 171—omitting the main 
point decided in that case as to whether a master can 
dismiss for a cause which had not come to his knowl- 
edge, but existed at the time of dismissal—the sub- 
stance of the case seems to be that the clerk was em- 
ployed to enter proceedings in the company’s minute 
book, and in doing so he entered in the margin a pro- 
test against a summons to call a court of di- 
rectors to appoint a successor to himself, and it was 
held in that case, which was decided in banco, that 
the jury were justified in finding in this a sufficient 
cause for dismissal. It is in this case that Coleridge, 
J., says the protest was inconsistent with the service, 
and Lord Denman, C. J., made some observations to 
the same effect as tothe conduct of the party. Here 
he did his duty, but he did something in addition, 
which one would have thought was not a very serious 
matter; he protested against a thing which he thought 
wrong, but he entered that in the minute book of the 
company, and it was held that it was a justification 
for the dismissal. Then the principal case which has 
been cited for the plaintiff was a case of Callo v. 
Brouncker, 4 C. & P. 518. In that case a courier hired 
for a year, being told to stopat one hotel by his mis- 
tress, went to another, and he was also said to be sulky 
and insolent in his manner. That was left by Parke, 
J., afterward Lord Wensleydale), to the jury, observ- 
ing that if there was moral misconduct, willful diso- 
bedience, or habitual neglect, the defendant should 
be at liberty to part with the plaintiff; but he thought 
no such conduct had been proved in this case, and the 
jury found for the plaintiff. Now certainly when one 
contrasts this with Lacy v. Osbaldiston, 8 C. & P. 81, it 
is asingular illustration of the views which different 
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minds take of facts before them. A man refusing to 
go to an hotel where his mistress wished him to go, 
and going probably to one where he was gettinga 
large commission, and to which he was determined to 
take his mistress—that is my own interpretation, but 
1 think that is very likely to be the case—and being 
said to be insolent and sulky in his manner, the opin- 
ion of Parke, B., is express that that is not such mis- 
conduct as would entitle the master to dismiss him; 
whereas in Lacy v. Osbaldiston a casual observation 
to an actress coming off the stage—‘*I wonder you 
can perform in such rubbish ’’—is held to be sufficient. 
I therefore speak with regard to this case with con- 
siderable diffidence. To my mind the present case is 
considerably d fortiori to Lacy v. Osbaldiston, and 
also to Callo v. Browncker, where no serious harm was 
done, but the jury might not unreasonably think the 
man had an interest in disobeying, which interest was 
against the interest of his mistress. Then in the case 
of Fillieul v. Armstrong, 7 A. & EB. 557, a teacher was 
two days I&te in returning to aschool and resuming 
his duties, and in that case Patteson, J., did not 
think that the delay—whether it was accident or not 
does not appear—was moral misconduct such as to 
justify dismissal. Then there is another case of Cus- 
sons v. Skinner, 11 M. & W. 161, to which Lord Abin- 
ger, C. B., said that accepting an undrawn bill, which 
was the misconduct alleged as the ground of dismissal 
was a very justifiable cause of discharging him the 
next day after they had discovered it, but nothing was 
decided upon that point, as the pleain that case did 
not allege that that was the cause of discharge. Now 
these are the cases that have been cited by the learned 
counsel on either side as applying to this case, and it 
appears to me that they clearly go beyond the point 
contended for by Mr. Murphy, that to justify a mas- 
ter in dismissing a servant there must be misconduct 
in the actual service. I think that the cases go be- 
yond that, and that any thing which amounts to 
moral misconduct is sufficient, and in my judgment, 
conduct which is wholly incompatible with the carry- 
ing on of the service, and which is concealed from the 
master, isnot only misconduct, but something which 
may be looked at from a business point of view as 
stronger than mere moral misconduct. It is conduct 
connected with and calculated seriously to affect the 
business. 1am of opinion therefore that in this case 
the defendants were justified in dismissing the plain- 
tiff from their service, and that they are entitled to 
my judgment. As regards the costs, the plaintiff was 
dismissed between June and September, after the 
quarter-day in June and before the next quarter-day, 
and the defendants allege, and I think in point of law 
rightly, that up to June the salary was paid, and there 
was nothing owing to him but the apportioned sum 
from June until the time he actually left, which was 
2681. 9s. 10d. The defendants have not paid that into 
court, because they thought that it might injure their 
case as an admission, but they offered that sum to the 
plaintiff if he would accept it without prejudice, and 
the plaintiff refused it. Ido not think that any blame 
is to be attached either to the plaintiffor to the de- 
fendants in this matter, but I think the defendants 
ought to pay that sum to the plaintiff if he is now will- 
ing to accept it. My judgment is therefore for the de- 
fendants, with costs, except the sum of 2687. 9s. 10d. 
I may mention also one point, in order that it may 
not be thought that I overlooked it. It is that the 
plaintiff offered upon his dismissal to discontinue his 
dealings upon the Stock Exchange for differences. I 
only say upon that that I do not think that purges the 
offense, and that I think it was at the option of the 
defendants to accept or refuse the offer. 
Judgment for defendants. 





LIBEIL—PRIVILEGED COMMUNICATION. 


PENNSYLVANIA SUPREME COURT, JAN_ 25, 1886. 


Briaas v. GARRETT. 


On the trial of an action on the ease for publishing a libel, 
the plaintiff’s evidence showed the following facts: At a 
public meeting of the ‘‘Committee of One Hundred’’—a 
voluntary association of citizens of Philadelphia, whose 
assumed function was, among other things, to inquire 
into and canvass the fitness of candidates for municipal 
or county offices—the defendant, who was the chairman 
of said committee, produced and caused to be read by the 
secretary, a letter written by a reputable citizen and 
voter, addressed to defendant as president of said 
committee, wherein a specific charge of grave mis. 
conduct in judicial office was made against the plain- 
tiff, who was a judge of a Common Pleas Court, and 
whose name was then before the public as a candidate for 
re-election to said office. The letter was read, and news- 
paper reporters, who were present, caused {it to be pub- 
lished in the daily papers. The charge was absolutely 
false in fact, and at a subsequent public meeting of the 
committee another letter to the committee from the 
writer of the first letter was read, admitting that the 
charge had been made by mistake against the judge in 
question, who had not acted in any manner whatever in 
the suitin which the misconduct is alleged to have oc- 
curred. The court, at the conclusion of the plaintiff's 
evidence, entered a nonsuit, which the court in banc re- 
fused to take off. 

Held, that conceding the letter in question to have been libel- 
lous, the communication of it by the defendant to the 
committee was, under the circumstances, a privileged 
communication, and there being no evidence of actual 
malice by the defendant, the plaintiff was not entitled to 
recover, and the court below did not err in refusing to 
take off the nonsuit. 


)}RROR to the Common Pleas, No. 1, of Philadel- 

phia county. 

Case by Amos Briggs against Philip C. Garrett, for 
libel. The narrator averred that the defendant pub- 
lished or caused to be published a certain letter, writ- 
ten to him as president of a ‘“‘ Committee of One Hun- 
dred”? by one T. J. Lovegrove, containing libellous 
matter damaging to the plaintiff, etc. Plea, not 
guilty. 

The fact which appeared by the plaintiff's evidence 
are fully stated in the opinion of the court. 


Amos Briggs, P. P., for plaintiff in error. 


George H. Earle, Jr., and Richard P. White, for de- 
fendant in error. 


Tue Court. This was an action foralibel. The 
plaintiff was nonsuited in the Court below, and this 
writ of error was taken to the refusal of the court to 
take it off. 

It is necessary to an intelligent discussion of the 
law of the case that we should premise it by an ac- 
curate statement of the facts. I take them as given 
by the plaintiff in his history of the case, or proved by 
his witnesses upon the trial. 

During the year 1882 the plaintiff was an associate 
judge of the Court of Common Pleas No.4 for the 
county of Philadelphia. In the month of September 
of that year he was nominated for re-election to that 
office. At that time there was in existence in the city 
of Philadelphia a voluntary association of citizens 
known as the ‘‘ Committee of One Hundred,” of which 
the defendant, Philip C. Garrett, was the chairman. 
It is unnecessary, and perhaps would be improper, in 
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judicial opinion to discuss the object and work of that 
committee. It is sufficient for the purposes of this 
case to say that it was composed of gentlemen of the 
highest respectability, and that its object was politi- 
cal, confined however generally to matters of a muni- 
cipal character. Therights of the committee, whether 
as a body or as individuals, were precisely those of any 
other citizen, neither more, neither less. At a public 
meeting of the committee held on the 16th day of Oc- 
tober, 1882, at which the reporters of the city papers 
were in attendance, and in their presence and hearing 
the defendant stated that he had received a letter 
from an ex-city official, in which it was stated that it 
was only by the charge of Judge Briggs to the jury 
that the $200,000 steal in the Hart Creek Sewer case had 
been made possible. The defendant then handed the 
letter to the secretary of the committee, with the re- 
mark that the secretary will read the letter. The sec- 
retary then read the letter aloud, in the presence and 
hearing of all present. 

(Letter omitted. ] 

The writer of this letter was a mechanical expert, 
and at one time had been an official in the service 
of the city. It was not denied that he was a respecta- 
ble citizen. Itis equally clear that Judge Briggs did 
not charge the jury in the Hart Creek Sewer case. It 
was not even tried in his court, and it was conceded 
that the charge of the learned judge who did try it 
was fair, impartial and in every way proper. Upona 
motion for a new trial his rulings were unanimously 
sustained by the court in bane. 

Mr. Lovegrove, the writer of the letter, when on the 
stand, acknowledged that the letter, so farasit con- 
nected Judge Briggs with the sewer case, was a mis- 
take, and that it was his (Lovegrove’s) mistake. He 
further stated that he did not communicate with Mr. 
Garrett, directly or indirectly, about the letter before 
sending it. It also appeared that afew days after the 
letter was read to the committee Mr. Garrett received 
a communication stating that it was Judge Fell, and 
not Judge Briggs, who tried the sewer case, which let- 
ter was read in the same way, and with the same pub- 
licity before the committee by Mr. Garrett. 

The court below, upon this state of facts, held that 
the letter came within the class of privileged commu- 
nications in which malice is not presumed, and as no 
actual malice was proved upon the trial, entered a 
judgment of nonsuit, which judgment the court in 
banc subsequently sustained. 

In what follows we shall consider merely the respon- 
sibility of the defendant for his part in this transac- 
tion. We have nothing to do with Lovegrove, the 
writer of the letter, who originated and sent forth the 
charge against Judge Briggs. The defendant must 
auswer precisely as any other citizen and voter. 

Was the lettera libel? We listened to an ingenious 
and labored argument at bar to show that it was not. 
It may be that a trained lawyer, reading it with care, 
would understand that the judge in his charge to the 
jury was constrained by the law, or the state of the 
evidence before him, to charge in the way he did, al- 
though the result might be an unrighteous verdict. 
This is often the case, and yet no blame can be im- 
puted to the judge. But would the public so regard it? 
There was no allegation that the object of the letter 
was tocommend the action of Judge Briggs in the 
Hart Creek Sewer case. That it was intended as a re- 
flection is too plain for argument. And assuming the 
statements contained in the letter to be true, regard 
being had to the excited state of the public mind at 
that time in reference to municipal corruption, we 
can understand that it would have a damaging effect 
upon the public mind. Those who knew Judge Briggs, 
and the perfect integrity with which he carried him- 





self in his high office, would not be influenced by such 
a letter. 

It is not necessary however in the view we take of 
the case to discuss this question at length. We shall 
assume the letter to be actionable unless excused by 
the circumstances attending its publication. 

This brings us face to face with the question, in 
what manner and to what extent the fitness of a can- 
didate for a public office may be discussed by the 
people, whose votes may elect or defeathim. It is a 
question of supreme importance, involving onthe one 
hand the liberty of the press; on the other the rights 
of the people to be secure in their property and repu- 
tation. Both are provided for in article 1, section 7’of 
the Constitution, which declares: 

‘*The printing press shall be free to every person 
who may undertake to examine the proceedings of the 
Legislature, or any branch of government, and no law 
shall ever be made to restrain the right thereof. The 
free communication of thoughts and opinions is one 
of the invaluable rights of man, and every citizen may 
freely speak, write and print on any subject, being re- 
sponsible for the abuse of that liberty. [No conviction 
shall be had in any prosecution for the publication of 
papers relating to the official conduct of Officers, or 
men in public capacity, or to any other matter proper 
for public investigation or information, where the fact 
that such publication was not maliciously or negli- 
gently made, shall be established to the satisfaction of 
the jury, and in all indictments for libels the jury 
shall have the right to determine the law and the facts 
under the direction of the court, as in other cases.’’] 

The portion of the section inclosed in brackets is 
new; the balance thereof is to be found in the Consti- 
tution of 1858. The new portion refers only to a trial 
upon an indictment for libel, and does not apply to a 
civilaction to recover damages. Barre v. Moore, 8&7 
Penn. St. 385. Its discussion at present is therefore 
unnecessary. 

The right of the citizen here given to “‘ freely speak, 
write or print’ is as broad as language can make it, 
with the single limitation that he shall be responsi- 
ble for the abuse of that privilege. Did Mr. Garrett 
abuse it? 

When Judge Briggs accepted the nomination as a 
candidate for re-election to the judicial station which 
he then filled, he threw out achallenge to the entire 
body of voters of the county of Philadelphia to can- 
vass his qualifications and fitness for that position. 
That involved in the ‘fierce light that beats upon the 
bench,” not only his official conduct for the term about 
closing, but generally his fitness for the position of 
judge. In this may be included many things beyond 
mere legal knowledge. A man may be a learned law- 
yer, and yet be wholly unfit for judicial station. 
There may be fault of temper, mental idiosyncrasies, 
and such manner of walk and conversation in private 
life as a people jealous of the reputation of their judi- 
ciary would never tolerate. If therefore these are ele- 
ments proper for eonsideration in forming an estimate 
of judicial character, they are proper subjects for dis- 
cussion within the limits defined by the Constitution. 
What those limits are I shall endeavor as briefly as 
the importance of the subject will allow to point out, 
so far as they affect this case. As preliminary to this 
discussion, it may not be out of place to refer to the 
latest deliverance of this court upon this subject. It 
will be found in Ex parte Steinman & Hensel, 95 Peun. 
St. 220. In that case the plaintiffs in error, who 
were editors of a newspaper as well as members of the 
bar, were disbarred by the court below for publishing 
an article in their paper reflecting on the official con- 
duct of the court. 

The order was reversed by this court in an opin- 
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ion by late Chief Justice Sharswood, in the course 
of which he said: “Judges in 1835 were appointed by 
the governor, and their tenure of office was during 
good behavior. There might then be some reason for 
holding that an appeal to the tribunal of popular opin- 
ion was in all cases of judicial misconduct a mistaken 
course and unjustifiable in an attorney. The proceed- 
ings by impeachment or by address were the course, 
and the only course, which could be resorted to effect- 
ually to remedy the supposed evil. To petition the 
Legislature wasthen the proper step. To appeal to 
the people was to diminish confidence in the court, 
and bring them into contempt without any good re- 
sult. Weneed not say that the case is altered, and 
that it is now the right and duty of alawyer to bring 
to the notice of the people, who elect the judges, every 
instance of what he believes to be corruption or par- 
tisanship.”’ . 

A lawyer, by reason of his constant intercourse with 
the court, has greater facilities for forming a correct 
opinion of the character of the judge. But he has no 
higher right to comment thereon than has the citizen 
who elects him, and whose life, liberty and property 
may depend upon his official action. 

In considering Mr. Garrett’s liability for what oc- 
curred on the 16th of October we must confine our- 
selves to his own acts. He made no charge against 
Judge Briggs, nor did he indorse one. He had no 
knowledge or information in regard to the subject- 
matter of the charge, nor did he profess to have. He 
received aletter from a reputable citizen, addressed 
to him as chairman of the committee, containing cer- 
tain statements about Judge Briggs, then a candidate 
before the people for re-election. If true, the matter 
was important and proper for public information. The 
plaintiff concedes this. The letter was intended, as 
its address plainly indicates, not for Mr. Garrett indi- 
vidually, but for the committee. He was merely the 
conduit through which it was to pass. What did he 
do? As before stated, he said to the committee that 
he had received a letter from an ex-city official con- 
taining a charge (specifying it) against Judge Briggs. 
This was true; he had received such a letter, and it 
did contain such a charge. He then, in the usual 
course of business, handed the letter to the secretary, 
with instructions to read it, and it was read. This is 
the sum of Mr. Garrett’s offending. Much stress was 
laid upon the fact that the reporters were present and 
that the letter was scattered broadcast over the coun- 
try next morning by the press. But for this the news- 
papers were responsible, and whether their act was 
justified or otherwise is a matter for which Mr. Gar- 
rett cannot be held responsible. It was not his act. 

Was Mr. Garrett justified in giving the letter to the 
committee in the manner he did? As it was not a 
private letter, but addressed to the committee through 
him, he might perhaps have questioned his right to 
withhold it from those for whom it was intended. 
But we will not decide the case upon such a narrow 
point as this. We prefer to meet the broad question 
presented by the record. 

As before observed, Mr. Garrett had no knowledge 
as to the truth of the matters alleged in the letter. 
The plaintiff contends he had no right to make public 
its contents without having first made an investiga- 
tion into the facts, and the words in the letter, ‘‘ See 
the charge and reflect on the facts,’’ were pressed upon 
our attention as being calculated to put him upon in- 
quiry. But we do not place such aconstruction upon 
this language. It was intended to emphasize the 
charge contained in the letter, not to express a doubt 
as to its truth. 

On the other hand, the defendant contended that 
the letter was a privileged communication; that it 
was written in good faith; that it was sent to Mr. 





Garrett, and by him communicated to the committee 
in good faith, and for a proper purpose; that if true, 
the matters alleged were proper for public informa- 
tion; that if untrue, it was still privileged unless the 
parties knew it to be false, and therefore malicious. 
The plaintiff admits that if it was privileged no recov- 
ery can be had without proof of actual malice. There 
was no proof of actual malice upon the trial, and it is 
almost unnecessary to say that the law does not imply 
malice in a privileged communication. 

This brings us to the vital question in the cause—was 
this letter a privileged communication ? 

Weare met here with the inquiry, is falsehood privi- 
leged? Lanswerno. A lie isneverprivileged. It al- 
ways has malice coiled up within it. When aman coins 
and utters a lie, or when he repeats it, knowing it to 
be false, the law implies malice, and he cannot shelter 
himself behind the doctrine of privileged communica- 
tions. I may illustrate this by the familiar instance 
of an inquiry into the character of aservant. If Isay 
I believe him to be a thief upon information derived 
from others, or from facts and circumstances within 
my own knowledge—.in other words, if my statement 
is based upon probable cause, the communication is 
privileged, and Iam not responsible, even though it 
should appear I was entirely mistaken. If onthe con- 
trary I knowingly and falsely accuse him of dishon- 
esty, such charge is not privileged, and I am liable in 
damages for the consequences of such statement. 

We have no concern with the knowledge or motive 
of the writer of the Jetter. Conceding for the pur- 
poses of this case that every word contained therein is 
false, and was known to be so by the writer; that it 
was sent out of pure malice to injure and defame 
Judge Briggs, nosuch knowledge was brought home 
to Mr. Garrett, nor is there any thing in the case from 
which it could justly be imputed to him. So far as he 
is concerned it was a mistake, nothing more. The dif- 
ference between an honest mistake made in the pur- 
suit of a proper object, and a willful falsehood coined 
for the purpose of deception, is so palpable that we 
may well be excused from dwelling upon it at length. 
It is mistakes, not lies, that are protected under the 
doctrine of privilege. i 

A communication to be privileged must be made 
upon a proper occasion; from a proper motive, and 
must be based upon reasonable or probable cause. 
When so made in good faith the law does not imply 
malice from the communication itself asin the ordi- 
nary case of libel; actual malice must be proved be- 
fore there can be arecovery. And whether acommu- 
nication be privileged or not is a question for the 
court, not the jury. 

An action for libel is upon all fours with an action 
for a malicious prosecution. The latter is but an ag- 
gravated form of an action for libel, asin it the libel 
is sworn to before a magistrate. The cases make no 
distinction between them. When therefore a man 
may charge another under oath before a magistrate 
with a high crime without responsibility therefor, 
provided he acts upon probable cause, surely he may 
upon probable cause charge a candidate for a public 
office with an act which, if true, would render him an 
unfit person to receive the suffrages of the people. 
Aud if probable cause exists in either case, the ques- 
tion of malice becomes of noimportance. It is useless 
to cite the authorities upon this point; they all agree. 
I will refer however in passing to Chapman v. Calder, 2 
Har. 365; Winebiddle v. Porterfield, 9 Penn. St. 187; 
Travis v. Smith, 1 id. 254. 

Before I proceed further I will notice some of the 
cases in which the principle has been applied. In 
Gray v. Pentland, 28. & R. 23, it was held that accu- 
sations preferred to the governor against a person in 
office, are so far in the nature of judicial proceedings, 
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that the accuser is not held to prove the truth of them. 
lt is excused if they did not originate in malice and 
without probable cause. In other words, that the ac- 
cusations were privileged and raised no presumption 
of malice. It was not contended in that case, nor do 
I know that it has been in any other, that a man may 
use the cloak ofa privileged communication as acover 
for malice and falsehood. 

In Marks v. Baker, 12 Rep. 530 the principle is thus 
stated by the Supreme Court of Minnesota: ‘* The rule 
is that a communication made in good faith upon any 
subject-matter in which the party communicating has 
an interest, or in reference to which he has a duty, 
public or private, either legal, moral or social, if made 
to a person having a corresponding interest or duty, is 
privileged; that in such case the inference of malice is 
cast upon the person claiming to have been defamed.” 
To the same point are Quin v. Scott, 22 Minn. 453; 
Laughton v. Bishop of Lodor, L. R., 4 P. C. 495; Too- 
good vy. Spyring, 1 C. M. & R. 193; Harrison v. Bush, 5 
E. & B. 344; Add. Torts, § 1091; Moak Underhill 
Torts, 146. 

If fairly warranted by any reasonable occasion or exi- 
gency, and honestly made, the communication is pro- 
tected for the common convenience and welfare of 
society. Toogood v. Spyring, supra. It is sufficient 
to confer the privilege that the matter is of public in- 
terest to the community. Kelly v. Tungling, L. R., 
2 B. 699; Purcell v. Lowler,1C. P. D. 781; ulmer v. 
Concord, 48 N. H. 211; Cooley Torts, 217. And where 
the subject-matter is of interest to tax payers the com- 
munication is privileged if made in good faith. Smith 
v. Higgins, 16 Gray, 251; Brush v. Prosser, 11 N. Y. 
347. 
Where the communication is privileged plaintiff 
must show that it was not true and that defendant 
had no reasonable grounds to believe that it was true. 
McIntyre v. Bean, 13 Upper Canada, Q. B. 540. When 
the communication is privileged and made or used in 
good faith, the plaintiff must sue the original slan- 
derer, not him whorepeats it in good faith. Derry v. 
Handler, 16 L. T. Rep. (N. 8.) 263. 

I conceive the law to be, that though that which is 
spoken or written may be injurious to the character 
of the party, yet if done bona fide, as with a view to the 
investigation of afact in which the party is interested, 
it is not libellous. Lord Ellenborough in Delaney v. 
Jones, 3 Esp. 393. If there is probable cause it is of no 
consequence that the libel was malicious. Streetz v. 
Wood, 15 Barb. 105; Cook v. Hill, 3Sandf. 350; Klinck v. 
Colby, 46N. Y. 427; Bradly v. Heath, 12 Pick. 163. 

In an action fora libellous communication to the 
appointing power, held that the principles applicable 
for suits for a malicious prosecution govern, and 
probable cause is a full defense. Howard v. Thomp- 
son, 21 Wend. 319; Zhorn v. Blanchard, 5 Johus. 508. 
In case of a privileged communication probable 
cause isa bar to the suit. Chapman v. Calder, 14 
Penn. St. 365. Charges made by a tax payer at a pub- 
lic meeting are privileged. Spencer v. Arnertet, 1 
Moody & Rob. 470. One of the strongest cases of priv- 
ilege is that of Brett v. Watson, 20 Week. Rep. 723, 
where the defendant was employed to find out the 
character ofa house. He was informed that it was a 
house of prostitution, and it was false. He repeated 
what he had been told to others, his object being bona 
Jide to ascertain the character of the house. It was 
held that bis communications were privileged. It is 
needless to multiply authorities. The doctrine of the 
foregoing cases is fully recognized in our own cases of 
Gray v. Pentland, 2S. & R. 23; 4 id. 420; Fliteraft v. 
Jenks, 3 Wh. 158; Chapman v. Calder, 2 Har. 365; 
Brockaman v. Keyser, 5 Clark, 152. 

A number of authorities were cited by the plaintiff, 
which he contended were in conflict with the forego- 





ing. Among them was Barr v. Moore, 87 Penn. St. 
885. The most that can be made of that case is that it 
ruled that the publication in question was not privi- 
leged, and therefore was governed by the ordinary 
law oflibel. No one doubts the accuracy of that rul- 
ing. The article was not only a libel upon its face; it 
was utterly false; was coined by the party who pub- 
lished it, without even a pretense that there was 
probable or reasonable ground to believe the charges 
were true. The pretense that it was proper for public 
information was a mere cloak to cover up malice, and 
to publish a falsehood for political effect. That case 
was decided upon sound priuciples, and does not touch 
the one inhand. The language of the court must be 
considered in connection with its facts. 

Rowand v. Decamp, 9 Penn. St. 493, also cited by 
plaintiff, was an action of slander against a public offi- 
cer. The charge was that he wasa ‘*‘damned thief,” 
and that “ ifany of the borough bonds (meaning the 
borough of Verona bonds) came into his hands (mean- 
ing the plaintiff's) he would steal them and run away 
with them.” It was not shown that the charge was 
true, or that there was probable cause to make it. As 
before observed, mere lies are not privileged. A man 
may not charge a public officer with being a thief, 
knowing it to be false, and in the absence of reasona- 
ble, probable cause the scienter will be presumed. 
Malice follows of course. Puble officials are not out- 
laws, to be hounded and maligned at the will of every 
person who may have incurred their enmity, and no 
well-considered case has so decided. There is no room 
for the application of the doctrine of privilege in such 
instances. 

Some stress was laid upon the fact that even if the 
reading of the letter to the Committee of One Hun- 
dred was excusable on the ground of privilege, the 
privilege was taken away because of the presence of 
the reporters; and Farsons v. Singey,4 F. & F. 247, 
was cited in support of this view. But the circum- 
stance was overlooked that the reporters were also 
citizens and voters; they had the same interest in the 
fitness of Judge Briggs for judicial station as had the 
committee or any other eitizens. If it was proper to 
read the letter at all, it was proper to do so in their 
presence and hearing. 

Hamilton vy. Eno, 81 N. Y. 126, and several other 
cases cited to show that to falsely accuse a public offi- 
cer of acrime is not privileged are wide of the mark. 
Supposing the letter to impute crime to Judge Briggs 
—whether it be misbehavior or corruption in office— 
we must not lose sight of the fact that Mr. Garrett 
made no such charge. He made no charge whatever. 
All he said was that some one else had made a charge 
in writing, stating briefly what Judge Briggs had been 
charged with, giving the name of the writer and the 
letter itself to the committee. How widely this dif- 
fers from originating a false charge is plain to the 
dullest comprehension. I call attention to the facts 
of the case again, that we may not be led astray upon 
a false issue. 

The case narrows itself down to this: Conceding 
that a public officer, or a candidate for a public office, 
may not be falsely and maliciously charged with crime 
or with any thing else injurious to his reputation, 
have the voters whose suffrages he solicits the right to 
canvass and discuss his qualifications, openly and 
freely, without subjecting themselves to fineand im- 
prisonment, ora ruinous suit for damages? If the 
voters may not speak, write or print any thing but 
such factsas they can establish with judicial certainty, 
the right does not exist unless in such form that a pru- 
dent man would hesitate to exercise it. Is not the 
fact that a candidate is charged with crime by 
reputable citizens a matter proper for public in- 
formation? Suppose in the case in hand the 














THE ALBANY LAW JOURNAL. 215 

















charge against Judge Briggs had been one for which 
he might have been indicted. Is it possible that when 
two or three voters are gathered together, or where 
two or three hundred are assembled to consider his fit- 
ness for his office, the fact that such a charge had been 
made may not be stated by one voter to the other with- 
out the peril of being mulcted in damages in case the 
charge should subsequently appear to be unfounded? 
And this for an office for which the incumbent or 
the candidate should be like Czsar’s wife? A man’s 
reputation may be bad upon many points that it would 
be difficult to prove. So long as he remains in private 
life it matters little. But when he becomes a candidate 
for office even his private vices may become a matter 
of public concern. There are some some Official posi- 
tious as to which the people are properly jealous of 
the character of those who aspire to them. The judi- 
cial office is one of these, and it is not too much tosay 
that there are many private vices which the people 
would not tolerate if openly and notoriously indulged 
in by a judge. They would tear the ermine from his 
shoulders and hurl him from the bench. If then a 
candidate be a person of evil repute in the sense that 
it affects his fitness for the office which he seeks; if 
respectable citizens honestly so believe and so state, 
may not such statement be repeated by others in con- 
nection with the canvass, at proper times and upon 
proper occasions without the penalty of a libel suit? 
If not, we have indeed fallen upon evil times, and our 
boasted fredom is but a delusion. The principle con- 
tended for here, if sustained by this court, would put 
a padlock upon the mouth of every voter, and intelli- 
gent free discussion of the fitness of public men for 
office would cease. It would be a burden too griev- 
ous to be borne, and the people would be swift to re- 
verse our decision, either by anact of Assembly, or if 
necessary, a change in the organic law. 

However unfounded the statements in the letter are 
now acknowledged to be, it is clear to our view that 
Mr. Garrett had probable cause for handing it to the 
committee, and had the charge been of a criminal na- 
ture, there was probable cause for a prosecution. 

Referring to the three tests of privileged communi- 
cations to which I have already alluded, they will all 
be found in this case. The occasion was a proper one. 
The meeting was composed of a body of citizens and 
voters assembled for the very purpose of considering 
the merits of candidates for office. At such meeting it 
certainly was the right, if not the duty, of any person 
present to state any fact bearing upon the fitness of 
either of said candidates for the positions they re- 
spectively aspired to. The circumstance that one of 
the candidates bad been charged by a reputable citi- 
zen with conduct which was not consistent with a 
proper performance of official duty, was a fact which 
every elector present had a right to know and to state. 
For aught that appears it was done from a proper mo- 
tive, and we have already said it was based upon 
probable cause. It wasa mistake, but an honest one, 
and corrected as soon as discovered. It was a subject 
of just annoyance to Judge Briggs, and if the law 
does not furnish him the redress he seeks, it is 
because of a rule of public policy of far more 
importance than the inconvenience of a sin- 
gle citizen. That rule requires that free discus- 
sion especially upon political topics and candi- 
dates shall not be so hampered as to make its exer- 
cise dangerous. The rule furnishes no shelter for the 
malicious libeller of private character, but it will not 
impute malice to one who honestly acts upon informa- 
tion received from other reputable citizens. We are 
accustomed so to act in all the affairs of private life, 
and if we restrain it in public matters we afford pro- 
tection to all the rogues and thieves who may by their 








own cunning or the negligence of the people get into 


public office. Inthe enforcement of all general rules 
there will always be cases of individual hardship. But 
this is the sacrifice which the individual must make 
for the public good, just as the soldier is shot down in 
battle to preserve for others the blessings of free gov- 
ernment. Speaking for myself, 1 would rather endure 
undeserved reproach than by any act of mine impair 
arule of so much importance to the public welfare. The 
people, sometimes hasty, are in the end always just, 
and will not long permit any public man to remain 
under a cloud unless it is one of his own raising. 

Judgment affirmed. 

Mercur, ©. J., and Gordon and Sterrett, JJ., dissent. 


———_o¢—___. 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

CONTRACT—ENTIRE OR SEPARABLE—MASTER AND 
SERVANT—SUIT BY SERVANT AGAINST MASTER FOR 
DEBT ARISING OUT OF INDEPENDENT TRANSACTION NOT 
A CAUSE FOR DISCHARGE FROM SERVICE.—Whether a 
contract for service is entire or severable depends, as 
a general rule, not so much on the subject or thing to 
be performed, as on the consideration to be paid. If 
the consideration is single the contract is entire; but 
if the consideration is expressly or by necessary impli- 
cation apportioned, the contract is severable. Lucesco 
Oil Co. v. Brewer, 66 Penn. St. 357; Morgan v. McKee, 
77 id. 228. A contract by a servant with a master to 
serve for the term of ayear at the compensation of 
$100 per month for that period, is severable, and a suit 
is maintainable by the servant for monthly arrears, 
although the year has not expired. The mere fact that 
a servant brings a suit against his master to recover a 
debt due him arising out of a transaction independent 
of the relation of master and servant, is not cause for 
his discharge. Clay Commercial Telephone Co. v. 
Root. Opinion by Sterrett, J. 

(Decided Feb. 15, 1886.] 

MASTER AND SERVANT — NEGLIGENCE.—If an em- 
ployer exercises reasonable care to provide a safe room 
for his servants to work in, he will not be liable for tn- 
juries resulting from an accideut which he could not 
have anticipated. If aservant, knowing a place to be 
dangerous, contimues working therein without com- 
plaining to his employer orcalling his attention to the 
danger, so that it may be remedied, he assumes all 
risk of accident. The owners of a large clothing store 
were engaged in altering and adapting a room in the 
upper story for other purposes. In the floor of this 
room was a hole, which was the entrance to a chute 
used to get rid of waste material. The hole was about 
fourteen inches square, and about an inch from the 
wall. Prior to the alterations it had been carefully 
covered and protected. During thealterations a rail- 
ing on one side of it had been removed, and the whole 
temporarily covered with loose planks. An employee 
who had been engaged in the building for some time, 
and who was assisting in the repairs, was suddenly 
called. He jumped overagirder at the side of the 
hole, fellinto it, and was injured. In an action by 
him against his employers to recover damages, held, 
that there was no evidence of negligence on the part 
of defendants, and that plaintiff had therefore no right 
to recover. Wanamaker v. Burke. Opinion by Pax- 
son, J. 

(Decided Jan. 25, 1886.] 

MASTER AND SERVANT—NEGLIGENCE—-DAMAGES— 
PROXIMATE AND REMOTE CAUSE—SOUNDING WHISTLE. 
—Employers are liable for the acts of their servants, 
which are within the scope of their employment, even 
though the specific act be done at a time and in a man- 











216 


THE ALBANY LAW JOURNAL. 








ner contrary to the employer's orders. Third persons 
cannot be expected to be familiar with such orders, 
and are therefore unaffected by them. An engineer 
of arailroad company running his engine through a 
city, sounded his whistle in violation of the rules of 
the company, and apparently for the purpose of fright- 
ening a horse on the street. The horse took fright, 
ran against a passer-by, knocked her down and injured 
her. Inan action by her against the railroad com- 
pany to recover damages, held, that the case was prop- 
erly submitted to the jury, who found that the sound- 
ing of the whistle was the proximate cause of the ac- 
cident. Held therefore that the company was liable 
in damages. Philadelphia, etc., R. Co. v. Brannen. 
Opinion per Curiam. 

[Decided Jan. 25, 1886.] 

——_—__> —__—. 


MICHIGAN SUPREME COURT ABSTRACT. 

LIQUORS — SALE BY MARRIED WOMAN — BOND — 
POWER OF CITY COUNCIL AS TO APPROVAL.—We can- 
not consider the moral effect or policy of permitting a 
married woman to engage in the business of vending 
liquors at wholesale or retail. The statute has made 
the sale of intoxicating drinks, under certain restric- 
tions and conditions, a legal business, and we must 
consider the right of a married woman to engage 
therein upon the basis that the traffic is a legal one. 
If hurt come to the social and domestic relations of 
life in any community thereby, the remedy is in the 
Legislature and not in the courts. We must adminis- 
ter the law as we find it, if not in conflict with the 
Constitution of our State. The right of a married 
woman to engage in and earry on any legal business in 
her own right, and in her own name, is no longer an 
open question in this State. Itis not pretended that 
she bas not her husband’s consent to carry on the 
business. On the contrary it appears from all the cir- 
cumstances that he is willing. Tillman v. Shackleton, 
15 Mich. 447; Mason vy. Dunbar, 43 id. 408; Gillman vy. 
Boynton, 36 id. 236; Carew v. Mathews, 49 id. 302; 
Rankin v. West, 25 id. 195. And if her husband has 
no objection, she can give her personal services in any 
business she chooses, and appropriate to herself as her 
own property the avails thereof. Mason v. Dunbar, 
43 Mich. 408; Meriwether v. Smith, 44 Ga. 541; Peter- 
son v. Mulford, 36 N. J. 481. (2) A city council has no 
power or authority to refuse to approvea liquor deal- 
er’s bond except where the bond is not in proper 
form, or the penalty is not sufficient, or the sureties 
are not residents of the municipality, or are not finan- 
cially responsible for their undertaking. 
Opinion by Morse, J. 


—_——_>—_———_ 


MINNESOTA SUPREME COURT ABSTRACT. 

CHATTEL MORTGAGE—GOODS LEFT IN POSSESSION OF 
MORTGAGOR—FRAUD.—It is well settled that a mort- 
gage of chattels, as a stock in trade left in possession 
of the mortgagor, and which by its terms authorizes 
him to dispose of the mortgaged property as his own, 
without satisfaction of the mortgage debt, is to be 
deemed fraudulent in lawas against the creditors 
of the mortgagor. Horton v. Williams, 21 Minn. 
190, and cases cited. Such a provision would allow 
the mortgagor to apply the property to his own 
use and benefit, leaving the amount of the mort- 
gage undiminished. Meanwhile the lien of the 
same would remain a cover for the protection of 
the debtor against the claims of creditors. On the 
other hand a stipulation in the mortgage providing for 
the application of the proceeds of sales directly tothe 
mortgage debt is liable to no such objection. The 





debt is diminished as sales are made, the proceeds of 
which go to the mortgagee, aud not to the mortgagor; 
and it is immaterial whether the mortgage debt be so 
satisfied through sales made by the mortgagee, or for 
him, through the agency of the mortgagor. Conkling 
v. Shelley, 28 N. Y. 363; Brackett v. Harvey, 91 id- 
214; Robinson v. Elliott, 22 Wall. 523, 524; 8. C., 17 
Am. Law Rev. 354. This distinetion is suggested in 
Horton v. Williams, 21 Minn. 190; and in Chophard v. 
Bayard, 4 id. 538 (Gil. 418), stress is laid on the fact 
that the mortgage did not provide in that case for the 
payment to the mortgagee of the proceeds received 
from the sales of the goods. Bannon v. Bowler. Opin- 
ion by Vanderburgh, J. 

[Decided Tan. 15, 1886.] 


ee 
OUR NEW YORK LETTER. 
ORPORATION Counsel Lacombe sent to the 
Mayor last week his first annual report of the 
law department for the year 1885. It contains much 
of interest to the tax payers of the city as well as 
tothe members of the bar throughout the State. The 
volume of business transacted by this department 
can best be understood when it is stated that on the 
first day of January, 1886, there were pending five 
thousand six hundred and forty-eight actions, special 
and assessment proceedings in which the corporation 
counsel appeared. During the year one thousand and 
fifty-two such actions and proceedings were tried or 
disposed of. 

In the department of accident cases the results re- 
ported are most creditable. Sixty-three cases were 
tried in which the damages sought to be recovered 
aggregated $792,441. The recoveries against the city 
amounted to $15,551.66, or a little less than two per 
cent. In 1880 the percentage of recovery amounted 
to sixteen and one-quarter per cent. The favorable 
result of the past year in this department of the 
office’s work, it is believed has never been equaled 
either here or in any of the large cities. The special 
ability of the gentleman who tries most of these cases 
explains much of the unusual success, but the system 
established by Mr. Lacombe has done a great deal to 
make the “striker”’’ class of cases unprofitable, either 
to unprincipled plaintiffs or speculative lawyers. One 
of the duties of the police in every precinct in the 
city is to report every accident that occurs on the 
street to the corporation counsel immediately, with 
the names of witnesses who were present. Ifit is a 
case where there is any chance of an action being 
brought against the city the witnesses are immediately 
examined by competent assistants, diagrams (and 
models in some instances) are prepared and photo- 
graphs taken of the scene. Then should an action be 
brought the city is prepared at every point either to 
contest the case, or if the liability of the city is ap- 
parent to direct efforts toward compromise. The pro- 
portion of really meritorious accident cases brought 
against the city is astonishingly small, and it does not 
often happen that the corporation counsel is called 
upon to advise a settlement of such suits. Another 
reason explaining the great efficiency of the law de- 
partment of the city is that of late it has keen kept 
aloof from the political spoilsmen by common consent. 
Mr. Lacombe’s appointment was a promotion (con- 
spicuously well deserved) and Messrs. Dan. Wickes 
and Masten, his able lieutenants, have been in the 
office many years. The office has never been better 
organized and equipped for transacting the law busi- 
ness of the city than at present, and should be a mat- 
ter of pride to the tax payers. 

No trial or legislative investigation that has taken 
place here for many years has interested and concerned 
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so many unos as the now famous Broadway rail- 

way investigation. The interest attaches largely in 
view of the questions of ethics suggested, and the 
comparative returns for proficiency in the law and the 
lobby. How lawyers can command retainers ranging 
from $10,000 to $50,000, from a corporation having 
nothing but a franchise to bank on, and where litiga- 
tion is not anticipated, but where active legislation is 
counted upon, forms quite a suggestive subject for the 
lawyer who thinks. Proceedings tocompel a restitu- 
tion of some of these enormous fees are talked of, and 
your correspondent has been informed that one such 
has already been begun. The science of systemati- 
cally forgetting things, has been developed to a point 
in this investigation not hitherto achieved. Judge 
Gildersleeve made some very pertinent suggestions to 
the grand jnry on Tuesday, in this connection, which 
may be the cause of interesting developments. The 
great public interest manifested in this matter has led 
some of the papers to drag in the names of some law- 
yers here whose reputations are above reproach. The 
intent of such a course seems to be to smirch Mr. 
Secretary Whitney, who was a directorin one of the 
street-car companies that was desirous of securing the 
Broadway franchise. 

The Holland murder case on trial this week pre- 
sented some strange features, not the least noticeable 
of which was an attempt to create an inter-State feel- 
ing. Davis, the bunco steerer who was killed, always 
lived in New York, while Holland who was tried for 
the murder, wasa Texan. Long haired representa- 
tives from the Lone Star State, who were present at 
the trial to see fair play, included an ex-judge and an 
ex-senator. Public sentiment seemed to favor the 
slayer who rid the community of a crook who had de- 
fied the law and the authorities for years, and for that 
reason condoned bis lawless act. Apropos of the mur- 
der trials and the capital punishment that sometimes 
follows, a rather amusing story is told of the late Ken- 
wood Philp (whose name will be remembered in con- 
nection with the famous Morey letter) whose specialty 
at one time wasreporting hangings. He was sent all 
over the country to write up the ‘‘last scenes,”’ etc. 
He could generally be counted on for a column inter- 
view with the condemned, and was never known to 
miss “his last word.’’ He knew the weekness of the 
ordinary average sheriff, and laid down his plant ac- 
cordingly. After one of his successful achievements 
in this connection he returned home and sent in his 
disbursement account in a lump to the managing edi- 
tor. He was requested by the latter to itemize his 
bill. Determined not tolose the money that he had 
actually expended, and not being able to recall all the 
petty disbursements he had made, he rendered an 
itemized bill as follows: 

Tom whiskey cocktail for the condemned 


aks tidobuskesddinnscousaa Daibomeae a san 
To one ditto, ditto for sheriff..... ioGuilan ties pean 15 
To one Gitto, ditto for self oo... .sccccce. sececse 1h 
To one copy of Dr. Watts hymns for the miser- 

able condemned............... Ccaetied Rika .50 
To one ditto, ditto for sheriff,......... ....0-- 50 
To one ditto, ditto for self.... ........ onhemees 5 
To one red necktie for the unfortunate con- 

I ho cigaececdndtenn vee Perey Pee ee 50 
To one ditto, ditto for ‘the sheriff... ae saendanes 5 
To one ditto, ditto forself........ immetansehoas -50 

After the sad event: 

To no whiskey cocktail for the late unfortu- 

I nin ctse sincccsesesectaens “eh 1.50 
To one whiskey cocktail for sheriff. 7 bi eae 15 
To one Gitto, ditto for self... ...cccccccsscce 15 


It is related that Philp got his dichuweemnente, and 
was never afterward asked for an itemized bill for 
hangings. 


‘The egpeintmens of ‘Steven A. Walker, Esq., as the 
successor of Mr. Dorsheimer to the United States dis- 
trict attorneyship here, is regarded by the baras a 
good one. Mr. Walker is not a brilliant lawyer, but is 
well equipped and possessed of most substantial at- 


tainments. 
Demot ENMOT. 
a a 


A CASE IN POINT. 


By Frank J. PARMENTER.* 
Canto First. 
J. 
The lawyer sat and pored upon his book: 

A smile broke on his face and lingered there, 
Contrasting that sad, longing, fee-less look 

So many of his worthy brethren wear. 
Through active efforts, and by hook and crook, 

A liberal practice fell into his snare— 

(I use the word without the least intent 

To cast reproach upon his management). 
Il. 

For his profession is a noble one, 

And I believe beyond a shade of doubt, 
The noblest that exists beneath the sun 

When its requirements are well carried out; 
As in all classes since the world begun 

It doubtless generates its knave and lout, 
And even the clergy furnish their full share, 
For all their broadcloth, homilies and prayer. 

iii. 
But this man felt its dignity, and brought 

To his vocation more than many bring; 
Talent, ambition, honor, pride, nerve, thought, 

Skill, learning, wit, and no mean smattering 
Of Greek and Latin, as those tongues were taught 

When his autumnal years were in their spring. 
Endowed so well, no wonder he has grown 
High in repute, through merits of his own. 

IV. 
An eagle eye, a nose like eagle’s beak, 

Head leonine, thin lips, an ample brow, 

The crow’s-foot faintly stamping the pale cheek, 

Make up a countenance you must allow 
Is very striking, if 'tis not unique. 

All these are his; and as he sits there now 
Within my vision, even asI write, 

Of Arthur’s court he looks a stalwart knight 
Vv. 
The hypercritical will doubtless say 

My simile’s untrue; for never knight 
Who was at tourney in King Arthur’s day, 

If day for him the sun did ever light, 

Was seen with book in hand, while near him lay 

A huge MS. — I own it is not quite 
Up to the standard, but I could not show 
My friend in better guise —so let it go. 

VI. 
I said he sat there, and he sits there still; 

I turn my eye and hold him in full view; 
It seems that with great industry and skill 

He has consulted volumes, old and new, 
Enough a hundred library shelves to fill, 

In quest of law that’s known --aye, unknown too, 
And shall be unknown till the stout Old Man 
Force blinking Error to adopt his plan. 

VII. 
After so long a search, at last he found 

“A case in point,” which is a dangerous thing, 
Like little learning where the learn’d abound, 

For not infrequently the playful sting 
Of the judicial wasp your pride will wound, 

Deciding the authority you bring 
No application has to case in hand — 

“At least so far as we can understand.” 
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VIII. 
The lawyer thought ’twas nearly “ on all fours,” 
With that beside him—hence the lingering smile 
That stirs the worn, pale features as he pores 
Over the dusty tome. Few things beguile 
With pleasant images the busy hours 
Of that o’erlabored man we view the while, 
Save those connected with success, and which 
May raise his fortunes to a higher pitch. 
a. 
In dreams he tempts the dangerous summit where 
The lynx-eyed Leader of his party sits 
Calm and unbowed beneath his load of care, 
Shaping a sound, wise policy that fits 
The trying situation to a hair; 
One that deliberates but never quits 
The once well-chosen ground till foe or friend, 
Indifferent which, shall to its reason bend. 
* * * * + * 


I see no more the lawyer with his brief: 

The General Term engrosses now his care, 
Where he shall win fresh bays, or come to grief, 

So, if it please you, him we'll follow there, 
And cast a glance at the distinguished Chief 

Who sits so restlessly upon his chair, 
Especially when with rapid hand he’s turned 
The pregnant pages of a Case, and learned 

XI. 
Its merits or demerits long before 

The toiling counsel, loaded down with law 
And floundering in deep waters, reach the shore. 

A judge more happy to spell out a flaw, 

Or more alert and skillful to explore 
Each hidden nook for truth, you never saw; 
And, ably aided in his arduous tasks, 
A fairer-minded court no suitor asks. 
XII. 
But my friend's case, I much regret to say, 

Tho’ urged with all his power of tongue and thought, 
Was now “distinguished,” or explained away, 

Condemned, and altogether held for naught 
As guide or landmark for the present day. 

Our plucky lawyer who, like Paul, had fought 
A good fight for his cause and “‘ case in point,’ 
Now felt himself completely out of joint. 

XII. 
He rallied soon, and called to mind Judge Grover 

And two modes of redress that the defeated 
Enjoyed in his time; went directly over 

To the famed “ tavern,”’ grew a little heated, 
But did not “swear.”” When Fortune frowned, he 

drove her 

Behind him, as the saints do Satan — treated 
With such contempt, the fickle jade comes round 
After a season, as we all have found. 

pA 
And who can prophesy she'll not do so 

When he shall urge on ultimate appeal, 
In that tribunal where the case will go, 

The point he pressed with so much useless zeal 
As we have witnessed in the court below?— 

But here I'll pause, though I will not conceal 
From you, dear reader, that some other day 
Perhaps I may resume this idle lay, 

XV. 
And tell you how our gamey friend succeeded 

Or failed, in his endeavors to induce 
Four of the awful Seven that he needed 

In his distressed position, to let loose 
Their fiercest logic, and to think as he did 

On propositions lucid or abstruse, 

And most especially on his darling point 
That lately threw him so much out of joint. 





XVI. 

In yon white sepulcher where buried lie 

The people’s millions, and the reputation 
Of the sage architects, you may descry 

With feelings near akin to admiration, 
One room less ugly to an artist’s eye, 

Where ugliness and stupid ostentation 
Crowd out convenience, daylight, air and taste 
To make more space for vulgar show and waste. 


XVIL. 
An onyx-trimmed, oak-panelled, spacious room, 
Where sit the Seven Sages of the land, 
The night of jurisprudence to illume, 
While from the lofty walls on either hand 
Their predecessors whisper from the tomb 
And smile affirmance as they lean or stand: 
Honored, revered, they passed from earth to heaven, 
Casting their mantles to the living seven, 
XVITI. 
And in that judgment-hall, in highest feather 
You soon may see the manly form of him 
Who is the subject of my verse, but whether 
My inclination to pursue the whim 
Hold out, is problematic altogether, 
Depending much how this shall sink or swim; 
I've little time to write, and when I do 
I need a deal of praise to take me through. 








__>—__— 


CORRESPONDENCE. 


NECESSITY FOR A COMPILATION OF THE FEDERAL 
STATUTES. 


Editor of the Albany Law Journal: 

Please allow me through your columns to call atten- 
tion to the inadequate manner in which our Federal 
statutes are edited, and the inconvenient form in 
which they are now published. 

It is easy to enumerate the principal characteristics 
of a good annotated compilation of statutes. It should 
include all statutes which are iu force at the time it is 
made, and which are general and permanent in their 
nature. It should follow closely the arrangement of 
the last revision, all amendments being inserted at 
their proper places. It should contain under each 
section a digest of all decisions, judicial and quasi 
judicial, which construe or directly illustrate the sec- 
tion. Sucha digest should give the points decided 
bearing on the section. All cases which cite a section, 
whether they appear to the editor to illustrate it or 
not,; should be listed under it. The date at which 
each section was first enacted substantially in its pres- 
ent form should be given with a reference to all 
re-enactments. Under the several sections, or un- 
der convenient groups of them, there should bea 
list of prior statutes on the same subject, and the 
changes, which the statutes on a subject have under- 
gone, should be stated so far as that can be done with 
brevity and clearness. At the beginning of each sec- 
tion should be placed catch words, which should 
briefly indicate its contents, and which should be full 
enough to enable a searcher for provisions bearing on 
a particular subject to rely upon the information they 
give of the scope of a section without reading it at 
length. The catch words should be printed in more 
prominent type than that in which the body of the 
text is printed, following the principle that a part of 
a thing which is to attract and hold attention in the 
first instance should be more conspicuous than any 
other part. 

The existing edition of the Federal statutes is con- 
spicuous for the absence of many marks of a good 
compilation. It does not contain any digest of decis- 
ions construing the several sections; it contains only a 
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bare list of cases which must be laboriously consulted 
at length every time a lawyer has occasion to examine 
the section to which the list relates. A similar re- 
mark applies to the citations of prior statutes. A mere 
list of prior statutes is given without any description 
oftheir nature. The date of the first enactment ofa 
statute in its present form is nowhere pointed out; 
yet the aid, which such information would afford in 
determining the application of prior decisions to an 
existing statute, is very great. The marginal catch 
words are in smaller type than that in which the body 
of the statutes is printed. The Revised Statutes of 
1873, have been followed by the legislation of thirteen 
years comprised in several separate volumes. 

A good compilation would effect a great saving of 
time and labor to the bar and to public officers, and 
others having occasion to consult the Federal statutes. 
Work of this kind once thoroughly done and placed 
before the public in an accessible form would save the 
necessity for the repetition of a part of the work every 
time a person consulted the statutes, and they are 
consulted many thousand times, perhaps several mil- 
lion times a year. A good annotated compilation 
would afford information, which many persons, who 
have not access to full libraries, could not otherwise 
obtain. 

Private publishers are unwilling to undertake such 
a work, because they may find themselves at any time 
in competition with the general government, which 
has unlimited resources, and which would place an 
edition on the market at cost or less. 

At a time when it is embarrassing to dispose of our 
surplus revenue, it seems eminently proper for the 
government to supply, what we have never had, a 
really good edition of the laws of the land. 

RussEuuL H. Curtis. 

CHICAGO. 


QUEER WILLS. 


Editor of the Albany Law Journal: 


“Speaking of guns,’’-—I mean wills—did you ever 
see the anti-Connecticut clause in the will of Lewis 
Morris, the third, dated November 19, 1760, and re- 
corded in New York surrogate’s office in liber 23, of 
Wills, p. 426? No? Well, this is it—a sort of a testa- 
ment (or clause), ab irato: 

“Tt is my desire that my son, Gouverneur Morris, 
may have the best education that is to be had in Eng- 
land or America, but my express will and directions 
are, that he be never sent for that purpose to the Col- 
ony of Connecticut, least he should imbibe in his 
youth that low craft and cunning, so incident to the 
people of that country,which is so interwoven in their 
Constitutions that all their art cannot disguise it from 
the world, tho’ many of them under the sanctifyed 
Garb of Religion have endeavored to impose them- 
selves on the world for honest men.” 

You have doubtless noted the will of Charles Cohn, 
recently filed for probate in the New York surrogate’s 
office. By it the testator cuts off bis heirs, but to show 
them that they are not forgotten, incloses in the en- 
velope containing his will, his photograph, upon the 
back of which he writes, “‘my congratulations to my 
heirs.”” His will, an olographic one, of course, con- 
tains the following: 

“T want my body cremated without ceremonies, and 
in the simplest and least expensive way. The ashes I 
wish either to be sprinkled around atreeor on a gar- 
den spot, where the rains may mix my remains with 
the soil, or the winds disperse them otherwise.” Tes- 
tator’s requests to be cremated are not now uncom- 
mon, but provisions for the disposal and sprinkling of 
one’s ashes are quite new. 





The very ‘‘latest thing’’ in wills is the following, 
with which, if you will permit me, [I am done: 

“Itis my will that my body be cremated as soon 
after my decease as practicable, and that my ashes be 
divided into as many portions as I shall leave children 
me surviving, and I direct that thereupon oneof such 
portions shall be given to each child of mine who shal] 
survive me. I request my said children to tenderly 
deposit the portion of my ashes which they may re- 
ceive upon such distribution in suitable receptacles of 
gold or silver ware to be prepared especially for that 
purpose, which with their contents, I trust they will 
ever lovingly cherish as souvenirs of their departed 
parent.’’ What next? 

Respectfully yours, 

NEw York, March 1, 1886. 

THe City BAR AssocrATION— MR. MILLER CoN- 
CLUDES. 
Editor of the Albany Law Journal: 

Having attempted in my previous letter to show 
that there was theoretically no objection to an asso- 
ciation of lawyers taking part in public affairs, I will 
endeavor in this letter to answer briefly the two 
charges which you bring against our New York City 
Bar Association, and first, that it is assuming powers 
not granted by its charter. 

Your editorial seems to imply that the only object 
of the formation of this corporation, was to maintain 
‘the honor and dignity of the profession of the law;”’ 
but the charter declares that another object of this as- 
sociation of the bar is to be “increasing its usefulness In 
promoting the due administration of justice.” 

If alawyer is nominated for a judicial position, of 
whom it is known among his professional bretheren 
that he lacks the moral qualities or technical knowl- 
edge which would fit him for the bench, would it not 
be promoting the due administration of justice ‘to 
warn the general public, which cannot possibly judge 
so well on these points of these shortcomings?’ Or ifa 
law were proposed, which, in the unanimous opinions 
of the committees appointed by the association to re- 
port on that law, andin the almost unanimous opin- 
ion of its members, is so badly drawn as to threaten 
greatly to increase the uncertainty and delay attend- 
ing litigation, would it not be “ promoting the due ad- 
ministration of justice” to print and circulate criti- 
cisms of this proposed law,and to present in oral argu- 
ments its defects before committees of the Legisla- 
ture? 

The evil consequences of this reckless legislation, 
both to the public and to the profession, is not, I 
think, fully appreciated. Our prisons are fall of men 
suffering for acts of violence committed in order to 
satisfy their natural craving for justice, which our 
miserable laws prevented the courts from granting. 

Our lawyers, at least in large cities, are sitting in 
idleness, while former clients, sick of the expenses and 
delays of the official administration of justice, suffer 
wrongs in silence, or refer their disputes to arbitra- 
tion committees of the exchanges. 

Moreover the call forthe formation of this associa- 
tion, which may be considered as one of the constat- 
ing instruments, held out the inducement “that the 
organized action and influence of the legal profession 
properly exerted would enable it in many ways to 
promote the interests of the public;’’ and the pub- 
lished speeches delivered at the first meetings all de- 
clare the same high purpose. 

If this association is to communicate neither with 
the public nor with the Legislature, how is it to ac- 
acconiplish these objects of its creation? 

Finally, as to the third charge against this associa- 
tion, that it deserves little credit forthe part which it 


W. H. O. 
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has hitherto taken in public affairs, want of space and 
time forbid my undertaking a defense of its history, if 
such were necessary. The printed reports of the as- 
sociation show that it has not hesitated to express itself 
on subjects which would naturally attract the atten- 
tion of public spirited lawyers, and I believe that a 
perusal of those pamphlets will show that the subjects 
are treated in a broad, unselfish spirit. 

Its resistance to the attempts at extortion of the 
politicians, who hold county offices in this city, has 
saved the public thousands of dollars and great loss of 
time. 

Lawyers outside of this city will hardly believe that 
our county clerk to-day assumes the right to prevent 
lawyers from marking on their searches the location 
of the property affected by the returns on the search. 
This association stopped a similar claim of the last 
county clerk, and will probably have to protect this 
plain right of the public against the present incum- 
bent. 

Your editorial particularly objects to the indorse- 
ment ofcertain candidates for judicial positions by 
the association. But the public press annually de- 
mands this forthe public benefit, and the chief charge 
brought against the association in this city is its lack 
of boldness in this matter. 

If the evidence upon which this opinion is based 
were announced, it would certainly make the associa- 
tion even more loth to fulfill this duty. The County 
Medical Society has passed on the nominations for 
coroners ina similar manner; would the public un- 
derstand the reasons for which this or that medical 
man is recommended ? 

Any one acquainted with New York practical pol- 
itics knows that many a pettifogger could get the 
nomination for high judicial office, if it were not that 
the Bar Association would not indorse him. 

It must be admitted however that the association 
has not realized all the bright hopes of its founders. 
One cause may be found in the failure of other cities 
or counties to maintain similar organizations, which 
might have acted in concert with our organization, 
and whose delegates might have formeda State Bar 
Association, worthy of the name, on the same plan as 
the State Medical Society. Might not associations of 
lawyers residing in the same judicial district be 
formed? Another cause may be found in the hostility 
of the average politician to all participation of organ- 
izations of this kind in public affairs; among a certain 
class of legislators it is a positive disadvantage toa 
bill, to have it known that itis indorsed by the Bar 
Association. 

Another cause may perhaps be found in giving the 
full right to vote all members without regard to the 
length of time, during which they have been mem- 
bers of the bar. Young men are generally admitted, 
because it is unkind to deny them the privileges of the 
library, etc., but they form now so large a proportion, 
that possibly a change in the Constitution permitting 
only such to vote as have been members of the bar for 
at least five years, would be advisable, especially as 
the younger men pay only half of the regular annual 
dues. 

In my opinion itis only by maintaining and improv- 
ing the New York City-Bar Association, and by the 
formation of similar bodies in all of the judicial dis- 
tricts or counties of the State, and by the organiza- 
tion of a State Bar Association, composed of delegates 
from these local associations, that the honor and dig- 
nity of the barcan be maintained in the future, and 
the public saved from evils, which it is difficult to ex- 
aggerate. 

Truly yours, 
J. BLEECKER MILLER. 





NEW BOOKS AND NEW EDITIONS. 
DEERING’S CODES AND STATUTES OF CALIFORNIA, 
The fourth and concluding volume of this great 
work is before us, embracing the Penal Code and 
Statutes in force. It is thoroughly annotated, like its 
predecessors. Indispensable as the complete work 
must be to lawyers in California, it is also full of in- 
terest and instruction to legal. students, legislators‘ 
and law reformers everywhere. Published by A. L. 
Bancroft & Co., San Francisco. 











ARMES’ CASES ON MOTION. 
Cases summarily disposed of on motion in the United States 
Supreme Court. By C. H. Armes. Philadelphia. T. & J. 
W. Johnson & Co., 1886 
This is a collection of decisions summarily made on 
motion. The decisions are accompanied by head- 
notes. Many of the questions recur, and this little 
volume will probably be useful to practitioners in that 
court, especially on such heads as Amount and Fed- 
eral Question. 





——-> 
COURT OF APPEALS DECISIONS. 


_ following decisions were handed down Tues- 

day, March 9, 1886: 

Judgment reversed, new trial granted, costs to abide 
the event— Mary Schmittler, appellant, v. Adam 
Simon,respondent.—Judgment affirmed,with costs— 
Jane C. Coleman, respondent, v. Oliver C. Wright, 
appelt. Judgment reversed, unless the plaintiff stip- 
uiates to reduce the amount of damages to 2550, with 
interest from August 24, 1874,in which event judg- 
ment is affirmed, with costs of the action and of this 
appeal—-Ezra B. Weston, respondent, v. Moses Cham- 
berlain,appelt. —Order of GeneralTerm affirmed, with 
costs—In re Opening, Widening and Improving Flush- 
ing Avenue, Long Island City. Appeal dismissed, 
withcosts—Helen A. Babcock, et al., respdts., v. Oli- 
ver M. Arkenburgh, test. and guard., etc., appellants; 
Arnold Davidson, respondent, v. John F. Betz and 
others, appellants; Ann Maria Deen, respondent, v. 
Wm. Milne, exr., etc., appellant. Order affirmed, 
with costs—Mutual Life Ins. Co. of New York v. Mar- 
tin Schwauer, et al.——Order affirmed on the ground 
that money paid into the State treasury, pursu- 
ant to section 2747 of the Code of Civil Procedure, is 
not money of the State, nor money which belongs to 
any of the funds under its management, within sec- 
tion 8, article 7 of the Constitution, and is not there- 
fore subject to the prohibition of that section, with 
costs—People, ex rel. Daniel Evans, respondent, v. 
Alfred C. Chapin, comptroller, etc., appellant. Mo- 
tion for reargument denied, without costs—Charles 
Stewart, et al., appellants, v. Wm. D. Marvel,respond- 
ent.—Motion to put cause on calendar denied, with 
costs—Ephraim Drucker, respondent, v. Manhattan 
Ry. Co., et al., appellants; Mary Schnarr, ex’rx., re- 
spondent, v. Metropolitan Elevated Ry. Co., appellant; 
Frederick M. Peyser v. Same.——Motion to dismiss 
appeal denied, with costs—Ephraim Drucker,respond- 
ent, v- Manhattan Ry. Co.,et al.,appellants. ——Motion 
to put cause on calendar granted, without costs—The 
Bank of Savings, et al., respondents, v. William R. 
Grace, et al., appellants. ——Motion to dismiss appeals 
granted, with costs—Constance B. Price, appellant, v. 
DeWitt C. Holman, et al., ex'rs, respondents (two ap- 
peals). 














——— + 





NOTES. 


Is it not time that the room which was long ago le- 
gally assigned to the New York State Bar Association 
in the Capitol, should be placed in their possession ? 
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CURRENT TOPICS. 
HOSE who believe in the policy of ceremonial 
marriages will derive a good deal of amuse- 
ment — and so do we — froma perusal of the opinion 
of Judge Ashman, of the Philadelphia Orphans’ 
Court, in Seibert’s Estute, 17 W. N. Cas. 271, where it 
was sought to prove a marriage mainly by circum- 
stantial evidence. The judge remarked: ‘ The diffi- 
culty of dealing with the evidence arises not less 
from its contradictions than from the character of 
the witnesses. The latter were of the most motley 
varicty. The dental student who kept an oyster 
siloon; the lady who frequented the Dime Museum ; 
the collector of grease, and the dealer in soap fat 
and junk; the butcher's assistant, who was known 
as the ‘Sea Lion,’ and the porter who seems to 
have name of ‘Drunken Jake;’ 
bar-tenders and one oyster opener; all gave state- 
ments which were equally emphatic, and mutually 
irreconcilable.” Of the direct evidence he said: 
‘‘The single witness to the marriage ceremony ad- 
mitted that she herself lived in a house which, by a 
figure of elegant irony, is sometimes described as 
of ‘doubtful’ reputation. We concede that this 
confession will not destroy the competency of the 
witness, and there is high authority for doubting 
whether it will even impeach her credibiliity. In 
his note to the text of Baron Gilbert, Capel Lofft, 
after saying that incontinence is a ground of ex- 
communication, and therefore of from 
the witness stand, exclaims: ‘ As if being unguard- 
edly awake to the impression of nature demon- 
strated an insensibility to the voice of truth!’” 
Of the declarations of the deceased husband he 
said: ‘*No rule of law will permit aman to destroy 
the effect of an admission against his interest by 
after declarations in his favor; and although it may 
seem like a reflection upon the just belief which 
prevails, in the felicity ot the marriage state, to af- 
firm that it is against a man’s interest to admit that 
he is married, the point has been so decided. 
Greenawalt v, McEnelley, 4 Nor. 352. This doctrine 
was incidentally applied in Chapple v. Cooper, 13 
M. & W. 252, where an infant widow was held lia- 
ble for the burial expenses of her deceased hus- 
band, on the ground that the outlay was for her 
personal benefit. Its antiquity has perhaps unduly 
commended the doctrine to the judicial mind. 
Holy Writ tells us that when malice strained its re- 
sources to uproot the constancy of the patriarch, 
and to this end purloined his cattle and slew his 
servants, and even his children, it found it entirely 
compatible with its purpose to spare to the victim 
his wife.” 


borne the several 


exclusion 


About the only purpose that bank holidays serve 
is to compel debtors to pay their paper one day, and 
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sometimes two days, before it would ordinarily be 
payable. This is more like a penalty than a privi- 
lege, and is frequently paying pretty dearly for the 
relaxation of bank officials and clerks, Indeed, 
these holidays simply crowd two days’ work into 
one as the consequence of their having a day off. 
The New Jersey Law Journal says a bill has been 
introduced in the New Jersey Legislature provid- 
ing that paper falling due on a legal holiday shall 
not be payable until the next day. The Journal op- 
poses this proposed change as inconsistent with the 
practice in other States, and says: ‘‘ We find on re- 
ferring to the statutes of other States and countries 
that the proposed rule exists in none of the States 
except California and Louisiana, and of foreign 
countries it obtains only in Canada, Holland, Rus- 
sia, and parts of Switzerland. The old rule on the 
other hand is the custom of Great Britain (except 
in the case of statutory bank holidays), France, 
Italy, Portugal, Denmark, Chili, Brazil, and in 
twenty-six of the United States. In Connecticut 
notes are payable the day after Decoration Day 
only. In Vermont if the note is with grace it is 
payable the day after, if without grace on the 
day before. In Missouri the rule is like our pres- 
ent-rule; notes are payable the day before unless 
the holiday falls on Sunday, and then the day 
before.” 


A leading lawyer of one of the large cities of 
this State, who admits that he has never read the 
proposed Civil Code, and therefore is ‘‘in no posi- 
tion to support or oppose it,” informs us that a pe- 
tition is being circulated in that city against the 
adoption of it, and is numerously signed. On this 
point he says: ‘* But those who know the value of 
petitidns, and how ready men are to subscribe their 
names to any paper which does not make a direct 
demand upon their pocket-books, will not give any 
great weight to this and similar documents.” As to 
the policy of codification he says: ‘‘ But that there 
should be some sort of codification seems to me 
clear, and I do not see the force of the arguments 
against it. The matter, as I understand it, may be 
stated in this way: Suppose that twelve of the 
most eminent lawyers in the State were asked cer- 
tain questions in common law. If they agreed on 
their answers, why could they not reduce the an- 
swer to writing? If the answers could be reduced 
to writirg why could they not be put in the form 
of a statute and enacted? If on the other hand 
the twelve failed to agree on their answers, what 
sort of a common law is that in regard to which 
the most learned expounders are at variance? And 
wouldn’t it be well to wipe out the differences of 
opinion by some ‘uncommon law,’ printed in books, 
and sanctioned by the Legislature of the State.” 
Unless the signers of these petitions certify that 
they have read the Code proposed, their prayers 
should prove idle. It seems to us, too, that the test 
proposed by our correspondent as to the necessity 
for codification has the merit of candor as well as 
of novelty. 
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A “proposition for membership in the order of 
the Knights of Labor” has been shown tous. It 
is outside our province to discuss this serious con- 
test between labor and capital, and we speak of it 
now only to show that by the condition of member- 
ship we can have no business with it. ‘* No propo- 
sition can be received from a lawyer, banker, rum- 
seller or professional gambler.” Now are physi- 
cians and clergymen admitted, and if so, why this 
discrimination against lawyers? And why are law 
and money associated thus uncomfortably with 
rumand gambling? We feel hurt. Mr. J. Bleecker 
Miller argues in favor of trades-unions of lawyers. 
But doubtless lawyers will find plenty of employ- 
ment in the matter sooner or later, and the Knights 
will have an opportunity to live up to their doc- 
trine that ‘‘ the laborer is worthy of his hire.” 





The Kansas Law Journal, quoting our remarks on 
the proposed abolition of costs in this State, says: 
“The Legislature of this State has set its face 
against fees being taxed in the judgment. The ex- 
periment of allowing the successful party, plaintiff 
or defendant, to tax a certain moderate fee in the 
bill of costs was never tried, and we believe if tried 
the experiment would into custom. The 
theory on which sucha plan is based is to reim- 
burse the party for the expenses he incurs. If he 
is entitled to recover the fees of the clerk, sheriff 
and witness, he should be on the same ground enti- 
tled to recover a reasonable attorney fee, and that 
right should be given to either party to the suit.” 


gre Ww 


On the subject of publishing dissenting opinions, 
Mr. Austin Abbott, in the Daily Register, quoting 
our recent remarks, says: ‘‘ We believe that all will 
agree with our contemporary in this. The uncer- 
tainty of the law is great enough without adding to 


uncertainty of opinions against what the law itself | 


makes conclusive evidence of the law. * * But 
whether it be advisable, where dissent does exist to 
suppress the knowledge of it, or rather the pub- 
licity of that knowledge, is another question. It is 
true we cannot secure the unanimity of judges in 
the same manner in which the judges secure the 
unanimity of jurors, but if dissent actually exists — 


and often on an important question it is persistent 


and inveterate in the court —is it not better that 
practitioners at large should be informed of it, than 
that the knowledge should be confined to a few 
who may happen to be concerned? The practi- 
tioner often has a kind of option whether his appeal 
shall present one or another question, and it is an 
advantage, if there be doubt and dissent upon one 
of them, that he should know it. Dissent is doubt- 
less an inconvenience, but if we view the matter 
rightly, concealed dissent would involve some ad- 
ditional inconvenience. * * * Certainly there 
are cases where the right of a judge to dissent 
ought not to be denied. Not even courts of last 
resort are infallible, and in the nature of things 


they must be expected to make erroneous decisions, 
from which there is no appeal to another tribunal, 
Dissent is often the useful door through which to 
reach the reconsideration in after cases of a perni- 
cious principle, the bearings of which are not 
rightly uppreciated in the first instance by the pre- 
vailing majority. But after making allowance for 
the importance of dissent in these rare cases, it is 
certainly true that dissent, as a general thing, is 
equally unnecessary and unwholesome. The voice 
of the court, particularly if it be the court of last 
resort, is the voice of law, and ought not to contra- 
dict itself, nor to blow hot and cold at the same 
time.’ Our own belief is, that so far as the future 
is concerned, it is not very material, in the great 
majority of cases, which way the particular case is 
decided, so long as the decision is understood to be 
the law, and not to be changed, and that the pro- 
mulgation of dissent renders the decision unauthori- 
tative, and furnishes a continuing excuse for con- 
testing it. 


NOTES OF CASES. 





M\HE decision of the city court of New York, ante, 
187, that interposing a willfully false verified 





answer of general denial is a contempt of court, 
| was reversed by the General Term of the New 
| York city Common Pleas on the 2d inst. The 
| court gave no written opinion, we are informed. 
As we infer from looking over the briefs of coun- 
sel, it must have been put on the ground that there 
was no ‘‘deceit” of the court (Code Civ, Proc, 
$ 14, Subdiy. 2). 


In Parsons v. Clark, Michigan Supreme Court, 
Jan. 27, 1886, it was held that payments by an as- 
| signee for the benefit of creditors do not prevent 
| the running of the statute of limitations as toa 
debt of the assignor, The court said: ‘It cannot 
be claimed that there has been any acknowledg- 
ment or promise made in writing and signed by 
the defendants, or either of them, which is evi- 
dence of a continuing contract whereby to take 
the case out of the provisions of the statute; but 
what is claimed is that the payments made by the 
assignee should have the same effect given to them 
as if made by the defendants, and that it is evi- 
| dence of an acknowledgment of the debt, and 
from which a promise to pay the remainder of the 
debt may properly be inferred. The argument is 
that defendants by their assignment voluntarily 
placed certain assets in the hands of the assignee, 
and gave him express directions to pay the debt 
due to plaintiff, or so much thereof as he could do 
| from such assets, and therefore he was the agent of 
such defendants to make the payments which he 
| did make. But it must be remembered that pay- 








ments made by a debtor to his creditor are not al- 
ways evidence of a promise to pay the balance of 
the debt. If the debtor, when he makes the pay- 
ment, expressly refuses to pay the balance, of 
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makes such payment under circumstances that repel 
the presumption of such promise, no inference can 
in such case be drawn of a promise to pay the re- 
mainder. It is the duty of an assignee to pay and 
discharge the debts of his assignor, so far as he is 
enabled to do so, from the assets, and he has no au- 
thority in virtue of his trust to renew, revive or 
continue in force the undischarged portion thereof, 
or to bind his assignor by either an express or im- 
plied promise of payment. The right of action by 
the creditor against the debtor is not barred by the 
assignment. He may bring his action, notwith- 
standing the assignment, as soon as it is made, 
The assignment therefore did not operate to pre- 
vent the statute from running. No doubt the pay- 
ments were made by the express authority of de- 
fendants, but they were made by a person under 
circumstances which repelled the presumption of a 
promise by the assignors to pay the balance. In 
effect the assignors said, ‘we owe Mr. Parsons 
about seventy dollars, and we are unable to pay 
him in full; we place all our property not exempt 
from execution in your hands, which we authorize 
you to convert into money, and pay it over to him 
to apply on such indebtedness.’ Payments made 
under these instructions afford no just grounds to 
infer any intent to renew the promise of payment, 
or to extend the time within which they were origi- 
nally bound to pay. Pickett v. Leonard, 34 N. Y. 
176; Roscoe v. Hale, 7 G ray, 275; Stoddard v. Doune, 
id. 387; Ang. Lim., § 240, note 1 (6th ed.); Jewett v. 
Petit, 4 Mich. 510.” To the same effect is Chambers 
v. Whitney, 17 Neb. 70; 5. C., 52 Am. Rep. 898. 
Contra, Letson v. Kenyon, 31 Kans. 301; 8. C., 52 


Am, Rep. 401. 


In McClure v. Briggs, Vermont Supreme Court, 
Feb. 20, 1886, A. set up an organ in B.'s house, 
upon an agreement that B. should keep it and pay 
for it if it proved satisfactory to him. B. thought, 
without cause, that he was dissatisfied, and notified 
A. Held, that provided he acted in good faith, he 
was the sole judge as to his satisfaction with the 
organ. The court said: ‘‘ Notwithstanding the 
opinion of the expert, he was so under the spell of 
the Estey organ vendor that he still thought he 
was dissatisfied with the tone of the organ; and if 
he really thought so, he was so, for as a man 
‘thinketh in his heart, so is he.’ But it is said that 
he was bound to be satisfied, as he had no ground 
to be dissatisfied. He was bound to act honestly, 
and to give the instrument a fair trial, and such as 
the seller had a right, under the circumstances, to 
expect he would give it, and herein to exercise such 
judgment and capacity as he had, for by the con- 
tract he was the one to be satisfied, and not another 
forhim. If he did this, aud was still dissatisfied, 
and that dissatisfaction was real and not feigned, 
honest and not pretended, it is enough, and plaint- 
iffs have not fulfilled their contract, and all these 
elements are gatherable from the report. This is 


the doctrine of Hartford Manuf. Co. v. Brush, 48 





the former case the defendant was required to bring 
to the trial of the evaporator only honesty of pur- 
pose, and judgment according to his capacity, to 
ascertain his own wishes, and was not required to 
exercise even ordinary skill and judgment in mak- 
ing his determination. Daggett v. Johnson turned 
on an error in the admission of testimony, but 
Judge Redfield goes on to discuss the merits of the 
case somewhat, following substantially in the line 
of Brush’s case, and citing it as authority. But 
Daggett v. Johnson is distinguishable in its facts 
from Brush’s case and from this case, in that the 
defendant omitted to test the pans in the very re- 
spect in which he knew it was claimed their excel- 
lence consisted.” Citing McCarren v. McNulty, 7 
Gray, 1389; Brown v. Foster, 113 Mass. 136; 8. C., 
18 Am. Rep. 463; Zaleski v. Clark, 44 Conn. 218; 
8. C., 26 Am. Rep. 446. “Since the case at bar was 
decided, the very recent case of Singerly v. Thayer, 
in the Supreme Court of Pennsylvania, reported in 
25 Amer. Law Reg. (N. 8.) 14, has fallen under my 
notice, with the learned note appended thereto. 
There the defendant in error agreed to put in an 
elevator for plaintiff in error, ‘ warranted satisfac- 
tory in every respect.’ After trying it defendant 
refused to accept it, and it was held that if he 
acted in good faith he was, by the terms of the con- 
tract, the sole judge whether it was satisfactory or 
not. The cases are there largely reviewed, and 
found almost unanimously to sustain the view taken 
by the court.” See note, 52 Am. Rep. 158; as to 
the analogous case of the phrase ‘‘ deem himself in 
danger,” in chattel mortgages, see Burrett v. Hart, 
42 Ohio St. 41; 8. C.,51 Am. Rep. 801, and note, 
805. 


In Shannon v. Boston & Albang Railroad Co., 
Maine Supreme Court, Dec. 22, 1885, a lady, wait- 
ing at a railroad station for passage upon a train 
soon to depart, was invited by the ticket agent to 
sit in an empty car standing on the side track with 
other ladies, while the station-room was being 
cleaned. The train to which the car was attached 
began to be moved without conductor or brakeman 
on board, and without signal or notice. The ladies 
were startled and alarmed lest they should be car- 
ried away, and they hastened to the rear of the 
car and jumped out while the car was still abreast 
of the platform, and apparently moving slowly. 
The plaintiff was thrown down and injured, Held, 
that she was a passenger, and that her conduct was 
not conclusively negligent. The court said: ‘* The 
position of the defendants is that she was in the 
car at her own risk —that the relation of carrier 
and passenger was terminated or suspended while 
she was in the car, just for the time being. Much 
stress is placed upon the alleged fact that the three 
ladies were permitted to go into the car, but were 
not required or directed to do so. That is not our 
view of the affair. Nor do we think that the au- 
thorities cited for the defendants bear out their 
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tion would not be in the condition of a passenger 
while wandering about the yard, or entering cars 
for purposes disconnected with the act of traveling, 
although his conduct in that respect is not objected 
to by the agents of the road. He is acting on his 
own responsibility for the time. That is not this 
case. Here the agent apprised the plaintiff that 
she could sit in the car as a substitute for a waiting- 
room. It was more than a mere toleration of the 
act —a passing permission to enter the car—it 
was a positive invitation to do so. There is a good 
deal of well-considered authority which exoner- 
ates a passenger from blame, who being suddenly 
put into a condition of nervous excitement and 
alarm by the fault of the railroad, under the im- 
pulse of the moment jumps from a moving train 
before it has attained much speed, although the 
passenger’s motive in doing so is merely to save 
himself from serious inconvenience. Whether a 
justification exists or not must depend upon the 
speed of the train and other circumstances. One 
test, among others, would be whether the passen- 
ger did what careful and experienced persons gen- 
erally would be likely to do in similar cireum- 
stances. Whart. Neg., § 377, and cases in note; 
Robson v. Railroad, L. R., 10 Q. B. 271; 8. C., 12 
Moak’s Eng. Rep. 302, note; Adams v. Railroad, 
L. R., 4 C. P., 744; Filer v. Railroad, 49 N. Y. 47; 
8. C., 59 id. 351, and 68 id. 124; Johnson v. Rail- 
road, 70 Penn. St. 365; Delamatyr v. Railroad, 2: 
Wis. 586. * * * The decision to jump or not 
had to be made almost ina twinkling. A person’s 
judgment in such circumstances should not be too 
nicely criticised by those whose carelessness pro- 
duced the predicament. We cannot measure the 
act wholly by its unexpected consequences.” 
note, 37 Am. Rep. 382; note, 38 Am. Rep. 599; note, 
44 Am. Rep. 508. 


See 


—— 


CONSTITUTIONAL LAW—PROHIBITORY LIQUOR 
LAW-—EFFECT ON PREVIOUSLY ACQUIRED 
PROPERTY. 

UNITED STATES CIRCUIT COURT, DISTRICT OF KANSAS, 
JANUARY 22, 1886. 

STATE V.WALRUFF.* 

Laws absolutely prohibiting the manufacture of beer, except 
for medicinal, mechanical and scientific purposes, and 
providing no compensation for previously acquired prop- 
erty, are void in so faras they prevent the use and de- 
stroy the value of abrewery previously acquired and prac- 
tically valueless for any other purpose. 

\ OTION by plaintiff to remand to State court. The 

4 opinion states the facts. 

R. A. French, George J. Barker, and J. 
for plaintiff. 

Samuel A. Riggs and W. W. 
ants. 


W. Gleed, 


Nevison, for defend- 


Brewer, J. The facts upon which the foundation 
question in this case rests are few and simple. Between 
1870 and 1874 the defendants constructed a brewery in 








*From 26 Federal Reporter, 178 


position. It may be that a person waiting at a sta- 





ee 


Lawrence, Kansas. The building, machinery and fix. 


tures were designed and adapted for the making of 
beer and for nothing else. For such purpose they arg 
worth $50,000; for any other use not to exceed $5,000, 
At the time of erection of the building, and up to 
1880, the making of beer was as legal, as free from tax, 
license or other restriction as the milling of flour. Iy 
that year a constitutional amendment was adopted 
prohibiting the manufacture of beer, except for medi. 
cinal, scientific and mechanical purposes. In 188land 
1885 laws were enacted to carry this prohibition into 
effect. Under these laws a permit was essential for 
the manufacture for the excepted purposes. To the 
defendants this permit was refused. An injunction 
was thereupon sued out from the District Court en. 
joining defendants absolutely from the manufacture 
of beer. Thus, in strict conformity to the laws of the 
State, the defendants are prohibited from using their 
property for the purposes for which alone it is de. 
signed, adapted and valuable, and are required, with- 
out compensation, to surrender $45,000 of value which 
they had acquired underevery solemn unlimited guar. 
anty of protection to property which constitutional 
declaration and the underlying thought of just and 
stable government could give. The action in which 
this injunction was granted they now seek to remove 
to this court, and insist that no matter what the State 
may think or do, the fourteenth amendment to the 
Federal Constitution does give protection, or at least 
that they are entitled to the opinion and judgment of 
the Federal courts upon the question whether that 
portion of the fourteenth amendment which forbidsa 
State to ‘deprive any person of life, liberty or prop 
erty without due process of law,’ and ‘‘to deny to 
any person within its jurisdiction the equal protection 
of the laws,”’ is not violated by this action of the State 
as respects them. 

It is idle to deny that the question here presented is 
one of difficulty and grave importance. On the one 
hand, it is insisted that both the amendment and the 
laws were duly, and in compliance with established 
forms of procedure, adopted and enacted; that the 
withholding of the permit was the act of a judicial 
officer in the exercise of a proper and granted disecre- 
tion; that the injunction was issued out of the regu- 
lar court of general original jurisdiction, and in an or- 
dinary and familiar form of action; that thus there 
has been ‘‘ due process of law; ”’ and tbat the amend- 
ment does not prohibit a State from depriving a per- 
son of his property, but only prohibits such depriva- 
tion ‘* without due process of law.’’ While on the other 
hand it isapparent that the defendants, having invested 
large properties in a perfectly legal business, are strip- 
ped of the value of such properties; and that, not 4% 
the indirect and consequential result of legislative 
changes in the law, but by adirect prohibition upoo 
the only use for which such properties are designed, 
adapted and valuable. Is a State potent, through the 
forms of law, to take from a citizen by direct action 
the value of his property without compensation? 

As the judge of an inferior Federal court, I tum 
naturally to the opinions of my superior, the Supreme 
Court of the United States, for information and guid- 
ance. In the case of Bartemeyer v. lowa, 18 Wall. 14, 
the opinion of the court was delivered by Justice Mil 
ler, and in it the court uses this language: “ But if it 
were true, and it were fairly presented to us, that the 
defendant was the owner of the glass of intoxicating 
liquor which he sold to Hickey at the time that the 
State of Iowa first imposed an absolute prohibition o! 
the sale of such liquors, then we can see that two ver! 
grave questions would arise, namely: Whether th 
would be a statute depriving him of his property with 
out due process of law; and secondly, whether, if! 
were so, it would be so fara violation of the fourteen! 
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amendment in that regard as would call for judicial 
action by this court.”* 

In the same Case, in a concurring opinion, Justice 
Bradley said: ** The law therefore was not an invasion 
of property existing at the date of its passage, and 
the question of depriving a person of property without 
due process of law does not arise. No one has ever 
doubted that a Legislature may prohibit the vending 
of articles deemed injurious to the safety of society, 
provided it does not interfere with vested rights of 
property. When such rights stand in the way of the 
public good they can be removed by awarding com- 
pensation to the owner.”’ 

And Justice Field adds these words: “I have no 
doubt of the power of the State to regulate the sale of 
intoxicating liquors when such regulation does not 
amount to the destruction of the right of property in 
them. The right of property in an article involves 
the power to sell and dispose of such articles, as well 
as to use and enjoy it. Any act which declares that 
the owner shall neither sell it, nor dispose of it, nor 
useand enjoy it, confiscates it, depriving him of his 
property without due process of law. Against such 
arbitrary legislation by any State the fourteenth 
amendment affords protection.”’ 

In the subsequent case of Beer Co. v. Massachusetts, 
9 U. S. 25, the court thus refers to this matter: “If 
the public safety or the public morals require the dis- 
continuance of any manufacture or traffic, the hand 
of the Legislature cannot be stayed from providing 
for its discontinuance by an incidental inconven- 
ience which individuals or corporations may suffer. 
Allrights are held subject to the police power of the 
State. We do not mean to say that property actually 
in existence, and in which the right of the owner has 
become vested, may be taken for the public good with- 
outcompensation; but we infer that the liquor in this 
case, as in the case of Bartemeyer v. Towa, was not in 
existence when the liquor law of Massachusetts was 
passed.”” 

In the light of this declaration of the Supreme Court 
that when a man owns, with the unrestricted right to 
use or sell, a glass of liquor—mere personal property, 
which without injury or depreciation in value can be 
carried outside the jurisdiction of the State—legisla- 
tion of a State prohibiting its sale, and to that extent 
only diminishing its value, presents a grave question 
wider the fourteenth amendment; the further posi- 
tive assertion of one the justices that such legislation 
is void under that amendment; and a still further in- 
timation of the court in a later case that vested rights 
of property cannot be destroyed for the public good 
without compensation—it would seem a contemptuous 
disregard by a subordinate tribunal of the judgments of 
its superior for me to hold that legislation of a State 
destroying the value by prohibiting the use of prop- 
erty which cannot be moved, and in whose use the 
owner had prior thereto an absolute and unrestricted 
title, is clearly not in conflict with that amendment, 
and presents absolutely no question for the cognizance 
and judgment of the Federal tribunals. 

But I am not content to leave this case upon these 
authoritative suggestions of the Supreme Court. Asa 
lew matter, it is clear to me that there is a Federal 
question giving right of removal. And here I assert 
these propositions: 

First. Debarring a man by express prohibition from 
the use of his property for the sake of the public is a 
taking of private property for public uses. It isthe 
power to use, and not the mere title, which gives value 
to property. Give a man the fee-simple title to a 
four-mill, coupled with an absolute prohibition on its 
use, and of what value it isto him? In the most com- 
mon and ordinary case of taking private property for 














public uses—the condemnation of the right of way for 
a railroad—the title is not divested. The owner still 
retains the fee simple, and he is only debarred from 
the use. When the railroad abandons the use he re- 
tukes it. 

In the leading case of Pumpelly v. Green Bay Co., 18 
Wall. 166, which was a case where land was over- 
flowed in consequence of the erection of a dam, the 
Supreme Court thus disposes of this matter: “It 
would be avery curious and unsatisfactory result, if 
in construing a provision of constitutional law, always 
understood to have been adopted for protection and 
security to the rights of the individual as against the 
government, and which has received the commenda- 
tion of jurists, statesmen and commentators as plac- 
ing the just principles of the common law on that 
subject beyond the power of ordinary legislation to 
change or control them, it shall be held that if the 
government refrains from the absolute conversion of 
real property to the uses of the public, it can destroy 
its valueentirely, can inflict irreparable and perma- 
nent injury to any extent, can in effect subject it to 
total destruction without making any compensation, 
becausein the narrowest sense of that word it is not 
taken for the public use. Such a construction would 
pervert the constitutional provision into a restriction 
upon the rights of the citizen, as those rights stood at 
the common law, instead of the government, and 
make it an authority for invasion of private rights 
under the pretext of the public good, which had no 
warrant in the laws or practices of our ancestors.”’ 

In thecase of Munn v. Jllinois, 94 U. S. 141, Mr. 
Justice Field uses this language: ‘All that is benefi- 
cial in property arises from its use, and the fruits of 
that use; and whatever deprives a person of them, 
deprives him of all that is desirable or valuable in the 
title and possession. If the constitutional guaranty 
extends no further than to prevent a deprivation of 
title and possession, and allows a deprivation of use, 
and the fruits of that use, it does not merit the enco- 
miums it has received.”’ 

I meet here thecommon argument, that when pri- 
vate property is taken for public use, there is always a 
transfer of the use from one party to another; that 
here the use is not transferred, but only forbidden; 
and that this deprivation of the use is only one of the 
consequential injuries resulting from a change of policy 
on the part of the State for which no compensation or 
redress is allowed. It is damnum absque injuria. The 
argument is not sound. Asa matter of fact,in con- 
demnation cases, seldom is the particular use to which 
the property has been put transferred. Almost always 
that use is destroyed in order that another maay be ac- 
quired. The farmer surrenders part of his farm to the 
railroad company, not that the company may con- 
tinue its use for farming purposes, but that the public 
may acquire the benefit in another direction. So 
where land is flowed by a mill-dam. And thus is it 
generally. Here the use is taken away solely and di- 
rectly for the benefit of the public. For no other rea- 
son, and upon no other ground, could it be disturbed. 
Of course in this, as in other cases, some use remains . 
to the owner; but here, as elsewhere, the use, which 
is of special value, is taken from him for the benefit of 
the public; and this is not a consequential, but a di- 
rect result. It is not that the profits of his manufac- 
ture are reduced by reason of a prohibition upon sales. 
The law speaks to him by direct command, and says, 
“Stop your manufacture.”’ It is idle to talk of conse- 
quential results and injuries when the law, in direct 
language, forbids the use of the premises for a brew- 
ery. 

I assert secondly, that natural equity, as well as con- 
stitutional guaranty, forbids such a taking of private 
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property for the public good without compensation. 
In the case of State v. Mugler, 29 Kans. 252; 5S. C., 44 
Am. Rep. 634, this question was presented to the Su- 
* preme Court of Kansas, and as a member of that court 
I then expressed the same opinion. I am aware that my 
brethren differed with me, and that the court held that 
the State Constitution carried no such prohibition. In 
view of that decision I shall have little to say in respect 
to the guaranties in the State Constitution. Imay how- 
ever be permitted to say and I do it with the highest 
respect for the members of that court, and with the 
utmost deference to its opinions and judgmeuts, that 
in the light of the freqneut discussions of the ques- 
tion since that decision, and the more I have reflected 
thereon, the more profoundly am I convinced that the 
guaranties of safety and protection to private property 
contained within our State Constitution forbid that 
any man should be thus despoiled of that which gives 
value to his property for the sake of the public good, 
without first receiving compensation for that which is 
taken from him. 

Turning to the opinions of other courts, I find strong 
indorsement of the proposition I have asserted. In 
the case of Lake View v. Rose Hill Cemetery Co., 70 
Ill. 191; 8. C., 22 Am. Rep. 71, the court says: “ We 
are unwilling to concede the existence of an indefina- 
ble power, superior to the Constitution, that may be in- 
voked whenever the Legislature may deem the public 
exigency may requireit, by which a party may be ca- 
priciously deprived of his property or its use without 
compensation, whether such property consists of fran- 
chises or tangible forms of property.”’ 

The Constitution of New Jersey contains no such 
guaranty as ours, yet the Supreme Court of that State, 
in Sinnickson v. Johnson, 17 N. J. L. 129, declares 
“that this power to take private property reaches 
back of all constitutional provision, and it seems to 
have been a settled principle of universal law that the 
right to compensation is an incident to the exercise 
of that power; that the one is inseparably con- 
nected with the other; that they may be said to ex- 
ist, not as separate and distinct principles, but as parts 
of one and the same principle.” 

The Constitution of New York was similarly defi- 
cient, and yet in Gardner v. Newburgh, 2 Johns. Ch. 
162, Chancellor Kent granted an injunction to prevent 
the trustees of Newburgh from diverting the water of 
a certain stream flowing over plaintiff's land from its 
usual course, because the act of the Legislature which 
authorized it had made no provision for compensating 
the plaintiff for the injury thus done to his land. After 
citing several continental jurists on this right of emi- 
nent domain, he says that while they admit that pri- 
vate property may be taken for public uses when pub- 
lic necessity or utility requires, they all lay duwn asa 
clear principle of natural equity that the individual 
whose property is thus sacrificed must be indemnified ; 
and he adds that the principles and practice of the 
English government are equally explicit on this point. 

Were similar action taken by the State in respect to 
other industries, I can but think the vigor of constitu- 
tional guarantees would seem clearer. In my own city 
is a large manufacturing establishment, in which hun- 
dreds of thousands of dollars have been invested for 
the making of glucose. This is an inferior kind of 
sugar, and in the opinion of some a deleterious article. 
Yet the industry is legal, the manufacture not forbid- 
den. Suppose the next Legislature should believe that 
glucose was injurious to the public health, and forbid 
its manufacture, could the wheels of that manufactory 
be stayed and the value of that investment be de- 
stroyed without compensation? Take also the illus- 
tration of playing cards, which by reason of their use 
for gambling purposes, arein the judgment of many 





good people a bane to society. If afactory for their 
manufacture was established when, as now, a perfectly 
legal industry, would the owner hold his investment 
subject to the opinions of perhaps a temporary ma- 
jority? Or take a still stronger illustration. This isa 
corn-growing State, yet wheat also is raised abund- 
antly, and many flour-mills exist. Suppose the Legis- 
lature should determine that the best interests of the 
State would be promoted by stopping the growing of 
wheat, and increasing the crop of corn, and to that 
end should prohibit the milling of flour, must the 
owners without compensation abandon their mill- 
ing and sacrifice their investment? Does not 
natural justice, as well as constitutional guar- 
anty, compel compensation as a _ condition to 
such sacrifice? Yet who can state what the law will 
recognize as alegal distinction between those cases 
and this? Ofcourseit will be said that no Legislature 
would ever think of such extreme and unreasonable 
action. But the question for courts to determine is 
not what is likely to be done, but what can be done. 

Thirdly. I affirm that no matter what legislative en- 
actments may be had, what forms of procedure, judi- 
cial or otherwise, may be prescribed, there is not ‘‘due 
process of law”’ if the plain purpose and inevitable re- 
sult is the spoliation of private property for the bene- 
fit of the public without compensation. It is a mis- 
take tosay that the forms of law alone constitute ‘‘due 
process.’’ Nocomplete and perfect definition of the 
phrase ‘‘ due process of law ’”’ has yet been given. The 
most familiar, and one for ordinary cases sufficiently 
accurate, is that given by Daniel Webster in the cele- 
brated Dartmouth College case—the ‘“‘ law of the land” 
being substantially equivalent to ‘*due process of 
law ’’—as follows: *“‘ By thelaw of the land is meant 
the general law, which hears before it condemns, which 
proceeds upon inquiry, and renders judgment only 
upon trial.” 

But as said by Mr. Justice Miller in Davidson v. 
New Orleans, 96 U. S. 104, it is probably better “to 
leave the meaning to be evolved by the gradual process 
of judicial inclusion and exclusion, as the cases pre- 
sented for decision shall require, with the reasoning 
on which such decisions may be founded.” In the 
same case Mr. Justice Bradley adds these words: ‘In 
judging what is ‘due process of law,’ respect must be 
had to the cause and object of the taking—whether 
under the taxing power, the power of eminent domain 
or the power of assessment for local improvements, or 
none of these; and if found to be suitable or admissi- 
ble in the special case, it will be adjudged to be ‘due 
process of law,’ but if found to be arbitrary, oppres- 
sive and unjust, it may be declared to be not ‘due 
process of law.’”’ 

In Murray’s Lessee v. Hoboken, L. & I. Co., 18 How. 
276, the Supreme Court thus limits the meaning of the 
phrase: ‘‘ The Constitution contains no description of 
these processes which it was intended to allow or for- 
bid. It does not even declare what principles are 
to be applied to ascertain whether it be due 
process. It is manifest that it was not left to the 
legislative power to enact any process which might be 
devised. The article is a restraint on the legislative as 
well as on the executive and judicial powers of the 
government, and cannot be so coustrued as to leave 
Congress free to make any process ‘due process of 
law’ by its mere will.” 

Now in the case at bar, while judicial proceedings 
are prescribed, yet the spoliation is the direct com- 
mand of the Legislature, and the judicial proceedings 
are only the machinery to execute that command. No 
discretion is left to the courts. The Legislature has in 
terms said to defendants, ‘‘Stop your use of your 
brewery,’’ and has directed the courts to enforce that 
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command. There is nothing but mere machinery be- 
tween the legislative edict aud an unused valueless 
manufacture. As well might the executive as the 
courts be charged with the enforcement of this com- 
mand. Such a command, no matter how enforced, 
operative to deprive a citizen of the value of his prop- 
erty without compensation, is in the language of Mr. 
Justice Bradley, supra, ‘ arbitrary, oppressive and un- 
just,” and therefore should be “ declared not to be due 
process of law.” 

Fourthly, and as a necessary consequence of the 
preceding, legislation which operates upon the de- 
fendants as does this is in conflict with the fourteenth 
amendment, and as to them void. At least it presents 
a question arising under such amendment, as to which 
they are entitled to the opinion and judgment of the 
Federal courts. As the amount in controversy is un- 
questionably in excess of $500, the case is a removable 
one. 

In view of what has hitherto fallen from my pen in 
other cases, it may be unnecessary to add any thing 
further; yet to guard against any possible misappre- 
hension, as well as to indicate that my views as ex- 
pressed upon other questions have not changed, let me 
say that I do not in the least question the power 
of the State to absolutely prohibit the manufac- 
ture of beer, or doubt that such prohibition is poten- 
tial as against any one proposing in the future to en- 
gage in such manufacture. Any one thus engaging 
does so at his peril, and cannot invoke the protection 
ofthe fourteenth amendment, or demand the consid- 
eration and judgment of the Federal courts. All that 
[hold is that ‘* property ’’ within the meaning of that 
amendment includes both the title and the right to 
use; that when the right to use ina given way is vested 
in a citizen, it cannot be taken from him for the pub- 
lic good without compensation. Beyond any doubt 
the State can prohibit defendants from continuing 
their business of brewing, but before it can do so it 
must pay the value of the property destroyed. 

Nothing that I have said in this opinion is to be 
taken as bearing on the question of the sale of beer, or 
the power of the State over that. Counsel claimed that 
the right to manufacture without the right to sell was 
a barren right. Whatever limitations may exist in this 
State, the markets of the world are open, and with 
such markets the right to manufacture is far from a 
barren right. 

Other questions were discussed by counsel at great 
length and with great ability. I have not noticed them 
in this opinion, already quite lengthy, because this 
question is in the case, cannot be ignored, and justi- 
fies a removal. 

The motion to remand will be overruled. 

One thing more I may be excused for referring to. 
In the course of the various arguments that have been 
made to me in this State and the sister State of Lowa 
on the question of removals to theFederal courts of pro- 
ceedings to enforce their prohibitory laws, it has more 
than once been intimated that jurisdiction in the Fed- 
eral courts of such proceedings meant the nullification 
of those laws. There could be no greater mistake. 
The judges of those courts are citizens of these States 
as interested as any citizens in the good name of their 
State, the enforcement of their laws, and the sobriety 
of their citizens. Experience has shown that those 
courts enforce laws as strictly as any, are as little dis- 
posed to tolerate trifling or evasion of their orders 
and generally punish with a severer hand. If it should 
80 happen that by the judgment of the Supreme Court 
of the United States—the ultimate tribunal in this na- 
tion—it should be determined that in this or any 
other kindred case the zeal for temperance of the good 
people of this State has led them to infringe upon sa 





cred and protected rights of property, I cannot doubt 
that they will gladly hasten to make that compensa- 
tion which shall be found just. Indeed it is a truth 
ever to be borne in mind, and never more so that in 
times of deep feeling and determined effort, that they 
who are striving to lift society up to the plane of a 
higher and purer life should see toit that every act 
and every step is attended by absolute justice. [com- 
ment this to the thoughtful consideration and judg- 
ment of the good people of my State—a State in whose 
past I glory and in whose future I believe. 

(To the contrary are Weil v. Calhoun, 25 Fed. Rep. 
865, and State v. Burgoyne, 7 Lea, 72; S. C., 40 Am. 
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MUNICIPAL CORPORATION — LIABILITY FOR 
ACTS OF OFFICERS—SEWAGE COM- 
MISSIONERS. 

NEW YORK COURT OF APPEALS, JANUARY 19, 1886. 


SIEFERT vy. CITY OF BROOKLYN. 


The commissioners of sewage of Brooklyn constructed a main 
sewer in 1868, of insufficient capacity, by means whereof 
plaintiff's property was injured. They continued to add 
lateral sewers to it, though knowing that they were in- 
creasing the damage to plaintiff. Held, that the city was 
liable. 


John A. Taylor, for appellant. 
Wm. C. DeWitt, for respondent. 


Ruaer, C. J. The defendant in this case invokes 
the principle exempting municipal corporations from 
liability for damages occasioned through the exercise 
of judicial functions by its officers as a defense to the 
action. The cases on the subject are by no means 
harmonious, aud render it difficult to deduce from 
them any general rule, founded upon principle, which 
clearly marks the line of distinction between liability 
and exemption therefrom. We have however been 
unable to find any case in this State going far enough 
to sustain the contention of the appellant. 

Here certain officers of Brooklyn were constituted 
by statute commissioners of sewage and drainage, 
with power to devise and frame a plan of drainage and 
sewerage for the whole city upon a regular system,and 
upon the adoption of a plan, to proceed to construct 
such of the drains and sewers as the public health, con- 
venience, or interest should demand, or so much 
thereof as might be necessary. Chapter 521, Laws 
1857. By chapter 136 of the Laws of 1861, the com- 
missioners were further empowered, whenever it be- 
came necessary, to construct a drain or sewer in any 
street or avenue, forthe purpose of preventing dam- 
age to property or to abate a nuisance; and if the same 
was not in accordance with any plan already adopted, 
to construct temporary sewers in certain cases, in a 
manner to avoid such damages or abate such nuisance. 
Under the authority conferred by these acts, the com- 
missioners, prior to the year 1868, established a cer- 
tain drainage district, covering a surface of nearly 
2,300 acres of land, embracing within its limits a ter- 
ritory not theretofore drained over the lands of the 
plaintiff situated in the same district, and which con- 
templated the construction of a main sewer through 
certain avenues and streets, into which it was de- 
signed that lateral sewers, intersecting the whole dis- 
trict, should empty, as they should be from time to 
time thereafter constructed, for the convenience of 
the people desiring them. In pursuance of this plan: 
the main sewer referred to was built in 1868, and sub- 
sequent to that time various lateral sewers were from 
time to time, between 1868 and the time of the trial, 
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in 1884, constructed and connected with said main 
sewer. Withina short time after the completion of 
the main sewer, actual use demonstrated that it had 
not sufficient capacity to carry off the accumulations 
of water aud matter turned into it, and the result was 
that at times of heavy rain and melting snow, the col- 
lected sewage being obstructed in its flow, forced 
through the man-holes, and inundated the district in 
which plaintiff resides, inflicting serious injury to his 
property. The inundations commenced nearly ten 
years previous to the trial, and increased in frequency 
and severity as new lateral sewers were from time 
totime built and connected with the main trunk, 
until finally they occurred as often as eight or ten 
times a year, and became well known to the officers of 
the corporation. Notwithstanding this fact the cor- 
poration has continued to build and attach lateral 
sewers to the main trunk, and increased from year 
to year the evil produced by the defects of the origina] 
plan. 

From this review of the facts it would seem that the 
case is not brought within the principles decided in 
the authorities referred to by the appellant. The im- 
munity of a municipal corporation from liability for 
damages occasioned to those for whose benefit an im- 
provement is instituted, by reason of the insufficiency 
of the plan adopted to wholly relieve their wants, or 
on account of a neglect of the municipality to exercise 
its power in making desired improvements, and other 
like circumstances, is quite clearly established by the 
cases. The liability in such cases has been generally, 
if not always,predicated upon the duty which the cor- 
poration owed its citizens to exercise the power con- 
ferred upon it to build streets, sewers, etc., for the 
convenience and benefit of its property owners, and 
its exemption from liability was based upon the limi- 
tations necessarily surrounding the exercise of such 
power, and the judicial character of the functions em- 
ployed in performing the duty. Thequestion in Mills 
v. Brooklyn, 32 N. Y. 495, as stated by Judge Denio, 
was that ‘‘the grievance of which the plaintiff com- 
plains is that sufficient sewerage to carry off the sur- 
face water from their lot and house has not been pro- 
vided. A sewer of certain capacity was built, but it 
was insufficient to carry off all the water which came 
down in a rain storm, and the plaintiff's premises were 
to a certain extent unprotected. Their condition was 
certainly no worse than it would have been if no sewer 
at all had been constructed.’’ It was there held that 
the corporation was not liable. The case of Smith v. 
Mayor, 66 N. Y. 295, related to a sewer of sufficient 
capacity, but which was temporarily obstructed by a 
deposit of mud and sand, of which the corporation had 
no notice, and an overflow injuring plaintiff resulted. 
It was held that the corporation was liable for negli- 
gence alone, which could not be predicated upon the 
facts established. McCarthy v. City of Syracuse, 46 N. 
Y. 194, was a similar case, and the same principle was 
there established; the city being charged with liability 
for an injury occurring through its neglect to repair a 
sewer after a lapse of time warranting the presump- 
tion of notice of the defect. 

In Wilson v. Mayor, 1 Denio, 598, the damages were 
occasioned by surface-water, naturally falling upon the 
plaintiff's premises, but prevented from flowing off by 
the changes made in grading its streets by the city. It 
was held to owe no duty to its citizen to furnish drain- 
age for the water naturally collected on his premises, 
and that no liability resulted from the change in the 
street grade made under statutory authority. It was 
further said that the power of the corporation “to 
make sewers and drains is clear; but it is not their 
duty to make every sewer or drain which may be de- 
sired by individuals, or which a jury might even find 
to be necessary and proper.”’ Lynch v. Mayor of New 





York, 76 N. Y. 60, was also a case where the natural 
flow of surface-water and drainage was obstructed by 
the exercise of municipal power in grading, pitching, 
and raising the public streets, and the city was de 
clared free from liability for the damages incidentally 
occasioned to property in consequence of the ob- 
structed drainage, and its omission to build drains for 
the convenience of the citizens. Its liability however 
in a case like the present was conceded in the opin- 
ion delivered by Judge Earl. 

In Hines v. Lockport, 50 N. Y. 236, the plaintiff was 
injured by defects ina public street. It was held that 
theduty resting upon the corporation of building, 
opening, and grading streets, sidewalks, sewers, etc., 
was judicial; but that after they were constructed the 
duty of keeping them in repair was ministerial, and 
from an omission to perform that daty liability 
arose. Urquhart v. Ogdensburg, 91 N. Y. 71, was also 
acase of injury arising from a defective sidewalk, and 
the principle there laid down is in harmony with the 
cases above considered. 

We have thus referred tothe principal cases cited 
by the appellant, and find no warrant in them for the 
doctrine that a municipal corporation, in the exercise 
of its discretionary or judicial power of determining 
when, where, and how to make improvements, such 
as streets, sidewalks, sewers, etc., has the right to do 
so upon a plan which substantially involves the appro- 
priation by it of the property of acitizen to the public 
use. 

We entertain no doubt as tothe liability of the de- 
fendant for the damages occasioned by defects of the 
sewer, and think it rests upon principles not conflict- 
ing with those announced in any reported case, but 
substantially harmonious with all of them. Munici- 
pal corporations have quite invariably been held liable 
for damages occasioned by acts resulting in the crea- 
tion of public or private nuisances, or for an unlawful 
entry upon the premises of another, whereby injury 
to his property had been occasioned. Baltimore & P. 
R. Co. v. Fifth Baptist Church, 108 N. Y. 317; 8S. C., 2 
N. E. Rep. 719. This principle has been uniformly ap- 
plied to the acts of such corporations in constructing 
streets, sewers, drains aud gutters, whereby the sur- 
face water of a large territory which did not naturally 
flow in that direction was gathered intow body, and 
thus precipitated upon the premises of an individual, 
occasioning damage thereto. Byrnes v. City af Cohces, 
67 N. Y. 204; Bastable v. Syracuse, 8 Hun, 587; S. C., 
T2N. Y. 64; Noonan v. City of Albany, 79 id. 475; 
Beach v. Elmira, 22 Hun, 158; Field v. West Orange, 
36 N. J. Eq. 120; 8. C., on appeal, 29 Alb Law J. 397. 

We are also of the opinion that the exercise of a ju- 
dicial or discretionary power by a municipal corpora- 
tion which results ina direct and physicial injury to 
the property of an individual, and which from its 
nature is liable to be repeated and continuous, but is 
remediable by a change of plan, or the adoption of 
prudential measures, renders the corporation liable 
for such damages as occur in consequence of its con- 
tinuance of the original cause after notice, and an 
omission to adopt such remedial measures as exper- 
ience has shown to be necessary and proper. Wood 
Nuis.,§ 752. While in the present case the corporation 
was under no original obligation to the plaintiff or 
other citizens to build a sewer atthe time and in the 
manner it did, yet having exercised the power to do 
so, and thereby created a private nuisance on his 
premises, it incurred a duty, having created the neces- 
sity for its exercise, and having the power to perform 
it, of adopting and executing such measures as should 
abate the nuisance and obviate damage. Phinizy v. 
City of Augusta, 47 Ga. 268; Byrnes v. City of Cohoes, 
supra. 

It is a principle of the fundamental law of the State 
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that the property of individuals cannot be taken for 
public use except upon the condition that just com- 
pensation be made therefor, and any statute confer- 
ing power upon a municipal body, the exercise of 
which results in the appropriation, destruction, or 
physical injury of private property by such body, is 
inoperative, and ineffectual to protect it from liability 
for the resultant damages, unless some adequate pro- 
vision is contained in the statute for making such 
compensation. The immunity which extends to the 
consequences following the exercise of judicial or dis- 
cretiouary power by a municipal body or other func- 
tionary presupposes that such consequences are law- 
fulin their character, and that the act performed 
might in some manner be lawfully authorized. When 
such power can be exercised so as not to create a nuis- 
ance, and does not require the appropriation of private 
property to effectuate it, an unlawful exercise of the 
right will not be inferred from the grant. Where 
however the acts done are of such a nature as to con- 
stitute a positive invasion of the individual rights 
guaranteed by the Constitution, legislative sanction is 
ineffectual as a protection to the persons or corpora- 
tion performing such acts, from responsibility for 
their consequences. Radcliffs Ea’rs v. Mayor, 4 N. 
Y. 195. 

It has been sometimes suggested that the principle 
illustrated in the maxim, salus populi est swprema lex, 
may be applied to, and will shield the perpetrators 
from liability for damages arising through the exer- 
cise of such power by a municipal corporation; but we 
apprehend that this maxim cannot be thus invoked. 
Wilson v. Mayor, 1 Denio, 595. The cases where such 
a doctrine can be properly applied must, from the very 
nature of the principle, be confined to circumstances 
of sudden emergency, threatening disaster, public cal- 
amity, and precluding a resort to remedies requiring 
time and deliberation. Whart. Leg. Max. No. 89; 
Mayor of New York v. Lord, 17 Wend. 285. It is sug- 
gested in the latter case that evenin such an event, 
under the principles of the Constitution, the public 
would be liable for the damages inflicted. However 
this may be, we are quite clear that the theory that a 
municipal corporation has the right, in prosecuting a 
scheme of improvements, to appropriate, without com- 
pensation, either designedly or inadvertently, the per- 
manent or occasional occupation of acitizen’s prop- 
erty, even though for the public benefit, cannot be 
supported upon the principle referred to. If the use 
of such property is required for public purposes, 
the Constitution points out the way in which it may 
be acquired, when there isno such imminency in the 
danger apprehended as precludes a resort to the rem- 
edy provided, and the only mode by which it can be 
lawfully taken in such cases is that afforded by the 
right of eminent domain. 

No question arises here over the distinction between 
actual or constructive damages, for the inundation of 
an individual’s premises constitutes a trespass, ren- 
dering the party occasioning the injury liable for the 
damages caused. Scriver v. Smith,3 N. E. Rep. 675 
(N. Y. Ct. App. Nov., 1885); Cooley Torts, 332; St. 
Peter v. Denison, 58 N. Y. 416; Pumpelly v. Green Bay 
Co., 13 Wall. 168; Eaton v. Boston, C.& M. R., 51 N. 
H. 504. 

We are also of the opinion that the cases holding 
that corporations acting under the authority of a 
statute cannot be subjected to a liability for damages 
arising from the exercise by them of the authority 
conferred, have no application to the circumstances 
existing in this case, as those cases are confined to 
such consequences only as are the necessary and usual 
result of the act authorized. 

The exercise of the authority conferred upon the 


commissioners of sewage and drainage did not re- 
quirethe injury to the property of the citizens of 
Brooklyn which has been occasioned by the inunda- 
tions complained of, and it was not the natural or 
necessary result of a proper exercise of their powers. 
Those injuries arose solely from the defective man- 
ner in which the authority was originally exercised, 
and the continuance in the wrong after notice of the 
injury occasioned. In such case corporations have 
been uniformly held liable. Radcliff’s Ex’rs v. Mayor, 
supra. 

Wood Nuis., § 752, says:, “The rule being that no 
action lies against an individual or corporation for do- 
ing that which is authorized by the Legislature, so 
long as the authority is properly exercised and not ex- 
ceeded, but that liability does attach where the au- 
thority is negligently or improperly exercised, and 
where, by a reasonable exercise of the power given 
either by statute or the common law, damages might 
be prevented, it is held that a failure to exercise such 
power is such negligence as charges them with respon- 
sibility for consequent damages.” * * * “As to 
the necessity for a sewer, or its location, or the sys- 
tem or plan of sewerage, the decision of the proper 
municipal officers is conclusive, because it is an exer- 
cise of a discretion reposed in them by the law, and 
consequently is not reviewable by the courts; but ifin 
the selection of a location, it unnecessarily creates a 
nuisance to public or private rights, it is responsible 
therefor; "citing Franklin Wharf Co. v. Portland, 67 
Me. 46; Banon v. Baltimore, 2 Am. Jur. 103; Haskell 
v. New Bedford, 108 Mass. 208, and many other cases. 

Dill. Mun. Corp., § 1051, lays down the rule where 
the injury is occasioned by the plan of the improve- 
ment, as Cistinguished from the mode of carrying the 
plan into execution, that there is not ordinarily, if 
ever, any liability; but in that case he says: ‘There 
will be a liability if the direct effect of the work, par- 
ticularly if it be a sewer or a drain, is to collect an in- 
creased body of water, and to precipitate it on to the 
adjoining private property, to its injury.” 

It follows from the principles stated that the order 
of the General Term should be affirmed, and judg- 
ment absolute ordered for plaintiff. 


All concur. 
ee ee 


MARRIAGE—CONVERSION OF MONEY— ACTION 
BY WIFE AGAINST STRANGER. 


SUPREME COURT OF WISCONSIN, FEBRUARY 2, 1886. 


CUMMINGS Vv. FRIEDMAN.* 

A husband gave his wife money for herown use, which she 
put in a pocket-book which she carried in a hand-bag, 
and defendant carried the bag with the pocket-book and 
money away from the place where she had set it down. 
Held, that she could maintain an action for the conver- 
sion of her money. 


ji from Circuit Court, Rock county. 


Fethers, Jeffris & Smith, for respondent. 
Dodge & Fish, for appellant. 


Orton, J. This action was brought by the respond- 
ent, as plaintiff, against the appellant, as defendant, 
for unlawfully, willfully, and maliciously taking 
aud carrying away $60 in money and a _ pocket- 
book, the property of the plaintiff, of the value of 
$60.15, converting the same to his own use, to her dam- 
age of $2,000. It is alleged in the answer, and was 
proved upon the trial, that the plaintiff was at the 
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time and is yet amarried woman, and had and has a 
husband living. The testimony was that the plaintiff 
had said money in a pocket-book, and the pocket- 
book was in a hand-bag which she had been carrying 
with her, and had just set down when said money and 
pocket-book were so taken away by the defendant. 
The first question raised on the argument was 
whether this property was in the possession of the 
plaintiff or of her husband at the time. This is not a 
question of lawful possession, but of actual, manual 
possession. A married woman in this State may own 
and possess exclusively her own separate property, 
and have the same dominion over it as any other per- 
son. Such an exclusive possession of property, as 
money in her own private pocket book, carried upon 
or with her person in her own hand-bag, and set down 
or left in some place to suit her own convenience, is 
just as much prima facie evidence of her ownership of 
it as her separate property as if she were a single per- 
son. It is sufficient that she may own separate prop- 


erty; then her possession of it is evidence of her | 
It is an elementary princi- | 


ownership of it as such. 
ple that a person in the actual possession of goods and 
chattels may recover in trespass against a mere wrong- 
doer without other proof of title. Cooley Torts, 444; 
Rogan v. Perry, 6 Wis. 194; Weymouth v. Ay. Co., 17 
Wis. 550; Emerson v. Thompson, 59 id. 619; 8. C., 18 N. 
W. Rep. 503; Bates v. Campbell, 25 Wis. 613; aud other 
cases cited in brief of counsel. 

This doctrine is applicable to all persons capable of 
owning personal property. Shall a married woman be 
made an exception to this rule? If so then she has 
not the same legal right and means to protect her own 
separate property as all others have. If a wrong- 
doer invades her possession, she may not rest her case 
on that possession, but must go further, and prove her 
title. This would be a violation of the liberal rule for 
the construction of the statutes made for the protec- 
tion of a married woman's right to her separate prop- 
erty. Dayton v. Walsh, 47 Wis. 113; Krouskop v. 
Shoutz, 51 id. 204. Wheu the law gave her the right to 
acquire and hold property separate from her husband 
it conferred on her all the rights incident thereto, the 
same as if she were feme sole. Conway v. Smith, 13 
Wis. 125. Her actual possession of personal property 
is protected from the invasion of wrong-doers the 
same as if she was unmarried, and that possession 
should be referred to such right of property therein as 
the law allows her to acquire. If a married woman 
owning separate property in goods and chattels cannot 
insist and rely upon her possession as being protected 
from a willful trespasser simply because she is living 
with her husband, and the old common-law rule is to 
prevail, which makes all the possession she can have her 
husband’s possession,then her dominion over such prop 
erty is greatly restricted,if not taken away. It is begging 
the question to say that her possession will be protected 
after she has shown that the property is herown under 
the statute. All other persons may rely upon their 
possession; why should she be required to prove her 
title in order to establish her possession and right of 
possession? But this court has decided the same 
question in respect to the wife’s possession of her sep- 
arate property in land, where both the husband and 
wife resided together on such land. It was held that 
such possession was sufficient to enable her to main- 
tain an action of trespass against one having no right. 
Boos v. Gomber, 23 Wis. 284. We think that in this 
case the evidence shows clearly that she was in the 
personal and actual possession of the property in ques- 
tion, and that that was sufficient, without other proof, 
to enable her to maintain her action against the de- 
fendant as a mere wrong-doer. 

But she went further in this case, and proved the 
property hers by gift from her husband. It is con- 


tended by the learned counsel of the appellant that 
the statute does not change the common law in re- 
spect to allowing a married woman to acquire separate 
property by purchase or gift from her husband. When 
the rights of creditors are not involved, she may prove 
her title by gift from her husband to either real or 
personal property. This has been so often decided by 
this court that it is no longer open for argument in 
this State. 

In Miller v. Aram, 37 Wis. 142, it was held that agift 
of a note by the husband, while living, to his wife was 
sufficient to establish her claim against his estate and 
heirs for the proceeds of such note collected by him; 
citing Putnam v. Bicknell, 18 Wis. 333. In that case 
aun absolute conveyance of real estate by the husband 
to the wife was sustained, as giving hera separate es- 
tate against the husband’s heirs, and Chief Justice 
Dixon lays down the principle that ‘‘ where the hus- 
band is ina situation to makea gift of property to 
the wife, and distinctly separates it from the mass of 
his property for heruse, * * * equity will sustain 
it.’’ The testimony here is that the husband gave his 
wife, the plaintiff, the money taken, to do with it as 
she pleased, and she carried it on or with her own per- 
son, as her own separate property. This makes the 
above language strictly in point. To the same effect 
is Beard v. Dedolph, 29 Wis. 136. See also McCourt v. 
Bond, 25 N. W. Rep. 532, where the wife had made an 
assignment of personal property which had beena 
giftfrom her husband. It maybe said that such a 
gift confers only an equitable title upon the wife. But 
even an equitable title by these authorities is good, 
except as against creditors, and especially as against a 
naked trespasser; and such a title will protect the pos- 
session as well as a legal title. We think that the cir- 
cumstantial evidence that the defendant took the 
money and pocket-book, although not conclusive, was 
sufficient to sustain the verdict in such an action. 

The judgment of the Circuit Court is affirmed. 


Nore.—Where a married woman living with her 
husband buys furniture with her own money and 
places it in the room occupied by them in which the 
husband has also some furniture, a public cartman 
who, in her absence, under the employment and by 
the direction of the husband, takes the furniture 
from the room including that belonging to the wife, 
and delivers it to the husband, is liable to the wife for 
its conversion. Mead v. Jack, 16 N. Y. Week. Dig. 
403. 

Where household furniture belonging to a married 
woman is, with her consent, taken to the house of her 
husband, mingled with his furniture and used there- 
with forthe household purposes, it does not thereby 
become the property of her husband but the title re- 
mains in her; and her assignee can maintain an action 
against the husband for a conversion thereof or to re- 
cover the proceeds received by him on its sale. Fitch 
v. Rathbun, 61 N. Y. 579. 


— -—__—— 


TAXATION —INJUNCTION TO RESTRAIN COL- 
LECTION OF PERSONAL TAX AGAINST 
NON-RESIDENT, 
SUPREME COURT OF THE UNITED STATES, 
JANUARY 4, 1886. 


City oF MILWAUKEE V. KOEFFLER.* 


A bill in equity to set aside and restrain the collection of a 
personal tax, or a tax levied upon personal property, by 
a municipal corporation, cannot be maintained on the 
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sole ground of the illegality of the tax by reason of the 
non-residence, within the limits of such municipality, of 
the person against whom the tax is levied. 


PPEAL fromthe Circuit Court of the United 
States for the Eastern District of Wisconsin. 


Joshua Stark, for appellant. 
Jas. G. Jenkins, for appellee. 


MriLuerR, J. This is an appeal from the Circuit 
Court forthe Estern District of Wisconsin. 

The bill originally filed in a State court, and after- 
ward removed into the Circuit Court of the United 
States, prayed for an injunction to restrain the collec- 
tion of a tax assessed by the city of Milwaukee against 
Koeffier. The tax was assessed against him as a resi- 
dent of that city on account of his personal property, 
and his complaint alleges that he did not reside in 
Milwaukee in the year for which the tax was levied 
against him, nor for some years before or since, and 
that the assessment is therefore void. The answer of 
defendants, filed inthe State court before the re- 
moval of the case, denies complaint’s allegation as to 
non-residence, and averring his citizenship and resi- 
dence there, adds: ‘‘And for further and separate 
answer and defense, the defendants allege and show 
unto the court that the plaintiff, if he is able to prove 
the allegations of his complaint herein, has a com- 
plete and sufficient remedy at law, and that for this 
reason this court, as a court of equity, should not and 
will not interfere, assume, or take jurisdiction of this 
action, and the defendants object for that rea- 
son to any and all interference of this court, as a court 
of equity, in the matter of which plaintiff complains, 
and asks that this action be dismissed.’’ Replication 
being filed, the case wus heard on these issues, and on 
a considerable mass of testimony as to the question of 
residence in Milwaukee. 

On the hearing it appears that the judges of the 
Circuit Court, assuming that complainant was not a 
resident of that city, were divided in opinion on the 
question of the jurisdiction of the court, as a court of 
equity, to grant relief. This question they present to 
us in the following certificate: ‘‘The case coming on 
tobe heard at this term upon the pleadings and 
proofs, it occurred asa question whether a bill in 
equity to set aside and restrain the collection of a 
personal tax, or a tax levied upon personal property 
by a municipal corporation, can be maintained on the 
sole ground of the illegality of the tax, by reason of 
the non-residence within the limits of such munici- 
pality of the person against whom the tax is levied. 
On which question the opinions of the judges were op- 
posed. Whereupon, on motion of the plaintiff, by his 
counsel, that the point on which the disagreement 
hath happened may, during the term, be stated, un- 
der the direction of the judges, and certified under 
the seal of the court to the Supreme Court to be 
finally decided, it is ordered that the foregoing state 
of the pleadings and the following statement of facts, 
which is made under the direction of the judges, be 
certified according tothe request of the plaintiff by 
his counsel, and the law in that case made and pro- 
vided, to-wit: That Charles A. Koeffler, the plaintiff, 
in 1832, when the assessment and levy of tax against 
him on account of personal property were made, was 
not, and for several years prior thereto had not been 
a resident of the city of Milwaukee, but was and had 
been a resident of the town of Wauwatosa in the 
county of Milwaukee, Wisconsin.’’ 

In accordance with the opinion of the presiding jus- 
tice a decree was made setting aside the assessment of 
the tax, and enjoining the city and its officers from 
collecting it. 

We are of opinion that both this court and the Su- 





preme Court of Wisconsin are committed to a con- 
trary doctrine. 

The case of Dows v. City of Chicago, 11 Wall. 108, 
was a bill in equity in the Circuit Court of the North- 
ern District of linois, brought by Dows, a citizen of 
New York, to restrain the city of Chicago from col- 
lecting a tax upon the shares of stock which he owned 
in a national bank located in that city. He alleged 
that the tax was illegal because his shares were assessed 
atahigher rate than other moneyed capital in the 
city ; and because, not being a resident of Chicago, but 
of New York, his personal property belonged to his 
domicile, and any tax levied on it by the city of Chi- 
cago was void. The bill was dismissed on demurrer, 
on the ground that a court of equity had no jurisdic- 
tion to give relief for the reasons stated in the bill. 

It will be observed that in that case, asin this, the 
tax was resisted as a tax on the person on account of 
personal property, on the ground that the party as- 
sessed did not reside within the city, and the corpora- 
tion therefore had no power to tax him. The prop- 
erty for which the tax was assessed was in each case 
intangible property. In the first case it was bank 
shares, the certificates of which were undoubtedly held 
at the residence of Dows in New York, and in the 
present case it was for money loaned on mortgages. 

Looking at the case then made by the bill, one in 
which the assessment of the tax was not only irregu- 
lar, but void, the court, in the language of Mr. Justice 
Field, said: ‘‘Assuming the tax to be illegal and 
void, we do not think any ground is presented by the 
bill justifying the interposition of a court of equity to 
enjoin itscollection. The illegality of the tax and the 
threatened sale of the shares for its payment consti- 
tute of themselves alone no ground for such interposi- 
tion. There must be some special circumstances at- 
tending a threatened injury of this kind, distinguish- 
ing it from a common trespass, and bringing the case 
under some recognized head of equity jurisdiction be- 
fore the preventive remedy of injunction can be in- 
voked. Itis upon taxation that the several States 
chiefly rely to obtain the means to carry on their re- 
spective governments, and it is of the utmost import- 
ance to allof them that the modes adopted to en- 
force the taxes levied should be interfered with as 
little as possible. Any delay in the proceedings of the 
officers upon whom the duty is devolved of collecting 
the taxes may derange the operations of government, 
and thereby cause serious detriment to the public. No 
court of equity will therefore allow its injunction to 
issue to restrain their action, except where it may be 
neoessary to protect the rights of the citizen whose 
property is taxed, and he has no adequate remedy by 
the ordinary processes of the law. It must appear 
that the enforcement of the tax would lead to a multi- 
plicity of suits, or produce irreparable injury, or 
where the property is real estate, throw a cloud upon 
the title of the complainant, before the aid of a court 
of equity can be invoked. In the cases where equity 
has interfered, in the absence of these circumstances, 
it will be found upon examination that the question 
of jurisdiction was not raised or was waived.” 

The opinion contains an examination of the ad- 
judged cases, by which the proposition is sustained; 
in one of which, that of Cook Co. v. Chicago, B. & Q. 
R. Co., 35 Ill. 465, the general principle is well stated 
by the Supreme Court of Illinois, namely: ‘That 
while a court of equity would never entertain a bill to 
restrain the collection of a tax, except in cases where 
the tax was uauthorized by law, or where it was as- 
sessed on property not subject to taxation, it had 
never held that jurisdiction would be taken in those 
excepted cases, without special circumstances show- 
ing that the collection of the tax would be likely to 
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produce irreparable injury, or cause a multiplicity of 
suits.”’ 

In the case of Hannewinkle v. Georgetown, 15 Wall. 
547, the principle is thus stated: ‘‘It has been the 
settled law of the country for a great many years that 
an injunction bill to restrain the collection of a tax, 
on the sole ground of illegality of the tax, cannot be 
maintained. There must be an allegation of fraud, 
that it creates a cloud upon the title, that there is ap- 
prehension of a multiplicity of suits, or some cause 
presenting a case of equity jurisdiction. This was de- 
cided as early as the days of Chancellor Kent, in 
Mooers v. Smedley, 6 Johns. Ch. 28, and has been so 
held from that time onward.” 

In the State Railroad Tax cases, 92 U. S. 575, 613, 
these decisions are reviewed with others, and the 
whole question very fully considered, as the import- 
ance of the cases and the ability of the counsel who 
argued them required; and after citing the language 
in Dows v. Chicago and Hannewinkle v. Georgetown, 
the court adds: ‘* We do not propose to lay down in 
these cuses any absolute limitation of the powers of a 
court of equity in restraining the collection of taxes; 
but we may say, that in addition to illegality, hard- 
ship, or irregularity, the case must be brought within 
some of the recognized foundations of equitable jur- 
isprudence, and that mere errors or excess in valuation 
or hardship or injustice of the law, or any grievance 
which can be remedied by a suit at law, either before 
or after payment of the taxes, will not justify a court 
of equity tointerpose by injunction to stay collec- 
tion of a tax.” An intimation in the opinion in 
that case, to the effect that in cases of taxes as- 
sessed by counties, towns, or cities, a more liberal use 
of the control of courts of equity may be necessary, 
has been cited in their brief in the present case as af- 
fording ground for sustaining the injunction here. 
But no class of cases was there mentioned as justify- 
ing this interference, and it is evident that the mere 
facts that the tax was levied by a local corporate body, 
and was also illegal, were not in themselves supposed 
to be sufficient; for the cases cited in the sentences 
preceding that remark, of Dows v. Chicago and Han- 
newinkle v. Georgetown, were both cases of taxes by 
towns, to which the doctrine of the restricted powers 
of a court of equity was applied. 

Therule against the interference of a court of equity, 
and the exceptions to the rule, are restated with 
careful accuracy in the very recent case in this court 
of the Union Pac. Ry. Co. v. Cheyenne, 113 U.S. 525; 
8. C., 5 Sup. Ct. Rep. 601. 

As tothe decisions of the Supreme Court of Wis- 
consin, its language, in the case of Quinney v. Town 
of Stockbridge, 33 Wis. 505, is as emphatic as that of 
this court. “The complaint,”’ says the court, “charges 
the seizure of certain personal property belonging to 
plaintiffs, by the treasurer, under and by virtue of the 
warrant for the collection of the taxes, and asks an in- 
junction to prevent the treasurer from selling the 
same. It is well settled, in this court at least, that the 
writ of injunction will not be granted for such a pur- 
pose, and that the illegal seizure and threat of the offi- 
cer to sell the goods and chattels of the plaintiff con- 
stitute no ground for equitable interference.’’ In the 
case of Van Cott v. Supervisors of Milwaukee Co., 18 
Wis. 247, which like the present case was a bill to en- 
join the collection of a tax on personal property, and 
in nearly every other respect is like this, except that 
the county of Milwaukee was defendant there, and 
here it is the city, the same court gave the reasons for 
the rule adopted by it in the following language: 
** Our reasons, in brief, are that by the wrong such as 
is complained of here no irreparable mischief is 
threatened, no cloud is thrown over the title to real 
estate, which a court of equity may be called upon to 





remove, and the plaintiff has an ample remedy at law. 
To say nothing of the special remedies given by stat- 
ute which, with diligence and attention on the part of 
the tax payer, will always prove effectual, and noth- 
ing of the remedies by certiorari, mandamus, prohibi- 
tion, etc., as heretofore applied in such cases, it seems 
to us that the remedy by action against the assessors 
in cases where they exceed their jurisdiction, and the 
right which the party always has to recover back the 
money paid for taxes illegally imposed, if collected by 
distress and sale of his goods, or if upon levying a 
warrant, he pays to save his property, constitute a 
complete answer to the application of a court of equity 
to restrain or prevent the collection.’’ It is then 
shown that the corporation being liable in an action 
torecover back the tax wrongfully exacted, the re- 
turn of this sum is, both in law and equity, full com- 
pensation. 

There is nothing to take the tase before us out of the 
principle here laid down, and the decision of the high- 
est court of Wisconsin, that the remedy at law is 
ample, must command our respect. 

In the latest case in Michigan, Youngblood v. Sexton, 
382 Mich. 407, Cooley, J., says: ‘‘It was decided at an 
early day in this State that equity had no jurisdiction 
to restrain the collection of a personal tax,even conced- 
ing it to be illegal,the ordinary legal remedies being am- 
ple for the parties’ protection;”’ citing Williams v. De- 
troit,2 Mich. 560,and Henry v.Gregory,29 id. 68. He also 
shows by additional citations that the same principle 
has been asserted in the courts of Massachusetts, New 
Hampshire, Connecticut, California, North Carolina, 
Rhode Island, Obio. Missouri, New York and Mary- 
land. 

In the case before us we see no reason for departing 
from the settled doctrine both of this court and of the 
Supreme Court of Wisconsin. 

There is nothing here presented which brings the 
case under any of the recognized heads of equity jur- 
isdiction, and the mischiefs which must attend the ex- 
ercise of the right to contest, in the courts of equity, 
every tax which is asserted to be illegal or unauthor- 
ized, are too serious to justify any such departure. 

The question on which the judges of the Circut 
Court divided is therefore answered in the negative; 
and as that court has no equitable jurisdiction in the 
case, its decree is reversed, and the case remanded, 
with directions to dismiss the bill. 


——_>—___—. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONTRACT—FOR PROMPT DELIVERY.—Plaintiff and 
defendant entered into two written contracts in the 
city of New York, both dated October 29, 1879, by one 
of which plaintiff sold to defendant 200 bales of Leg- 
horn cotton stripes ‘‘for prompt sail shipment,’’ and 
by the other 250 bales of the same gvods “ for prompt 
steamer shipment.’’ The Leghorn was to be shipped 
from Leghorn, Italy, to defendant at New York. A 
part of the Leghorn called for by the contract was not 
offered to be delivered until the latter part of March, 
1880, when it was refused, and the defendant refused 
to accept any delivery under the contracts after the 
25th of March, the market price having in the mean- 
time largely depreciated. It appeared in evidence that 
the time by mail between New York and Leghorn was 
twelve days, but at that time orders could be sent by 
cable; that the average time of passage from Leghorn 
to New York was, for steamer, forty days, and for 
sailing vessels, sixty-five days; that during the months 
of November, December and January, after the mak- 
ing of the contract, a large number of sail and steam 
vessels left Leghorn for New York, by whieh no ship- 





THE ALBANY LAW JOURNAL. 


233 








ments were made under the contract. Held, that 
these facts were sufficient to render it incumbent upon 
the plaintiff to explain the delay in making the prompt 
shipment contracted for, and to show why he did not 
avail himself of the faciiities apparently within his 
reach to comply with his contract, and that the cir- 
cumstances proved established a prima facie case au- 
thorizing an inference of culpable negligence on the 
part of the plaintiff entitling defendant to recover on 
his counter-claim the difference between the contract 
price of the goods and their market price at New York 
at the time when they should have been delivered. 
Phillips v. Taylor. Opinion by Rapallo, J. 

[Decided Jan. 26, 1886.] 


REPLEVIN—-EVIDENCE OF TITLE IN THIRD PERSON— 
PLEADING—GENERAL DENIAL.—Plaintiff alleged that 
he was receiver of a railroad company, and that the 
defendant took from his possession two cars, then the 
property of his company; that the cars were in the 
possession of defendant, and had been for several 
years, but that defendant refused to deliver the same 
to plaintiff, although demanded, and that he unjustly 
detained the same. Defendant in its answer admitted 
the demand and refusal to deliver, and denied, on in- 
formation and belief, each and every allegation of the 
complaint not before admitted or controverted. On 
the trial defendant offered toshow asale of the cars 
to athird company by the persons who owned them 
before they were claimed to have been sold to the 
plaintiff's railroad. The plaintiff objected to the evi- 
dence, and the objection was sustained, the court rul- 
ing that the question of title in a third party could not 
be raised under the pleadings. Defendant subse- 
quently offered to prove title in the third company, 
and that the defendant was in possession of the cars 
as lessee of such company. This evidence was ob- 
jected to, and the objection sustained, on the ground 
that the title had not been set upin the answer. Held, 
error as to both rulings; that the action being for the 
wrongful detention of the} cars, it was necessary for 
the plaintiff to show his title to the cars, and what it 
was necessary for him to show to maintain his action 
the defendant had the right to controvert by proof 
under his general denial; that its general denial put 
in issue not only the wrongful detention, but plain- 
tiff's title, and upon that issue it had the right to show 
not ouly title in itself, but title out of the plaintiff and 
in astranger. (2) Under ageneral denial the defend- 
ant is entitled to controvert by evidence every thing 
which the plaintiff is bound in the first instance to 
prove to make out his cause of action. Griffin v. Long 
Island R. Co. Opinion by Earl, J. 

[Decided Feb. 2, 1886.] 


STATUTE OF FRAUDS — CORRESPONDENCE — POST- 
SCRIPT NOT FOLLOWED BY SIGNATURE.—It is sufficient 
within the statute of frauds if the terms and condi- 
tions of the contract can be gathered from correspond- 
ence between the parties consisting of several letters, 
all connected and referring to the same subject, and 
subscribed by the party sought to be charged; and a 
postscript to one of the letters which is not followed by 
any signature may be considered in defining the con- 
tract when the letter itself is authenticated by the sig- 
nature of the party. Doughty v. Manhattan Brass Co. 
Opinion by Danforth, J. 

[Decided Feb. 9, 1886.] 


DAMAGES—FALSE IMPRISONMENT—CHARGE TO JURY. 
—In an action for false imprisonment the court 
charged the jury of the subject of damages as follows: 
“The evidence upon which you are to base your ver- 
dict is that plaintiff was under arrest four hours, un- 
der a mistaken claim of right on the part of this de- 
fendant, the Adirondack company, and the two attor- 





neys, and what is a fair compensation for that you are 
to give him, and no more; and that is made up of loss 
of time and the insult or humiliation that was put 
upon him by the arrest; although that is intangible, 
it is a part of the actual damage the plaintiff is enti- 
tled to, and must be fixed by the jury.’’ Held error, 
as assuming that the plaintiff had suffered damages 
from the insult and humiliation, while it was a ques- 
tion exclusively for the jury to determine whether he 
had suffered any damage from such cause. Catlin v. 
Pond. Opinion per curiam. 

(Decided Feb. 9, 1886.] 


———_o—_—__——— 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

FORMER ACQUITTAL—PLEAS IN A CIVIL ACTION.— 
When an acquittal in a criminal prosecution in behalf 
of the government is pleaded or offered in evidence by 
the same defendant in an action against him by an in- 
dividual, the rule of autrefois acquit does not apply. 
It is otherwise however when the party suing as last 
mentioned is the government itself. The conclusion 
we have reached is in consonance with the principles 
laid down by this court in Gelston v. Hoyt, 3 Wheat. 
246. In that case Hoyt sued Gelston, the collector,and 
Schenck, the surveyor. of the port of New York, in 
twespass, for taking and carrying away a vessel. The 
defendants pleaded that they had seized the vessel by 
authority of the president, as forfeited for a violation 
of the statute against fitting out a vessel to commit 
hostilities against a friendly foreign power, and that 
she had been so fitted out, and was forfeited. At the 
trial it was shown that after seizure the vessel was 
proceeded against by the United States, by libel in the 
United States District Court, for the alleged offense, 
and Hoyt had claimed her, and she was acquitted, 
and ordered to be restored, and a certificate of reason- 
able cause of seizure was denied. The defendants of- 
fered to prove facts showing the forfeiture. The trial 
court excluded the evidence. In this court the ques- 
tion was presented whether the sentence of the Dis- 
trict Court was or was not conclusive on the defend- 
ants of the question of forfeiture. This court held 
that the sentence of acquittal, with a denial of a cer- 
tificate of reasonable cause of seizure, was couclusive 
evidence that no forfeiture was incurred, and that the 
seizure was tortious; and that these questions could 
not again be litigated in any forum. This doctrine is 
peculiarly applicable toa case like the present, where 
in both proceedings, criminal and civil, the United 
States is the party on one side and this claimant the 
party on the other. The judgment of acquittal in the 
criminal proceeding ascertained that the facts which 
were the basis of that proceeding, and are the basis of 
this one, and which are made by the statute the 
foundation of any punishment, personal or pecuniary, 
did not exist. This was ascertained once for all be- 
tween the United States and the claimant in the crim- 
inal proceeding, so that the facts cannot be again liti- 
gated between them, as the basis of any statutory pun- 
ishment denounced as a consequence of the existence 
of the facts. This isa necessary result of the rules 
laid down in the unanimous opinion of the judges in 
the case of Rex v. Duchess of Kingston, 20 How. St. 
Tr. 355, 538, and which were formulated thus: The 
judgment of a court of concurrent jurisdiction di- 
rectly upon the point is, as a plea, a bar, or as evi- 
dence, conclusive between the same parties, upon the 
same matter, directly in question in another court; 
and the judgment of a court of exclusive jurisdiction, 
directly upon the point, is in like manner conclusive 
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upon the same matter, between the same parties, com- 
ing incidentally in question in another court for a dif- 
ferent purpose. In the present case {the court is the 
same court, and had jurisdiction, and the judgment 
was directly on the point now involved, and between 
the same parties. See also U. 8S. v. McKee, 4 Dill. 128. 
Coffey v. United Stated. Opinion by Blatchford, J. 
(Decided Jan. 18, 1886.] 

MUNICIPAL CORPORATION—DIVISION OF LIMITS— 
NEW CORPORATION — WHEN LIABLE FOR DEBTS.— 
Where the Legislature of a State has given a local 
community, living within designated boundaries, a 
municipal organization, and by a subsequent act, or 
series of acts, repeals its charter, and dissolves the cor- 
poration, and incorporates substantially the same 
people as a municipal body, under a new name, for 
the same general purpose, and the taxable property of 
the old corporation is included within the lim- 
its of the new, and the property of the old corpo- 
ration used for public purposes is transfer- 
red without consideration to the new corporation 
for the same public uses, the latter, notwithstanding a 
great reduction of its corporate limits, is the successor 
in law of the former, and liable for its debts; and if 
any part of the creditors of the old corporation are 
left without provision for the payment of their claims 
they can enforce satisfaction out of the new. In il- 
lustration and support of this proposition the follow- 
ing cases are in point: In Girard v. Philadelphia, 7 
Wall. 1, it was held by this court that the annexation 
to the city of Philadelphia, having a territory of only 
two square miles, of twenty-eight other municipali- 
ties, with all their inhabitants, comprising districts, 
boroughs and townships of various territorial extent, 
and the changing of its name, will not destroy its iden- 
tity or impair its right to hold property devised to it. 
So, in Broughton v. Pensacola, 93 U. S. 266, it was 
said by Mr. Justice Field, in delivering judgment, 
that ‘‘ when anew form is given to an old corporation 
or such a corporation is reorganized under a new char- 
ter, taking in its new organization the place of the old 
one, embracing substantially the same corporators and 
the same territory, it will be presumed that the Legis- 
lature intended a continued existence of the same cor- 
poration, although different powers are possessed un- 
der the new charter and different officers administer 
its affairs; and in the absence of express provision for 
their payment, it will also be presumed that the Legis- 
lature intended that the liabilities as well as the rights 
of property of the corporation in its old form should 
accompany the corporation to its reorganization.’’ In 
O’Connor v. Memphis, 6 Lea, 730, the Supreme Court 
of Tennessee went so far as to say ‘‘that neither the 
repeal of the charter of a municipal corporation, nora 
change of its name, nor an increase or diminution of 
its territory or population, nor a change in its mode 
of government, nor all of these combined, will destroy 
the identity, continuity or succession of the corpora- 
tion if the people or territory reincorporated consti- 
tute an integral part of the corporation abolished. 

* * * The corporators and the territory are the 
esseutial constituents of the corporation, and rights 
and liabilities naturally adhere to them.” In Mount 
Pleasant v. Beckwith, 100 U. 8. 514, a municipal cor- 
poration had been dissolved, and its territory divided 
between and annexed to three adjacent corporations. 
Upon this state of facts the court held that unless the 
Legislature otherwise provided, the corporations to 
which the territory and the inhabitants of the divided 
corporation had been transferred were severally liable 
for the proportionate share of its debts, and were 
vested with its power to raise revenue wherewith to 
pay them by levying taxes upon the property trans- 
ferred and the persons residing therein. See also Col- 








chester v. Seaber, 3 Burr. 1866; Cuddon v. Eastwick, 1 
Salk. 192; People v. Morris, 13 Wend. 325; New Or- 
leans R. Co. v. City of New Orleans, 26 La. Ann. 478. 
The Supreme Court of Alabama, in the case of Mobile 
& S. H. R. Co. v. Kennerly, 74 Ala. 566, assumed that 
the city of Mobile and the port of Mobile had substan- 
tially the same corporators and the same boundaries. 
And we are of opiniou that the exclusion from the 
limits of the port of Mobile of the sparsely-settled 
suburbs of the city of Mobile, a territory of little value, 
as fairly appears by the record, and consisting, as 
stated by the counsel for plaintiff, without contradic- 
tion, largely of fields, swamps, and land covered with 
water, will not serve to distinguish this case from the 
case of Amy v. Selma, recently decided by the Su- 
preme Court of Alabama, and not yet reported. We 
repeat therefore that in our judgment the port of Mo- 
bile is the legal successor of the city of Mobile, and 
bound for its debts. It follows from this proposition 
that the remedies necessary to the collection of his 
debt which the law gave the creditor of the city of 
Mobile remain in force against the port of Mobile. 
The laws which establish local municipal corporations 
cannot be altered or repealed so as to invade the con- 
stitutional rights of creditors. So faras such corpo- 
rations are invested with subordinate legislative pow- 
ers for local purposes, they are the mere instrumen- 
talities of the States, for the convenient administra- 
tion of the affairs, and are subject to legislative con- 
trol. But when empowered to take stock in or other- 
wise aid a railroad company, and they issue their 
bonds in payment of the stock taken, or to carry out 
any other authorized contract in aid of the railroad 
company, they are to thatextent to be deemed pri- 
vate corporations, and their obligations are secured by 
all the guaranties which protect the engagements of 
private individuals. Broughton v. Pensacola, 95 U.S. 
266; Mount Pleasant v. Beckwith, 100 id. 514. There- 
fore the remedies for the enforcement of such obliga- 
tions assumed by a municipal corporation, which ex- 
isted when the contract was made, must be left unim- 
paired by the Legislature, or if they are changed, a 
substantial equivalent must be provided. Where the 
resource for the payment of the bonds of a municipal 
corporation is the power of taxation existing when the 
bonds were issued, any law which withdraws or limits 
the taxing power, and leaves no adequate means for 
the payment of the bonds, is forbidden by the Consti- 
tution of the United States, and is null and void. Von 
Hoffman v. Quincy, 4 Wall. 535; Edwards v. Kearzey, 
96 U. S. 59%; Ralls Co. Ct. v. U. S., 105 id. 733; Louis- 
ville v. Pillsbury, id. 278; Louisiana v. Mayor of New 
Orleans, 109 id. 285. These propositions receive strong 
support from the decisions of the Supreme Court of 
Alabama. Commissioners Limestone Co. v. Rather, 
48 Ala. 433; Edwards v. Williamson, 70 id. 145; Slaugh- 
ter v. Mobile Co., 73 id. 134. It follows that the con- 
tract by which, under authority of the Legislature, 
the city of Mobile agreed to levy a special tax for the 
payment of the principal and interest of the class of 
bonds to which those held by the plaintiff belong is 
still in force, and its obligation rests upon its legal suc- 
cessor, the port of Mobile. All laws passed since the 
making of the contract whose purpose or effect is to 
take from the city of Mobile or its successor the power 
to levy the tax and pay the bonds, are invalid and in- 
effectual, and will be disregarded. Mr. Justice Field, 
when delivering the judgment of this court in Wolff v. 
New Orleans, 103 U.S. 358, said: ‘‘ The courts there- 
fore treating as invalid and void the legislation abro- 
gating or restricting the power of taxation delegated 
to the municipality, upon the faith of which contracts 
were made with her, and upon the continuance of 
which alone they can be enforced, can proceed, and by 
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mandamus compel, at the instance of the parties inter- 
ested, the exercise of that power, as if no such legisla- 
tion had ever been attempted.”” And so, in Ralls Co. 
Ct. v. U. S., 105 U. 8. 733, it was said by the chief jus- 
tice, speaking for the court, that “ alllaws of the State 
which have been passed since the bonds in question 
were issued, purporting to take away from the County 
Courts the power to levy taxes necessary to meet the 
payments, are invalid, and under the well-settled rule 
of decision in this court, the Circuit Court had au- 
thority, by mandamus, to require the county clerk to 
do all the law, when the bonds were issued, required 
it to do, to raise the means to pay the judgment, or 
something substantially equivalent.’’ Port of Mobile 
v. Watson. Opinion by Woods, J. 

[Decided Jan., 1886.] 


—$—$— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

MARRIAGE — ACTION BY WIFE FOR ALIENATING 
HUSBAND’S AFFECTIONS. — A married woman, in 
Kansas, can maintain an action in her own name 
for the alienation of the affections of her husband, 
and depriving her of his society, care, and sup- 
port. In reference to the matter of suing or being 
sued she stands on the same footing as the unmarried 
woman. For any violation of personal rights an un- 
married woman has the sameremedy that a man has. 
She may sue for an injury to her character, her per- 
son, or her property. A right of action to this extent 
is clearly given to a married woman under the stat- 
utes. Furrow v. Chapin, 13 Kans. 112; Townsdin v. 
Nutt, 19 id. 284. Words imputing unchastity to a fe- 
male give hera right of action for slander, and it 
seems to me that the provision of the statutes of Kan- 
sas was intended to and does liberate a married 
woman from the common-law disability, so far as to 
enable her to sue for any violation of her personal 
rights, as well as for injury to her property; and in 
the words of the court in the case of Westlake v. West- 
lake, supra: “If at common law the husband could 
maintain an action for loss of consortium of the wife, I 
can see no reason why, under our law, the wife can- 
not maintain an action forthe loss of consortium of 
the husband.”’ It is quite apparent by the language 
used that it is the intent of the statute that a woman, 
so far as the power to assert or maintain her rights in 
a court is concerned, should not be affected by cover- 
ture; and the law in that respect places her where she 
was before the marriage. Itis true this right of ac- 
tion grows out of a relation only arising where the 
married relation exists, but I have but little doubt that 
it comes within the spirit and intent of the law, and 
that it was the purpose of the Legislature to permit a 
married woman to sue for a violation of her personal 
rights, although such rights grow out of the ,material 
relations. Cir. Ct., D. Kans., Jan. 2, 1886. Mehrhoff 
v. Mehrhoff. Opinion by Foster, J. 


DAMAGES—MEASURE—BREACH OF CONTRACT-—-PEN- 
ALTY.—Notwithstanding the apparent conflict of au- 
thorities, it’is clear that where the damages for the 
breach of all the stipulations of a contract are uncer- 
tain in their character and cannot be readily ascer- 
tained, the sum fixed will be regarded as the settled 
and agreed damages; but where some of the breaches 
are ascertainable and some not, as it isa penalty as to 
some, it is a penalty as to all. In Suth. Dam. 512, it is 
stated that when the damages are uncertain or diffi- 
cult of proof, and the result is not manifestly at vari- 
ance with the principle of just compensation, the sum 
is held liquidated. But it would be manifestly at 
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variance with the principle of just compensation, 
when there are many stipulations, some trifling and 
some grave, some ascertainable in damages and some 
not, to hold that it was intended that a large sum 
should be forfeited for any breach. In Swift v. Crow, 
17 Ga. 609, itis held where there is a covenant to per- 
form several things or pay the sum specified, and the 
claim may extend to the breach of any stipulation, in 
such case it seems to be well settled that the sum 
specified should be in the nature of a penalty. Four 
text writers of recognized usefulness, if not authority, 
sustain this proposition. In Suth. Dam. 424, after re- 
viewing an array of authority, the author concludes: 
“This is believed now to be the doctrine generally 
held. Ifa gross sum is stipulated to be paid for any 
failure to fulfill an agreement consisting of several 
parts, and requiring several things to be done or omit- 
ted, it is a penalty.’’ Wood’s Mayne Dam. 209, is iden- 
tical in substance. In 2 Sedg. Dam. 250, and note, dis- 
cussing Kemble v. Farren, the author states: ‘A dis- 
tinguishing mark which the court seems to have had 
in mind in deciding the case was that there were stip- 
ulations of different degrees of importance, some 
trivial in character, all secured by one large sum. And 
the rule generally deduced from the case by subsquent 
decisions, and applied in practice, is that a sum fixed 
as sucurity for the performance of a contract contain- 
ing anumber of stipulations of widely different de- 
grees of importance, breaches of some of which are to 
be capable of accurate valuation, is to be regarded asa 
penalty.’ See also Field Dam. 137-154. An exceed- 
ingly clear exposition of this doctrine is found in the 
Circuit Court Reports of Mr. Justice Woods (Taylor v. 
Steamer Marcella, 1 Woods, 302), and is of great 
weight and force of authority. Cir. Ct., S. D. Georgia, 
FE. D., Nov. Term, 1885. Charleston Fruit Co. v. Bond. 
Opinion by Speer, J. 


BILL OF LADING — EXCEPTION IN — BURDEN OF 
PROOF AS TO NEGLIGENCE—GOODS NOT SHIPPED ON 
DECK.—A bill of lading stipulates that the carrier 
shall not be “liable for loss or damage from rats, leak- 
age, rust, heat, breakage, or natural decay of goods,” 
etc. Such astipulation on the part of a common car- 
rier is lawful, and is binding on the shipper to the ex- 
tent that thereby the carrier shall not be charged 
from the consequences of his own neglect or miscon- 
duct. Infact, without such stipulation expressed in 
the bill of lading, ‘‘carriers are not liable for losses 
arising from the ordinary wear and tear of goods in 
the course of transportation, nor for their ordinary 
deterioration in quantity or quality, nor for theirin- 
herent natural infirmity or tendency to damage; and 
this rule includes the decay of fruits, the diminution, 
leakage, or evaporation of liquids, and the spontaneous 
combustion of goods.’* See Lawson Carr. 15, § 14, and 
cases cited in note. ‘In all such cases where the neg- 
ligence of the carrier does not co-operate in the loss 
he will be excused.”’ Id. It being established that 
the loss in this present case was from heat, and from 
which the carrier was released by this contract, unless 
his negligence or misconduct co-operated in the loss, 
it is important to inquire upon which party is the bur- 
den of proof as to that contributing negligence or mis- 
conduct. The preponderance of American authority 
is said to be in favor of the rule in England that re- 
fuses to presuine negligence where none is shown, and 
considers the carrier as excused upon his showing that 
the loss arose from a cause for which according to his 
contract he was not to be held responsible. See Law- 
rence Carr., § 248, p. 373, note for cases. This rule has 
been laid down by the Supreme Court of the United 
States. See Clark v. Barnwell, 12 How. 272; Transpor- 
tation Co. v. Downer, 11 Wall. 129. (2) If bill of lad- 
ing be silent as to mode of storing, goods must be car- 
ried under deck (The Delaware, 14 Wall. 579); and if 
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goods were carried on deck and lost or damaged, the 
carrier would not be allowed to prove by parol a con- 
sent by the shipper to the the deck storage. Hence a 
notice marked on the goods that they were to be car- 
ried on deck, not called to the attention of the carrier, 
and not mentioned in the bill of lading, ought not to 
increase ,the carrier’s responsibility. Cir. Ct., E. D. 
La., Dec., 1885. The New Orleans. Opinion by Par- 
dee, J. 


a 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 

CRIMINAL LAW—LOTTERY—PRIZE PACKAGES — IN- 
DICTMENT—DUPLIcITY.—The defendant demurs to an 
indictment which alleges against him participation in 
alottery nuisance. It is objected that itis not stated 
either in or upon the indictment, who the prosecutor 
is. The law apportions the penalty between the pros- 
ecutor and the town where the offense is committed. 
If the law was ever critical enough to destroy an in- 
dictment because it did not disclose the name of the 
prosecutor or informer, when such an averment re- 
quires no proof and has nothing to do with the guilt or 
innocence of the person prosecuted, it was intended, 
by the decision in State v. Smith, 64 Me. 425, to dis- 
pense with such useless technicality. It is contended 
that each count is ill for duplicity, because the allega- 
tion is that the defendant was engaged in ‘‘a lottery, 
scheme or device of chance.’ There is no contradic- 
tion in the terms. They are descriptive of only one 
thing, the pleader trying to describe the offerse by as 
apt a word as possible. The word “lottery” has no 
technical meaning. A lottery is nothing more nor 
less than ascheme or device of chance. People v. 
Noelke, 94 N. Y. 187. The indictment avers that the 
defendant was concerned in a lottery by printing, 
publishing and circulating an advertisement of it; and 
also in other ways. It is argued that this is ill for 
duplicity. The argument is based upon a miseon- 
ception of the design and scope of the law against lot- 
teries. The statute (Rev. Stat., chap. 126, § 13) does 
not establish numerous independent offenses, it es- 
tablishes but one offense. It declares ‘every lottery, 
scheme or device of chance”? to be a nuisance. The 
offense to be alleged and proved is nuisance. The 
statute particularizes some of the modes in which the 
offense may be committed, and also declares generally 
that whoever aids ina lottery or is connected there- 
with shall be punished. It is but one offense and the 
same punishment no matter in what form the guilty 
participation consists. There are not as many distinct 
offenses as there may be forms of the offense. The in- 
dictment describes the means by which the defend- 
ant’s guilt may be proved. The same rule applies asin 
indictments for liquor nuisances. State v. Lang, 63 
Me. 215; Commonwealth v. Harris, 18 Allen, 539. The 
indictment gives the nature of the scheme by setting 
out theadvertisement by copy; by allowing it to speak 
for itself. This mode of pleading is not unusual. But 
it is denied by counsel that the paper indicates a game 
ofchance. It is contended that the word “chance ” 
in the paper means opportunity. Wedo not concur 
in this interpretation. It is conceded that the careless 
reader might see inthe advertisement a game of 
chanve. But that would be so only because the mean- 
ing is thereto be seen. In such the reader gets the 
author's real meaning, which must be the same for all 
persons. However disguised by indirect or deceptive 
expression, the paper as a whole discloses a lottery. If 
it were not so, readers wou.d not become buyers. It 
informs its patrons that every subscriber is sure to get 
a present, and the presents are of various values. As- 
surance is giving that the presents will be ‘‘ awarded 
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fairly.”” How can presents of unequal value be fairly 
awarded unless by some lot or chance? A purchaser 
or subscriber receives for his money ‘ta numbered re- 
ceipt.”” What can be the purpose of numbers if all 
numbers are favored alike? Each number will take ‘‘a 
prize,”’ and has “a chance to win” avery valuable one. 
Of course all cannot win the highest prize or present. 
It is not an opportunity to win so much as it isan op- 
portunity for a chance to win. It is not an easy thing 
for a notice to have the effect of advertising vice to 
one and virtue to another. The first count in the in- 
dictment may not be good. It alleges the defendant’s 
complicity in the nuisance to consist of a notice in- 
serted in a newspaper published in New York. It 
charges that the newspaper was circulated in Augusta, 
but it is not said when or by whom, or whether the 
defendant had any knowledge of that fact or not. See 
State v. Paul, 69 Me. 215. The remaining counts are 
sufficient. The most of an objection is, that the words 
“then and there’ are notemployedin them. The use 
of the phrase would have made the declaration more 
finished. The second count charges that the defend- 
ant at Augusta, on a day named, was unlawfully con- 
cerned in a lottery (described) “‘by selling to one 
Harry May one ticket,’’? and so on. It is contended 
that, to be correct, it would need, ‘“‘ by then and.there 
selling’ the ticket described. In 4 capital case the 
omission would probably be considered fatal. But the 
rule requiring time and place to be repeated to the 
traversable averments is not so much regarded in in- 
dictments for inferior offenses as in cases where the 
life of the prisoner is in danger. 1 Bish. Stat. Pro., § 
413, and cases. The sense here is by no means uncer- 
tain. There would be more ground for the objection 
if a series of distinct overt acts were alleged, all essen- 
tial to the commission of the offense. Commonwealth 
v. Doherty, 10 Cush. 52. The words *‘ then and there” 
need not be repeated to an averment which merely de- 
clares a legal conclusion. The averment of being con- 
cerned in a lottery was of that nature, although pre- 
ceding other allegation, the potent fact being the sale 
of aticket. Commonwealth v. Sullivan, 6 Gray, 477; 
Commonwealth v. Langly, 14id. 21. In the last counts 
he ticket is set out in its own words. It may not on 
its face appear to bea ticket. Still it may be proved 
to be such. Itis averred that itisa ticket. The ad- 
vertisement proves it. State v. Ochsner, 9 Mo. App. 
216. State v. Willis. Opinion by Peters, J. 


——__—_.¢- 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

MORTGAGE—SETTING ASIDE—MENTAL CAPACITY TO 
EXECUTE—EVIDENCE.—A judgment in rem is an act of 
the sovereign power, and as such its effect cannot be 
disputed, at least within the jurisdiction. If a com- 
petent court declares a vessel forfeited or orders it 
sold free of all claims, ordivorces a couple, or estab- 
lishes a wiil under statutes like ours, Pub. Sts., ch. 
127, $7, a paramount title is passed, the couple is di- 
vorced, the will is established as against all 
the world, whether parties or not, because 
the sovereign has said that it shall be so. 
Hughes v. Cornelius, 2 Show. 232; Noell v. Wells, 1 
Lev. 235; Scott v. Shearman, 2 W. Bl. 977; The Hel- 
ena, 4 Rob. 3; Leonard v. Leonard, 14 Pick. 280; Me- 
Clary v. Terry, 6 C. E. Green, 225. The cases last cited. 
(The Mary, 9 Cranch, 126; Salem v. Eastern R., 98 Mass. 
431; Baxter v. New England Ins. Co., 6id. 277; Whit- 
ney v. Walsh, 1 Cush. 29) show that some judgments 
in rem are conclusive evidence of the facts adjudi- 
cated, in favor of a stranger, as against a party. And 
if the analogy is to be applied to all judgments which 
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create or change a status or a title, it would apply 
here. For the plaintiff was a party to the decree es- 
tablishing the will, aud that decree necessarily pro- 
ceeded on the ground that the testator possessed suffi- 
cient mental capacity to make the will. But these 
cases cannot be taken to lay down a general principle. 
Apart from precedent, there seems to be no satisfac- 
tory ground for treating the probate of a willas evi- 
dence of the testator’s mental capacity on a collateral 
issue. For except in the comparatively small number 
of cases where the probate of the will is opposed, the 
investigation of the fact is necessarily only formal. 
Still less do we see why, if the probate is not evidence 
against a party who had no right to be heard, he 
should hold the executor bound by it when he himself 
is free. Ordinarily estoppels by judgment are mutual. 
The fact can be tried in the Superior Court as well as 
in the Probate Court, and was actually tried in this 
very case. One or two cases cited by the defendants 
may need a word of explanation. Newman v. Jen- 
kins, 10 Pick. 515; Jeffers v. Radcliffe,10 N. H. 242; 
Tisdale v. Connecticut Ins. Co., 26 Iowa, 170, and 28 
id. 12, discussed. But it is entirely consistent with 
the New Hampshire and Iowa decisions to hold that 
in collateral preceedings the issue of letters of admin- 
istration is not even prima facie evidence of death. 
Carroll v. Carroll, 60 N. Y. 121. Mutual Ins. Co. v. 
Tisdale, 91 U. S. 238. These cases very strongly sus- 
tain the conclusion we have reached. It the case at 
bar the plaintiff's title under the will was admitted by 
the answer, and if it had not been, the testator’s san- 
ity or insanity did not affect it, because it did not af- 
fect the jurisdiction of the court. The bill of excep- 
tions does not show that the testimony of Fayer- 
weather was improperly rejected. The mere fact that 
Dr. Curtis had had a talk about the mortgage does not 
show that the talk was of such a nature as to call fora 
denial of the mortgagor's capacity, and therefore the 
fact that he did not deny it would not tend to contra- 
dict orimpeach his testimony at the trial that the 
mortgagor was incompetent. Perry v. Breed, 117 
Mass. 155, 165. Brighamv. Fayerweather. Opinion by 
Holmes, J. 

[Decided Jan., 1886.] 


— — 


MICHIGAN SUPREME COURT ABSTRACT. 


MUNICIPAL CORPORATION — NEGLIGENCE — INJURY 
CAUSED BY ABSENCE OF CROSS-WALK.—A. sued the 
city of Grand Rapids fora personal injury declaring 
that such injury was caused by a defect in a cross. 
walk; but the evidence showed that no cross-walk 
had ever been constructed, and he sought to recover 
on the ground of the negligence of the city in not con- 
structing a cross-walk at the place where the accident 
occurred. Held, that he was not entitled to recover. 
It is certainly within the discretion of the munici- 
pality as to how many and in what places cross-walks 
shall be laid. It is not incumbent upon cities to build 
cross-walks at the intersection of all streets. The ne- 


cessity for such walks depends upon the needs of 
travel, and of these needs the common coun- 
cil must judge. Nor can the city be made re- 


sponsible for injuries that may happen because 
cross-walks or sidewalks are not laid at all, or because 
they are built upon a certain plan. Such was the cone 
dition of Third avenue as to public use that it was not 
found necessary to grade, gravel or pave it until 1879, 
and then only to the east line of Ionia street. It is not 
for us or any other court to say when or where the city 
of Grand Rapids shall build a cross walk. Dill. Mun. 
Corp., § 494; City of Lansing v. Toolan, 37 Mich. 152; 
Marquette v. Cleary, id. 296; Saulsbury v. Ithaca, 94 








N. Y. 30; Urquhart v. Ogdensburg, 91 id. 67; Hines 
v. Lockport, 50 id. 2388; Mills v. Brooklyn, 82 id. 489; 
Darling v. Bangor, 68 Me. 108. Williams v. City of 
Grand Rapids. Opinion by Morse, J. 

(Decided Jan. 18, 1886.] 


ABORTION — INDICTMENT FOR MURDER AND MAN- 
SLAUGHTER—EVIDENCE AS TO INTENT—OTHER OFFEN- 
SEs.—Where a party accused of procuring an abortion 
resulting in the death of the woman, has been indicted 
in two counts, the first for murder and the second for 
manslaughter, and has had an examination before a 
justice of the peace on the charge, and he had found 
that the crime was committed, and that there is prob- 
able cause to believe that the accused was guilty of 
murder in the second degree, such examination is 
sufficient to put the accused on trial for the offense 
charged in the second count. It can make no differ- 
ence whether one or both counts stated common-law 
offenses or not; the higher offense included the minor 
charge. They were both for the unlawful kill- 
ing. Hanna v. People, 19 Mich. 316; People v. An- 
nis, 18 id. 511; Lighfoot v. People, 16 id. 507, 5125 
People v. Lynch, 20 id. 274; Turner v. People, 33 id. 
363; People v. Sweeney, 22 N. W. Rep. 50. Evidence 
that the accused had, before the commission of the al- 
leged abortion, told other persons that she had instru- 
ments wherewith to produce abortion, and offered her 
services for that purpose at a certain price, is admissi- 
ble to show knowledge and intent, and the possession 
of the necessary means to accomplish the act in the 
chosen way of the accused. Itis true that the general 
rule, as stated by Mr. Justice Christiancy in People v. 
Jenness, 5 Mich. 319, is well settled in this State. It 
is: **Thatin criminal cases the commission of other, 
though similar, offenses by the respondent, cannot be 
proved for the purpose of showing that he was more 
likely to have committed the offense for which he was 
on trial; nor as corroborating the testimony relating 
to the commission of such principal offense. People 
v. Schweitzer, 23 Mich. 301; Lightfoot v. People, 16 
id. 507. And to the same effect are several cases in the 
State of New York. Coleman v. People, 55 N. Y. 81; 
People v. Corbin, 56 id. 363; Copperman v. People, id. 
591. But we do not think the rule is infringed in this 
case. The testimony was offered only to show knowl- 
edge and intent, and the possession of the necessary 
means to accomplish the act in her own chosen way, 
and for the purposes offered the testimony was com- 
petent. The tendency of the testimony was to prove 
facts within the issue. People v. Doyle, 21 Mich. 227; 
People v. Marble, 38 id. 123; Com. vy. Briggs, 5 Pick. 
429; Osborne v. People, 2 Parker Crim. R. 583; State 
v. Harrold, 88 Mo. 496; Mason v. State, 42 Ala. 537; 
Brown v. Com., 76 Penn. St. 319; Weed v. People, 56 
N. Y. 628; People v. Henssler, 48 Mich. 49; 8S. C., 11 
N. W. Rep. 804; United States Life Ins. Co. v. 
Wright, 83 Ohio St. 533; Coleman v. People, 55 N. Y. 
81; Com. v. Shepard, 1 Allen, 575; Com. v. Price, 10 
Gray, 472; People v. Clark, 33 Mich. 112; People v. 
Brewer, 27 id. 134; Boyce v. People, 55 N. Y. 644. 
People v. Sessions. Opinion by Sherwood, J. 
[Decided Jan. 6, 1886.] 


—— 


SUPREME COURT ABSTRACT. 


MINNESOTA 


STATUTE OF FRAUDS — PROMISE TO PAY DEBT OP 
ANOTHER.—In an action for goods sold and delivered, 
they having been delivered to another than the de- 
fendant, and the defense being that the latter’s prom- 
ise to pay for them was within the statute of frauds 
and void, an instruction that to bring a promise 
within the statute as one to answer for the debt of 
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another, there must be in existence at the time when 
the promise was made an original liability upon which 
the collateral promise is based, is erroneous. In 
Cahill v. Bigelow, 18 Pick. 369, Chief Justice Shaw 
states as the test whether the promise is collateral 
when it is made before the credit is given: ‘* Was 
credit given to the person receiving the goods? If it 
was, then such promisor is a guarantor only, under- 
taking to pay another's debt. If no credit is given to 
the person receiving the goods, then the promisor is 
himself debtor for goods sold to him, and delivered to 
auother person by his order.”’ 3 Kent Comm. 123, 
states it: ‘‘Ifthe whole credit be not given to the 
person who comes in to answer for another, his under- 
taking is collateral, and must be in writing.’’ This, as 
the general rule, is followed by a practically unbroken 
line of decisions. From the mass of them we cite only 
afew. Brown v. Bradshaw, 1 Duer, 199; Cowdin v. 
Gottgetreu, 55 N. Y. 650; Post v. Geoghegan, 5 Daly, 
217: Swift v. Pierce, 13 Allen, 136; Bugbee v. Ken- 
dricken, 130 Mass. 438; Walker v. Richards, 39 N. H. 
259; Welch v. Marvin, 36 Mich. 59; Boykin v. Doh- 
londe, 37 Ala. 577; Billingsley v. Dempewolf,11 Ind. 
416; Elder v. Warfield, 7 Har. & J. 391; Wyman v. 
Gray, id. 415. Cole v. Hutchinson. Opinion by Gilfil- 
lan, C. J. 

(Decided Jan. 11, 1886.] 


FORCIBLE ENTRY AND DETAINER — UNDER-TENANT 
NOT MADE A PARTY—OCCUPANCY OF SERVANT IS OF 
TENANT.—The question here presented is whether an 
under-tenant who is in possession under lease from 
the tenant can be lawfully dispossessed in such pro- 
ceedings against the tenant, where the under-tenant 
is not made a party. We think this question must be 
answered in the negative. The statute contemplates 
that the proceedings should be taken against the un- 
der-tenant in such cases. The practice should be the 
same as in ordinary cases of unlawful and forcible de- 
tainer, and the complaint and writ of restitution 
should run against the persons in possession, actually 
detaining the premises. Leindecker vy. Waldron, 52 
Ill. 285. The action may also proceed jointly against 
the original tenant, and any and allunder-tenants, the 
object being to put the landlord in complete posses- 
sion in one proceeding. Judd v. Arnold, supra; Emer- 
ick v. Tavener, 9 Grat. 220; 8. C., 58 Am. Dec. 223. 
The proceedings are summary, and persons holding 
jointly with or under the tenant may have cause to 
show against them, though the original tenant fails to 
interpose any defense. Such persons should there- 
fore be made parties. Wiggin v. Woodruff, 16 Barb. 
481; Hill v. Stocking, 6 Hill, 316; Croft v. King, 8 Daly, 
265; Clark v. Barber, 44 Ill. 349; Orrick v. St. Louis, 32 
Mo. 315; Freem. Ex’n, § 475. The occupation or pos- 
session of the family, servants, oragents of the tenant 
will, of course, be construed to be the possession of the 
tenant—Davis v. Woodward, 19 Minn. 175 (Gil. 137)— 
and the action of the landlord should not be defeated 
by any mere colorable or collusive change of posses- 
sion, or an entry of a subtenant, pendente lite. In the 
action of ejectment at common law, it was held suffi- 
cient to serve notice to quit upon the original tenant. 
There is no privity between the landlord and an under- 
tenant, and the former was entitled to proceed against 
the tenant for the restoration of the premises, and 
recover costs against him. Emerick v. Tavener, supra; 
Adams Eject. *130; Roe v. Wiggs, 2 Bos. & P. N. R. 
830. But under that practice the suit was in form 
against the casual ejector, and the declaration (in Doe 
v. Roe) was required to be served as well upon the 
under-tenant as the tenant. Doe v. Cock, 4 Barn. & 
©. 259; Adams Eject. *235, margin; Adams Fject. 
Forms, *351, *352. And under recent statutes doing 
away with the old forms in ejectment, the action is 





generally required to be brought against the person in 
the actual possession of the premises. 3 Wait Act. & 
Def. 81. Wethink therefore that the plaintiff was 
not, in so far as the facts admitted on the face of the 
pleadings show, concluded by the proceedings in for- 
cible entry set forth in the answer. Bagley v. Stern- 
berg. Opinion by Vanderburgh, J. 

[Decided Feb. 3, 1886.] 


MUNICIPAL CORPORATION— STREET IMPROVEMENTS 
—ABANDONMENT—RIGHT OF LOT-OWNER TO RECOVER 
ASSESSMENT PAID.—The defendant proposing ‘‘to open 
and extend ’’ a street, its board of public works as- 
sessed the damages, costs, and expenses thereof upon 
the property deemed benefited, including certain land 
of plaintiff, and on September 2, 1881, the assessment 
was confirmed. On November 22, 1881, judgment was 
rendered in the District Court against plaintiff's land 
(which was delinquent) for the amount assessed 
thereon, and on January 19, 1882, his land was sold 
upon the judgment for the amount of the assessment 
and costs. On June 18, 1883, plaintiff paid the amount 
with which his land was charged by the judgment and 
sale to the city treasurer, who gave him a receipt 
therefor. No part of the proposed street has been 
opened, and the project of opening and extending the 
street has been abandoned by the city. Held, that 
plaintiff is eutitled to recover the amount paid by 
him in an action againstthe city alone, as upon 
a failure of the consideration for which the same was 
paid. Held further, that even if the abandonment 
took place before the payment was made by plaintiff, 
though after the judgment and sale mentioned, he is 
still entitled to recover, the payment not being volun- 
tary, but by coercion of law. To say nothing about 
the effect of the injunction, independent of the aban- 
donment, the effect of the abandonment by the city 
of the project of ‘‘extending and opening’’ the pro- 
posed street for and on account of which and which 
only the assessment was made, is that the consider- 
ation of the assessment has wholly failed. So thatthe 
city stands in the position of holding in its treasury 
money collected from the plaintiff which it has no 
right in equity, good conscience, or common honesty 
to retain, because the purpose for which it was col- 
lected has been completely abandoned. In such cir- 
cumstances no statute is required to impose upon the 
city a legal obligation to make restitution. An ac- 
tion lies as at common law for money had and re- 
ceived. Brand v. Williams, 29 Minn. 238; 8S. C.,13 N. 
W. Rep. 42; Borough of Henderson v. County of Sib- 
ley, 28 Minn. 515; S. C., 11 N. W. Rep. 91; Sibley v. 
County of Pine, 3t Minn. 201; 8. C., 17 N. W. Rep. 
337; Bradford v. City of Chicago, 25 Ill. 411; Falls v. 
City of Cairo, 58 id. 405. See also Mayor of Jersey 
City v. O'Callaghan, 41 N. J. Law, 349; Peyser v. 
Mayorof New York, 70 N. Y. 497; Louisiana v. Wood, 
102 U. S. 294. That the city isa municipal corporation 
does not distinguish it from a private person in this 
respect. Pimental v. City of San Francisco, 21 Cal. 
352; Marsh v. Fulton Co., 10 Wall. 676. Unless the 
payment made to the city treasurer, and his receipt 
therefor, operate to satisfy and discharge the judg- 
ment and sale (as does not distinctly appear in the 
complaint), so that they are no longer a cloud or in- 
cumbrance upon the plaintiff's title, it would seem to 
follow as a matter of course that if plaintiff is entitled 
to restitution of his money, he is also entitled to have 
the judgment and sale set aside, so that the cloud or 
incumbrance which the apparently regular proceed- 
ings raise may be removed with the foundation upon 
which they rest. Valentine v. City of St. Paul. Opin- 
ion by Berry, J. 

(Decided Feb. 1, 1886.] 
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PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


SURETY—BOND—BREACHES OF EMPLOYEE’S—NEGLI- 
GENCE.—C., a ticket agent, upon being employed by a 
railroad company, gave a bond with two sureties that 
he would collect in cash all passage-money, etc., and 
inter alia “ account for and pay over the whole thereof 
into the hands of * * * and * * * jin all re- 
apects attend diligently and faithfully to all his duties 
without fraud, neglect or delay * * * .” Ona 
morning during his employment by the company, he 
removed the cash on hand from the office safe and 
placed itin a wooden till near the ticket window, 
closed the office, and went toa neighboring depart- 
ment of the company to copy a report; he was absent 
about twenty minutes; upon his return he discovered 
that the office had been entered and the money he had 
placed in the till ($947) had been stolen. In course of 
time the company brought an action of debt upon the 
bond of C. and his sureties, assigning breaches of the 
condition. Held, that there could be no recovery un- 
less the negligence of C. had occasioned the loss. DBul- 
timore & Ohio R. Co. v. Jackson. 

[See ante 131.] 
(Decided Jan. 4, 1886.] 


WILL—TRUST—PRECATORY WORDs.—In the second 
paragraph the testator declares: ‘'1 give, devise and 
bequeath to my beloved wife, Margaret Hopkins, her 
heirs and assigns, forever, all my property, real, per- 
sonal and mixed, of what nature or kind soever, and 
wheresoever the same shall be at the time of my 
death.’”’ Inthe third paragraph he declares: ‘‘ My 
wish is that after the sale of my real estate by my wife 
Margaret aforesaid, without charging my said real es- 
tate, that she will, if she has a sufficient sum of money 
to so do, to give to my daughter Mary’s children as 
follows: ‘‘Then to the three named the sum of $50 
each at any timeshe may deem most suitable for her- 
self; and to one other named $50 when he attains the 
age of twenty-one years.’ The following and conclud- 
ing paragraph reads: *‘ My further request is that at 
the death of my wife Margaret aforesaid, that she will 
so divide what she may have umong our daughters 
Martha and Eliza’s children, share and share alike.” 
It is unquestionably conceded that the second para- 
graph of the will, standing alone, would give a fee to 
Margaret. On behalf of the plaintiff in error it is 
claimed that the estate thus given is changed by sub- 
sequent language in the will, so that in lieu of an ab- 
solute devise to her the last paragraph created a trust 
in her for the benefit of the persons therein named. It 
is undoubtedly true the intent of the testator, as gath- 
ered from the whole will, furnishes the cardinal rule of 
construction. When that intent is manifested with 
sufficient certainty, and it is not in conflict with es- 
tablished rules of law, it must govern. Middlesworth’s 
Adm’r v. Blackmore, 74 Penn. St. 4148 Schott’s Estate, 
78 id. 40; Reck’s Appeal, id. 452; Webb v. Hitchins, 
105 id. 91. In this State the rule is well settled that 
words inawill merely expressive of desire, recom- 
mendation and confidence are not sufficient to convert 
a devise or bequest into atrust. Pennock’s Estate, 20 
Penn. St. 268; Jauretche v. Proctor, 48 id. 466; Second 
Reformed Presbyterian Church v. Disbrow, 52 id. 219; 
Bowlby v. Thunder, 105 id. 173. Expressions of a de- 
sire or a wish of the testator as to a specific disposition 
of his property, standing by themselves alone, may 
constitute a valid devise or bequest thereof. The rule 
is different when such expressions are used after an 
absolute disposition of the property has been made. 
Afteran unqualified devise by the testator of his prop- 
erty no precatory words to his devisee can defeat the 





estate previously granted. Burt v. Herron, 66 Penn. 
St. 400; Bowlby v. Thunder, supra. The language in 
the third paragraph of the will appears to assume that 
Margaret will sell the real estate, yet there is no direc- 
tion that she shall do so, and the testator did not ap- 
point any executor. Whether she had a “sufficient 
sum of money ’”’ to comply with his wish appears to 
have been left to her to decide. No question however 
now arises as to the gifts therein mentioned. It is 
merely referred to as aid in construing the last para- 
graph. In the last the word “ request ’’ is used as syn- 
onymous with ‘“‘ wish” inthe former. The language 
is **my further’’ request, thus continuiug the use ofa 
word merely precatory. The testator makes no refer- 
ence to his property, nor to the proceeds of property 
which he has devised to her. His wish or request is 
that she will divide ‘‘what she may have” at her 
death among the persons named. The language is 
sufficiently broad to apply to all her property, how- 
ever acquired. Nothing less than her will, duly exe- 
cuted, could give effect to the request of David Hop- 
kins. This was an act purely optional with her. We 
are clearly of the opinion that no subsequent language 
in the will converted into a trust the property which 
had previously been devised to her absolutely in fee. 
Hopkins vy. Glunt. Opinion by Mercur, C. J. 
[Decided Jan. 4, 1886.] 


—_—_——_————_——_ 


NEBRASKA SUPREME COURT ABSTRACT. 

ADVERSE POSSESSION — UNOCCUPIED BUILDING — 
TACKING—PURCHASE OF TRUST ESTATE.—T he doctrine 
is now well established that what the law deems a per- 
fect possession if continued without interruption for 
the length of time prescribed by the statute for the 
enforcement of the right of entry, is evidence of a fee. 
Ang. Lim., § 380. The reason is such possession sup- 
poses an ucquiescence in all persons claiming an ad- 
verse interest, and upon his acquiescence is founded 
the presumption of the existence of some substantial 
reason for the assertion of the claim of title, Id. To 
constitute adverse possession it must be open, noto- 
rious, exclusive, and continued without interruption 
for the statutory period. Gatling v. Lane, 17 Neb. 77; 
Haywood v. Thomas, id. 237; Horbach v. Miller, 4 id. 
32; Stokes v. Berry, 2 Salk. 521; Graffius v. Totten- 
ham, 1 Watts. & S. 588. There must be an actual en- 
try in order that an ouster may be made, and an ad- 
verse possession begun (Miller v. Shaw, 7 Serg. & R. 
129; Altemas v. Campbell, 9 Watts, 28; Nepean v. 
Doe, 2 Smith Lead. Cas. 584; Taylor v. Horde, id. 166, 
and notes), and such possession must be continued for 
the full statutory period. The character of this con- 
tinued possession necessarily must be governed to 
some extent by that of the real estate. It is unneces- 
sary to discuss that question in this case, a building 
having been erected on the lot, and possession thereof 
taken by the party under whom the plaintiff claims 
title. The weight of authority in this country sus- 
tains the doctrine that possession may be tacked, if 
one comes in under the other, and the possessory es- 
tates are connected and continuous (Brandt v. Ogden, 
1 Johns. 156; Jackson v. Thomas, 16 Johns. 293; Wins- 
low v. Newell, 19 Vt. 164; Ward v. Bartholomew, 6 
Pick. 410; Overfield v. Christie, 7 Serg. & R. 173; Me- 
Coy v. Trustees, 5id. 254), that is, the possession need 
not be continuous for the period of limitation in any 
one occupier. It is sufficient that the possession dur- 
ing that period bein the occupier and those under 
whom he claims. McNeely v. Langan, 22 Ohio St. 82. 
Let us apply these principles to the case at bar. The 
testimony clearly shows that in 1865 or 1866 J. P.Mum- 
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ford conveyed the lot in question to Mrs. Towle; that 
soon thereafter they erected a building on the lot and 
entered into possession of the same; that this business 
continued in the possession of Mrs. Towle and those 
Claiming title through her until November 16, 1877, 
when the defendant took possession under atax deed. 
The testimony shows that at times, varying between a 
few days to, in one instance, some months, the build- 
ing was vacant; but there was no proof whatever that 
the possession of the plaintiff, or those under whom 
she claims, was interrupted. The hearsay statement 
purporting to have been made by T. O. Wallis will be 
noticed hereafter. When a party erects a building on 
a lot, and takes actual possession of the same as his 
own, the fact that afterward he, or those claiming un- 
der him, rent the property, or in case it is unoccupied, 
have and claim the right to the possession of the same 
where there is no abandonment, is not an interrup- 
tion to the possession. De La Veja v. Butler, 47 Tex. 
529. The reason is the building at least belongs to the 
claimant. He may use it in any manner he sees fit, 
and so long as no one enters into possession thereof, 
claiming adversely to him, his possession is not inter- 
rupted. And possession being once established in 
Mrs. Towle by the erection of a building in the lot in 
question, and taking possession of the same, such pos- 
session will be presumed to have been continued until 
an interruption therein is proved. Rayner v. Lee, 20 
Mich. 384. This is illustrated by the case of Haywood 
v. Thomas, 17 Neb. 237, where certain lots in the town 
of Tekama were inclosed with a fence. In 1870 the 
fence on the west side was burned down, and after- 
ward (in 1871) replaced, but the destruction of the 
fence did not interrupt the running of the statute. 
Two witnesses testify that in March or April, 1874, 
T. O. Wallis informed them that he had purchased 
the property, and owned it, and that Wallis rented the 
property to certain parties as hisown. Without dis- 
cussing the question of admissibility of hearsay testi- 
mony, it is clearly proved, and uot deniec, that Wal- 
lis had been, and then was, the agent of Vogt, for the 
leasing and care of his property, and his possession 
was therefore that of his principal. The rule is well 
settled that a party will not be permitted to purchase 
an interest in property, and hold it for his own bene- 
fit, where he has a duty to perform in relation thereto 
which is inconsistent with his character as a purchaser 
on his own account. Van Epps v. Van Epps, 9 Paige, 
237; Blake v. Buffalo C. R. Co., 56 N. Y. 485; Michoud 
v. Girod, 4 How. 505; Ringo v. Binns, 10 Pet. 69; 
Kurtz v. Fisher, 8 Kans. 90; Grumbley v. Webb, 44 
Mo. 444; Lytle v. Beveridge, 58 N. Y. 592; Columbus 
Co. v. Hurford, 1 Neb. 146. If an agent, by merely al- 
leging that he was the owner of property intrusted to 
his care as agent, could divest the title of the owner, 
by whom he was employed to serve, property rights 
would indeed be held by a slender thread; but such is 
not the law. Stettnische v. Lamb. Opinion by Max- 
well, J. 

{Decided Jan. 6, 1886.] 


CHATTEL MORTGAGE—EQUITY OF MORTGAGOR—AT- 
TACHMENT.—A chattel mortgage, if valid, which au- 
thorized the mortgagee, upon default, to take posses- 
sion of the property, and retain possession of the same 
until the lien is satisfied, certainly gives the mortga- 
gee aright to retain the possession as against a lien 
subsequently acquired. In other words, if the prop- 
erty when attached is subject to a lien bona fide placed 
upon it by the debtor, the lien must be respected, and 
the attachment postponed to it. Nathan v. Giles, 5 
Taunt. 558; Ballio v. Poisset, 8 Mart. 176; Reeves v. 
Johnson, 7 Halst. 29; Peck v. Webber, 7 How. (Miss.) 
658; Meeker v. Wilson, 1 Gail. 418; Haldeman y. Hills- 








borough & C. R. Co., 2 Handy, 101. The reason is that 
an officer, to make a valid levy of an attachment must 
have the actual possession and custody of the goods. 
See Murf. Sher., § 358 ef seqg., and cases cited. If he is 
not entitled to take possession by reason of some prior 
subsisting lien, the statute provides for another pro- 
ceeding, viz., garnisament. Section 207 of the Code 
provides that “if the officer is unable to come at such 
property,.’’ upon a proper affidavit being made and 
filed, ‘‘he shall leave with such garnishee a copy of 
the order of attachment, with a written notice that he 
appear in court at the return of the order of attach- 
ment and answer,” etc. Gillespie v. Brown, 16 Neb. 
457; Matthews v. Smith, 13 id. 190; Burnham v. Doo- 
little, 14 id. 216; Marseilles v. Manuf’g Co., 12 id. 66. 
Blue Valleu Bank vy. Clement. Opinion by Max- 
well, J. 

(Decided Jan. 19, 1886.] 


NEW BOOKS AND NEW EDITIONS. 


SEDGWICK AND WAIT ON TRIAL OF TITLE TO LAND. 


A Treatise on the Trial of Title to Land, including Eject- 
ment, Trespass to try Title, Writs of Entry, and Statutory 
Remedies for the Recovery of Real Property, embracing 
legal and equitable titles and defenses. By Arthur G, 
Sedgwick and Frederick 8S. Wait. Second edition, revised 
and enlarged. Mew York: Baker. Voorhis & Co., 1886. 

We have spoken of the first edition of this work (26 

Alb. L. J. 460), giving atable of its contents, which 
affords a good idea of its scope. The present edition 
however is far superior to the first in every way. 
Not only has the work been thoroughly revised, 
new sections added, and more than twenty-five 
hundred additional cases cited, but four new 
chapters on Plaintiffs’ Title and Evidence, De- 
fenses, Boundaries, and Ejectment in Federal 
Courts have been written, adding greatly to the value 
of the work, in effect making it practically a new 
work. As this is the only work on the subject, and 
has been so exhaustively, judiciously and faithfully 
done, those who consult its pages can feel that noth- 
ing on the subjects treated has been omitted. 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, March 16, 1886: 

Judgment reversed, new trial granted, costs to abide 
the event—Sylvester Vietes, respondent, v. Union Na- 
tional Bank of Troy, appellant; Second National Bank 
of Paterson, N. J., appellant, v. Alfred Dix, et al., re- 
spondents; Jobn A. O'Reilly, respondent, v. Corpora- 
tion of the’ London Assurance, appellant.—— Judg- 
ment of General Term affirmed, and order of General 
Term affirmed, and judgment absolute ordered against 
the plaintiff on the stipulation, with costs—National 
City Bank of New York, appellant v. New York Gold 
Exchange Bank, respondent. Judgment affirmed 
with costs—Wm. F. Pyle, respondent, v. Wm. P. 
Brown, appellant. Order of General Term affirmed 
with costs—In re Adelia L. Otis, ex’rx, etc., Commit- 
tee of Oscar Strasburger, a lunatic.——Order affirmed 
without passing upon the validity of the original affi- 
davit attached to the assessment roll, with costs— 
Rome, Watertown & Ogdensburg R. Co., appellants, v. 
James E. Smith, respondent; Same v. Carroll Pbip- 
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CURRENT TOPICS. 





apne an exceedingly well written communica- 

tion to the New York Daily Register we extract 
the following: ‘‘ The uncertainty of the law so often 
flippantly admitted, even by members of the pro- 


fession, is a scandal and disgrace tothem. If there 
isa possible remedy for every wrong, if the law 


exists and is somewhere recorded, be it in one, or 
one hundred, or one thousand volumes, then a suf- 
ficient search will discover it, and a sufficient in- 
duction will make it available and adequate for any 
case that can arise. The fact is, and it is time to 
declare it, the mass of lawyers are both ignorant 
and indolent, they not only do not read the books 
which they ought to read, but they do not even 
know the names of the books which they ought to 
read; and again, they are not only too indolent to 
search for knowledge, but speaking broadly, they 
do not know when they have found it. Once beyond 
the rudiments, they grope continually in the twi- 
light of conjecture. Now that books are so greatly 
multiplied, a lawyer must bring to his research 
trained powers of analysis and comparison. In 
other words, he must be skilled in the inductive 
process, or he will read with but little profit; he 
will exhaust himself with the mere manual labor 
of turning over leaves. Unless the common law 
can be reduced to the form of statutes and the lim- 
its of a code, the time will by and by come when 
only those who are skillful, and most skillful, in 
legal ,induction can hope to succeed in the legal 
profession.” In the words which we have itali- 
cized we find no ground of fault in the lawyers. 
When the law on nearly every conceivable point is 
decided in different ways in different communities, 
and frequently in the same community, not infre- 
quently by the same court, and sometimes by the 
very same judges, pray how can a lawyer be sure 
‘‘when he has found the law?” It adds greatly to 
the uncertainty of the law to know that even when 
one has found it he cannot tell how long it will 
remain the law — not even whether it will last as 
long as his case. The Register correspondent is 
quite right in predicting that unless we have a 
code the mysteries of the law will be accessible 
only to a few experts. This is what we have long 
predicted. It is already realized in a considerable 
measure, and the circle of the favored priesthood 
is narrowing day by day. The knowledge of our 
common customary law, which ought to be accessi- 
ble and familiar, is growing more and more diffi- 
cult. 


Mr. Shelley proposes a bill in the Assembly of 
this State to enlarge the scope of section 635 of the 


Vou. 88— No. 18. 








Code of Civil Procedure, for the granting of at- 
tachments, so as to include all actions for injury to 
the person, resulting from negligence or other 
wrongful act. We have very great doubt of the 
propriety of such an enlargement. Attachment 
as well as arrest is an extraordinary remedy. In 
cases of fraud or malice there may be some reason 
in giving the suitor a lien on the defendant’s prop- 
erty before the establishment of his claim, es- 
pecially where it is accompanied by insolvency or 
doubtful ability to answer a judgment; but in cases 
of mere carelessness it is more difficult to see any 
persuasive reason for such aremedy. Very many 
of this class of actions are speculative and ill- 
founded, especially those brought by employees, 
and those against municipal and railroad corpora- 
tions. The operations of a great corporation, giv- 
ing employment to hundreds of dependents, and on 
whose promptness and regularity the public de- 
pend, may be embarrassed by the remedy of attach- 
ment, as for example, in the case where General 
Butler levied on the mill-wheel, and tied it up. 
Our Boston correspondent once told our readers of 
acase where the forms of a great city newspaper 
were levied on just as they were going to press. 
In many such cases there may be a considerable de- 
gree of inconvenience and oppression, without any 
adequate object. We are curious to know the 
grounds on which this bill is founded, for at pres- 
ent we cannot imagine any sound reason for it, 


Mr. Burns’ bill in the Assembly, proposing to re- 
strict imprisonment in civil cases to the period of 
six months, would be an improvement in that it 
approaches the abolition of this remedy for debt, 
but it probably goes too far in that it might be 
construed to apply to willful wrongs. In regard to 
imprisonment for mere debt there is only one just 
way, and that is to abolish it utterly. There is no 
reason why a man should be incarcerated for being 
in debt, and still less why the public should sup- 
port him to gratify the vindictiveness of his credi- 
tor. In such cases let the civil remedies suffice. 
In cases of malice, violence and willful wrong, we 
are inclined to the same course of reasoning. If 
these matters are worthy of criminal punishment 
let the remedy be sought on the criminal side of 
the court, and in practice they would be reduced 
to a just minimum. In cases of willful contempt 
however it would perhaps be well not to restrict 
the term of punishment to six months, but to 
strengthen the arm of the court by a reasonable 
discretion. On the whole we should say of this 
matter, ‘‘reform it altogether.” 


There is something about the 77th Maine Reports 
that seems to be provocative of poetry, or more cor- 
rectly speaking, of attempts at poetry. The prin- 
ter was inspired (see ante, 120), and now the re- 
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porter, Mr. Spaulding, sends us a copy of the 
report, inscribed as follows: 


** To the poetical editor 
Of the ALBANY LAW JOURNAL, 
With the compliments of a goat 
Consigned to regious infernal. 


That is the best piece of poetry this office can get up.” 
On looking through the volume, which, by the way, 
is an interesting one —furnishing eleven cases tu 
the 52d American Reports — we find the following 
in a brief of counsel, which is worthy of perpetua- 
tion, on the modern legislation concerning married 
women: ‘‘One of them— its objects— ‘‘is to se- 
cure the wife in case she survives the husband, not 
according to the old practice, making her an under- 
ling in her own house, which her thrift and frugal- 
ity have helped to purchase, and turning her off 
with the poorest cow, a feather bed, six cups and 
saucers, a snuff-box, mustard-pot, and sauce-pan. 
The other object is, in the days of vigor and pros- 
perity, to provide a port of refuge from the storms 
of fate, where, in the years of decline, and in the 
vicissitudes of life, the weary and wayworn heart 
may repose in safety. It is a worthy object. It 
harms nobody; it helps everybody. And as an aid 
to construction, I implore the court to consider the 
sanctity of home. 
the birds of the air have their nests, but the son of 
man hath not where to lay his head,’ said the 
founder of our religion in alluding to the great 
sacrifices involved in his ministry. 
*The sea-fowl hath gone to her rest, 
The beast has lain down in his lair, 
Even here is a season of rest, 
And I to my cabin repair.’ 

Even the castaway, in solitude, cut off from the 
pleasures of ‘society, friendship and love,’ sepa- 
rated from kindred and human society, in com- 
mon with even the brute creation, finds yet a solace 
in retirement to his solitary home to enjoy his sea- 
son of rest.” The court pronounced this a ‘‘ very 
able and elaborate argument.” We suppress the 
counsel’s name out of compassion, lest he should be 
visited by a deputation of those strong-minded and 
able-bodied ladies who are now besieging our capi- 
tol in behalf of the cause of woman suffrage. 

The mysterious sinking of the Oregon gives rise 
to a very important question of law. By the act of 
Congress the shippers of freight have no recourse 
except to the vessel. The question is, have they 
any recourse to the insurance? This question is 
now pending in the United States Supreme Court. 
Another question may arise: the owners have been 
in the habit of ‘‘insuring themselves,” setting apart 
a fund to meet such exigencies. Have the shippers 
any recourse to this fund? We should think not. 
But the other point is a nice one, certainly debata- 
ble, whether the insurance does not stand in the 
place of the vessel. 


—_——_—_> 


NOTES OF CASES, 


N Pease v. Delaware, etc., R. Co., New York Court 
of Appeals, Feb. 9, 1886, it was held that a 





‘The foxes have their holes, and | 





railway passenger, unlawfully refusing to pay his 
fare, and forcibly ejected at a station, cannot re- 
gain his right to passage by offering to pay the fare 
during or after the ejection. The court said: 
‘*But it is claimed that the moment the plaintiff 
declared his willingness to pay fare, the right of 
the defendant to continue the expulsion eo instanto 
ceased, and the right of the plaintiff as a proposed 
contractor with the corporation commenced. This 
claim is founded upon the assumption that an in- 
dividual who is in the process of being lawfully 
and necessarily ejected by force from the cars in 


| pursuance of statutory authority stands in the same 


relation to the carrier as an unobjectionable person 
tendering fare, and asking passage on its trains 
from a regular station. It was held in O’Brien v. 
N. Y. C. R. Co., 80 N. Y. 236, that if the stoppage 


| of atrain is rendered necessary to expel a passen- 


ger therefrom for a fractious refusal to pay fare, 
that he does not, by offering to pay it before ex- 
pulsion, become entitled to continue the trip. This 
authority is quite conclusive upon the question that 
a mere offer to pay fare under all circumstances 
does not establish new relations between the pas- 
senger and carrier, and entitle the passenger to con- 
tinue his passage. When a passenger by an illegal 
refusal to pay fare has rendered it the duty of a 
conductor in enforcing the reasonable rules and 
regulations of the company to eject him from the 
cars, and the refusal and resistance of the passenger 
continues until after force has been required and ap- 
plied to enforce such rules, we think he cannot 
make the continuance of the process of expulsion 
unlawful by an offer to pay fare during its progress. 
Having invited an appeal to force, the passenger 
cannot, at his option, reserve the privilege of shield- 
ing himself from its application by invoking the 
protection of a contract, the implied conditions of 
which he has violated, The trial of his right, ina 
manner which he has deliberately elected to make, 
cannot be arrested by him when its course is not 
proceeding to his satisfaction so as to make its con- 
tinuance by the other party unlawful. In sucha 
case as this we think a passenger who resists the 
lawful requirement of the company to the extent of 
provoking a breach of the peace, and the exhibi- 
tion of violence in the presence of other passengers 
cannot, as matter of law, demand a passage upon 
the train where such an exhibition has been made.” 
It would be quite absurd to say that one whose un- 
lawful conduct had provoked a breach of the peace 
should be able to throw upon his adversaries the 
blame of the affray by simply withdrawing his 
challenge, and declaring his change of mind. He 
has provoked an unlawful affray, and his rights are 
to be determined by the rules which apply to per- 
sons thus engaged. The act of expulsion is made 
legal by his unlawful refusal to pay fare, and any 
necessary force required to completely execute it 
would be justifiable. It is, under the circumstances 
of this case, immaterial that this affray occurred at a 
station, as that fact is important only in considering 
the rights of parties in reference to new relations, 
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or as bearing on the right of the carrier to deter- 
mine the time and mode of expulsion. The case 
of O’Brien holds that when an oral controversy as 
to the payment of fare arises at or before ar- 
rival at a regular station, and while at such station, 
and before force has been applied to effect the ex- 
pulsion, the passenger offers unqualifiedly to pay his 
fare, and tenders the money therefor, his subse- 
quent expulsion under such circumstances would 
be unlawful, and we think decides nothing further 
than this.” Andrews and Danforth, JJ., dissented. 
See Stone v. C. & N. W. R. Co., 47 Iowa, 82; 8. C., 
29 Am. Rep. 458; Swan v. Manchester & Lawrence 
Railroad, 132 Mass. 116; 8. C., 42 Am. Rep. 482; 
Hoffbauer v. Delhi & N. W. R. Co., 52 Iowa, 842; 
8. C., 35 Am. Rep. 278; Bland v. So. Pac. R. Co., 
55 Cal. 570; S. C., 36 Am. Rep. 50; and notes, 34 
Am. Rep. 284; 35 id. 280. 


In Duplex Safety Boiler Co. v. Garden, New York 
Court of Appeals, Feb. 9, 1886, there was a con- 
tract for changes in steam boilers, to be paid for as 
soon as the defendants were ‘‘satisfied that the 
boilers as changed are a success.” Held, that pay- 
ment did not depend on the arbitrary determina- 
tion of the defendants, but that the plaintiff was 
entitled to compensation if he had fully performed, 
and there was no complaint of the work. The 
court said: ‘‘ Performance must of course accord 
with the terms of the contract, but if the defend- 
ants are at liberty to determine for themselves 
when they are satisfied, there would be no obliga- 
tion, and consequently no agreement which could 
be enforced. It cannot be presumed that the 
plaintiff entered upon its work with this under- 
standing, nor that the defendants supposed they 
were to be the sole judge in their own cause. On 
the contrary, not only does the law presume that for 
services rendered remuneration shall be paid, but 
here the parties have so agreed. The amount and 
manner of compensation are fixed —time of pay- 
ment is alone uncertain. The boilers were changed. 
Were they as changed, satisfactory to the defend- 
ants? In folliard v. Wallace, 2 Johns. 395, W. 
covenanted that in case the title to a lot of land 
conveyed to him by F. should prove good and suffi- 
cient in law against all other claims, he would pay 
to F. $150, three months after he should be ‘well 
satisfied’ that the title was undisputed. Upon suit 
brought the defendant set up that he was ‘not sat- 
isfied,’ and the plea was held bad, the court saying, 
‘a simple allegation of dissatisfaction, without some 
good reason assigned for it, might be a mere pre- 
text, and cannot be regarded.’ This decision was 
followed in City of Brooklyn v. Brooklyn City Rail- 
road, 47 N. Y. 475; 8. C., 7 Am. Rep. 462; and 
Miesell v. Ins. Co., 76 N. Y. 115. In the case be- 
fore us the work required to be done was specified, 
and was completed ; the defendant made it avail- 
able, and continued to use the boilers without objec- 
tion or complaint. If there was full performance 
on the plaintiff's part, nothing more could be re- 





quired, and the time for payment had arrived; for 
according to the doctrine of the above cases, ‘that 
which the law will say a contracting party ought in 
reason to be satisfied with, that the law will say he 
is satisfied with.’ Another rule has prevailed 
where the object of a contract was to gratify taste, 
serve personal convenience, or satisfy individual 
preference. In either of these cases the person for 
whom the article is made, or the work done, may 
properly determine for himself, if the other party 
so agree, whether it shall be accepted. Such in- 
stances are cited by the appellant. One who makes 
a suit of clothes, Brown v. Foster, 113 Mass. 136; 
8. C., 18 Am. Rep. 463; or undertakes to fill a 
particular place as agent, Tyler v. Ames, 6 Lans. 
280; mould a bust, Zaleski v. Clark, 44 Conn. 218; 
8. C., 26 Am. Rep. 446; or paint a portrait, Gid- 
son v. Cranage, 39 Mich. 49; 8. C., 33 Am. Rep. 
351; Hoffman v. Gallaher, 6 Daly, 42, may not un- 
reasonably be expected to be bound by the opinion 
of his employer, honestly entertained. A different 
case is before us, and in regard to it no error has 
been shown.” See also ante, 82, 223; and note, 33 
Am. Rep. 353. 





In Berney v. Dinsmore, Massachusetts Supreme 
Court, January, 1886, the suit was for the loss of a 
pearl ring by a common carrier, and the plaintiff, a 
woman, whose husband had given her the ring, and 
who did not know its cost or value, and knew noth- 
ing of the value of pearls, was shown two pearl 
rings, and her counsel asked her the following 
questions: ‘‘Do you know what the size of that 
stone was?” To which the witness answered, ‘I 
think I do.” ‘Whether, by examining other 
pearls, you can select a stone which will match the 
one lost, in size, color and general appearance?” 
To which the witness answered, ‘‘I think I could.” 
“Have you done so?” To which the witness an- 
swered, “I have.” Two pearls set as solitaire ear- 
drops, and in a case, were thereupon produced and 
shown to the witness, and she was asked, ‘‘ whether 
the stones exhibited are the ones selected by you, 
and do they match the pearl sued for in this ac- 
tion?” To which she answered, ‘‘I should say 
they were, so far as I can judge, about the size and 
color of the one I lost.” Do they differ in any re- 
spect from the one you lost?” To which she an- 
swered, ‘‘I don’t think they do.” The value of 
the rings shown her was then proved by an expert 
witness. This was held to be competent. The 
court said: ‘*The plaintiff's testimony described 
the size, shape, color and quality of the pearl in a 
manner perhaps as accurate as she was capable of 
doing. If any other rule were adopted than that 
used in this case, it might be impossible to deter- 
mine the value of the pearl. When the evidence 
is the best evidence attainable it should be admit- 
ted, unless admitting it contravenes some estab- 
lished rule of law. There is no rule which requires 
that a witness must be an expert to testify to the 
size, shape and appearance of a visible object. 
The jury were to weigh the evidence of Foss with 
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all the other evidence concerning the size, condi- 
tion, age, shape, color and quality of the pearl, and 
the variations of value dependent upon these char- 
acteristics. We are satisfied that this method of 
determining the damages is more reasonable and 
better supported by modern authority than that 
laid down in Armory v. Delamirie, 1 Smith Lead. 
Cas. 470.” 


THE EFFECT OF A DEED OF RELEASE OR QUIT- 
CLAIM. 


[° may be laid down as a general proposition that 

land may be conveyed in fee simple by a deed of 
quit-claim. This was true at common law. It is true 
under the decisions of most, if not all, of the United 
States. See 3 Washb. Real Prop. (3d ed.) 309, 311, 380; 
Hall v. Ashley, 9 Ohio, 96. But it seems that an evi- 
dent intent on the part of the grantor to convey the 
land in fee must appear. See 3 Washb. Real Prop. 
(3d ed.) 331; Wms. Real Prop. (5th ed.) 200. In this 
connection Washburne expressly says that a mere 
naked release to one not in possession of or having a 
vested interest in the premises would be void. 3 
Washb. Real Prop. (3d ed.) 331; Wms. Real Prop. 
(5th ed.) 200. 

It is provided by statute in Mississippi that a deed of 
quit-claim and release shall be sufficient to pass all the 
estate which the grantor could lawfully convey. Kerr 
v. Freeman, 33 Miss. 292. This was a suit brought to 
remove & cloud ona title to real estate held undera 
quit-claim deed. It was held that under the statute 
last above referred to a quit-claim deed would trans- 
fer the whole interest of the releasor; but that it im- 
plied a doubtful title in the person executing it, and 
would be treated as passing oniy a doubtful title, and 
that therefore the complainant was not entitled to re- 
lief. 

It is provided by statute in Missouri that if a person 
not possessed of the legal estate in the land sells the 
land to another, and conveys the same by a deed 
* purporting to convey an estate in fee simple abso- 
lute,” and said person so selling afterward became 
possessed of the legal estate in said land, his title shall 
inure to the benefit of his grantee. In Bogy v. Shoab, 
13 Mo. 380, it was determined that a quit-claim deed 
was not one purporting to pass the fee simple absolute 
under said statute. 

In Bayer v. Cockerill, 3 Kans. 282, where a deed ‘‘ re- 
mised, released and quit-claimed ” certain real estate, 
portions of which the grantor had previously sold toa 


third person, but for which no deed had been deliv- , 


ered,it was held that the conveyance was nothing more 
than a quit-claim,and that onlythe actual interest which 
the grantor had at the time was conveyed. It is to be 
noted however that in this case there was some evi- 
dence showing that the grantee or releasee in the quit- 
claim deed had notice of the prior sales. 

The decisions in California are somewhat conflict- 
ing. Carpenter v. Williamson, 25 Cal. 168, held that an 
ordinary quit-claim deed is sufficient to pass any es- 
tate. But in Toachard vy. Crow, 20 Cal. 150, Chief Jus- 
tice Field said that the operative words in a simple 
quit-claim deed are ‘‘remise, release and quit-claim,” 
and held that where the words “ bargain, sel/ and quit- 
claim’’ are employed, they operate not merely to re- 
lease, but to transfer any interest which the grantor 
may have. Branham v. Mayor, 24 Cal. 606, declared 
that a mere release, unless the releasee is in possession, 
is void. 

Marden v. Chase, 32 Me. 329, holds that the inten- 





tion of the grantor expressed in the deed compels, in 
the absence of formal words, such construction as will 
give the deed effect. 

The following is the statutory provision of Massa- 
chusetts: ‘“‘A deed of quit-claim and release of the 
form in common use in this State shall be sufficient to 
pass all the estate which the grantor could lawfully 
convey by deed of burgain and sale.’’ This statute is 
construed in the following cases: “In Pray v. Pierce, 7 
Mass. 381, it was held that a release to one not in pos- 
session, for a valuable consideration, will be construed 
to be any other lawful conveyance by which the estate 
might pass. The court in its opinion said: ‘It is true 
the estate could not pass by way of melease. But the 
deed purports to bea conveyance of land for a valu- 
able consideration. * * * The conveyance must be 
construed tobea * * * conveyance by which the 
estate might pass.’’ In this case there was a consid- 
eration of £300, and the deed contained a covenant of 
warranty. In Russell v. Coffin, 8 Pick. 143, the court 
held a deed of quit-claim to be sufficient to pass the 
estate, and said: ‘“‘The proposition that a mere re- 
lease of aright to one not seised or in possession of 
the estate, passes nothing, as a release cannot be con- 
tested, but this doctrine has been qualified, and the 
broad principle that deeds shall be so construed as to 
pass an estate when such was the intention, is recog- 
nized in the modern digests. The principle in this 
case is the same as in Pray v. Pierce, supra. That 
principle is that where it is apparent that there was an 
intention in the grantor to convey and the grantor to 
take, a quit-claim deed will not operate for that pur- 
pose. 

In McConnell v. Reed, 5 Ill. 117, the following state 
of facts existed: ‘‘ One Ornett conveyed to one Rix- 
ford certain premises by deed, dated May 12, 1827, and 
recorded October 31, 1836. By a deed of release dated 
March 21, 1835, and recorded the same day, the said 
Arnett remised, released and quit-claimed to one Mc- 
Connell the same premises. And by a deed of bargain 
and sale of said premises to said McConnell, dated the 
Ist and recorded the 3d of July, 1837, said Arnett con- 
firmed said deed of release, and declared that he 
thereby intended to convey all the interest which he 
had in said premises at the date of said deed of release. 
All these deeds were put in evidence. Thereupon the 
court, while declaring that the prior record of a deed 
of release will give it a preference over a deed previ- 
ously executed and subsequently recorded, held that 
in this case the force of the deed of release was to be 
limited by the deed of bargain and sale coafirming the 
same, and that as the latter limited the deed of re- 
lease to land actually owned by the grantor at the date 
of the release, the title to lands previously conveyed, 
though by a deed subsequently recorded, did not pass. 
It is not clear wherein the force of the deed of release 
was affected by the confirmatory deed of bargain and 
sale, inasmuch as the deed of release, like the con- 
firmatory deed, purported to convey only such right, 
title and interest as the releasor had at the date of his 
release. The distinctions of the court seem very finely 
drawn, and in the following case the same court seems 


to have changed its opinion as to the force of a deed of 


release over a prior unrecorded deed. In Hamilton v. 
Doolittle, 37 Ill. 473, one Menard had executed to one 
Bailey a quit-claim deed conveying “all lots, blocks, 
land and fractional blocks, or any interest therein, in 
the town of Pekin, that I have; also all my right and 
interest in anywise appertaining’’ thereto. The court 
held as follows: “If the words used in the quit-claim 
deed indicate an intention on the part of the grantor 
to pass only such land as he owns at the time of its 
execution, then lands embraced ina prior valid deed 
will be held to be reserved from its operation, and 
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will not pass thereby, although the prior deed re- 
mains unrecorded.”’ 

It seems to be the doctrine of the "United States 
courts that a purchaser by a simple deed of quit-claim 
is not to be regarded as a “bona fide purchaser with- 
out notice.” Villu v. Rodriguez, 12 Wall. 323; U. S. v. 
Sliney, 21 Fed. Rep. 894; May v. Le Claire, 11 Wall. 
232. In the last-mentioned case Mr. Justice Swayne, 
in delivering the opinion of the court, said: ‘* In such 
cases (i. e., purchases by deeds of quit-claim) the con- 
veyance passes the title as the grantor held it, and the 
grantee takes only what the grantor could lawfully 
convey.” 

These decisions would seem to go far toward placing 
a purchaser under a naked deed of quit-claim for a 
nominal consideration beyond the protection of the 
recording acts, which in the State of New York at 
least is limited to bona fide purchasers without notice, 
and for a valuable consideration. See Tiffany v. War- 
ren, 37 Barb. 571. 

While it cannot be maintained but that the nomi- 
nal consideration of one dollar is sufficient to support 
agrant in fee, still it is suggested that the absence of 
all words in the ordinary deed of quit-claim or release 
indicating an intent to grant the land described, taken 
together with the inadequacy of the nominal consid- 
eration of one dollar, where that only is expressed, to 
support a grant of the land, negatives any claim of the 
releasee to be considered as a purchaser in good faith, 
and for a valuable consideration. 

The cases in New York relied upon as establishing 
the rule that a quit-claim deed is as good for all pur- 
poses as adeed of bargain and sale, are Beddoe v. 
Wadsworth, 21 Wend. 120; Jackson vy. Fish, 3 Johns. 
456. The former decided that covenants of warranty 
might be assigned as well by a release and quit-claim 
as by a deed of bargain and sale. But here it is to be 
noted that the releasee was in possession. 

In the latter case it was held that the words remise, 
release and quit-claim in a deed are sufficient to raise 
ause which the statute of uses will transfer into pos- 
session. 

Neither of these cases was ever passed upon by the 
Court of Appeals, and both were decided under the 
statute of uses, which was substantially abolished by 
the Revised Statutes of 1830. 

In Bennett v. Jrwin, 3 Johns. 362, it was the language 
of the court that ‘“‘a mere release or quit-claim, unless 
the releasee is in possession, is void.” 

In short, it may be said that the courts of New York, 
in construing the force of a quit-claim deed, have 
never clearly gone a line further than the Court of Ap- 
peals in Lynch v. Livingston, 6 N. Y. 422, where the 
decision was that ‘‘the words ‘remise, release and 
quit-claim ’ in a deed to one not in possession, where 
an intent to convey the estate of the grantors is recited, 
and a pecuniary consideration appears, are effectual as 
words of bargain and sale.’’ 

It will be seen from this review' of the authorities 
that the force and effect of a deed of quit-claim is a 
matter yet requiring adjudication by the courts. Its 
force is certainly dependent, not upon its distinguish- 
ing words, but upon the intention of the parties as ex- 
pressed in the deed. It may, in the absence of posses- 
sion by the grantee or releasee, be void, as stated in 
Branham v. Mayor and Bennett v. Jrwin, supra; or if 
an intent to convey be recited, as in Lynch v. Living- 
stone, supra, it may have the force and effect of a deed 
of bargain and sale. The intent seems to be the con- 
trolling element, And this may be expressed in va- 
rious ways—by a formal recital, by the existence of 
some prior estate in the releasee, by words of grant 
other than *‘remise, release and quit-claim.’”’ Indeed 
an adequate consideration or a covenant of warranty 





seems in some of the cases to imply an intent to convey 
the estate, as in the Massachusetts cases above re- 
ferred to. 

But it is difficult to see wherein any intent can be 
implied in a naked quit-claim, by which we mean a 
quit-claim deed without covenants and expressing 
only the nominal consideration of one dollar. As 
above intimated, it seems a matter of some doubt 
whether the protection of the recording acts could 
be extended under such a deed, for such a deed is per- 
fectly consistent with the existence of a prior unre- 
corded deed to some third person. As it purports to 
release only such right as the releasor may have in the 
premises described, and as its nominal consideration 
of one dollar must in most cases be conspicuously in- 
adequate, there seems sufficient to put the purchaser 
ou his guard. 

If A., being actually vested with the fee to certain 
real estate, executes a quit-claim deed thereof to B., 
it is certain the fee would pass. The question is 
is the record conclusive evidence of the existence of 
the feein A.? If A. had conveyed the fee toC. by a 
prior unrecorded deed, what is to prevent C. from set- 
ting up his unrecorded deed when there is nothing on 
the record from A. save the quit-claim deed? The 
two deeds do not conflict. The quit-claim deed, with 
its nominal consideration, purports to convey only 
such rights as A. may actually have. It may be some- 
thing, or nothing. And the recording act, it is sug- 
gested, will not give toan instrument of record any 
greater force or larger meaning than that expressed by 
its words. 

Leases where titles are held by such a slender thread 
as a naked, quit-claim deed are not numerous, yet 
with the conveyancer they sometimes arise. Fortu- 
nately in many of them other facts and circumstances 
appear, or may be made to appear, which will at least 
go far toward sustaining the title. 

CHARLES C. MARSHALL. 


——_e__—_—_— 


RAILROAD — COMMUTATION TICKET — MAN- 
DAMUS. ; 
NEW JERSEY SUPREME COURT, 
FEBRUARY 26, 1886. 
STATE, EX REL. ATWATER, V. DELAWARE, LACKA- 
WANNA & WESTERN R. Co. 

If arailroad company attempts to discriminate against one of 
the public by refusing to sell him commutation tickets on 
the same terms that it sells them to the public generally, 
the sale of such tickets will be enforced by a writ of man- 
damus. 


( N rule to show cause why a mandamus should not 
issue. 
The relator, an attorney and counsellor at law, prac- 
ticing his profession in the city of New York, resides 


at East Orangein this State. He testified that he is 
permanently residing at that place, having resided 
there since August, 1884, occupying a rented house, 
the present lease of which expires May 1, 1886. East 
Orange is on the line of the Delaware, Lackawanna & 
Western railroad, the only railroad between East 
Orange and New York city. The regular fare be- 
tween East Orange and New York city is twenty-six 
cents for a single ticket, and fifty cents for an excur- 
sion ticket. Monthly commutation tickets, such as 
the company is accustomed to sell to persons who ap- 
ply for them, are sold at the rate of 36.50. 

Until March, 1885, the relator was a commuter, pur- 
chasing monthly tickets at commutation rates. On 
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the 28th of February, 1885, the relator applied to the 
company’s agent, whose business it was to sell tickets 
of that class, for acommutation ticket for the ensuing 
month of March, and teudered the price of the ticket. 
The agent refused to sell relator a ticket, and assigned 
as his reason therefor that he had received instruc- 
tions not to sell the relator commutation tickets. The 
relator, on the 1st of March, applied again for the 
ticket, and was again refused. The agent testified that 
in refusing to sell the ticket to the relator he acted un- 
der written instructions to him from the company’s 
passenger agent, of the date of February 7, 1885, in 
these words: 

“Tf Henry G. Atwater, who now holds commuta- 
tion ticket No. 27, applies to you for a renewal of his 
ticket next month, refuse to sell him one. He has 
violated the rule governing the sale of commatation 
tickets, and as these are special tickets, the company 
has the right to refuse the privilege of buying one to 
any person who willfully violates the rules. If Mr. At- 
water asks any questions, simply tell him that you are 
acting under instructions, and refer him to this office 
or to Supt. Reasoner.’’ 

On the day of the first refusal the relator wrote to 
the president of the company, stating that a commu- 
tation ticket for March had been refused, claiming the 
right to buy the same on the same terms as other per- 
sons, and stating that if it was again refused he would 
take proceedings to insure his rights and compel the 
issuance of the ticket. To this letter no answer was 
received. The agent testified that the order contained 
in the instructions of February 7 was never counter- 
manded or withdrawn. 

Monthly commutation tickets were sold at East Or- 
ange for the month of March, 1885, to all persons de- 
siring to purchase, with the exception of the relator. 

The relator, on the 7th of March, 1885, applied for 
and obtained a rule toshow cause why a mandamus 
should not issue, commanding the company ‘to cease 
from discriminating against Henry G. Atwater, the re- 
lator, and to furnish him with transportation between 
East Orange and New York upon the same terms upon 
which it furnishes the same transportation to other 
persons, and to issue and deliver to the said relator 
commutation tickets between said East Orange and 
New York as often and whenever he shall demand the 
same, upou the same terms and conditions and for the 
same price upon and at which it issues and delivers 
them to persous in general other than the relator.” 


Cornelius S. See, for relator. 
J. D. Bedle, contra. 


DepvueE, J. The Morris & Essex Railroad Company 
was incorporated in 1835 to construct a railroad for 
the purpose of carrying passengers and freight. The 
charter authorized the company to charge for the car- 
riage of passengers and freight, and prescribed the 
limits of the rates to be charged per tou for the trans- 
portation of freight, and per mile for the carriage of 
passengers. P. L. 1835, p. 29,§ 10. In virtue of its 
charter rights and privileges the company became a 
common carrier of passengers and freight. By legis- 
lative authority the Delaware, Lackawanna & West- 
ern Railroad Company, as lessee of the company’s 
railroad, was invested with its franchises, rights and 
privileges (P. L. 1869, p. 28), subject of course to allthe 
obligations and duties resting on the lessor. 

At this day it would be superfluous to enter upon a 
discussion to support the doctrine so well settled that 
common carriers are public agents, transacting their 
business under an obligation to observe equality 
toward every member of the community — to serve all 
persons alike, without giving any unjust or unreason- 
able advantages by way of facilities for the carriage or 





rates for transporting them. 1 Wood Rys., § 195. The 
leading case on this subject is Messenger v. Pennsylva- 
nia R. Co., reported as decided in the Supreme Court, 
in 7 Vroom, 407, and in the Court of Errors, in 8 id. 531. 
In his opinion in the Supreme Court, Chief Justice 
Beasley says: ‘‘ It was one of the primary obligations 
of the common carrier to receive and carry all goods 
offered for transportation upon receiving a reasonable 
hire. * * * Thusin the very foundation and sub- 
stance of the business there was inherent arule which 
excluded a preference of one consignor of goods over 
another. * * * Recognizing this as the settled doc- 
trine, E do not see how it can be admissible for a com- 
mou carrier to demand a different hire from various 
persous for an identical kind of service under identi- 
cal conditions. * * * A person having a public 
duty to discharge is undoubtedly bound to exercise 
such office for the equal benefit of all, and therefore to 
permit a common carrier to charge various prices, ac- 
cording to the person with whom he deals, for the 
same services, is to forget that he owes a duty to the 
community.” 

On affirmance of this case the Court of Errors was 
equally emphatic in affirming the doctrine that a com- 
mon carrier owes an equal duty to all, which is not 
discharged if unequal preferences are made, and the 
enjoyment of the common right is thereby prevented 
or impaired. How uniformly the doctrine of this case 
has been adopted and applied will be seen by the cita- 
tions and extracts from the opinions of the courts of 
our sister States, given by Mr. Justice Atherton in his 
recent opinion in the recent case of scofield v. Luke 
Shore & Michigan So. R. Co., as reported in 1 West. 
Rep. 821-831. A collection of cases illustrative of the 
application of the same principle to railroad, express, 
telegraph, gas and water companies will be found in a 
note to B. & O. Tel. Co. v. Bell Telephone Co., 24 Am. 
Law Reg. (N. 8S.) 578. 

There is also a considerable line of cases holding that 
the carrier may discriminate in the rates charged for 
the transportation of different classes of goods, or in 
favor of persons shipping large quantities of freight, 
or in favor of the long distances for which freight is 
carried as against shorter distances, or upon grounds 
which would reduce the trouble or cost of carrying for 
one party as compared with another. Some of these 
cuses were decided on the ‘‘ equality clauses’ in the 
English statutes, which our courts have held to be 
merely declaratory of the common law. Others were 
decided upon common-law principles, without any 
statutory regulation of the subject. An examination 
of cases of this class will show that the common-law 
obligation of common carriers to deal with all persons 
on an equality is tacitly, if not expressly, recognized ; 
for such discriminations have been upheld only,where 
under the same circumstances and for the same class 
of goods the same rates would be charged to all, or 
the discrimination, if made under special circum- 
stances, appeared to be just and reasonable. Ransome 
v. E. C. R. Co.,1C. B. (N. 8.) 487; 4 id. 185; Jn re Ca- 
tenham Ry., id. 410; Jn re Oxlade, id. 454; Baxendale 
v. O. W. R. Co., 5 id. 309; Same v. Same, id. 336, 354; 
Nicholson v. G. W. R. Co., id. 366; Gaston v. G. W. R. 
Co., id. 669; Gaston vy. B. & E. R. Co., 6 id. 639; Bux- 
endale v. E. C. R. Co., 4 id. 63; Evershed v. L. & G. W. 
R. Co., L. R., 2 Q. B. Div. 254, 267; Crouch v. L. & W. 
R. Co., 2 C. & R. 789-804; 1 Wood Rys., §§ 197,198; 3 
id., $496; Stewart v. L. V. R. Co., 9 Vroom, 505, 520. 
And it is indisputable that where the carrier has a 
fixed schedule of rates for carriage for the public gen- 
erally, a demand from one person of a higher rate for 
the same service would be unlawful, although the rate 
demanded was less than its charter allowed; for such 
an incorporated company has the double duty to keep 
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within the limit of charges prescribed by its charter, 


and also to conform to that common-law obligation to 
observe equality in charges with respect to all which the 
law of the land lays upon the business for which it was 
incorporated. 

The principle above stated is applicable to the case 
in hand. Iu virtue of the charter under which the 
company transacts its business it is a common carrier 
of passengers as well as of goods, and in that capacity 
is obliged to carry all passengers who are ready to pay 
for their transportation, and liable to an action at the 
suit of any one whom it refuses to carry without law- 
fulexcuse. Story Bail., §591; Bennett v. Dutton, 10 
N. H. 481; Jenks v. Coleman, 2 Sumn. 221; Benet v. 
P. & O. Steamboat Co., 6 C. B. 775; Beekman v. S. & S. 
R. Co., 3 Paige, 45. And it was said by the court in 
the Messenger case in virtue of its charter rights and 
privileges, the company is a public agent, and as such 
agent is placed under a duty to exercise its calling 
with perfect impartiality toward all persons. Carry- 
ing passengers upon commutation tickets at less 
rates than the charges for single tickets has become a 
usual mode with railroad companies in prosecuting 
the carrying business. It is a mode of transacting 
business of substantial benefit to those who are able to 
avail themselves of the privilege; and at the same 
time is greatly conducive to the growth and prosperity 
in parts of the State lying adjacent to the large cities. 
Indeed a considerable, if not a greater part, of the pas- 
senger carrying business in localities contiguous to the 
great business centers of the country is transacted un- 
der this system, and the rental and market value of 
landsin such localities is largely determined by the 
ability to procure transportation at reduced commu- 
tation rates. The denial of this privilege to a particu- 
lar individual is to him a substantial injury. A com- 
pany is under no obligation to establish commutation 
rates fora particular locality, but when it has estab- 
lished such rates, and commutation tickets are sold 
thereat to the public, the refusal of such aticket to a 
particular individual under the same circumstances, 
and upon the same conditions as such tickets are sold 
to the rest of the public, is an unjust discrimination 
against him and a violation of the principle of equality 
which the company is bound to observe in the conduct 
of its business. There is not a perceptible shade of 
difference between the denial of a commutation ticket 
under such circumstances and the refusal to sell the 
same individual an ordinary ticket at the customary 
rate and demanding of him for transportation the ut- 
most price allowed in the company’s charter in excess 
of the usual price at which such tickets are sold to the 
public; and such a denial cannot be made to square 
with the principles laid down and emphasized in the 
Messenger case. 

The excuses the law admits of as sufficient to justify 
acommon carrier in refusing to admit a passenger 
willing to pay his fare relate to the character or condi- 
tion of the proposed passenger or the inability of the 
carrier to carry such person for want of room in the 
vehicle. For instance, the carrier is not bound to re- 
ceive gamblers, thieves or known pickpockets, who 
seek to board the train to ply their vocation—persons 
whose conduct is riotous or disorderly, or one whose 
person or clothing is so filthy as to be obnoxious to 
other passengers, or who is afflicted with a contagious 
disease, or intoxicated to such an extent as to render 
it probable that he would be disagreeable or annoying 
to passengers. 2 Wood Railroads, § 297; Boone Corp., 
§ 259. The carrier may also exclude a passenger who 
refuses to comply with the reasonable rules and regu- 
lations of the company. 

In this instance the excuse for refusing to sell the 
relator a commutation ticket is his refusal to pay his 








fare on one occasion during the previous month, when 
by inadvertence he had left his commutation ticket at 
home. The facts of that transaction are these: That 
on the 6th of February the relator, holding a commu- 
tation ticket for the month of February, took passage 
in the company’s cars for New York city; that the 
baggage-master came through the cars collecting tick- 
ets, and asked the relator for his ticket; that the re- 
lator looked for his commutation ticket, and could not 
find it, and thereupon offered a regular-trip ticket, 
provided it should not be punched, and should be re- 
turned to him the next morning on presentation of his 
regular commutation ticket, and refused otherwise to 
pay his fare; that the same offer was made to the con- 
ductor and refused, for the reason that the latter had 
no right to permit the relator to ride onaticket which 
should not be punched. The relator then rode to Ho- 
boken without paying fare or surrendering the trip 
ticket, and no disturbance was made. The relator’s 
conduct was reprehensible. He knew and should 
have respected the duty of the employees on the train 
in the enforcement of the company’s rules. By his 
conduct he made himself liable to ejection from the 
train, and it may be to the forfeiture of the com- 
mutation ticket he then held. But we _ think 
that this misconduct did not justify the com- 
pany in excluding the relator thereafter from 
a privilege in which, as a member of the 
community, he was entitled to participate in common 
with others of the public. Such a measure of punitive 
justice has not been granted by any statute, and if in- 
flicted by any regulation of the company—which it 
was not—would be an unreasonable exercise of the 
company’s power to make rules and regulations for 
the government of passengers. 

The relator’s right to proceed by mandamus is dis- 
puted. It is insisted that his only remedy is by action 
for damages. It is undisputed that mandamus is an 
appropriate remedy for withholding a right such as 
the relator has in this instance, and that the court in 
its discretion will award the writ if justified by the 
circumstances. State v. R. Co., 37 Conn. 164; Chicago 
& N. W. R. Co. v. People, 56 Il. 365; High Ex. Rem., 
§ 322. It will be observed that the relator testified 
that his residence at East Orange is a permanent resi- 
dence, and that the lease for the house he occupies ex- 
tends until May 1 next. His business is established in 
the city of New York. He also testified that the agent’s 
refusal was to sell him any more commutation tickets, 
and it does not appear that the terms of the agent’s 
instructions by the letter of February 7 were commu- 
nicated to him. The agent, on his examination as a 
witness on the Ist of May, 1885, testified that the order 
so given had not been countermanded or withdrawn, 
and it is manifest from this litigation that it is in- 
tended not to admit the relator’s right until a decis- 
ion upon that right shall be obtained—a circumstance 
which is sufficient evidence of refusal to justify the 
award of a mandamus. State, ex rel. Lindadury, v. 
Freeholders of Ocean, 18 Vroom, 417. 

Furthermore the relator applied for and obtained 
this rule to show cause on the 7th of March, and 
brought on the argument of the rule at the first term 
of this court thereafter. The delay in the decision of 
the case was due to causes for which the relator is in 
nowise responsible, and actions for damages, with the 
obligation to demand, and to tender the price of a 
commutation ticket from month to month, and make 
payment of the fares charged under protest every 
time, would be an inadequate and vexatious means of 
enforcing the relator’s rights. 

Under the circumstances, we think a peremptory 
mandamus in conformity with the terms of the rule 
to show cause should be granted. 
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NEGLIGENCE — COMMUNICATION OF FIRE — 
PROXIMATE CAUSE. 
OHIO SUPREME COURT, FEBRUARY 23, 1886. 


ADAMS Vv. YounG.* 


In an action agaiusta mill-owner for damages to a house 
caused by fire negligently thrown by sparks from the 
smoke-stack of the mill, and carried to the house by a 
gale blowing, where the conditions continue the same 
as when the negligent act was done, and no pew cause in- 
tervenes, it is no defense that the fire first burned an in- 
tervening building, and was thence communicated by 
sparks and cinders inthe same mannerto the house, 
though the buildings were separated by a space of two 
hundred feet. 


HE head-note shows the facts. 
judgment on demurrer. 


Fouuett, J. Was the negligence of Adams the 
proximate cause of the loss sustained by Young? The 
law does not regard an injury from a remote cause. 
There is no dispute as to the legal proposition; the 
difficulty is as to its proper application to the particu- 
lar case. The sustaining the demurrer to the second 
defense is the only complaint of the plaintiff in error, 
There is no complaint of the trial on the first defense, 
in which the jury found against the plaintiff in error, 
and in which the jury must have found that his neg- 
ligence was the proximate cause of the loss of the 
goods. 

Does the second defense show, as a matter of law, a 
bar to Young’s recovery? This defense is that the fire 
which burned and consumed the property was commu- 
nicated to the house of Crawford by sparks and cin- 
ders from the stable, and from the house of Crawford 
to the house where the property was situated, and 
then to the property. Itis not claimed that this fire 
was not the same fire communicated to the stable by 
sparks from the smoke-stack, when Adams’ agent neg- 
ligently and carelessly fired up and started the ma- 
chinery. So from the petition and answer, it is shown 
that the fire started by Adams is the fire that con- 
sumed the goods. Adams does not aver or claim there 
was any new agency or cause at any point of the line 
of this fire, and does not aver or claim that the ‘‘gale 
of wind” increased in force or changed in direction. 
The stable and the houses were not causes of commu- 
nicating the fire, but they were only conditions of the 
communication, existing when the fire was started. 
Strictly the law knows no cause but a responsible will, 
and when such a will negligently sets in motion a nat- 
ural force that acts upon and with surrounding condi- 
tions, the law regards such human actor as the cause 
of resulting injury. “Asalegal proposition, we may 
consider it established that the fact that the plaintiff's 
injury is preceded by several independent conditions, 
each one of which is an essential antecedent of the in- 
jury, does not relieve the person by whose negligence 
one of these antecedents has been produced, from lia- 
bility for such injury.’”” Whart. Neg., § 85. 

Adams does not aver his ignorance of the surround- 
ing conditions, or that there was any thing unusual 
about them, or any change as to them. The objection 
as to distance through the airis disposed of by the 
averments of the answer that the fire was thus com- 
municated ; the surrounding conditions being as they 
were, and no other cause being shown. There is no 
averment that this loss is not a probable and ordinary 
result of the negligence of the plaintiff in error; and 
this principle is an important test, if it is not the only 
test. Whart. Neg., § 150. 


*4N. East. Rep’r, 599. 


The plaintiff had 








Ryan v. N. Y. C. RB. Co., 35 N. Y. 210, and Pennsyl- 
vania R. Co. v. Kerr, 62 Penn. St. 353; S. C.,1 Am. 
Rep. 431, have been referred to as decisive here. The 
courts rendering those decisions have sufficiently ‘‘dis- 
tinguished and explained ’’ them. 

In case of Webb v. R., W. & O. R. Co., 49 N. Y. 420; 
S. C., 10 Am. Rep. 389, Folger, J., on page 47, says: “I 
do not understand * * * that the decisions in 35 
N. Y. and 62 Penn. St., swpra, put forth any new rule 
of law, or one which has not been acted upon and re- 
cognized pari passu with the recognition and growth 
of the principles upon which most of the cases above 
cited are based. In Ryan’s case the opinion of the 
court was that the action could not be sustained, for the 
reason that the damage incurred by the plaintiff was 
not the immediate but the remote result of the negli- 
gence of the defendant.’’ He then says: ‘‘Kerr’s 
case is the same in material facts, principle, and rea- 
soning.”” And he then says (p. 428): ‘‘Iam of opin- 
ion that in the disposition of the case before us, we 
are not to be controlled by the authority of the case 
in 35 N. Y., more than we are by that of the long line 
of cases which precede it.”” And the court there held: 
“He who, by his negligence or misconduct, creates or 
suffers a fire upon his own premises, which burning 
his own property, spreads thence to the immediately 
adjacent premises, and destroys the property of 
another, is liable to the latter for the damages sus- 
tained by him." Andon the facts there also held: 
‘Tn an action for the damages, that the questions as 
to whether defendant was negligent in the use of its 
property, as to whether the injury was the probable 
consequence of the negligent acts and omissions, 
were properly submitted to the jury.” 

In Pennsylvania R. Co. v. Hope, 80 Penn. St. 878; S. 
C., 21 Am. Rep. 100, Chief Justice Agnew says, on page 
379: ‘‘ But let us examine the case of Railroad Co. vy. 
Kerr, and it will be found to be free from much of the 
criticism expended upon it.”” ‘‘It was not held in 
Railroad v. Kerr that when a second building is fired 
from the first, set on fire through negligence, it is a 
mere conclusion of law that the railroad company is 
not answerable to the owner of the second; or that if 
a fire is communicated from the locomotive to the 
field of A., and spreads through his field to the ad- 
joining field of B., A. may be reimbursed by the com- 
pany, while B. must set down his loss to a remote 
cause, and suffer in silence.” 

Thus answering Fent v. Toledo, P. & W. Ry. Co., 59 
Tl. 362 and 358; S. C., 14 Am. Rep. 13, infra. And in 
that case the courtheld: ‘‘Sparks from the defend- 
ants’ engine fired a railroad tie, from which rubbish, 
left by the defendants on their road, was fired, com- 
municated with plaintiff's fence next to the road, and 
spread over two fields, burned another fence and 
standing timber six hundred feet distant from the 
road. Held, that the proximity of the cause was for 
the jury.’”’ ‘In such case the jury must determine 
whether the facts constitute a continuous succession 
of events so linked as to be a natural whole, or whether 
the chain is so broken as to become independent, and 
the final result cannot be said to be the natural and 
probable consequence of the negligence of defend- 
ants.’’ In the opinion, the chief justice says (page 
378): “In determining this relation, it is obvious we 
are not to be governed by abstractions which in theory 
only cut off the succession. Abstractly each blade of 
grass or stock of grain is distinct from every other; so 
one field may be separated from another by an ideal 
boundary, ora different ownership, or it may be bya 
real but combustible division line.” “It is at this 
point the province of the jury takes up the successive 
facts, and ascertains whether they are naturally and 
probably related to each other by a continuous se- 
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quence, or are broken off or separated by anew and 
independent cause.” 

Some States, as Massachusetts and New Hampsbire, 
have provided by statutes that railroad companies 
shall be liable for damage caused by fire communi- 
cated by their locomotive engines. And in Perley v. 
Eastern &. Co., 98 Mass. 414, damage was recovered 
forinjury to property situated halfa mile distant 
from the railroad. 

In the State of Kansas damage has been recovered 
for injury to property situated many miles distant 
from the origin of the fire. Atchison, 7. & S. F. R. Co- 
v. Stanford, 42 Kaus. 354; 8. C., 15 Am. Rep. 362. 

In case of Atchison, 7. &S. F. R. Co. v. Bales, 16 
Kans. 252, it washeld: ‘‘ Where fire, which is negli- 
geutly permitted to escape from an engine of arailroad 
company,does not fall upon the plaintiff's property, but 
falls upon the property of another, setting it on fire, 
and then spreads by means of dry grass, stubble, and 
other combustible materials, and passes over the land 
of several different persons before it reaches the prop- 
erty of the plaintiff, and finally reaching the property 
of the plaintiff at agreat distance from where the 
fire was first kindled, sets it on fire and consumes it, 
that the negligence of the railroad company, in 
such a case, is not too remote from the injury to; the 
plaintiff's property to constitute the basis of acause of 
action against the company.’’ 

In case of Poeppers v. Missouri, K. & T. Ry. Co., 67 
Mo. 715; 8. C., 29 Am. Rep. 318, sparks from the loco- 
motive set fire to the prairie where the grass was rank. 
The wind was high, and the fire extended three miles 
before night, then died down, aud the next morning 
the wind rose, and carried the fire five miles further, 
where the fire destroyed plaintiff's property. The 
court held ‘‘ that as the rise of the wind was a thing 
which a prudent man might reasonably have anticipa- 
ted, it could not be regarded as the intervention ofa 
new agency, so as to relieve the company from the 
consequences of its negligence in permitting the fire 
to escape, and that the fire was in fact one conflagra- 
tion, notwithstanding the lapse of time, and the great 
distance over which it travelled before reaching 
plaintiff's property.”” In Missouri this may be cor- 
rect. 

In Delaware, L. & W. R. Co. v. Salmon, 39 N. J. L. 
300; S. C., 23 Am. Rep. 214, the court held: ‘ Where 
one, by negligence or misconduct, occasions a fire on 
his own premises, or the premises of a third person, 
which spreads from thence to the plaintiff's property, 
and causes an injury, the injury is not, as a legal 
proposition, too far removed from his negligent act to 
involve him in legal liability.””. And 35 N. Y., and 62 
Penn. St., supra, are disapproved. 

The case of Kellogg v. Chicago & N.W. Ry. Co., 26 
Wis. 223; S. C.,7 Am. Rep. 69, was fully considered, 
and the court held: ‘The maxim, causa proxima non 
remota spectatur, is not controlled by time or dis- 
tance, nor by the succession of events. An efficient 
adequate cause being found must be deemed the true 
cause, unless some other cause, not incidental to it, 
but independent of it, is shown to have intervened 
between it and the result. The maxim includes lia- 
bility for all actual injuries which are the natural] and 
probable result of the wrongful act or omission com- 
plained of, or were likely to ensue from it under or- 
dinary circumstances.”” And 35 N. Y., and 62 Penn. 
St., supra, are disapproved. 

Incase of Fent v. Toledo, P. & W. Ry. Co., 59 Il. 
349; S. C.,J4 Am. Rep. 13, the opinion, delivered by 
Chief Justice Lawrence, disapproved of 35 N. Y., and 
62 Penn. St., supra, and deals at length with remote 
and proximate causes. The court there hold: “If 
fire is communicated from a railway locomotive to the 





house of B., itis not a conclusion of law that the fire 
sent forth by the locomotive is to be regarded as the 
remote aud not the proximate cause of the injury to 
B., but that is aquestion of fact, to be determined in 
each case by the jury, under the instructions of the 
court. If loss has been caused by the act, and it was, 
under the circumstances, a natural consequence which 
any reasonable person could have anticipated, then 
the act is a proximate cause, whether the house burned 
was the first or the tenth, the latter being so situated 
that its destruction is a consequence reasonably to be 
anticipated from setting the first on fire. If on the 
other hand the fire has spread beyond its natural 
limits by means of a new agency—if for example after 
its ignition ahigh wind should arise, and carrying 
burning brands to a great distance, by which a fire is 
caused in a place that would have been safe but for the 
wind, such a loss might fairly be set down as a remote 
consequence, for which the railway company should 
not be held responsible.” 

In Milwaukee & St. P. Ry. Co. v. Kellogg, 94U. 8. 
469, the claim was that fire was negligently communi- 
cated froma steamboat of the company, by sparks 
from the chimney, to an elevator of the company, 
built of pine lumber, and 120 feet high, and standing 
on the bank of the river, and from the elevator toa 
saw-mill and lumber piles of Kellogg. The mill was 
538 feet distant from the elevator, and the nearest pile 
of lumber was 388 feet distant from it. When the 
steam-boat went along side the elevator, an unusually 
strong wind was blowing from the elevator toward the 
mill and lumber. The case was from Iowa. The 
court held: ‘‘ The question as to what is the proxi- 
mate cause of an injury is ordinarily not one of sci- 
ence or of legal knowledge, but of fact for the jury to 
determine, in view of the accompanying circum- 
stances.” “A finding that negligence, or an act not 
amounting to wanton wrong, is the proximate cause 
of an injury, is not warranted unless it appear that 
the injury wasthe natural and probable consequence 
of the negligence or wrongful act, and that it ought to 
have been foreseen in the light of the attending cir- 
cumstances.” ‘‘ Where there is no immediate efficient 
cause, the original wrong must be considered as 
reaching to the effect, and proximate to it.”’ 

In the case of Hoyt v. Jeffers, 30 Mich, 181, more 
than one building was burned by fire communicated 
by sparks froma mill chimney. As to the second 
building the court held: ‘‘Even where such second 
building is at sucha distance from the first that its 
taking fire from the first might not, a priori, seem pos- 
sible, yet if it be satisfactorily shown that it did in fact 
thus take fire without any negligence of the owner, or 
any faulton the part of any third party, which could 
be properly recognized as the proximate cause, and 
for which he could be held liable, the party through 
whose negligence the first building was burned can- 
not, on principle, be held exempt from equal liability 
for the burning of the second.” 

These numerous citations show many phases of this 
subject, and that each case must be determined by its 
peculiar facts, and so is largely within the province of 
the jury. 

Here explosives are averred to have been in Craw- 
ford’s house, but if they ever exploded it is not averred 
that any injury came from such explosion. There is 
shown no new cause operating after the fire was car- 
ried from the chimney of the millon its destructive 
mission. The demurrer was rightly sustained, and 
the court did not err in affirming the judgment, and 
that judgment is affirmed. 

[See Lehigh Valley k. Co. v. McKeen, 90 Penn. St. 
122; S. C., 35 Am. Rep. 644, and note, 649; Penn. Co. v. 
Whitlock, 99 Ind. 16; 8. C., 50 Am. Rep. 71; Lowery v. 
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Manhattan Ry. Co., 99 N. Y. 158; 8. C., 32 Am. Rep. 
42.—Ep.] 


—_——_—_—_—. 


NEGOTIABLE INSTRUMENT — FRAUD 
CURING—RESCISSION. 


IN PRO- 


MINNESOTA SUPREME COURT, FEB. 1, 1886. 


AULTMAN V. OLSON.* 


To an action by the payee upon an instrument for the pay- 
ment of money, fraud practiced by the payee’s agent, in 
procuring the instrument to be executed in terms mate- 
rially different from those in fact agreed to by the maker, 
is available tothe maker (he having acted in good faith) 
asa defense, irrespective of whether, in the particular 
matters to which the fraud relates the agent acted under 
a true or false assumption of authority. The defense be- 
ing that the instrument is not the maker's contract, but 
void, the law of rescission has no application. 


Papin from an order of the District Court, Red- 
wood county, denying motion for new trial. 


P. A. Foster and M. M. Madigan, for appellant, C. 
Aultman & Co. 


Baldwin & Ward and J. M. Thompson, for respond- 
ent, Koud Olson. 


Berry, J. This is an action upon two like instru- 
ments for the payment of money, called ‘‘ notes.’’ The 
defeuse is that they were given in renewal of others 
theretofore executed by defendant for part of the price 
of a harvester sold by plaintiff to defendant, with a 
false warranty of quality; that at the time they were 
executed it was agreed that defendant’s rights on ac- 
count of the alleged breach of warranty should remain 
unaffected, and further that a provision should be in- 
serted in them to the effect that plaintiff should put 
the machine in good order and repair before the com- 
mencement of the harvest of 1881, otherwise they 
should be void; thatin violation of this agreement, 
the plaintiff's agent, who took the notes from defend- 
ant, fraudulently inserted therein a release of all 
claims on account of the warranty, and fraudulently 
omitted to insert therein the agreed provision as to 
putting the machine in good order and repair, with 
the condition that otherwise the notes should be 
void. 

1. The plaintiff contends that there is no evidence 
of any warranty, and that therefore even if the re- 
lease was inserted fraudulently aud contrary to agree- 
ment, defendant can have suffered no prejudice, and 
hence its insertion is immaterial. There is, in our 
judgment, evidence reasonably tending to establish 
the alleged warranty, its breach, and the consequent 
damage. The testimony of the defendant to this 
effect is somewhat confused, but it is the testimony of 
one who appeared to understand and speak our lan- 
guage imperfectly, and this fact the jury very sensibly 
took into consideration in deliberating upon this ver- 
dict. Asto the plaintiffs position that the alleged 
agreement as to putting the machine in order simply 
provided for a penalty, and if inserted in the notes 
would only have put the case upon a footing analogous 
to that of Mason v. Callender, 2 Minn. 354 (Gil. 302), 
while it is apparent that he is mistaken, for the agree- 
ment clearly imposed a condition upon which the 
notes were to be void, it is to be observed that in this 
case, where the question is whether the agreement was 
fraudulently omitted from the notes or not, it is not 
important whether it provided for a penalty or for 
something else. 

2. Whether plaintiff's agent had in fact authority to 


*S. C., 26 N. W. Rep. 451. 








agree to the alleged provisions as to the matter of 
warranty, and as to the repair of the machine, is un- 
important. The defendant having, so far as appears, 
acted in good faith, if plaintiff's agent has obtained 
the notes by practicing a fraud upon him, whether 
under a true or false assumption of authority, the 
fraud taints the pretended contract evidenced by the 
notes, and is necessarily available as a defense against 
them inthe hands of the principal. Bennett v. Jud- 
son, 21 N. Y. 238; Bigelow Lead. Cas. 21; Mundorff v. 
Wickersham, 63 Peun. St. 87; Keough v. Leslie, 92 id. 
424. 

3. Upon the evidence in the case, there is no diffi- 
culty in discovering a consideration for the liability 
(so to speak) which the alleged provision as to putting 
the machine in good order imposed upon the plaintiff. 
The evidence tends not only to show that these notes 
differed from those in place of which they were given 
as to the time of payment, but what is decisive, that 
they were taken and given in settlement or com- 
promise of a controversy or disputed claim. Poll. Cont. 
166, 167. 

4. The law of rescission has no application to this 
case. The defense set up is not that the plaintiff has 
been guilty of some fraud as respects the considera- 
tion of the notes, or the transactions out of which 
they grew, which makes them voidable by the defend- 
ant, and entitles him to rescind them, but that in law 
he never made them, because his signature having 
been obtained by the plaintiff's fraudulently false 
representation of their contents, he never assented to 
their terms, they are not his contracts, nor contracts 
at all, but are void. Non est factum could have been 
pleaded against them at common law. Foster v. 
Mackinnon, L. R., 4 C. P. 704; Stacy v. Ross, 27 Tex. 3, 
and cases cited; Van Valkenburgh v. Rouk, 12 Johns. 
337; Vorley v. Cooke, 4 Giff. 230; Kerr Frauds, 49, 50; 
Bish. Cont., $8 192, 194, 241. He has therefore no oc- 
casion to rescind them,for they never bound him. He 
may well stand still, and await the plaintiff's attempt 
to enforce them before interposing his defense. if 
through the fraud of his agent in assuming to reduce 
the real contract of the parties to writing, the plain- 
tiff has become involved in difficulty by surrendering 
the old notes (of which however we discover no evi- 
dence), or giving defendant time, the defendant is 
under no obligation, as respects the defense of this 
action, to helphim out The defendant did not get 
the machine for these notes, neither was the extension 
given him, nor the old notes surrendered to him (if at 
all), under a contract evidenced by these notes, but 
under another, which these notes do not embody, and 
which he does not seek to repudiate or rescind. Bige- 
low Fraud, 267. 

Neither have the rules of law in reference to the re- 
formation of contractsany application to this case. 
The defense is that the notes are a fraud upon the de- 
fendant, and therefore void. He has no occasion to 
have them reformed. 

6. There is certainly evidence reasonably tending to 
support the verdict, by showing that defendant was 
induced to execute the notes by the fraudulent repre- 
sentations of plaintiff's agent as to their contents. 
Whether in trusting to these representations of the 
agent defendant was negligent does not appear to be 
important. The notes are still in the hands of the 
original payee, and it would hardly lie in its mouth to 
say that the defendant was not in law defrauded be- 
cause he was careless in trusting to its representations. 
Cole v. Williams, 12 Neb. 440; Mackey v. Peterson, 28 
Mian. 298; Bish. Cont., 88 192-194; Foster y. Mackin- 
non, L. R., 4 C. P. 704. If the notes, though not com- 
mercial paper proper, had passed to a bona fide as- 
signee, possibly, under some circumstances, a different 
question might be presented. 
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7. Plaintiff's ninth request for instructions to the 
jury was properly rejected, because it confined the 
proof of fraud to the matterof misreading the notes, 
without referemce to the defense and evidence that 
their contents were misstated, and also because it 
omitted any reference to the release clause, the inser- 
tion of which was also claimed to be fraudulent. 

Order denying new trial affirmed. 


—_——_____—. 


NEW YORK COURT OF APPEALS ABSTRACT. 


NEGLIGENCE—DUTY OF OWNER OF MACHINERY TO 
STRANGER.—A person who goes upon the land of an- 
other without invitation, to secure employment from 
the owner of the land, is not entitled to indemnity 
from such owner for an injury happening from the 
operation of a defective machine on the premises, not 
obviously dangerous, which he passes in the course of 
his journey, even if he can show that the owner might 
have ascertained the defect by the exercise of reasona- 
blecare. The owner of land in general may use it as 
he pleases, and leave it in such condition as he pleases. 
But he cannot without giving any warning place 
thereon spring-guns or dangerous traps which may 
subject a person going on the premises, though with- 
out actual permission or license, and as a mere intru- 
der, to injury without liability. The value of human 
life forbids measures for the protection of the posses- 
sion of real property against a mere intruder, which 
may be attended by such ruinous consequences. 
The duty in this case grows out of the circumstances 
independently of any question of license to enter the 
premises. Bird v. Holbrook, 4 Bing. 628. So also 
where the owner of land inthe prosecution of his own 
purposes or business, or of a purpose or business in 
which there is a common interest,invites another, 
either expressly or impliedly, to come upou his prem- 
ises, he cannot with impunity expose him to unrea- 
sonable or concealed dangers, as for example, from an 
open trap in a passage way. The duty in this case is 
founded upon the plainest principles of justice. Corby 
v. Hill, 4 C. B. (N. S.) 556; Smith v. London Docks 
Co., L. R., 3 C. P. 326; Holmes v. North-Eastern Ry. 
Co., L. R., 6 Exch. 123. The duty of keeping premises 
in a safe condition, even as against a mere licensee, 
may also arise where affirmative negligence in the 
management of the property or business of the owner 
would be likely to subject persons exercising the priv- 
ilege theretofore permitted and enjoyed to great dan- 
ger. The case of running a locomotive without warn- 
ing over a path across the railroad, which had been gen- 
erally used by the public without objection furnishes 
an example. Barry v. N. Y. C. & H. R. R. Co., 92 N. 
Y. 290. See also Beck v. Carter, 68 id. 292. The cases 
referred to proceed upon definite and intelligible 
grounds, the justice of which cannot reasonably be 
coutroverted. But in the case before us there were no 
circumstances creating a duty on the part of the de- 
fendant to the plaintiff to keep the whimsey in repair, 
and consequently no obligation to remunerate the lat- 
ter for his injury. The machine was not intrinsically 
dangerous, the plaintiff was a mere licensee; the neg- 
ligence, if any, was passive and not active, of omis- 
sion and not of commission. Under the circum- 
stances we think the motion of nonsuit should have 
been granted. See Severy v. Nickerson, 120 Mass. 
306; Hounsell v. Smith, 7 C. B. (N. 8S.) 731. Zarmore 
v. Crown Point ron Company. Opinion by An- 
drews, J. 

[Decided Feb. 9, 1886.] 


REPLEVIN—EVIDENCE OF TITLE IN THIRD PERSON.— 
Plaintiff alleged that he was the receiver of a railroad 





company, and that the defendant took from the 
possession of his company two cars, then the prop- 
erty of his company; that the cars were in the 
possession of defendant, and had been for several 
years, but that defendant refused to deliver the same 
to plaintiff, although demanded, and that it unjustly 
detained the same. Defendant in its answer admitted 
the demand and refusal to deliver, and denied, on in- 
formation and belief, each and every allegation of the 
complaint not before admitted or controverted. On 
the trial defendant offered toshow asale of the‘cars 
to athird company by the persons who owned them 
before they were claimed to have been sold to the 
plaintiff's railroad. The plaintiff objected to the evi- 
dence, and the objection was sustained, the court rul- 
ing that the question of title in a third party could not 
be raised under the pleadings. Defendant subse- 
quently offered to prove title in the third company, 
and that the defendant was in possession of the cars 
as lessee of such company. This evidence was ob- 
jected to, and the objection sustained, on the ground 
that the title had not been set up in the answer. Held, 
error as to both rulings; that the action being for the 
wrongful detention of the cars, it was necessary for 
the plaintiff to show his title to the cars, and what it 
was necessary for him to show to maintain his action 
the defendant had the right to controvert by proof 
under its general denial; that its general denial put 
in issue not only the wrongful detention, but plain- 
tiff’s title, and upon that issue it had the right to show 
not ouly title in itself, but title out of the plaintiff and 
inastranger. Griffinv. Long Jsland R. Co. Opinion 
by Earl, J. 

[Decided Feb. 2, 1886.] 


DEED—COVENAN'T — “‘ ASSUMING ’’ MORTGAGE.—The 
defendant’s husband, without her knowledge or con- 
sent, took a deed in which she was named as one of 
the grantees, and which contained a covenant to pay 
a mortgage then existing upon the premises. The de- 
fendant never accepted the deed or any rights there- 
under, and had no knowledge of its existence until 
several years after, when she was asked to join ina 
conveyance of the premises to another party. She 
executed a deed of the premises, but at the time ‘had 
no knowledge of the contents of the deed toher. In 
an action wherein it was sought to charge her with a 
deficiency on the foreclosure of the mortgage, held, 
that the mere fact of the defendant’s having subse- 
quently joined inaconveyance of the premises was 
not sufficient to hold her liable for an assumption of 
the mortgage. Kelly v. Geer. Opinion by Finch, J. 
(Decided March 2, 1886.] 


MARRIAGE — WIFE GIVING NOTE FOR HUSBAND'S 
DEBT — BONA FIDE HOLDER.—On April 3, 1879, 
a married woman, for the purpose of pre- 
venting her husband being harassed when on _ his 
death-bed, by the importunities of a creditor, and 
without receiving any thing in return, gave a note to 
said creditor to pay a debt of her husband, making the 
payment thereof a charge upon her separate estate. 
Held, that she was not liable thereon, even to a bona 
fide holder. He/d further, that such an instrument is 
not to be treated as strictly commercial paper, and the 
want of consideration is a defense thereto. The case 
is not similar to that of Grocers’ Bank v. Penfield, 69 
N. Y. 502; S. C., 25 Am. Rep. 231, where it was held 
that an accommodation note loaned to the payee for 
the purpose of enabling him to obtain credit, and 
without any restriction as to its use, is valid in the 
hands of an indorsee who received it as security for an 
antecedent debt. In such acase the existence of an 
antecedent debt is a sufficient consideration for the 
transfer to give vitality to the note. But here there 
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was no indebtedness on the part of the defendant to 
Lovell, and Farquarson never requested the defendant 
to become surety for him, and he was not a party to 
the transaction. She wasamere volunteer, and the 
case isa simple one of one person volunteering to 
promise to pay the debt of another, without any con- 
sideration and without any relation of principal and 
surety being established between them. If she had 
voluntarily paid and extinguished the debt without 
any. request on the part of the debtor or any fcircum- 
stance obliging her to pay it, it is difficult to see what 
recourse she could legally have against him. She 
might have taken an assignment of the claim, but in 
that case she could claim only as transferee of the 
rights of the creditor, and not for money paid as his 
surety. Leuderman v. Farquurson. Opinion by Ra- 
pallo, J. 

(Decided March 2, 1886.] 


ASSIGNMENT FOR BENEFIT OF CREDITORS — AC- 
KNOWLEDGMENT.— Plaintiff and his assignor executed 
an assignment for the benefit of creditors, and the in- 
strument was acknowledged as follows: ‘State of 
New York, city and county of New York, ss.:; On this 
twenty-first day of February, one thousand eight hun- 
dred and eighty-two, before me personally appeared 
Clinton H. Smith and John G. Smith, to me person- 
ally known to be the individuals described, and who 
executed the same, and who acknowledged to me that 
they executed the same for the purposes therein men- 
tioned. John N. Brown, Commissioner of Deeds, 
New York county.”’ Held, that the acknowledgment 
was sufficient; that the ambiguous words contained 
in the acknowledgment were sufficiently explained by 
the circumstances to identify the instrument. In 
Canandaigua Academy v. McKechnie, 19 Hun, 68, the 
rule was said to be established that a certificate of 
proof or acknowledgment need not bein the precise 
language of the statute, but it is to be liberally con- 
strued, and is enough if it shows a substantial com- 
pliance with the statute. In Jackson v. Gumaer, 2 
Cow. 552, the question arose over the acknowledg- 
ment of a mortgage in 1816 under the Revised Laws, 
which required the officer to certify that he knew the 
person making the acknowledgment to be “the person 
described in and who executed” the writing. The 
officer simply certified that the individual acknowl- 
edging was “‘to me known.” Onits face the whole 
force of the expression established only the fact of a 
personal acquaintance, and not at allthe prescribed 
fact that he was known to the officer to be the identi- 
cal person who was described in and who executed the 
instrument. The argument was strongly pressed that 
the omission was fatal. It was urged that the statute 
was imperative and its purpose salutary, and aimed at 
frauds in personating grantors. To which it was re- 
plied that the objection was “‘hypercritical,”’ and that 
the phrase “ to me known ”’ should be construed as to 
me known “as a grantor in the deed upon which my 
certificate is indorsed.”’ Assuredly it is no more diffi- 
cult to refer the words ‘‘the same” in the certificate 
before us to the paper on which the certificate was in- 
dorsed than to extract from the words “to me 
known’”’ the further meaning ‘‘as grantor” in the 
deed ‘‘upon which my certificate is written.” The 
same construction of the latter phrase was adopted in 
equity (Troup v. Haight, Hop. 239), and again in an 
action at law. Duval v. Covenhoven, 4 Wend. 561. 
Less pertinent deviations from the statutory language 
are found in Meriam v. Harsen, 4 Edw. 70, and West 
Point Iron Co.v. Rymert, 45 N.Y. 703. While we do not 
underestimate the force of the criticism applied to the 
certificate before us, we are still of opinion that we 
ought to construe the ambiguous words in the light of 
the circumstances, and as referring to the instrument 





to which the certificate was appended and as suffi- 
ciently identifying it. Smith v. Boyd. Opinion by 
Finch, J. 

[Decided March 2, 1886.] 


FORMER ADJUDICATION—DISTINCT AND SEPARATE 
CAUSES OF ACTION TO RECOVER FOR THE SAME WORK. 
—Plaintiff sued defendant, and alleged in his com- 
plaint that they were copartners, carrying on the busi- 
pess of masons and builders; that they were unable 
to agree in their business, and asked for a judgment to 
dissolve the partnership and for an accounting. The 
case was referred, and the referee found that no part- 
nership existed between the parties, and the com- 
plaint was dismissed. Subsequently the plaintiff 
brought this action, and alleged that plaintiffand de- 
fendant entered into a contract whereby in considera- 
tion of plaintiff's services in defendant’s business de- 
fendant was to pay him one-half the profits of the 
business; that defendant had failed to fulfill his 
agreement, although plaintiff had fully performed on 
his part; and he demanded judgment for one-half of 
the profits alleged to have been made. To this com- 
plaint defendant interposed as a bar the judgment in 
the former action, and it was found, as a matter of 
fact that the first action was brought in respect to the 
same work and for an accounting and recovery in re- 
spect to the same profits as the second action. Held, 
that the former action was not a bar to this action, 
and that the causes of action in the two suits were not 
the same. [Citing 2 Smith Lead. Cas. (Hare v. Wal- 
lace, notes, 783-6); Harding v. Hall, 2 Gray, 399; Nor- 
ton v. Huxley, 13 id. 285; Stowell v. Chamberlain, 60 
N. Y. 272.] Marsh v. Masterton. Opinion by Earl, J. 
[Decided Feb. 12, 1886.] 


NEGOTIABLE INSTRUMENT—CONDITIONAL PROMISE 
TO ACCEPT AND PAY DRAF?T.—Plaintiff. purchased of 
B. & Co. two sight drafts drawn on the defendant, in 
reliance upon the following letter written by the de- 
fendant to B. & Co.: ‘*In answer to your favor we re- 
ply that we shall be pleased to undertake the negotia- 
tion in our market of vour drafts, accompanied with 
shipping documents for shipments of cotton, drawn 
on leading houses in London, Paris, Switzerland and 
Germany. We willcredit you with the rate of ex- 
change which wecan procure by our indorsement,and 
with gold as sold, charge you one-fourth per cent com- 
mission. To facilitate our intercourse, we are ready 
to pay your sight drafts on us which you advise us as 
having been drawn against particularly to be described 
shipments to the extent of $50,000 currency on account 
of subsequent remittances, which you would then 
have to send us within a week, whereupon the credit 
will be removed of itself. We charge you seven per 
cent interest perannum.” The drafts in question had 
no bills of lading attached, and were not accompanied 
with any advice of shipments; but a letter from B. & 
Co. to the defendant, written on the same day, after 
referring tosome prior shipments promised, which had 
been delayed, stated: ‘‘ We beg you to take note of 
500 bales more for reimbursement at sixty days on 
London bankers, with the shipment of which we are 
at present engaged. We have telegraphed for names 
of bankers, but expect they will mostly be Huth. We 
allow ourselves to draw upon you to-day No. 22313, 
$15,000 in favor of ourselves, No. 22321, 310,000 do.”’ 
The drafts in question are those referred to in this let- 
ter, which is the only advice of shipments claimed 
to have been made in connection with the 
drafts. Held, that the letter was not an uncondi- 
tional promise to pay drafts drawn by B. & Co., and 
the condition that the drafts drawn should be drawn 
against “particularly to be described shipments” not 
having been complied with, no obligation rested upon 
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defendant to accept or puy the drafts. What consti- 
tutes an absolute, unconditional promise to accept a 
bill, within the statute, has been considered in sev- 
eral cases. It is well settled that it is not necessary 
that there should bea promise to accept in express 
terms. An authority to draw or a promise to pay a 
bill, to be drawn, is regarded as equivalent toa prom- 
ise to accept. Ulster Co. Bank v. MecFarlan, 5 Hill, 
482; Barney v. Worthington, 37 N. Y. 112. Soalso re- 
strictionsas to time or amount do not prevent the 
promise from being treated as unconditional and ab- 
solute as to the drafts within the limitation. Bank of 
Michigan v. Ely, 17 Wend. 508; Ulster Co. Bank v. 
McFarlan, supra. It is also held that an authority 
given to an agent to draw ‘‘ from time to time, as may 
be necessary in the purchase of lumber,’’ or as ‘‘ you 
may want more funds,”’ operates simply as an instruc- 
tion to the agent, and does not as to persons dealing 
with him in good faith constitute a condition. Mer- 
chants’ Bank v. Griswold, 72 N. Y. 472; Bank of Mich- 
igan v. Ely, supra. The party dealing with the agent 
may rest upon his representation, express or implied, 
that the draft is in the business of the principal, or 
that the funds are needed, and he is protected, al- 
though it turns out that the representation is false. 
Schuyler’s case, 34 N. Y. 30; Merchants’ Bank v. Gris- 
wold, supra. But where the condition is a substan- 
tive part of the promise, and is a precedent one, and is 
so coupled with the promise as to show that the prom- 
isor did not intend to bind himself, except on compli- 
ance with the condition, it is impossible in that case to 
regard a promise to accept as an unconditional prom- 
ise within the statute. This was, we think, the char- 
acter of the promise in this case. B. & Co. had aright 
to stand upon the very terms of their contract, and 
they were not bound unless the condition upon which 
their obligation depended was fulfilled. The language 
of Lord Mansfield in Mason v. Hunt, 1 Doug. 297, is 
equally applicable to this case. Speaking of an agree- 
ment to accept, he says: “But an agreement to ac- 
ceptis still but an agreement; and if it is conditional, 
and a third party takes the bill, knowing of the condi- 
tion annexed to the agreement, he takes it subject to 
such condition.” See also Church, C. J., in Merchants’ 
Bank v. Griswold, 72 N. Y. 479. Germania Nat. Bank 
v. Taaks. Opinion by Andrews, J. 

(Decided March 5, 1886.] 


—_—__~___—_. 


UNITED STATES SUPREME COURT AB- 
STRACT.* 


MANDAMUS—GOVERNMENT OFFICER—SECRETARY OF 
STaTE.—It is settled by many decisions of this court 
that in matters which require judgment and consid- 
eration to be exercised by an executive officer of the 
government, or which are dependent upon his discre- 
tion, no rule for a mandamus to control his action will 
issue. It is only for ministerial acts, in the perform- 
ance of which no exercise of judgment or discretion 
is required, that the rule will be granted. Decatur v. 
Paulding, 14 Pet. 499; United States v. Guthrie, 17 
How. 284; United States v. Commissioner, 5 Wall. 
563; Litchfield v. Register & Receiver, 9id. 577. United 
States v. Lamar. Opinion by Field, J. 

(Decided Jan. 18, 1886.] 


REMOVAL OF CAUSE — CASE AGAINST PARTNERS — 
LOSS OF RIGHT OF REMOVAL BY PARTNER SERVED — 
EFFECT OF SERVICE UPON ANOTHER PARTNER.—In an 
action in a State court against a firm, if after service 
upon one member of such firm, application for re- 
moval to a Federal court is not made within the 





* Appearing in 6 Sup. Ct. Rep. 





proper time, as another member cannot take the case 
from the State court unless his partner join him, ser- 
vice subsequently upon such other member will not 
revive the right of removal. Fletcher v. Hamlet. Opin- 
ion by Waite, C. J. 

(Decided Jan. 18, 1886.] 


AUDITOR’S CERTIFICATE—ASSIGNMENT—NOTICE.—It 
has been settled in this court that if the owner of cer- 
tificates of the auditor of the board of public works 
places them in the hands of athird person, indorsed 
in blank so as to give him apparent authority for their 
collection, payment by the District to the person so 
invested with apparent authority, without notice of a 
want of actual authority, will discharge the debt. 
Cowdrey v. Vandenburgh, 101 U. S. 572; Looney v. 
District of Columbia, 113 id. 258. Thecourt of claims 
so held in Adams v. District of Columbia, 17 Ct. Cl. 
351, decided at the December Term, 1881, which was 
but a little more than a year after the act giving that 
court jurisdiction in this class of cases was passed. 
Opinion by Waite, C. J. 

(Decided Jan. 18, 1886.] 


CONSTITUTIONAL LAW. — INTERSTATE COMMERCE— 
TAX ON SALES OF LIQUOR — MICHIGAN STATUTE.—A 
State law which imposes a specific tax on persons en- 
gaged in the business of selling liquors at wholesale, or 
of soliciting or taking orders for such liquors to be 
shipped into the State from places out of the State, 
not having their principal place of business in the 
State, without imposing a like tax upon persons en- 
gaged in the like business in reference to liquors man- 
ufactured in the State, is unconstitutional and void, 
because such a law discriminates unfavorably against 
the citizens and products of other States, and there- 
fore is a regulation of commerce repugnant to the Con- 
stitution of the United States. A discriminating tax 
imposed by a State, operating to the disadvantage of 
the products of other States when introduced into the 
first-mentioned State, isin effect a regulation in re- 
straint of commerce among the States, and as such isa 
usurpation of the power conferred by the Constitu- 
tion upon the Congress of the United States. We have 
so often held that the power given to Congress to reg- 
ulate commerce with foreign nations, among the sey- 
eral States, and with the Indian tribes is exclusive in 
all matters which require or only admit of general and 
uniform rules, and especially as regards any impedi- 
ment or restriction upon such commerce, that we 
deem it necessary merely to refer to our previous de- 
cisions on the subject, the most important of which 
are collected in Brown v. Houston, 114 U. S. 681; 8S. 
C.,5 Sup. Ct. Rep. 1091, and need not be cited here. 
We have also repeatedly held that so long as Congress 
does not pass any law to regulate commerce among the 
several States, it thereby indicates its will that such 
commerce shall be free and untrammelled, and that any 
regulation of the subject by the States, except in mat- 
ters of local concern only, is repugnant to such free- 
dom. Wolton v.Missouri,91 U.S.282; County of Mobile 
v. Kimball, 102 id. 697; Brown v. Houston, 114 id. 631. 
In Mr. Justice Johnson’s concurring opinion in the 
case of Gibbons v. Ogden, 9 Wheat. 222, his whole 
argument (which isavery able one) is based on the 
idea that the power to regulate commerce with foreign 
nations and amoug the several States was by the Con- 
stitution surrendered by the States to the United 
States, and therefore must necessarily be exclusive, 
and that where Congress has failed to restrict such 
commerce, it must necessarily be free. He says: “Of 
all the endless variety of branches of foreign com- 
merce now carried on to every quarter of the world, I 
know of no one that is permitted by act of Congress 
any otherwise than by not being forbidden. * * * 
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The grant to Livingston and Fulton interferes with 
the freedom of intercourse among the States.’’ The 
same sentiment was expressed by Mr. Justice Grier in 
his opinion in the Passenger cases, 7 How. 462, where 
he says: ‘‘ And to what weight is that argument en- 
titled which assumes that because it is the policy of 
Congress to leave this intercourse free, therefore it 
has not been regulated, and each State may put as 
many restrictions upon it as she pleases?’’ Aud one 
of the four propositions with which the opinion con- 
cludes is as follows, to-wit: ‘* (4) That Congress has 
regulated commerce and intercourse with foreign na- 
tions and between the several States by willing that 
it shall be free, and it is therefore not left to the dis- 
cretion of each State in the Union either to refuse a 
right of passage to persons or property through her 
territory, or to exact a duty for permission to exercise 
it." The argument of these eminent judges that 
where Congress has exclusive power to regulate com- 
merce, its non-action is equivalent toa declaration 
that commerce shall be free (and we quote their opin- 
ions for no other purpose), seems to be irrefragable. 
Of course the broad conclusions to which they arrive, 
that the power is exclusive in all cases, are subject to 
the modifications established by subsequent decisions, 
such as Cooley v. Board of Wardens, 12 How. 299, and 
others. The law is well summarized in the opinion of 
this court delivered by Mr. Justice Field in County of 
Mobile v. Kimball, 102 U. S. 691, 697, where it is said: 
“The subjects, indeed, upon which Congress can act 
under this power are of infinite variety, requiring for 
their successful management different plans or modes 
of treatment. Some of them are national in their 
character, and admit and require uniformity of regu- 
lation, affecting alike all the States; others are local, 
or are mere aids to commerce, and can ouly be prop- 
erly regulated by provisions adapted to their special 
circumstances and localities. Of the former class 
may be mentioned all that portion of commerce with 
foreign countries or between the States which con- 
sists in the transportation, purchase, sale, and ex- 
change of commodities. Here there can of necessity 
be only one system or plan of regulation, and that 
Congress alone can prescribe. Its non-action in such 
cases with respect to any particular commodity or 
mode of transportation is a declaration of its purpose 
that the commerce in that commodity or by that 
means of transportation shall be free. There would 
otherwise be no security against conflicting regula- 
tions of different States, each discriminating in favor 
of its own products and citizens, and against the pro- 
ducts and citizens of other States; and it is a matter 
of public history that the object of vesting in Con- 
gress the power to regulate commerce with foreign 
nations, and among the States was to insure unifor- 
mity of regulation against conflicting and discriminat- 
ing State legislation.”” Paye 697. Many State decis- 
ions might also be cited in which the same doctrine is 
announced. Thus inthe case of Higgins v. Three 
Hundred Casks of Lime, 130 Mass. 1, it is said: ‘‘ The 
result of all these decisions is that the several States 
have no authority to prescribe different regulations in 
relation to the commerce in certain articles, depend- 
ent upon the State from which they are brought. 
This rule in no manner controls or limits the power of 
a State to enact appropriate health or inspection laws, 
for such laws are necessarily uniform, and are not de- 
pendent upon place.” In State v. Furbush, 72 Me. 
495, construing a statute of Maine, the Supreme Court 
of that State says: ‘The act is unconstitutional. It 
allows goods manufactured in this State to be ped- 
dled free, and exacts a license fee from those who 
peddle similar goods which are manufactured out of 
the State. Such a discrimination in fayor of goods 





manufactured in this State, and against goods manu- 
factured in other States, violates the Federal Consti- 
tution.” In State v. North, 27 Mo. 464, where an act 
of Missouri imposed a tax upon merchants for all 
goods purchased by them, except such as might be the 
growth, produce, or manufacture of that State, and 
manufactured articles the growth or produce of other 
States, it was held by the Supreme Court of that State 
that the law was unconstitutional and void. The 
court say: “From the foregoing statement of the 
law and facts of this case it will be seen that it pre- 
sents the question of the power of the States, in the 
exercise of the right of taxation, to discriminate be- 
tween products of this State and those manufactured 
in our sister States.” And after an examination of 
the causes which led to the adoption of the Federal 
Constitution, one of the principal of which was the 
necessity of the regulation of commerce and the lay- 
ing of imposts and duties by a single government, the 
court say: ‘“‘But whatever may be the motive for 
the tax, whether revenue, restriction, retaliation, or 
protection of domestic manufactures, it is equally a 
regulation of commerce, and in effect an exercise of 
the power of laying duties on imports, and its exercise 
by the States is entirely at war with the spirit of the 
Constitution, and would render vain and nugatory the 
power granted to Congress in relation to these sub. 
jects. Can any power more destructive to the union 
and harmony of the States be exercised than that of 
imposing discriminating taxes or duties on imports 
from other States? Whatever may be the motive for 
such taxes, they cannot fail to beget irritation and to 
lead to retaliation; and it is not difficult to foresee 
that an indulgence in such a course of legislation must 
inflame and produce a state of feeling that would seek 
its gratification in any measures, regardless of the 
consequences.’’ See also Norris v. Boston, 4 Mete. 
282, 293; S. C., in error among the Passenger cases, 7 
How. 285; Oliver v. Washington Mills, 11 Allen, 268; 
Pierce v. State, 13 N. H. 582; McGuire v. Parker, 32 
La. Ann. 852; Wiley v. Parmer, 14 Ala. 627; Scott v. 
Watkins, 22 Ark. 556, 564; State v. McGinnis, 37 id. 
362; State v. Browining, 62 Mo. 591; Daniel v. Rich- 
mond, 78 Ky. 542. Walling v. People. Opinion by 
Bradley, J. 

(Decided Jan. 18, 1886.] 





UNITED STATES DISTRICT COURT 
STRACT.* 

SHIP AND SHIPPING — SHIP-AGENTS — AUTHORITY 
TO CHARGE FOREIGN PRINCIPAL.—S. & Co. being the 
regular resident agents of the steamship, appointed by 
the foreign owner to conduct the general business of 
the ship in New York, and it not appearing that either 
by usage or by the terms of the agent's authority were 
the libellants precluded from charging the owner per- 
sonally, held, that libellants did not sell the supplies 
exclusively on S. & Co.’s credit; and if the bill were 
not paid by S. & Co. within a reasonable time, libel- 
lants might lawfully resort to the principal. The Eng- 
lish doctrine,that on asale to the agent of a foreign con- 
stituent, the principal is not chargeable,is not applica- 
ble. By the general law of this country, as well as of 
England, when general agents buy in their own names 
but really for account of their principal, the seller has 
an option to look to either for payment; unless (1) he 
trusted the agent exclusively; or (2) by the usage or 
understanding of the business the agent only is held; 
or (3) unless the special circumstances of the case show 
that only the agent was intended to be bound, and the 
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seller knew of it, or was chargeable with kuowledge 
of it. In ordinary commission business, by the law of 
England, where an agent buys in his own name for 
account of a foreign principal, under the long-settled 
usage and understanding in business, the agent only is 
bound. He isin fact the principal as respects the 
seller, and under the usage he has presumptively no 
authority to pledge his foreign principal’s credit. This 
is also sustained by reason of the inconvenience of ad- 
mitting privity of contract between him and the seller 
onall subcontracts. Story Ag.,$$ 268,433,434; Whart Ag., 
§791. More than fifty years ago Lord Tenterden, in 
the case of Thomson v. Davenport, 9 Barn. & C. 78, 86, 
said this was the settled understanding of trade in such 
cases. In the recent case of Maspous vy. Mildred, 9 Q. 
B. Div. 541, it is said that nearly all the continental 
codes contain provisions to the same effect. Such are 
section 381 of the recent Italian Code, section 119 of 
the Spanish Code, and section 78 of the Netherlands 
Code. Cases in which the principal was originally 
bound, and has remitted funds to the agent for pay- 
ment, which have been misapplied, are not analogous. 
Muldon v. Whitlock, 1 Cow. 290, and cases there cited; 
Keay v. Fenwick, 1 C. P. Div. 745; Davison v. Donald- 
son, 9 Q. B. Div. 623. In this country few cases have 
arisen that have directly presented the question for 
adjudication. It was referred to and discussed in 
Kirkpatrick v. Stainer, 22 Wend. 244, and in Bray v. 
Kittell, 1 Allen, 80; but as no usage of business in 
those cases appeared, the grounds of the English cases 
failed, and the general doctrine that the seller had an 
option to resort to either was maintained. See also 
Whitney v. Wyman, 101 U. 8. 392; Oelricks v. Ford, 23 
How. 49, 64; 2 Kent, *630, note; Taintor v. Prender- 
gast, 3 Hill, 72; Barry v. Page, 10 Gray, 298. The 
agent buying in his own name may undoubtedly keep 
the title to the property in himself, until some distinct 
act of appropriation to the principal’s use. The San 
Jose Indiano, 1Wheat. 208, 213; Farmers,’ etc., Bank v. 
Logan, 74 N. Y. 568, 577; McCulough v. Thompson, 45 
N.Y.Supr.Ct.449. There is another feature in this case 
however that upon the evidence compels me to disal- 
low any recovery from the respondent, viz., the deliv- 
ery by the libellants of their receipted bill on the 17th 
of November to the agents, and the respondent’s sub- 
sequent advance of $5,000 to the agents, in part, at 
least upon the faith of this voucher. The respondent 
testifies that he would not have advanced this money 
had he not been assured by the agents that the bill was 
paid, and that they had this voucher, as they did in 
fact have it. Mr. Schultz’s testimony on this point 
seems entirely probable from the circumstances, and 
is entitled to credit. Where the principal “has dealt 
differently with the agent,’’ says Lord Ellenborough, 
in Wyatt v. Marquis of Hertford, 3 East, 147, ‘on the 
supposition that the demand had been satisfied, as the 
receipt imported, no doubt the defendant is dis- 
charged.”’ This principle was followed and applied in 
Cheever v. Smith, 15 Johns. 276, and approved in Mul- 
don v. Whitlock, 1 Cow. 290, 508, where the court say: 
“Tfa man dealt with theagent of another in such a 
manner as to enable him to settle with his principal, 
and to receive from him a sum of money or other ad- 
vantage which otherwise he would not have been able 
to obtain, and the principal does so settle with his 
agent, he willnot afterward be responsible upon the 
contract of his agent if he fail to pay.”’ The Active, 
Olcott, 286; Story Ag., § 434; Whart. Ag., §219. These 
circumstances constitute an equitable estoppel that 
justly throws upon the libellants the results of their 
own fault in giving a receipt without present pay- 
ment within the principle laid down in Morgan v. 
Railroad Co., 96 U.S. 716,723; Merchants’ Bank v. 
State Bank, 10 Wall. 604. Dist. Ct.S. D. N. Y., Oct. 
30, 1885. Berwind v. Schultz. Opinion by Brown, J. 








INDIANA SUPREME COURT ABSTRACT. 
AGENCY — PURCHASING PRINCIPAL'S PROPERTY — 
WHEN CONFIDENTIAL AGENT MAY PURCHASE — GOOD 
FAITH.—While an agent to sell property cannot,either 
directly or indirectly, purchase the same from him- 
self, yeta general confidential business agent, in the 
line of whose duty it is to sell certain real estate may, 
if he acts in good faith and discloses all the facts, pur- 
chase the same from his principal, and the burden is 
on the agent to show that he dealt fairly with his prin- 
cipal, and imparted to him all the information con- 
cerning such property possessed by himself. McCor- 
mick v. Malin, 5 Blackf. 508-522; Cook v. Burlin, ete.. 
Co., 43 Wis. 433; Porter v. Woodruff, 56 N. J. Eq. 174; 
Young v. Hughes, 32 id. 372; Farnam v. Brooks, 9 Pick. 
212; Moore v. Mandlebaum, 8 Mich. 433. As applica- 
ble to cases of the character under consideration, the 
rule is succinctly stated by a learned author in the 
following language: “ Passingto dealings connected 
with the principal’s intervention, in any contract of 
purchase or sale with the principal, or other transac- 
tion by which the agent obtains a benefit, a presump- 
tion arises against its validity which the agent must 
overcome, although this presumption is undoubtedly 
not so weighty and strong as in the case of a trustee. 
The mere fact that areasonable consideration is paid, 
and that no undue advantage is taken, is notof itself 
sufficient. Any unfairness and underhanded dealing, 
any use of knowledge not communicated to the prin- 
cipal, any lack of the perfect good faith which equity 
requires, renders the transaction voidable, so that it 
will be set aside at the option of the principal. If on 
the other hand, the agent imparted all his own knowl- 
edge concerning the matter, and advised his principal 
with candor and disinterestedness as though he him- 
self were a stranger to the bargain, and paid a fair 
price, and the principal on his side acted with full 
knowledge of the subject-matter of the transaction, 
and of the person with whom he was dealing, and gave 
afulland free consent, if all these are affirmatively 
proved, the presumption is overcome, and the trans. 
action is valid.””. 2 Pom. Eq. Jur.,§ 959. (2) Where, 
in such case the transaction has remained unchal- 
lenged for alarge number of years, and the value of 
the real estate has fluctuated from time to time, re- 
sulting in a final increase, it is sufficient for the agent 
to show, as regards the original price paid by him, 
with certainty to acommon intent,that it was fair and 
equitable. Rochester v. Levering. Opinion by Mitch- 
ell, J. 
(Decided Jan. 9, 1886.] 


SCHOOLS — SUPERINTENDENT—NOT A JUDICIAL OF- 
FICER—MALICIOUSLY REFUSING LICENSE TO TEACH.— 
The superintendent of county schools exercises neither 
judicial nor quasi judicial power in the matter of 
licensing persons to teach in the common schools, and 
is liable for maliciously withholding a license from an 
applicant lawfully entitled to receive the same. A 
judicial officer is not civilly liable for an erroneous 
deeision, however gross the error may have been, or 
however bad the motive was which inspired it. Such a 
liability would be inconsistent with the proper exer- 
cise of judicial functions. Besides other appropriate 
means are provided for relief against a false or erron- 
eous judgment. Larr v. State, 45 Ind. 364; Kress v. 
State, 65id. 106; State v. Orr, 68 id. 58; Halloran v. 
McCullough, id. 179; Cooley Torts, 379-403; Stewart v. 
Cooley, 23 Am. Rep. 690: Busteed v. Parsons, 25 id. 
688: Rains v. Simpson, 32 id. 609; Jones v. Brown, 37 
id. 185; 2 Wait Act. & Def. 117. After discussing and 
approving the doctrine that a judicial officer cannot 
be held pecuniarily responsible for an erroneous de- 
cision concerning any matter of which he has juris- 
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diction, however gross the error or bad the motive 
which led to it, Cooley in his work on Torts, supra, at 
page 411, says: ‘But it is an interesting and very 
important question whether, in the case of that class 
of officers who do not hold courts, but exercise what 
may be and often is called power quusi judicial, like 
assessors of lands for taxation, the immunity is (not) 
after all only partial, and limited by good faith and 
honest purpose. There are certainly many cases 
which hold, and more which assume, that the law will 
hold such officers liable if they act maliciously to the 
prejudice of individuals. Thus it is said that the 
members of a school board may be held responsible for 
the dismissal of a teacher, if they act maliciously and 
without cause; and a county clerk, for willfully and 
maliciously approving an insufficient appeal-bond ; and 
a wharfmaster, for the removal of aship from a cer- 
tain dock, where it can be shown that the order was 
given maliciously and with the purpose to cause in- 
jury. In this connection it may be stated that where 
a public officer acts either from willful and wicked, or 
from corrupt motives, he is held to act maliciously.” 
While therefore the non-liability of a county superin- 
tendent fora mere error in judgment in refusing to 
grant a license to an applicant who desires to become 
a teacher is fully conceded, we are of the opinion that 
he ought to be held liable for maliciously withholding 
alicense from an applicant lawfully entitled to re- 
ceive sucha testimonial to his qualifications asa 
teacher in the common schools. In coming to this 
conclusion we feel that we are supported by the very 
decisive weight of authority in analogous cases, and 
are in harmony with the general scope and spirit of 
article 3, supra, of the Constitution, which divides our 
State government into three separate and distinct de- 
partments. Gregory v. State, 94 Ind. 384. Elmore v. 
Overton. Opinion by Niblack, C. J. 

[Decided Jan. 7, 1886.] 


MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE 
—CHOICE OF HAZARDOUS COURSE.—Where one, who is 
employed to haul staves toa factory, has been in the 
habit of passing over a particular way, which is after- 
ward changed and made more dangerous by his em- 
ployers, without his knowledge, it is error for the 
court to instruct ~inan action by such employee 
for damages for an injury received while driving 
along said way under the direction of defendants’ 
foreman—that ‘“ where there are two or more courses 
of conduct or action before such person, equally 
within reach, and one or more of them dangerous and 
hazardous, and another not dangerous and hazardous, 
the employer has aright to expect that he will adopt 
the non-hazardous course; and if he voluntarily 
chooses to take the dangerous course, and is thereby 
injured, he has contributed to his injury, and cannot 
recover.”” Hawkins v. Johnson. Opinion by Zol- 
lars, J. 

[Decided Jan. 9, 1886.] 


MARRIAGE—LOAN FROM WIFE TO HUSBAND--CHOSES 
IN ACTION—REDUCING TO POSSESSION—PARENT AND 
CHILD — ASSISTING FATHER TO CARRY ON SUIT.-- 
A husband may perform a contract to repay his 
wife money borrowed from her under an express 
promise to pay it to her. Equity will not only sustain 
the husband in performing such a promise, but it will 
coerce him into performance. Kelly Cont. 61, 62; 
Schouler Dom. Rel., § 191; Sims v. Rickets, 35 Ind. 181. 
Creditors cannot compel a husband to reduce his 
wife's choses in action to possession. Poor v. Hazle- 
ton, 15 N. H. 564; Marston v. Carter, 12 id. 159; Arnold 
v. Revoult, 1 Brod. & B. 443; Barlow v. Bishop, 1 East, 
432; Dennison v. Nigh, 2 Watts, 90; Skinner’s Appeal, 
1 Penn. St. 262; Parks v. Cushman, 9 Vt. 320; Short v. 





Moore, 10 id. 446; Probate Court v. Niles, 32 id. 775; 
Goodbold v. Bass, 12 Rich. 202; Arrington v. Screws, 
9 Ired. 42; McClanahan vy. Beasley, 17 B. Monr. 111; 
Winslow v. Crocker, 17 Me. 29; Partridge v. Havens, 
10 Paige, 618; Andrews v. Jones, 10 Ala. 460. This 
doctrine is founded on solid principle, and is in close 
harmony with that declared in the cases cited from 
our own reports. A son may lawfully assist his father 
injconducting a litigation with his money,his time, and 
his services. Bac. Abr., tit. ‘* Maintenance,’’ 413; 
Board, ete., v. Jameson, 86 Ind. 154, see page 162. The 
debt incurred by the father to the son was a just one, 
and he had a right to repay it. The consideration was 
a legal and ameritorious one. This consideration 
would alone have supported the transfer of the notes 
to the appellee. If the father chose to pay his debt to 
the son by transferring to him the notes executed by 
the appellant, he had aright to do so, and the transfer 
could only be impeached by showing fraud on the part 
of both the father and theson. No such fraud was 
shown, and the transfer must stand; for the rule is 
rudimentary, that where a valuable consideration is 
paid for property, the transfer will be upheld, unless 
it is shown that both the assignor and assignee par- 
ticipated in a fraudulent scheme to defraud creditors 
or other persons. Sup. Ct. Ind., Jan. 26, 1886. Proctor 
v. Cole. Opinion by Elliott, J. 


a 


ISLAND SUPREME 
ABSTRACT. 


RHODE COURT 


WILL—LEGATEE INDEBTED TO ESTATE ENTITLED 
ONLY TO EXCEss.— Where a legatee is a debtor to the es- 
tate, he is entitled to only the excess, if any, of the leg- 
acy over the debt. Williams Ex’rs, 1304; Jeffs v. Wood, 
2 P.Wms. 128; Smith v. Kearney, 2 Barb. Ch. 533, 549; 
In re Bogart, 28 Hun, 466, 468; Willes v. Greenhill, 29 
Beay. 376, 382; Smith v. Smith, 3 Giff. 263. The right, 
ithas been said, is rather a right to pay out of the 
fund in hand than a right to set off. It has also been 
said that the right rests upon the equitable principle 
that the legatee is not entitled tothe legacy while he 
retains a part of the assets out of which it ought to be 
paid. The legacy is accordingly regarded as applied 
pro tantoin the payment of the debt, and it has been 
so held that it may be so regarded, even when the debt 
is barred by the statute of limitations. Courtenay v. 
Williams, 3 Hare, 539, 639, note; Coates v. Coates, 33 
Beav. 249; In re Bogart, supra. In Smith v. Smith 
the principle was applied where the legacy was toa 
member of an insolvent firm which was indebted to 
the estate. The vice-chancellor said: ‘‘It seems to 
me that the principle which governs the case is this, 
that the legatee shall not be entitled to receive out of 
the estate of the testator any part of the bounty in- 
tended for him by the testator until he has paid all his 
obligations in the shape of debts which may be due to 
that estate.’’ See also Ex parte Stephens, 11 Ves. Jr. 
24, 26; Fulkerson v. Davenport, 70 Mo. 541; Smith v. 
Felton, 43 N. Y.419. Armour v. Kendatl. Opinion by 
Durfee, C. J. 

[Decided Dec. 10, 1885.] 


BETTING — STAKEHOLDER PAYING OVER AFTER NO- 
TicE.— The plaintiff and another put up $500 each, with 
the defendant as stakeholder, to be paid to the winner 
of the two ona bet upon acontest of forty-one games of 
pool. While the contest was undecided, the plaintiff 
claimed the games were fraudulently played, and no- 
tified the defendant not to pay the money over. The 
money was paid over to the other party, he winning 
the bet, and the plaintiff subsequently demanded of 
the defendant his $500, and now sues therefor. Pub. 
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St. R. I., ch. 246, § 16, provides: ‘‘All bonds, notes, 
judgments, mortgages, deeds, or other securities, as 
well as promises, given or made for money * * * 
won at any game, or by betting at any race or fight, 
shall be utterly void. Held, that the words ‘‘money 
won at any game” include money won by betting on 
the game, as wellas money won by playingit. After 
the defendant was notified not to pay over the money, 
he had noright to pay it over. McGrath v. Kennedy. 
Opinion by Durfee, C. J. 

(Decided Jan. 2, 1886.] 


—_.__———. 


CALIFORNIA SUPREME COURT AB- 
STRACT. 

NoTARY PUBLIC — LIABILITY FOR NEGLIGENCE IN 
CERTIFYING TO GRANTOR’S IDENTITY — PROXIMATE 
CAUSE.—In November, 1876, one Leroy came to the 
office of the defendant, a notary public, introduced 
himself as M. B. West, and requested defendant to 
draw a deed to certain land from him to Henry Har- 
mon. The defendant prepared the deed, Leroy signed 
the name M. B. West, and in that name acknowledged 
the execution. The defendant thereupon made and 
uffixed to the deed his certificate, certifying in sub- 
stance that M. B. West, the person described in and 
who had executed the deed as grantor, was personally 
known to him, and had acknowledzed before him, on 
the day named in the certificate, that he executed the 
deed. Having affixed his notarial certificate, defend- 
ant handed the deed to Leroy, and hecarried it away. 
Subsequently Leroy presented himself at the banking 
house of the plaintiff, introduced himself under the 
name ‘Henry Harmon" to Mr. E. C. Sessions, the 
plaintiff's president, stated that he desired to borrow 
$4,000 on the lot, seventy-five by eighty feet, at the 
north-east corner of Grove and Fifteenth streets, in 
Oakland. Mr. Sessions had a block-book of Oakland 
before him, and turning tothe lot mentioned, saw that 
it stood in the name of M. B. West, and so stated to 
Leroy who, by way of explanation, said that he had 
made a trade with West by which West was to convey 
to him this lot in Oakland in exchange for a gravel 
mine and a cash payment; that West had made the 
deed, and left it in escrow, and he wanted the money 
to enable him to make the cash payment and close the 
transaction. The examination of the title was then 
referred to the plaintiff's searcher, who reported the 
record title in M. B. West. Thena note anda mort- 
gage, in which ‘‘ Henry Harmon of Butte county’’ was 
named as mortgagor, and the plaintiff as mortgagee, 
were prepared. A day or two later Leroy again pre- 
sented himself at the president’s room in the bank 
and handed Mr. Sessions the forged deed. He looked 
at it, and then took Leroy to Garthwait, the note tel- 
ler, and requested him to attend to the note and mort- 
gage. Garthwait handed the papers to Dusenbury, 
one of the tellers, who was alsoa notary. Leroy then 
signed the name ‘‘Henry Harmon’”’ to the note and 
mortgage, and Garthwait signed his name as witness. 
Dusenbury thereupon, as notary, made and attached 
to the mortgage his certificate, certifying in substance 
that Henry Harmon, the person described in, and who 
had executed the mortgage, was personally known to 
him, and had acknowledged before him, on the day 
named in his certificate, that he executed the mort- 
gage. The deed and mortgage were then sent by the 
plaintiff to the recorder’s office for record, and the 
$4,000, less $110 for interest and charges, was paid over. 
No one of the officers of the plaintiff had ever seen 
Leroy until the day he first came and introduced him- 
self to Mr. Sessions as Henry Harmon, nor was any 





inquiry made by any one of them at any time during 
the negotiations for the loan as to his identity. Held, 
in an action to recover upon the bond of the defend- 
ant, that the latter was not liable to the plaintiff, that 
the negligence of the defendant was not the proximate 
cause of the loss, but that the plaintiff's negligence 
was the proximate cause of its loss. Oakland Bank of 
Savings v. Murfey. Opinion by Searles, C. 

(Decided Jan, 29, 1886.] 


————— 


NEW JERSEY SUPREME COURT AB- 
STRACT. 


CONTRACT—PUBLIC OFFICER—WHEN NOT LIABLE.— 
Defendants in the course of business as public officials 
entered into contract under seal, describing themselves 
as ‘‘member of the township committee * * * and 
bound themselves and their successors in office.” 
Held, that they were not personally liable thereon. 
The only inquiry therefore is whether the defendants, 
by the form of the deed executed by them, have made 
themselves personally responsible for this public debt. 
The counsel of the plaintiff, in support of the right of 
action, has referred to the case of Dayton v. Warne, 
43 N. J. L. 659. But that case is not in any degree ap- 
plicable, for it was a case of a private agency, and the 
defendants in the present instance acted in a public ca- 
pacity. The principle of decision in the reported case was 
that when a private agent does not attempt in a sealed 
instrument to bind his principal, but in terms imposes 
the obligation on himself, he incurs by such an act a 
personal responsibility. But itis well settled that a 
public agent does not stand on the same footing. It is 
much against public policy to cast the obligations that 
justly belong to the body politic upon this class of offi- 
cials. Upon both reason and authority we think the 
law is against the plaintiff's claim. The case of Hodg- 
son v. Dexter, 1 Cranch, 346, is directly in point. The 
facts were in brief the following, viz.: The action was 
in form of covenant against Dexter, who had lately 
been secretary of war, and was founded on -cov- 
enants contained in a lease to keep in good repair and 
deliver up in good order acertain building hired for 
the use of the government. The building had been 
destroyed by fire, and the sole question was whether 
Dexter was personally liable. The lease was a deed 
inter partes, which Dexter had sealed as an individual. 
In the commencement of the instrument he described 
himself * secretary of war,’’ and to the performance of 
the covenants he had bound himself, but not as secre- 
tary, and “this successors.’’ Under these circum- 
stances it was held that Dexter was not bound person- 
ally; Chief Justice Marshall saying ‘‘a contrary doc- 
trine would be productive of the most injurious conse- 
quences to the public as well as to indlviduals.” This 
decision has, we believe, been universally approved of, 
and it is evident that unless overruled by this court, it 
must conclude this controversy. With every thing 
that was said in this case, as well as inthe conclusion 
reached by the court, we entirely concur. Knight v. 
Clark. Opinion by Beasley, C. J. 

[Decided Feb. 18, 1886.] 


——___>____. 


MICHIGAN SUPREME COURT ABSTRACT. 


INSURANCE--MARINE—ABANDONMENT OF VESSEL— 
ACCEPTANCE BY INSUKER—EVIDENCE.—A policy of 
marine insurance contained this provision: ‘‘ In case 
of loss or misfortune it shall be lawful and necessary 
to and for the assured, its agents, factors, servants 





THE ALBANY 


258 


LAW JOURNAL. 








and assigns, to give the insurer prompt notice of the 
disaster, and submit the plan adopted for recovering 
and saving the property, and to make all reasonable 
exertion in and about the defense, safeguard and re- 
covery of the said vessel, or any part thereof, without 
prejudice to this insurance; and after recovery, 
and the holding of a survey by persons cho- 
sen by the insurer and insured, or their agents, 
made under oath, setting forth the particulars of act- 
ual damage received by the vessel in the disaster, and 
discriminating between those and former defects, and 
wear and tear, the insured are to cause the same to be 
forthwith repaired, in accordance with the surveyor’s 
specifications; and in case of neglect or refusal on the 
part of the insured, its agents or assigns, to adopt 
prompt and efficient measures for the safeguard and 
recovery thereof, or to repair the same when recov- 
ered, then the said insurers may, and are hereby au- 
thorized to interpose and recover the said vessel, or 
after recovery to cause the same to be repaired, or 
both, for account of the assured.”’ Held, that in an 
action against the insurer the neglect of the defendant 
to cause the repairs to be made was evidence upon 
which the jury are at liberty to find an acceptance by 
the defendant of the abandonment; the facts being 
that after a disaster the assured had left the vessel 
stranded, and after. having had it surveyed notified 
the insurers of their having abandoned it, whereupon 
the insurers, after neglecting said vessel for several 
months, towed it into port, and, without repairing, 
left it there. Northwestern Transportation Co. v. 
Thames & Mersey /nsurance Co. Opinion by Cham- 
plin, J. 

(Decided Jan. 20, 1886.] 


——@———————— 


SUPREME COURT ABSTRACT. 


WISCONSIN 


SALE—INTOXICATING LIQUORS WITHOUT LICENSE— 
WHERE MADE. — Where the contract is silent on 
the subject, and there is nothing in the transaction 
indicating a different intention, and a manufacturer 
residing in one city receives through his agent resid- 
ing in another an order for beer from a customer there, 
and fills the order by delivering the beer to a common 
carrier at the place of manufacture, consigned to 
such customer at his place of residence, or to such 
agent for him, the sale is complete, and the title 
passes at the place of shipment, even though the cus- 
tomer on receiving the beer at his place of residence 
pays to such agent there the purchase price. Fragano 
v. Long, 4 Barn. & C. 219; Ranney v. Higby, 4 Wis. 
154; Somers v. McLaughlin, 57 id. 364; S. C., 15 N. W. 
Rep. 442; Com. v. Farnum, 114 Mass. 267; Janney v. 
Sleeper, 30 Minn. 473; S. C., 16 N. W. Rep. 365. Inthe 
Massachusetts case here cited it was in effect held not 
to be a violation of the statute ‘*‘ forbidding unlicensed 
hawking and peddling, for the agent of a sewing-ma- 
chine company to go from place to place exhibiting a 
sample machine, and soliciting orders to be filled by 
the company, and delivering upon conditional con. 
tracts of sale the machines sent to him by the company 
in answer to such orders, although occasionally he 
fills an order immediately by the delivery of the sam- 
ple, and although once, contrary to his custom, he 
makes an absolute sale.’’ See also City of Kansas v. 
Collins (Kans.), 8 Pac. Rep. 865. The same principle 
has frequently been applied in the sale of liquors to a 
purchaser residing in a place where all such sales, or 
all such sales without license, were prohibited. Gar- 
bracht v. Com., 96 Penn. St. 449; Finch v. Mansfield, 
97 Mass. 89; Abberger v. Marrin, 102 id. 70; Brockway 
v. Maloney, id. 308; Dolan v. Green, 110 id. 322; Frank 
vy. Hoey, 128 id. 263; Hill v. Spear, 50 N. H. 253; 8. «., 


l9 Am. Rep. 205; Tegler v. Shipman, 33 lowa, 194; 8, 
C.,11 Am. Rep. 118; Boothby v. Plaisted, 51 N.H. 
436; S. C., 12 Am. Rep. 140; Shuenfeldt v. Junker- 
mann, 20 Fed. Rep. 357. Thus in the Pennsylvania 
case cited, ‘“‘a travelling agent for a wholesale licensed 
liquor dealer doing business in Erie solicited and re- 
ceived orders for whisky in Mercer county. The 
orders were transmitted to his employerin Erie, and 
by him the whisky was shipped by freight or express 
consigned to the parties respectively from whom the 
orders were obtained. The agent was indicted in 
Mercer county for selling liquor without a license, and 
was tried, convicted and sentenced. Held, that he 
was improperly convicted, as Erie was the place of de- 
livery, and in law the sales were made there, and not 
in Mercer county.’ Soin the latest Massachusetts 
case cited, it was held that ‘“‘ifan order for intoxicat- 
ing liquors is given by a person in A. toan agent of a 
dealer who has a license to sell such liquors in B., and 
received by the agent subject to his principal’s appro- 
val, and the liquors, which were sold on credit, are 
put up by the seller, marked with the buyer’s name, 
directed to himat A., and delivered to the carrier in 
B., itis a sale of the liquors in B.’’ In the Iowa case 
cited it was held that ‘‘if an agent of a person engaged 
in the sale of liquors in another State merely takes 
an order of a person residing in Iowa for a quantity of 
liquor to be forwarded to him, which order is made 
upon and subject to the approval or disapproval of his 
principal, the sale will be regarded as made in the 
State where the principal resides, and the case will not 
fall within the statute of lowa making void contracts 
foror on account of intoxicating liquors.’’ In the 
most recent New Hampshire case cited the defendant 
residing in that State, where the sale would have been 
unlawful, ‘‘ordered, by sample, spirituous liquors of 
the travelling agent of afirm in another State where 
the sale was lawful, and they were put up, marked to 
the purchaser, and shipped from the firm’s place of 
business. Held, that the sale was made and the con- 
tract complete at the place of shipment, and that an 
action for the price could be maintained in New 
Hampshire.’’ The quotations made sufficiently illus- 
trate the rule stated, and the reasons forit. Under 
that rule we must hold that the refusal to instruct the 
jury in substance as requested, and the unqualified 
instructions given, were error. Sarbecker v. State. 
Opinion by Cassoday, J. 

(Decided Feb. 2, 1886.] 


—_——__¢ 


SUPREME COURT ABSTRACT. 
RAILROAD—CROSSING TRACKS OF OTHER COMPANIES 
—DAMAGES.—A railway company wishing to have its 
track cross the track of another company may, in the 
exercise of the power of eminent domain, select the 
place and manner of crossing. In such case damages 
are recoverable forsuch injuries as depreciate the 
value of the property either by taking a portion of it, 
or rendering the portion left less useful, or less capa- 
ble of transacting its business, and for such hindran- 
ces and inconveniences as occasion loss, or diminish 
and limit its capacity to transact its business, by de- 
creasing the power to transact as much, or by neces- 
sarily increasing the expense of what may be done, 
although the amount of business be not diminished. 
A ruling by the trial court in such case, that upon the 
stipulation of record, by the taking company, to main- 
tain the crossing without expense to respondent, the 
respondent was entitled only to nominal damages, 
strongly disapproved, and reversed. Chicago, etc., R. 
Co. v. Englewood Connecting Ry. Co. Opinion by 
Mulkey, J. 
(Decided Jan. 25, 1886.] 
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MASTER AND SERVANT—COVERED RAILWAY BRIDGE 
—COMPANY’S DUTY TO EMPLOYEES—EMPLOYEE’S DUTY 
To KNOW OF DEFECTS.—An instruction that if a rail- 
road company coustructs a covered bridge along the 
line of its railroad it should build it of sufficient height 
so that persons employed by the railroad company as 
brakemen, and who are required to go upon the top of 
freight trains in discharging their duty as brakemen, 
while going through the bridge, may pass through 
without danger to their personal safety, held, in con- 
nection with other instructions, fully stating the 
plaintiff's (brakeman’s) duty to observe due care, to be 
a@ proper statement of the law as to the company’s 
duty. An instruction that the law does not require of 
a brakemau that he should absolutely know all of the 
defects of construction and all the obstructions there 
may be along the line of the railroad, nor that he 
should negect the performance of his duties as a 
brakeman to be on the constant lookout for such ob- 
structions and defects which may be dangerous, held 
not to be erroneous. Chicago, etc., R. Co. v. Johnson. 
Opinion by Sheldon, J. 

[Decided Jan. 22, 1886.] 


OHIO SUPREME COURT ABSTRAUT. 

INNKEEPER—LOSS OF MONEY DEPOSITED BY PARTY 
NOT A GUEST—AUTHORITY OF CLERK—WHO IS GUEST— 
GAMBLER COMING TO MAKE DEPOSIT NOT.—An inn- 
keeper is not liable, as such, for loss of money depos- 
ited with him for safe-keeping by a person who is not 
a guest of the inn at the time such deposit is made, or 
at the time the loss occurs. (2) The clerk of such inn- 
keeper has no authority to bind the latter, either as 
innkeeper or special bailee, for the loss of money de- 
posited for safe-keeping with such clerk by a person 
who is not a guest of the inn at the time of such de- 
posit. (3) To entitle a person visiting aninn to be 
treated as a guest, and to hold an innkeeper responsi- 
ble for money deposited with him for safe-keeping, it 
must appear that such visit was for the purposes which 
the common law recogniz2s as the purposes for which 
inns are kept; and where such visit is made by one 
who does not require the present entertainment or ac- 
commodations of such inn, but whose purpose is simply 
to deposit his money for safe-keeping, he is nota 
guest of the inn, and caunot hold the proprietor to an 
imukeeper’s liability for the loss of his money. W., 
the keeper of a gambling house, closed his night’s 
business at two o'clock A. M., having asum of money 
upon his person, and not being ready to retire for the 
night, and not wishing to carry his money upon his 
person at that time of the night, visited an inn for 
the purpose of depositing his money for safe-keeping; 
found the inn in charge of a night clerk; inquired if 
he could have lodgings for the night; was told thathe 
could; stated that he did not desire to go to his room 
at that time, but wished to leave some money with 
the clerk, and would return in about half an hour. 
Clerk told him he would reserve a good room for him. 
He did not register his name. It was not upon any 
book of the inn. No room was assigned tohim. He 
left his package of money with the clerk, received a 
check for it, and departed. He returned in about 
three hours to have a room assigned him and retire for 
the balance of the morning. The clerk had absconded 
with the money. Held, W. was not a guest of the inn 
at the time he deposited his money with the clerk. 
and the innkeeper is not liable for its loss. Arcade 
Hotel Co. vy. Wuatt. Opinion by Owen, J. 
[Decided Jan. 26, 1886.] 





NEBRASKA SUPREME COURT ABSTRACT. 


ACCOUNT STATED—FRAUD IN.—An account stated is 
defined to be an agreement between persons who have 
had previous transactions, fixing the amount due in 
respect to such transactions and promising payment, 
as distinguished from a mere admission or acknowl- 
edgment. It is anew cause of action. It is not now 
regarded as a contract upon a new consideration, and 
does not create an estoppel, but it establishes primu 
facie the accuracy of the items without further proof. 
Abb. Tr. Ev. 458. The promlse may be implied. An 
express promise to pay is not necessary to be alleged 
or proved. Claire v. Claire, 10 Neb. 54. Whether es- 
tablished by express or implied assent, the burden of 
showing its incorrectness is thrown upon the other 
party. He may prove fraud, omission or mistake, and 
in this respect he is in no wise concluded by tne ad- 
mission implied from his silence after it was rendered. 
It is conclusive unless some fraud, omission or inaccu- 
racy is shown, and ordinarily the burden is upon him 
todoso. But heis notestopped from doing so, even 
though it is signed by him (Abb. Tr. Ev. 462; 1 Wait 
Act. & Def. 193), even though he should give a note for 
the balance. Morton v. Rogers, 14 Wend. 576; Miller 
v. Probst, Add. 344; Kirkpatrick v. Turnbull, id. 260; 
Nichols v. Aslop, 6 Conn. 477; Perkins v. Hart, 11 
Wheat. 237. Seealso Wait Act. & Def. 195, and cases 
there cited; 6 id. 480. As to the conclusions of an ac- 
count stated, see further, Farnam v. Brooks, 9 Pick. 
212; Roberts v. Totten, 13 Ark. 609; Rembert v. 
Brown, 17 Ala. 667; Bankhead v. Alloway, 6 Caldw. 
56; Chatham vy. Niles, 36 Conn. 403; La Trobe v. Hay- 
ward, 13 Fla. 190; Kronenberger v. Binz, 56 Mo. 121. 
As to whether the mere acceptance of a customer’s 
bank-book, written up and returned to him by the 
bank, together with the checks, without objection, as 
incorrect, is to be held binding upon the customer 
as an account stated, is a question upon which the 
authorities differ, and which it seems is not necessary 
here to decide, as it is claimed by defendants in error 
that plaintiff in error assented to the statement a few 
days after it was made. But upon this point see Morse 
on Banks and Banking, 858, and cases there cited. But 
perhaps the better rule is that if such an account be 
retained for an unreasonable time, without objection, 
it will be treated as an account stated and prima facie 
correct. Ruffner v. Hewitt, 7 W. Va. 585; Coopwood 
v. Bolton, 26 Miss. 212; Darlington v. Taylor, 3 Grant 
(Penn.), 195; Terry v. Sickles, 13 Cal. 427. Yet this must 
depend upon the special circumstances of each case. 
White v. Hampton, 10 Iowa, 238. McKruster v. Hitch- 
cock. Opinion by Reese, J. 

{Decided Feb. 10, 1885.] 


—_——_>——_————_ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

DAMAGES — ADDING INTEREST.— This is an ac- 
tion for the negligent destruction of property 
by the same disaster which was discussed in Bry- 
ant v. Bigelow Carpet Co., 131 Mass. 491. The de- 
fendant’s liability is admitted, and the only question is 
whether the tribunal assessing the damage has power, 
in its discretion, to add interest to the sum which it 
finds to represent the plaintiff's loss on the day it took 
place. Interest was allowed without discretion. Bry- 
ant v. Bigelow Carpet Co., ubi supra. It is allowed as 
of right in trover and other like actions, and d@ithough 
in each case it is suggested that the defendant may be 
presumed to have had the using the goods siyce the 
conversion, this is not necessarily the fact, and if it 
was, would have no bearing on the irdemnity due the 
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plaintiff. Interest is allowed in the admiralty upon 
damages for collision, and other courts have adopted 
the admiralty doctrine. Straker v. Hartland, 2 Hem. 
& M. 570; The Amalia, 34 Law J. Adm. 21; The Dun- 
dee, 2 Hagg. Adm. 137; The Mary J. Vaughan and 
The Telegraph, 2 Ben. 47; Parrott v. Knickerbocker 
Ice Co., 46 N. Y. 361; Mailler v. Express Propeller 
Line, 61 id. 312. The same principle has been upplied 
in other cases of the negligent destruction of property. 
Chapman v. Chicago & N. W. Ry. Co., 26 Wis. 295, 304; 
Sanborn v. Webster, 2 Minn. 323 (Gil. 277). See also 
Lawrence R. Co. vy. Cobb, 35 Ohio St. 94. Notwith- 
standing the language of Wood, V.C., in Straker v. 
Hartland, ubi supra, it may be conceded for the pur- 
pose of the decision that a new liability to pay such a 
sum, if any, asajury may hereafter determine, can- 
not properly be called (Read v. Nash, 1 Wils. 305; 
Lewkner v. Freeman, Prec. Ch. 105; 8. C., 1 Eq. Cas. 
Abr. 149; and Freem. 236; compare Kay v. Pennsylva- 
nia R. Co., 65 Penn. St. 269, 277), and we will assume 
that the sum ultimately found by the jury cannot be 
said to have been wrongfully detained before the find- 
ing in such a sense that interest isdue. Blogg v.John- 
son, L. R., 2 Ch. 225, 230; Chicago v. Allcock, 86 II. 
384. But we have heard no reason suggested why, ifa 
party has been prevented from having his damages as- 
certained, and in that sense has been kept out of the 
sum that would have made him whole at the time, so 
long that that sum is no longer an indemnity, the jury 
in their discretion, and as incident to determining the 
amount of the original loss, may not consider the de- 
lay caused by the defendant; and in our opinion they 
may do so, and if they do, we do not see how they can 
do it more justly than by taking interest in the origi- 
nal damage as a measure. See further Lincoln v. 
Claflin, 7 Wall. 132, 1389; and often-cited language of 
Shaw, C. J., in Parks v. Boston, 15 Pick. 198, 208; Burt 
v. Merchants’ Ins. Co., 115 Mass. 1; Old Colony Rail- 
road v. Miller, 125 id. 1; Sedg. Dam. 386. Frazer v. 
Bigelow Carpet Co. Opinion by Holmes, J. 

[Decided Feb. 24, 1886.] 





CORRESPONDENCE. 


COLERIDGE ON MARRIAGE. 
Editor of the Albany Law Journal: 

The reference to Job in the droll opinion by Judge 
Ashman, quoted by you in your last issue, recalls to 
mind two very clever, if cynical, stanzas by Coleridge. 
I take the liberty of enclosing them to you. 

Yours truly, 


B. W. HircHcock. 
New York, March 22, 1886. 


Sly Beelzebub took all occasions 

To try Job’s constancy and patience. 

He took his honor, took his health; 

He took his children, took his wealth, 

His servants, oxen, horses, cows — 

But cunning Satan did not take his spouse. 
But Heaven, that brings out good from evil, 
And loves to disappoint the devil, 

Had predetermined to restore 

Twofold all he had before; 

His servants, oxen, horses, cows — 
Short-sighted devil, not to take his spouse! 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 23, 1886: 
Order affirmed with costs—In re application of the 
N. Y., W. 8. & B. R. Co., respondent, v. Nancy L. 
Albertson, et al., to acquire lands, appellants. —— 








Judgment affirmed with costs—Benjamin Bronk, re- 
spondent, v. Boston and Albany Railroad, appellant; 
Edwin P. Merritt et al., appellants, v. Henry W. Fitz- 
gerald, respondent; Thomas C. Simonton et al. v. 
Frederick P. Hayes etal. respondent; Thomas J.Pope, 
respondent, v. James McNider, appellant; Heury 8. 
Carpenter et al., respondents, v. Elmore A. Kent, et 
al., appellants; Alida F. Flint, appellant, v. Calvin H. 
Bell, respondent; Mary Perry, respondent, v. Rome, 
Watertown and Ogdensburg Railroad Company, re- 
spondent; James D. Ferguson, respondent, v. Massa- 
chusetts Mutual Life Ins. Co., appellant; James 
Byrnes, respondent, v. Matthew Byrnes, appellant; 
Oscar C. Ferris, respondent, v. Wm. R. Spooner, as- 
signee, etc., appellant; Bailey Hobbs, appellant, v. 
City of Yonkers, respondent. Judgment reversed, 
new trial granted, costs to abide the event—George C. 
Preston, respondent, v. Samuel R. Hawley, appellant; 
Thomas Hayes, respondent, v. Bush & Denslow Manf. 
Co., appellant.——Order of General Term reversed. 
Judgment of trial court affirmed with costs—Uriah 
Scholl, appellant, v. Albany and Rensselaer Iron and 
Steel Co., respondent. Judgment affirmed, with 
leave to plaintiffs to amend on payment of costs—An- 
nie M. Wooley et al., appellants, v. Francis B. Bald- 
win, respondent. Judgment affirmed—People, re- 
spondents, v. Peter Louis Otto, appellant; People, re- 
spondents, v. Agnes Loehfelm, appellant; People, re- 
spondents, vy. Wm. Bassford, appellant.——Order of 
General Term reversed, judgment of Special Term 
affirmed with costs—Charles 8. Kennedy, respondent, 
v. New York Life Ins. & Trust Co., appellant.——Mo- 
tion to vacate default. Case restored to calendar, with 
leave to submit at such time as parties may agree, 
without costs—Maretta L. Stebbens, respondent, v. 
Wm. Braze, appellant.——Motion to dismiss appeal 
denied without costs—Wm. 8S. Gray, respondent, y. 
Wm. J. Pollock, appellant.——Motion to stay. Appel- 
lant may within five days, if he so elects, discontinue 
appealin this court upon payment of respondent’s 
costs of appeal, and $10 costs of motion; otherwise de- 
nied with $10 costs—Augustus R. Griffin, receiver, re- 
spondent, v. Long Island R. Co., appellant. ——(1) Mo- 
tion to put cause on calendar; (2) motion to amend re- 
turn. Townsend’s motion granted, and case put upon 
the calendar for argument April 15, 1886. Weller’s 
motion granted without prejudice to proceedings al- 
ready had—People, ex rel. Augustus N. Weller, re- 
spondent, v. Charles De Kay Townsend, appellant. 

Motions for reargument denied with costs—Charles 
Snowden et al., appellants, v. Wm. H. Guion, respond- 
ent; John FE. Cornell et al., appellants, v. John Roach, 
et al., respondents. Order reversed and motion de- 
nied with costs—Wm. H. Hills, respondent, v. Peeks- 
kill Savings Bank et al., appellants. 


Ey 


NOTES. 

We have received the following communication 
from London, Canada: “Mr. Editor: Dear sir—I, 
wishing to know if you can give any information 
about the Burr legacy, and if you can you will be well 
payed for your trouble, as there is a girl in this city, 
and she was told of this money, and that she was the 
onley eyer for the property, and she requested me to 
write to some public paper to find out, and thinking 
yours the most public, please let me know as soon as 
possible, and oblige your,’’ etc. (Anonymous). We 
really do not know any thing about the Burr legacy, 
and if we did we cannot see how the fact that ‘‘ there 
is a girl in’’ that distant city guarantees that we 
shall ‘‘ be well payed.’’ Our advice to the girl (for 
which we make no charge) is to let the matter alone, 
and save her money. 
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i we Central Law Journal does not agree with us 
about marriage licenses. The Journal says: 
‘‘We are not in the least astonished at the idea of 
subjecting the civil contract of marriage, like other 
civil contracts by which valuable and desirable 
privileges and franchises are obtained, to the safe- 
guard and formality of a license. We are familiar 
with the marriage license system, living in a State 
in which all persons authorized by law to join peo- 
ple in marriage are forbidden under prescribed 
penalties to do so, except upon the production of 
the statutory license, duly issued by the proper offi- 
cer to parties proposing to be married, who on their 
part have done all that the law requires of them, 
even to the delicate disclosure of the bride’s age, 
the evidence of which is duly handed down to pos- 
terity in the records of the country. The value of 
the marriage license law as a safeguard against 
improvident and illegal marriages has been tested 
in some of the States by the experience of over one 
hundred years. The law on that subject now in 
force in Tennessee is, in substance, the same with 
that which was enacted by North Carolina amid the 
throes of the Revolutionary war in 1778. It con- 
tinued in force until the separation of Tennessee 
from North Carolina in 1796, and has ever since 
been the law of both States. That the system is a 
good one, and sufficiently answers the purpose for 
which it was devised, is abundantly manifest from 
the fact that there has never occurred any occasion 
to amend it in any material respect, and that there 
has never been in either State any abnormal devel- 
opment of immorality or matrimonial infelicity, or 
any which could in any sense be attributed to the 
marriage license law.” There is not much in the 
foregoing that we care to object to. Make as many 
penalties against parties or clergymen for marrying 
without license as you please, so long as you do not 
make the validity of the marriage dependent on the 
license. Thatis the point of our objection to the 
license acquirement. That, we insist, is dangerous 
and impolitic, because people, to whose marriage 
there is no possible objection, will often get married 
without license, and it is dangerous and impolitic 
to declare such marriages void. After all, unless 
the requirement of a license is general, it will not 
amount to much, for it is easy to step into a State 
where there is no such requirement. All the an- 
cient precautions of posting intentions in the church 
porch, and announcing them at previous public meet- 
ings are easily evaded, if vexatious. We have our- 
selves heard such intention announced at an auc- 
tion in Connecticut, and we knew a clergyman in a 
border town in New Hampshire who married two 
hundred couples in one year, who had slipped over 
from Massachusetts just to get rid of the church 
Vor. 88— No. 14. 








porch exaction, and have a wedding journey at the 
same time. People in earnest about getting mar- 
ried will not pay a great deal of attention to fussy 
requirements, and we believe it is best not to ham- 
per them with vexatious restrictions. It is really 
no crime to get married, and we do not see why 
marriage should be so very carefully policed. 


The Southern Law Times does not agree with our 
views about publishing dissenting opinions. It 
says: ‘*We believe the marking of dissents, and 
the publication of separate dissenting opinions in 
extenso is a far more commendable practice than the 
everlasting iteration of unanimous decisions upon 
doctrines of law which nobody doubts. Whenever 
there is dissent there is, of necessity, a doubtful or 
unsettled question involved, and both should be 
presented if the doubtful doctrine is of importance. 
Instances are not wanting where a dissenting argu- 
ment has worked its way into the prevailing posi- 
tion, and the principal opinion has retired into the 
back ground, or disappeared altogether. And in 
all cases the unanimity of a decision adds to the 
weight of it as a precedent, either at home or 
abroad. And the lack of unanimity correspond- 
ingly detracts from its weight as a precedent. For 
example, if a court consists of seven members, and 
a case is decided by a concurrence of four against 
the dissent of three, that case is almost valueless as 
a precedent of authority, and rests almost wholly 
on its intrinsic force of reason. And it ought to be 
so. Doubtful doctrines should be considered as 
not settled.” If these views are right there isa 
vast amount of law that must always be considered 
doubtful, for there are many points on which judi- 
cial minds will always disagree. But what is the 
use of keeping up the dispute? Why not fix a rule, 
and stick to it? If the publication of reports were 
designed to point out what the law is not, but what 
the dissenters think it ought to be, then it would 
be well to publish the dissent, but not otherwise. 
The long and short of it is this: reports should fur- 
nish decisions of the law, not furnish arguments 
against the decisions. Our contemporary is right 
about the lack of authority of decisions announced 
as made by divided courts. That is the very rea- 
son why we object to the announcement. There 
never was a court more full of dissent, for example, 
than our Commission of Appeals, and its non- 
unanimous decisions are of small authority. Does 
any one doubt that they would have had more re- 
spect if they had apparently been unanimous? 
And what harm would have come of it? In five 
cases of six the rule is jnst as good one way as the 
other; the virtue is in having a fixed rule. And if 
the weakness of a decision is not patent on the face 
of it, let it stand. To print a dissenting opinion 
is to leave the key of the safe in the lock, or to 
post up the combination hard by, so as to undo the 
intended security. 


In a recent Canadian case the court rendered judg- 
ment in favor of a solicitor for advice which he had 
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given to aclient while travelling in a railroad car, 
notwithstanding it was in the course of a casual 
conversation, and while the solicitor and the client 
were travelling each on his own business. The Ameri- 
can Law Record says: ‘‘ We think the ruling to be a 
wholesome one, and would be glad to see the pro- 
fession follow the example of the solicitor in ques- 
tion, and perhaps lawyers would not have their 
time taken up with curbstone interviews, and have 
hypothetical questions innocently put to them by 
parties who desire information or advice without 
paying for it.” We once had a call from a client 
at our office during business hours, in which he did 
a good deal of social talking, but contrived to ex- 
tract a good deal of advice from us about a pro- 
posed transfer of a house to his wife in view of the 
claims of certain creditors. He went away, and 
acted according to our advice. When we sent in a 
bill for advice some months afterward, he was 
genuinely surprised, and exclaimed, ‘‘ why. my dear 
fellow, I was visiting you!” ‘‘ Never mind,” we 
said, ‘‘now I am visiting you— with the conse- 
quences.” He paid up. 


A romance by a lawyer in modern times is a nov- 
elty, indeed, although we believe Justinian wrote 
novels. And now Mr. William Allen Butler pub- 
lishes one, entitled ‘‘ Domesticus.” The theme of 
the story is the ‘‘ servant-gal” question, with an in- 
cidental hint at slavery. ‘‘Domesticus” is the 
fiend who presides over the kitchen, and carries 
dismay to the soul of the mistress. The scene is 
laid in New York, under a thin veil of classicity 
and Latinity, and the time is that of the civil war. 
The story is of the slightest description — plot 
there is none — but the humor, knowledge of hu- 
man nature, and sound sense and morality of the 
author of ‘‘ Nothing to Wear” shine on every page. 
The book will be exceedingly amusing to the wives 
of lawyers, and we urge our married readers to take 
it home, and be blessed therefor. We have es- 
pecially enjoyed the keen satire on ‘‘Societas,” 
whose aim is ‘‘to destroy whatever is natural, and 
replace it by whatever is artificial; the unfailing 
husband who never saw such apple-pies as his 
grand-mother used to make; the delicious lack of 
law-logic in the heroine; the inimitable lingo and 
absurd grievances of the servant maids, and the 
misfortunes of the ‘‘contraband ” substitute. Mr. 
Butler gives as the reason for the abolition of slav- 
ery at the north — ‘not altogether because the 
fathers on that side of the line were any more vir- 
tuous or just than their fellow-men, but because 
they did not need it any longer.” We should 
amend this by substituting, ‘‘because it did not 
pay.” We should not be doing proper obeisance 
to the fiend Criticus if we did not find some fault, 
and so we will admit that the heroes and the 
sheroes are just a little too good, and that Mr. But- 
ler uses ‘“‘ aggravating” for annoying, which un- 
doubtedly will ‘‘ aggravate ” him when he discovers 
it, 





An error of considerable importance occurred in 
Mr. Marshall’s article on Deeds of Release or Quit- 
Claims, in our last number. In the second column 
on page 244, the sentence ‘‘ where it is apparent 
that there was an intention in the grantor to con- 
vey and the grantor to take, a quit-claim deed will 
not operate for that purpose,” should read ‘‘ where 
it is apparent that there was an intention in the 
grantor to convey and the grantee to take, a quit- 
claim deed will operate for that purpose.” In the 
last clause in the article the word ‘‘ leases” should 


be ‘* cases 
—__~—_—_—. 


NOTES OF CASES. 

N Marsh v. Chickering, New York Court of Ap- 
peals, Feb. 12, 1886, the plaintiff, a servant in 
defendant’s employ, was lighting a street lamp in 
front of his master’s premises when the ladder on 
which he stood slipped, and he fell and was in- 
jured, It had no hooks or spikes, and he had noti- 
fied the defendant’s superintendent that it was dan- 
gerous, and he had promised to supply them, but 
the plaintiff continued to use it without them. 
Held, that he could not recover for the injury. 
The court said: ‘‘ In cases however where persons 
are employed in the performance of ordinary labor, 
in which no machinery is used, and no materials 
furnished, the use of which requires the exercise of 
great skill and care, it can scarcely be claimed that 
a defective instrument or tool furnished by the 
master, of which the employee has full knowledge 
and comprehension, can be regarded as making out 
a case of liability within the rule laid down. A 
common laborer who uses agricultural implements 
while at work upon a farm or in a garden, or one 
who is employed in any service not requiring great 
skill and judgment, and who uses the ordinary 
tools employed in such work, to which he is ac- 
customed, and in regard to which he has perfect 
knowledge, can hardly be said to have a claim 
against his employer for negligence, if in using 
a utensil which he knows to be defective he is ac- 
cidentally injured. It does not rest with the ser- 
vant to say that the master has superior knowledge, 
and has thereby imposed upon him. He fully com- 
prehended that the spade, or the hoe, or the ladder, 
or the instrument which he employed was not per- 
fect; if he was thereby injured, it was by reason of 
his own fault and negligence. The fact that he 
notified the master of the defect, and asked for an- 
other instrument, and the master promised to fur- 
nish the same, in: such a case does not render the 
master responsible if an accident occurs. We have 
been referred to no adjudicated case which upholds 
the liability of a party under circumstances of the 
same character as those presented by the evidence 
here. A rule imposing such liability would be far 
reaching, and would extend the principle stated to 
many of the vocations of life for which it was 
never intended. It is one of a just and salutary 
character, designed for the benefit of employees en- 
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gaged in work where machinery and materials are 
used of which they can have but little knowledge, 
and not for those engaged in ordinary labor which 
only requires the use of implements with which 
they are entirely familiar. The plaintiff was of the 
latter class of laborers, and the work in which he 
was engaged was not of a character which would 
entitle him to the protection of the principle re- 
ferred to. Even if it may be considered that a 
right of action exists in this case in favor of the 
plaintiff, under any circumstances, we think that 
the evidence would not justify a recovery, for the 
reason that the defendants did not fail in furnish- 
ing a proper ladder for the use of the plaintiff in 
lighting the lamps. The rule is that the master 
does not owe to his servants the duty to furnish 
the best known or conceivable appliances; he is 
simply to furnish such as are reasonably safe and 
suitable, such as a prudent man would furnish if 
his own life were exposed to the danger that would 
result from unsuitable or unsafe appliances. Burke 
v. Wetherbee, 98 N. Y. 562; Shear. & Redf. Neg., 
§ 92. The defendants had procured a ladder which 
ordinarily would be regarded as safe for the pur- 
pose for which it was used. The plaintiff had used 
it for a long time without any accident or danger, 
and on the very night of the accident it had been 
placed in position, and used some six times success- 
fully. That it failed at last for any reason does 
not establish that it was unfit for use. It might 
perhaps have been more perfect if it had had hooks 
and spikes, but this improvement was not abso- 
lutely essential to relieve the defendants from lia- 
bility. It was enough that it was reasonably safe, 
and suitable within the rule cited, and under such 
circumstances an action will not lie.” The recent 
cases most nearly resembling this are those of a de- 
fective hammer, Hast Tennessee, etc., R. Co. v. Duf- 
field, 12 Lea, 63; 8. C., 47 Am. Rep. 319; Guthrie 
v. Louisville, ete., R. Co., 11 Lea, 372; 8. C., 49 Am. 
Rep. 286, in which the defendant was held liable 
in precisely similar circumstances. 


In Simmons v. Havens, New York Court of Ap- 
peals, March 2, 1886, plaintiff received a deed of 
certain land from her mother, who subsequently, 
and without the deed being recorded, took it from 
the possession of the plaintiff and destroyed it. 
Defendant, with notice of the deed to the daughter, 
accepted a conveyance of the same land. In an ac- 
tion of ejectment against defendant plaintiff was 
allowed to answer the following question: Was 
her signature (the mother’s) to that instrument? 
Subject to objection and exception, she answered, 
‘it was in her own handwriting.” The court said: 
‘*Exception was also taken to the plaintiff being 
allowed to testify that she had the deed in her pos- 
session, and that the signature was in the hand- 
writing of her mother. She was not asked, and 


did not state from whom she received the deed, and 
her testimony as to the handwriting, or the con- 
tents of the deed, did not involve a personal trans- 





action between her and her mother. The plaintiff 
might have received the deed from some third per- 
son. She was also allowed to testify to conversa- 
tions between her mother and the defendant at 
which the witness was present, but it does not ap- 
pear that she took any part in the conversations, 
and the objection is answered by the case of Cary 
v. White, 57 N. Y. 138.” See also ante, 123. 


In Jaynes v. Jaynes, 39 Hun, 40, it was held that 
a wife may maintain an action for enticing her hus- 
band to abandon her, under the Married Women’s 
Act. The court, Smith, P. J., said: ‘‘If we are 
correct in holding that the right, which the plaint- 
iff alleges was invaded by the defendant in this ac- 
tion, was her separate property, the case is within 
the statutes referred to. If it be not property, in 
the sense in which the word property is used in the 
statutes cited, it is a personal right, and as the stat- 
ute extends to all injuries, whether to property, 
person or character, it seems to be sufficiently com- 
prehensive to embrace an injury to the right in 
question. We are aware of only two reported cases 
in this State in which the question before us has 
been decided, and they are in conflict. In Van 
Arnam v. Ayres, 67 Barb, 544, it was held at a 
Special Term of this court, in a case similar to this, 
that the action is not maintainable. That decision 
was made before the amendment of section 450 of 
the Code of Civil Procedure, above referred to, and 
as is to be inferred from the report of the case, was 
controlled in part by section 114 of the old Code, 
for which section 450 of the new Code was substi- 
tuted. The latter section, as amended, is much 
broader than the former one. The extract from 
Blackstone’s Commentaries, upon which the court 
relied in part in Van Arnam’s case, does not stand 
in the way of the views above expressed, for while 
that learned author says, in respect to the relative 
iujuries of which he speaks, that notice is only 
taken of the wrong done to the superior of the par- 
ties related, while the loss of the inferior is totally 
unregarded, the only reason he assigns for the doc- 
trine is that the inferior hath no kind of property 
in the company, etc., of the superior; and in re- 
gard to a wife, he says ‘the wife cannot recover 
damages for beating her husband, for she hath 
no separate interest in any thing during her 
coverture. If the views above expressed are cor- 
rect, the reason assigned by the learned commenta- 
tor no longer exists in the case of a married woman. 
Cessante ratione, cessat lex: In Breiman v. Paasch, 7 
Abb. N. C. 249, the General Term of the City 
Court of Brooklyn affirmed a Special Term decis- 
ion, holding that the action will lie. Van Arnam 
v. Ayres was cited by counsel, but not followed by 
the court. Neilson, Ch. J., who decided the case 
at Special Term, cited the cases of Lynch v. Knight, 
9 H. of L. Cas. 577; Westlake v. Westlake, 19 Aun. 
Law Jour. 494; 84 Ohio St. 621; 8. C., 82 Am. 
Rep. 394, decided by the Supreme Court of Ohio, 
under a statute which certainly went no farther 
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than our own in enabling a married woman to sue 
alone, and in her own name. The learned counsel 
for the defendant argues that as the wife cannot 
maintain an action against her husband to compel 
specific performance of the marriage contract, nor 
to recover damages for its non-performance, she 
cannot maintain an action against a third person 
who persuades him not to perform his marital du- 
ties. The argument goes too far, for if it were 
sound it would prevent a husband from recovering 
damages against one who entices away his wife. 
Besides, while the law does not intervene between 
husband and wife to enforce the marital duties 
which each owes to the other, it may very properly 
give damages to the injured party against a wrong- 
doer, by whose willful interference either is enticed 
away from the other. Since the above was written 
our attention has been called to the case of Baker 
v. Baker, 16 Abb. N. C. 293, decided by Justice 
Martin at Special Term, concurring with the case 
of Breiman v. Paasch, supra, The same question 
was decided the same way by Justice Macomber at 
the Monroe Circuit in October last.” 


DEED—DELIVERY AFTER DEATH OF GRANTOR. 
MICHIGAN SUPREME COURT, JAN, 20, 1886. 


TAFT v. Tart.* 


A deed has noefficacy whose delivery depends upon a con- 
dition precedent, which is to be performed after the death 
of the grantor. 


—_— to Macomb. The opinion states the case. 


Crocker & Hutchins, for plaintiff and appellant. 
George M. Crocker, for defendant. 


CAMPBELL, C. J. Plaintiff, as one of the children 
and heirs at law of Aden Taft, deceased, brought 
ejectment for an undivided share of two parcels of 
land owned by his deceased father, which defendant, 
another son, claims as grantee. One parcel he claims 
under a deed made by Aden Taft, but held in his own 
control until death. The other he claims under a deed 
from said Aden Taft, alleged to have been deposited 
in escrow with Charles F. Mallory, who delivered it to 
defendant after his father’s death. Upon the trial the 
whole controversy turned upon the validity of these 
two deeds. The court, as to the alleged escrow, toid 
the jury that delivery to athird person, to be deliv- 
ered to the grantee after grantor’s death, is a suffi- 
cient delivery, and that if Aden Taft left the deed 
with Mr. Mallory, with instructions to deliver it to de- 
fendant, and he intended thereby to make the deed 
effectual, and it was so delivered, it was valid. He 
further charged that the right to recall the deed would 
make no difference if it was not exercised, and that 
the fact that the deed was not to be delivered until 
defendant executed a notefor his share of $1,000 
would not affect it, if actually made; and further, that 
a delay of several months in closing it would make no 
difference, and would not invalidate the deed. As to 
the other deed the court held that a deposit of it,with 
a note to be executed by defendant after grantor’s 
death to his sister, in a locked bureau drawer, to 
which hekept the keyin his pocket-book, in his 


*§8, C., 26 Northwestern Reporter, 426. 








pocket, and which so remained till after his death, in- 
forming grantee of it, and directing that after his 
death the deed should be taken on signing the note, 
all of which was assented to by defendant, and done, 
wo uld pass the title, if it was so understood and in 
tended by grantor. 

There was no considerable dispute about the facts, 
which were substantially as follows, leaving out of 
sight some questions relating to what is claimed to 
have been an unauthorized admission of testimony to 
which, for the present, no reference will be made. 
Aden Taft was a farmer, advanced in years, and liv- 
ing on the premises in dispute. Plaintiff was an elder 
son, who had not lived at home since his youth, and 
who had been helped in his education. Defendant 
and another brother, Emery Taft, had been in the 
neighborhood, and during his later years, had been of 
service to grantor in various ways. He appears to 
have desired to provide for them especially, as well as 
to make some provision fora married daughter. While 
his wife was living, in November, 1876, they joined in 
deeds conveying the principal parts of the land, being 
east of a highway which traversed the farm, severally 
to defendant and Emery. Aden Taft also made a will. 
These deeds and the will he deposited with Charles F. 
Mallory, together with a note in blank, to be signed 
by Smith and Emery, providing for the payment in 
specified proportions by each of them to their sister, 
Mrs. Summers, of $1,000 in five installments, running 
with interest, to begin after his death. Each of the 
deeds was upon an expressed consideration of $3,000. 
All of these papers he gave to Mr. Mallory, with in- 
structions verbally to keep until his death, and there- 
after, on the signing of the notes, to deliver the deeds. 
After the death of Mrs. Taft, the grantor went to Mal- 
lory, and said he wanted the will which he took away 
with him, and the contents of which do not appear. 
Mallory asked if he wanted the deeds. He said, *‘No;’ 
but told him not to give them up to any other person- 
When the deeds were drawn up by Mallory, grantor 
was sick, and did not expect to get well, as he gave 
Mallory to understood. He died in May, 1879. In 
January, 1880, defendant and Emery signed the notes, 
and Mallory gave them the deeds. They had pre- 
viously called at Mallory’s in September, 1879, but 
there were some things on which they all desired 
to reflect and take counsel. As to the deeds which 
were retained, and not delivered to Mallory, they were 
made in April, 1878, about a year before the grantor’s 
death. Mr. Vaughan, a notary, drew up the deeds 
under grantor’s direction, and took the acknowledg- 
ment, his son being a witness with him. He also drew 
two notes of $100 each, payable to Mrs. Summers, one 
for each of the grantees to sign, and a note was folded 
in each deed. Aden Taft locked them up in his bureau 
drawer, of which he kept the key in his pocket-book 
on his person, 2nd told his daughter, Mrs. Summers, 
that when he died she should open the drawer, and on 
the execution of the notes, deliver the deeds to grant- 
ees. This was done after his death, the key being 
found as he had explained. The testimony all agrees 
that he asserted his intention to keep the control of 
all his property till his death, and that he referred to 
the mischief that had been done by oJd persons con- 
veying away their property while they lived, and that 
he said that unless the notes were madethe grantees 
should take nothing. 

The questions presented on the merits are dependent 
on whether the deed left with Mallory, or the deed 
left in Aden Taft’s bureau drawer, and subsequently 
obtained by defendant, operated to vest in him a legal 
estate in either or both of the parcels of land in dis- 
pute. The argument necessarily embraced a discus- 
sion of two different clusses of conveyances, one where 
kept by the grantor in his own possession until death 




















THE ALBANY 


LAW JOURNAL. 265 











and one where placed in the hands of athird person 
to be delivered after death; and beyond this is in- 
volved the effect of the condition requiring the notes 
to be given after death, and before the deeds should 
be given to the grantees. 

The first question is whether the deed retained by 
Aden Taft can be regarded as operative. The author- 
ities are all agreed that no deed can be valid without 
delivery by the grantor. It must be made operative 
by his act while heis able to act. There are cases 
where deeds and mortgages found to have been in 
custody of the grantor at his death have been held 
valid, but this has been done on proof, or facts amount- 
ing to proof, that he has madean effectual delivery, 
and become a mere custodian of the deed thereafter. 
In every case that we have discovered the question 
has been whether the deed had been delivered. No 
doubt in some cases presumptions may have been 
etronger than in others, but the fact has been consid- 
ered as absolutely essential; and where the grantor 
has retained control of the title, it has been regarded 
as conclusive. One reason for this is found in the 
doctrine, which both under the statute of frauds, and 
independent of it, is equally clear, that the purport of 
a deed cannot be changed by parol, and that no con- 
dition or reservation contrary to its termsis valid. A 
deed of conveyance in preseut terms is inconsistent 
with the retention of a life-estate,and from the time 
when the deed is delivered as a conveyance, the whole 
title goes with it, and it becomes irrevocable. Some 
difficulty was appurently raised about delivery, where 
the grantee was ignorant of the transfer; but it has 
long been settled that a delivery to any third person, 
intended to make the conveyance operative, is a legal 
delivery. Doe v. Knight, 5 Barn. & C. 671; Hosley v- 
Holmes, 27 Mich. 416, and notes; Sowverbye v. Arden, 1 
Johns. Ch. 240. But a delivery to a third person, or 
even to the grantee, may be made for other purposes 
than to give the deed effect (Johnson v. Baker, 4 Barn. 
& Ald. 440), and the mere fact that it is put into their 
hands, if not as a completed transfer, will not bind the 
grantor. 

Thus in Jackson v. Phipps, 12 Johns. 418, and in 
Austin v. egister, 41 Mich. 723. the deposit of a deed 
with a public officer, but not for record, and with no 
purpose of giving the deed effect, was held no such de- 
livery. 

In Prutsman v. Baker, 30 Wis. 644, a deed in a third 
person’s hands, subject to the grantor’s orders, was 
held not delivered. And cases not unfrequently arise 
where a deed is handed to a grantee for inspection by 
himself or his counsel, or forsome temporary purpose, 
where there is no completion of the transfer. John- 
son v. Baker, supra; Gilbert vy. North American Fire 
Ins. Co., 23 Wend. 43. 

In Jackson v. Dunlap, 1 Johns. Cas. 114, a deed duly 
executed, but retained by the grantor until the land 
should be paid for, and he dying before payment, was 
held inoperative. 

In Stilwell v. Hubbard, 20 Wend. 44, a deed made by 
the grantor, and retained by him, with the distinct 
understanding that it would become operative at his 
death, and found among his papers with a will which 
it was designed to alter, was held void for want of de- 
livery during life. 

In Fisher v. Hall, 41 N. Y. 416, it was held, after a 
careful discussion, that where a deed was retained in 
the grantor’s custody, there must be unequivocal 
proof of a legal delivery, intended to be operative. 

In Wellborn v. Weaver, 17 Ga. 257, where a deed was 
intrusted to grantor’s agent, to be delivered after 
death, it was also held that there could be no continu- 
ance of agency after death, and that there was no 
valid delivery. Where the grantor has by will or 
otherwise asserted that an actual delivery has taken 


place, such deeds have been maintained, as they have 
been in some cases where there was a previously re- 
cognized obligation to make them, and they purport 
to have been madein execution of it. Exton v. Scott, 
6Sim. 31, is an example of that kind. But a retention 
of control of the title has always been held inconsist- 
ent with the validity of a deed held in custody. Nald- 
red & Gilham, 1 P. Wms. 577; Uniacke v. Giles, 2 
Moll. 257; Cecil v. Butcher, 2 Jac. & W. 565; Gilmore v. 
Whitesides, Dud. Eq. (8. C.) 14. It has been suggested 
more than once that where the purpose of an arrange- 
ment is to retain control of property during life, and 
provide for a post-mortem disposition of it, the act is 
testamentary, and should not be sustained unless 
made in that form. However this may be, it seems 
well settled that any deed which is tobe maintained 
after death must have been made operative by some 
valid delivery by the grantor during life; and what- 
ever disposition has beeen shown in some cases to raise 
presumptions on equitable showings, there is no foun- 
dation for any rule that will sustain an undelivered 
deed; and there isno room for presumption when the 
facts appear. 

In the present case there was nothing which would 
have justified the submission to the jury of the ques- 
tion of the delivery of the deed of 1878. The note, 
which was to be executed after Aden Taft’s death, 
wis to be executed as a condition precedent to 
the transfer of the title. It was not executed earlier 
in fact, and the deed was never delivered earlier. Had 
Aden delivered it to defendant, to become operative 
afterward, on the performance of some condition, it 
might have presented a very different appearance. But 
the delivery was meant to be, and was in fact posthu- 
mous, and therefore void. If any equities arise which 
parties suppose to bring them within the rules of 
specific performance, they cannot, if existing, make 
any difference with this deed, and cannot be consid- 
ered in this record. Wedo not suggest that sucha 
case is or is not pointed out by the facts. All such 
considerations are irrelevant. 

The other deed held by Mallory depends on other 
considerations. If the deed had been delivered to him 
irrevocably, on the simple condition that he should 
transfer it to defendant on the death of Aden Taft, it 
would come within several of our own decisions, and 
might therefore be valid upon their authority. Latham 
v. Udell, 88 Mich. 238; Wallace v. Harris, 32 id. 380. 
There is much authority elsewhere in favor of the 
same doctrine. But it has not been decided here, or 
in most of the cases elsewhere, that this rests on the 
doctrine of escrow. It was said in Foster vy. Mans- 
field, 3 Metc. 412, that where a deed is deposited with 
a third person, and *‘the future delivery is to depend 
upon the payment of money, or the performance of 
some other condition, it will be deemed an escrow. 
Where it is merely to await the lapse of time, or the 
happening of some contingency, and not the perform- 
ance of any condition, it will be deemed the grantor’s 
deed presently. Still it will not take effect as a deed 
until the second delivery; but when thus delivered it 
will take effect, by relation, from the first delivery.’’ 
The same distinction is suggested in other cases, where 
such a delivery is held valid. Wheelwright v. Wheel- 
wright, 2 Mass. 447; Hatch v. Hatch, 9 id. 307; Fair- 
banks v. Metcalf, 8 id. 230. In those cases, as justly 
stated, it made no difference on the facts whether the 
transaction was called an escrow or not; but the dis- 
tinction is obvious, and may perhaps be of legal im- 
portance in some instances, as it may easily happen 
that under mere circumstances it would be difficult to 
treat the incidents as identical. 

In Ruggles v. Lawson, 13 Johns. 284, the same dis- 
tinction was pointed out. And in Doe v. Bennett, 8 
Car. & P. 124, Coleridge, J., left it to the jury to find 
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on the facts whether the deed was delivered as a deed 
in the first instance, or meant to be an escrow, and 
intimated a doubt whether, if not delivered as a deed 
in the first place, it would avail, where not to become 
operative until after death. 

In Tooley v. Dibble, 2 Hill, 641, a quitclaim by the 
grantee, during the life of the grantor, was held to at- 
tach to the title after the subsequent delivery ; but the 
doctrine was laid down, with some qualifications, that 
are not very clear, and the case is only noticeable as 
bearing on the doctrine of relation, which is more 
broadly stated than generally qualified by the cases. 
The Massachusetts cases reserve the consideration of 
the effect on such a delivery of a retention of control 
over the title and of revocation. 

In Fairbanks v. Metcalf, before cited, the deed was 
left in escrow, upon conditions not performed, and the 
grantor resumed the deed, and subsequently delivered 
it himself to the grantee, and it was held there was no 
relation, aud that the second delivery wasthe only one 
which could be regarded. 

While a deed left in escrow is frequently held to re- 
late back for the purpose of avoiding the difficulty of 
incapacity of the grantor, or his death occurring be- 
fore the deed is handed over by the depositary, yet 
except for that formal purpose, there is no universal 
relation. Intermediate rights are valid against the 
second delivery. The doctrine is clear that the second 
delivery is necessary to carry title, and that the per- 
formance of the condition must be absolute and ac- 
curate, and cannot be dispensed with on any other- 
wise substantial performance. The case of Watkins v. 
Nash, L. R., 20 Eq. 262, is avery strong case on this 
point, because the fraud of the depositary induced a 
third party to believe the condition had been per- 
formed, but the grantors were held not estopped by 
his fraud. 

In Beekman v. Frost, 18 Johns. 544, by a singular 
blunder in the head-note, the doctrine of the court, 
which was to this effect, is misrepresented, and in 
the digests the same mistake has been perpetra- 
ted. The New York doctrine agrees with that else- 
where. 

In Artcher v. Whalen, 1 Wend. 179, a widow, on 
March 22, 1822, deposited a release of dower in escrow, 
witb a note of the owner of the fee, to be delivered to 
her, and the release accepted if she gave up possession 
ou or before May 1, 1822. She died April 30th, and 
was buried May Ist, but had made all her arrange- 
ments previously to give up possession. The owner 
had sold the land to a third person on that under- 
standing, and he obtained possession on May Ist. It 
was held nevertheless that the widow’s representa- 
tives were not entitled to the notes. 

In Hinman v. Booth, 21 Wend. 267, a deed was left 
in escrow, to be delivered if the grantor should give 
bond to the overseers of the poor to support one J. B. 
The grantee did support him till he died, but did not 
make or tender a bond in reasonable time or at all. It 
was held that no title passed to the grantee, and that 
a@ conveyance by the grantor to other parties was 
valid. 

In Jackson v. Catlin, 2 Johns. 248, affirmed 8 Johns. 
406, it was held not only that a condition must be per- 
formed within a reasonable time, but in that case, at 
least, must be performed by the party specified. There 
a tract of 40,000 acres of land was bid off by oue Jones, 
and then others at a sheriff's sale on execution against 
George Croghan, and the sheriff left the deed in es- 
crow, to be delivered on payment of the purchase- 
money, in July, 1774. When the revolution shortly 
after broke out, Jones and his associates, although 
committing no overt act of treason, adhered to the 
enemy aud were attainted by legislative act in 1779. In 
1788 an act of the Legislature authorized the surveyor- 





general to pay the purchase-money, and sell the lands, 
and the controversy arose between his grantees 
and Croghan’s heirs. It was held that the State of 
New York took no right, and therefore could confer 
none to stand in the place of the execution purchasers, 
aud that their failure to pay in time avoided the sher- 
iff's deed, and left the title in Croghan or his heirs. 

These cases, and many more which might be cited, 
hold that until the delivery by the depositary in es 
crow, in conformity with the conditions of holding, no 
title whatever passes to the grantee; and as already 
suggested, the only cases where the nominal title re- 
lates back are where, by reason of death or incapacity, 
such relation is necessary to sustain the deed. Bishop 
of Bath’s case, 3 Coke, 326, 36a; Bucknal’s case, id. 
35. But no such relation is any more effectual than is 
necessary for that purpose, and it dves not cut off in 
tervening rights of third persons. The grantor’s title 
may be levied on, and sold on execution, or otherwise 
dealt with so as to cut off the escrow. Jackson v. Row 
land, 6 Wend. 666. See also DeMesmey v. Gravelin, 56 
Ill. 93, and cases before cited; Murray v. Earl of Stair, 
2 Barn. & C. 82. It is said that where there is a vested 
right, under contract, for a valuable consideration, the 
validity of post-mortem arrangements stands ona dif- 
ferent footing from voluntary and revocable arrange- 
ments. Stanton v. Miller, 65 Barb. 58; Exton v. Scott, 
6 Sim. 31; Cook v. Brown, 34 N. H. 460, and cases be- 
fore cited; /emes v. Vanderheyden, 1 Paige, 385. And 
in Thomas v. Sowards, 25 Wis. 631, it was held that the 
deposit of a deed, upon conditions which were not set 
forth in terms, but referring to agreements not men- 
tioned in the deed, did not operate as a part perform- 
ance to take the case out of the statute of frauds, and 
became nugatory. 

If Mallory held the deed in question as Aden Taft's 
agent, to deliver it as his deed when the note should 
be executed, it could hardly be claimed that any such 
agency could exist. It remains to be seen whether 
there isany rule of law which will continue the au- 
thority of the depositary to act, when no claim or con- 
tract existed which the law could recognize as valid, 
when Aden died. In law this was purely a voluntary 
transaction, and when Mallory took the deed and un- 
signed note into his custody, defendant had no rights 
whatever resting in contract. The whole law as tothe 
relation back of an escrow in case of subsequently oc- 
curring death or disability is traced back to Shepard’s 
Touchstone, and one or two ancient authorities, which 
treat of it theoretically and without explanation. But 
so far as the authorities go, ancient or modern, they 
all assume that the relation back is founded on the 
unintended or unexpected occurrence of some disabil- 
ity without which the second delivery would have 
been the act, at its date, of the grantor, prevented 
without his original design. The reported cases, where 
such a retroactive effect has been given, are very 
rare. 

The case of Graham v. Graham, 1 Ves. Jr. 275, was 
the only one cited on the hearing where the grantee 
performed conditions after the death of the grantor. 
In that case there were a series of connected transac- 
tions which would have sustained the decree on other 
grounds besides these of escrow; but in that case, as 
in every one which seems to have been considered, the 
conditions to be performed by the grantee were con- 
templated as capable of performance, if not as calling 
for performance during the life of the grantor, so that 
if performed as contemplated, the transfer of the deed 
by the depositary would have been the grantor’s de- 
livery as of that date. Ifany other doctrine exists, it 
is very singular that there is no trace of it in the Eng- 
lish authorities, from which the law is derived, and on 
which it must be based, to take it out of the statutes 
of frauds and of wills. It would make the statute of 
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wills of very small efficacy if parties can provide, by 
verbal arrangements, for the passage of their estates 
after death, without the action of trustees, heirs, or 
representatives, in consideration of acts to be per- 
formed by their grantees when they will not be alive 
to understand or approve them. 

In such a case as this, the performance of the con- 
dition by defendant being a condition precedent, he 
could have taken no interest in the estate until Janu- 
ary, 1880, and up to that time there was no trustee to 
hold the title, and it must have have been in the heirs 
atlaw. Nothing could have been done during Aden 
Taft’s life to entitle defendant to the land, and the 
failure to obtain a delivery during life was therefore 
not the result of casualty or unforeseen events, but 
was the very essence of the condition_itself. The 
absence of any hint of the validity of such a deposit in 
escrow among the numerous cases, to be found where 
escrows have been treated of, is very convincing proof 
that in the absence of any contract relations requiring 
a conveyance, no such arrangement can be valid. It 
isas distinctly a testamentary provision as if it had 
been embodied in a will. But inasmuch as it rests 
chiefly in parol, it lacks the statutory requisites of a 
devise, which required no probate at common law, 
although it does in this State. 

There is no reason of public policy which would 
justify the enlargement of the range of cases where a 
title can rest for any of its essentials upon parol evi- 
dence. Some of the earlier authorities evidently con- 
template that all escrows should be evidenced by writ- 


ing. Such however does not appear to be the modern 
rule. It is easy to see how difficult it must be to be 


sure of the facts when the immediate parties have be- 
come incapable of explaining them. But to allow the 
performance of unwritten conditions to be purposely 
postponed till after death would be to practically re- 
move the restraints against parol and nuncupative 
wills, and to leave heirs and representatives unpro- 
tected against the divestiture of their estates by testi- 
mony which they have no means of contradicting. 
Finding no support for such consequences in the an- 
thorities, and seeing none in legal principles, we think 
the conveyance must be held invalid. 

The judgment must be reversed, and the case re- 
manded for a new trial. 

The otber justices concurred. 
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CONSTITUTIONAL LAW—RETROSPECTIVE LAWS 
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SUPREME COURT OF THE UNITED STATES, 
JANUARY 4, 1886, 





ANDERSON V. TOWNSHIP OF SANTA ANNA.* 

By the law of Illinois, unless there be a constitutional inhibi- 
bition, a legislature has power, when it interferes with no 
vested right, to enact retrospective statutes to validate in- 
valid contracts, or to ratify and confirm any act it might 
lawfully have authorized in the first instance. 

If a legislature has power to authorize asubscription to stock 
of a railroad by a township, and to provide, as a condi- 
tion precedent to such subscription, that a majority of 
the legal voters of such township signify their assent 
thereto, it has the power to legalize an election held for 
that purpose before the passage of the act of authoriza- 
tion, and to validate a subscription so made. 

N error to the Circuit Court of the United States for 
the Southern District of illinois. 





*S. C., 6 Sup. Ct. Rep. 413. 








This is an action to recover from the township of 
Santa Anna, established under the general township 
organization laws of Illinois, the amount of certain 
negotiable bonds, with interest coupons attached, 
signed by its supervisor and clerk, and purporting to 
have been issued by it on the first day of October, 
1867, ** under and by virtue of alaw of the State of 
Illinois, entitled ‘An act to amend the articles of asso- 
ciation of the Danville, Urbana, Bloomington & Pekin 
Railroad Company, and to extend the powers of and 
confer a charter upon the same,’ approved Feb. 28, 
1867, and in accordance with a vote of the electors of 
said township at the special election held July 21, 
1866, in accordance with said act.’? Each bond also re- 
cites that the faith of the township is ‘‘ pledged for the 
payment of said principal sum and interest.” The 
Circuit Court sustained a demurrer to the declaration, 
and amended declaration, and gave judgment for the 
township. 

The act of February 28, 1867, empowered the rail- 
road company to locate and construct a railroad from 
Pekin, in Tazewell county, through, or as near as prac- 
ticable, certain named towns to the eastern boundary 
of the State of Illinois. For the purpose of aiding in 
its construction, authority was given to incorporated 
towns or townships in counties acting under the town- 
ship corporation law, along the route of the road, to 
subscribe to the capital stock of the company in any 
sum not exceeding $250,000. By the thirteenth section 
of the act it is provided: 

‘*Sec. 13 No such subscription shall be made until 
the question has been submitted to the legal voters of 
such incorporation, town or township in which the 
subscription is proposed to be made; and the clerk of 
each of said towns or townships is hereby required, 
upon the presentation of a petition signed by at least 
ten citizens, who are legal voters and tax payers of 
such town or township for which he is clerk, and in 
which petition the amount proposed to be subscribed 
shall be stated, to post up notices in at least three pub- 
lic places in each town or township; which notice 
shall be posted not less than thirty days before the day 
of holding such election, notifying the legal voters of 
such town or township to meet at the usual place of 
holding elections insuch town or township, or some 
other convenient place named in such notice, for the 
purpose of voting for or against such subscription; 
provided that where elections may have already been 
held, and a majority of the legal voters of any town- 
ship or incorporated town were in favor of a subscrip- 
tion to said railroad, then and in that case no other 
election need be had, and the amount so voted for 
shall be subscribed as in this act provided; and such 
elections are hereby declared to be legal and valid, as 
though this act had been in force at the time thereof 
and all the provisions hereof had been complied 
with.” 

The pleadings allege that on the 21st of July, 1866, the 
township of Santa Anna, through which the road 
passed, ‘‘ held a special election upon the question of 
subscribing the sum of $50,000 to the capital stock of 
said Danville, Urbana, Bloomington & Pekin Railroad 
Company, at which said election a majority of the le- 
gal voters of said township voted for and were in 
favor of a subscription to the capital stock of said 
railroad company, by the said township,”’ of the said 
sum; that on the first of October, 1867, in pursuance 
of said vote, and of said act of Feb. 28, 1867, the then 
supervisor of the township subscribed, iu its name,the 
sum of $50,000, receiving from the railroad company, 
for the township, proper certificates of stock, and in 
connection with the township clerk, and in payment 
for such stock, executing and delivering to the com- 
pany the bonds and coupons in suit; that the town- 
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ship for nine consecutive years regularly and annualiy 
assessed taxes to meet the interest on suid bonds, and 
paid the same over without objection; that on the 
first day of December, 1865, the plaintiff purchased the 
bonds in suit at their par value from one Tiernan, to 
whom they had been sold by the company; that on 
the first Monday of September, 1869, and subsequently, 
the township, by its proper officers, participated as a 
stockholder in sundry meetings of the company’s 
stockholders; that on the 28th of October, 1871, its 
then supervisor caused the bonds to be registered in 
the office of the auditor of public accounts of Illinois, 
who indorsed on each bond his certificate to the effect 
that it had been registered in his office pursuant to the 
act of April 16, 1869, to fund and provide for paving 
the railroad debts of countic: townships, cities and 
towns; and that on the first day of July, 1874, the 
township exchanged this stock for a like amount of 
stock in another corporation, the Indianapolis, Bloom- 
ington & Western Railroad Company, which latter 
stock, during the time the township has held and 
owned it, has been worth as muchas fifty per cent of 
its par value. 

HARLAN, J. The record does not disclose the par- 
ticular ground upon which the Circuit Court sus- 
tained the demurrer and gave judgment for the town- 
ship; but we cannot understand how that result was 
possible, except upon the hypothesis that the act of 
Feb. 28, 1867, legalizing elections previously held, at 
which a majority of the legal voters of a township de- 
clared in favor of a subscription to the stock of this 
company, was unconstitutional. But the constitu- 
tionality of that very statute, in respect of the clause 
now before us, was directly sustained by this court in 
St. Joseph Tp. v. Rogers, 16 Wall. 644, 663. The ques- 
tion there was as to the validity of bonds issued by a 
township on the first of October, 1867, to the Danville, 
Urbana, Bloomington and Pekin Railroad Company, 
under the authority of the above-mentioned act of 
February 28, 1867, and in accordance with a popular 
vote at an election held in August, 1866. It was there 
contended that the act was unconstitutional and void, 
as creating a debt fora municipality against its will 
expressed in a legal manner. There, as here, the elec- 
tion referred to in the bonds was held without author- 
ity of law. Butthe court, speaking by Mr. Justice 
Clifford, said that according to repeated decisions of 
the Supreme Court of Illinois and of this court, de- 
fective subscriptions of the kind there made ‘ may, in 
all cases, be ratified where the Legislature could have 
originally conferred the power;”’ citing, among other 
cases, Cowgill v. Long, 15 Ill. 203, and Keithsburg v. 
Frick, 34 id. 405. 

In Cowgill v. Long, 15 Ill. 202, it appears tuat a stat- 
ute of Illinois authorized the legal voters of any school 
district to meet together at a certain time in any year 
and determine by vote whether a tax should be levied 
for the support of common schools, for building aud 
repairing school houses, or for other school purposes. 
The inhabitants of a district held an election. and voted 
a tax for the purpose of erecting a schvol-house. The 
tax was assessed and steps taken for its collection; but 
as the election was not held at the time directed by the 
statute, certain tax payers, whose property was levied 
on and was about to be sold, instituted a suit to enjoin 
the sale. Pending that suit the Legislature passed an 
act declaring the vote and tax to be “good, valid and 
effectual in law and in equity,” and legalized what had 
been done by the local officers in reference to the as- 
sessment of the tax. The court held thatalthough the 
tax was voted at a time not authorized by law, and 
was not so certified as to become a valid tax, “it was 
clearly competent for the Legislature to remedy these 
defects while the tax remained uncollected.”’ ‘‘ Laws 
of this character,” said Chief Justice Treat, delivering 





the unanimous opinion of the court, ‘‘are often passed 
to secure the collection of taxes defectively levied, and 
there can be no objection to their validity.” 

In Keithsburg v. Frick, 34 Ill. 421, one of the ques- 
tions presented was as to the validity of an act of 1857, 
giving a special charter to the town of Keithsburg,and 
conferring upon it authority to subscribe stock to a 
certain railroad company, and at the same time legal- 
izing and confirming a previous subscription to the 
stock of the same corporation by the town while act- 
ing under the general incorporation law for towns and 
cities. The court, speaking by Mr. Justice Breese, 
said: ‘‘If the subscription was made under the organ- 
ization allowed by the general incorporation law of 
1849, the 17th section of the act of 1857 legalizes and 
confirms it. The subscription therefore was good if 
made under the act of 1857 as an original subscription 
under the second section, or as a subscription made 
under the act of 1849, confirmed as it is by the 17th 
section of the act of 1857. The bonds may be regarded 
as issued by the old corporation, confirmed by the new 
act, or as a new issue under the second section of the 
act of 1857." 

In Schofield v. Walkins, 22 Ill. 66, 73, one of the ques- 
tions was as to the constitutionality of a statute which 
legalized the acts and proceedings of certain school- 
district trustees in uniting districts and levying and 
collecting taxes for building houses, and for the sup- 
port of schools therein, and provided that all proceed- 
ings may be had in the same manner as if those pro- 
ceeding had been strictly regular and legal. The court 
said, by Walker, J., that there could be no doubt that 
“the Legislature have the power to form a school dis- 
trict, or may legalize the acts of officers in attempting 
to form a district, so as to render such district legal; 

* * * and the power to cure irregularities in the 
manner of levying a tax is equally undoubted, and so 
far as this tax was levied for the purposes specified in 
the act, there is no doubt that the levy is thereby made 
valid.”’ 

These cases were all determined before the bonds in 
suit were issued. While they are not analogous in 
every respect to the one before us, they seem to rest 
upon the principle that the Legislature, when not re- 
stricted by the Constitution, may by retroactive stat- 
utes legalize the unauthorized acts and proceedings of 
subordinate municipal agencies, where such acts and 
proceedings would have been valid if done under leg- 
islative sanction previously given. 

The decision in St. Joseph 7p. v. Rogers only gave 
effect to principles announced by the State court prior 
to the issuing of the bonds. If according to the law 
of Illinois, as declared by its highest court at the time 
the bonds in suit were issued, the act of Feb. 28, 1867, 
was a valid exercise of legislative power, the rights of 
the purchasers or holders could not be affected merely 
by subsequent change of decision; for it is the long- 
established doctrine of this court—from which, as said 
recently in Green Co. v. Conness, 109 U. 8. 105; 8. C., 
3 Sup. Ct. Rep. 69, we are not disposed to swerve— 
that where the liability of a municipal corporation 
upon negotiable securities depends upon a local stat- 
ute, the rights of the parties are to be determined ac- 
cording to the law as declared by the State courts at 
the time such securities were issued. 

In Douglas vy. County of Pike, 101 U. 8. 677, the chief 
justice said: ‘‘ After a statute has been settled by ju- 
dicial construction, the construction becomes, so far 
as contract rights are concerned, as much a part of the 
statute as the text itself, and a change of decision is to 
all intents and purposes the same in effect on contracts 
as an amendment of the laws by means of a legislative 
enactment.’’ See also County of Ralls v. Douglas, 105 
U. 8S. 732; Olcott v. Supervisors, 16 Wall. 678; City v. 
Lamson, 9 id. 477, 485; Boyd v. Alabama, 94 U. 8. 645; 
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Taylor v. Ypsilanti, 105id. 71; Thompson v. Lee Co., 3 
Wall. 330; Brown v. Mayor, 63 N. Y. 239, 244; Cooley 
Const. Lim. (4th ed.) 474, 477; Dill. Mun. Corp., § 46. 

If however we are in error in our interpretations of 
the decisions in Cowgill v. Long, Schofield v. Walkins, 
and Keithsburg v. Frick, it results that when the bonds 
were executed there was no decision of the State court 
in reference to the power of the Legislature to enact 
the statute of Feb. 28, 1867. Inthat case the duty of 
this court is to determine, upon its independent judg- 
ment, what was the law of Illinois when the rights of 
the parties accrued. 

In Burgess v. Seligman, 107 U. S. 33; 8. C., 2 Sup. Ct. 
Rep. 10, the court had occasion to re-examine all its 
prior adjudications concerning the obligation of the 
Federal courts to follow the decisions of the State 
courts upon questions of locallaw. Mr. Justice Brad- 
ley, speaking for the whole court, after observing that 
the Federal courts had an independent jurisdiction in 
the administration of State laws, co-ordinate with, 
and not subordinate to that of the State courts, and 
are bound to exercise their own judgment as to the 
meaning and effect of these laws, said: ‘‘So when con- 
tracts and transactions have been entered into, and 
rights have accrued thereon, under a particular state 
of the decisions, or where there has been no decision 
of the State tribunals, the Federal courts properly 
claim the right to adopt their own interpretation of 
the law applicable to the case, although a different in- 
terpretation may be adopted by the State courts after 
such rights have accrued. But even in such cases, for 
the sake of harmony and to avoid confusion, the Fed- 
eral courts will lead toan agreement of views with the 
State courts if the question seems to be balanced with 
doubt.”” Any other rule, it was further said, would 
defeat the very object of giving to the National courts 
jurisdiction to administer the laws of the States in 
controversies between citizens of different States.”’ 

Assuming then for the purposes of this case that the 
question of legislative power as here presented had 
not, when the bonds in suit were issued, been finally 
determined by the State court, we perceive no reason 
to doubt the correctness of the} decision upon this 
point in St. Joseph Tp. v. Rogers. It is not claimed 
that the Constitution of Illinois, in terms, forbade re- 
trospective legislation. But the statute in question is 
supposed to be obnoxious to that clause which pro- 
vides that ‘‘the corporate authorities of counties, 
town-ships, school-districts, cities, towns and villages 
may be vested with power to assess and collect taxes 
for corporate purposes.”’ 

Numerous decisions of the State court, to which our 
attention has been called in other cases, construe that 
provision as defining, not simply the class of munici- 
pal officers upon whom the power of taxation for local 
purposes may be conferred, but the purposes for which 
that power may be exerted. Those decisions are to 
the effect that within the meaning of the Constitution 
the corporate authorities of a township like Santa 
Anna are the electors; and that while the construction 
of a railroad, through or near the township, would be 
a corporate purpuse within the meaning of that instru- 
ment, adebt for that object could not be imposed 
upon it without the consent of its corporate authori- 
ties—that is, without the consent of the electors. 
These principles fall far short of sustaining the propo- 
sition that the curative clause of the act of Feb. 28, 
1867, was unconstitutional; for the Legislature did not 
in any just sense impose a debt upon Santa Anna 
township against the will of its corporate authorities, 
the electors. The act embraces only townships which 
by a majority of their legal voters, at an election pre- 
viously held, had declared for a subscription. That 


such majority was given at an election held by the 





township in the customary form is averred in the dec- 
laration and is admitted by the demurrer. The cura- 
tive act only gave effect to the declared will of the 
electors. As the Constitution of the State did not 
provide any particular mode in {which the corporate 
authorities of a township should manifest their will- 
ingness or desire to incura municipal debt for rail- 
road purposes, we perceive no reason why the action 
of the majority of legal voters, at an election held in 
advance of legislative action, might not be recognized 
by the Legislature, and constitute the basis of its sub- 
sequent assent to the creation of such indebtedness, 
and its ratification of what had been done. 

In Grenada Co., etc., v. Brogden, 112 U. 8S. 271; 8.C., 
5 Sup. Ct. Rep. 125, where somewhat the same ques- 
tion was involved, wesaid: ‘‘Since what was done in 
this case by the constitutional majority of qualified 
electors and by the board of supervisors of the county 
would have been legal and binding upon the county, 
had it been done under legislative authority previously 
conferred, it is not perceived why subsequent legisla- 
tive ratification is not, in the absence of constitu- 
tional restriction upon such legislation, equivalent to 
original authority.’’ See also Thompson v. Perrine, 
103 U. S. 815; Ritchie v. Franklin, 22 Wall. 67; Zhomp- 
son v. Lee Co., 3 id. 327; City v. Lamson, 9id. 477, 485; 
Campbell v. City of Kenosha, 5 id. 194; Otoe Co. v. Bald- 
win, 111 U. S. 15; 8. C., 4 Sup. Ct. Rep. 265. 

The same principle was announced by the Supreme 
Court of Illinois in a very recent case (United States 
Mortgage Co. v. Gross, 93 Ill. 494), involving the con- 
stitutionality of a statute of Illinois which was retro- 
spective in its operation. ‘‘ Unless,’’ said the court in 
that case, “ there be a constitutionalinhibition, a Leg- 
islature has power, when it interferes with no vested 
right, to enact retrospective statutes to validate in- 
valid contracts, or to ratify and confirm any act it 
might lawfully have authorized in the first instance.” 
It cannot be denied that the Legislature could law- 
fully have authorized a subscription by Santa Anna 
township to the stock of this road, upon the assent in 
some proper form of a majority of its legal voters. 
The act of 1867 interfered with no vested right of the 
township; for as an organization entirely for public 
purposes, it had no privileges or powers which were not 
subject, under the Constitution, to legislative control. 
The statute did nothing more than to ratify and con- 
firm acts which the Legislature might lawfully have 
authorized in the first instance. 

We infer from the arguments before us that the Cir- 
cuit Court felt obliged by the decision in Zownship of 
Elmwood vy. Marcy, 92 U. 8. 289, to hold the act of 
Feb. 27, 1867, to be unconstitutional. In that case the 
main question was as to the liability of Elmwood town- 
ship upon bonds issued in its name by its supervisor 
and town clerk under the authority, not of that act, 
but of one passed April 17, 1869, which legalized and 
confirmed, and declared to be binding upon the town- 
ship, an additional subscription to the stock of the 
Dixon, Peoria & Hannibal Railroad Company, pur- 
suant to the vote of a majority of legal voters of the 
township at an election held at a time when the town 
had exhausted its power to subscribe. The bonds 
then in suit were issued on the 27th of April, 1869. The 
majority of the court in that case held the act of April 
17, 1869, to be unconstitutional entirely upon the au- 
thority of Harwood v. St. Clair Drainage Co., 51 Il. 
130; People v. Mayor, id. 17; Hessler v. Drainage 
Com’ rs, 53 id. 105; Lovingston v. Wider, id. 302; Mar- 
shall v. Silliman, 61 id. 218; and Wiley v. Silliman, 62 
id. 170. 

We have already seen that St. Joseph v. Rogers, ubi 
supra, maintained the validity of the very act now be- 
fore us, upon the authority, as well of the then exist- 
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ing law of the State as declared by its highest court, 
as of our own decisions upon the general question of 
the power of the Legislature to legalize that which it 
might have originally authorized. Although the de- 
cision in that case was cited by counsel in Elmwood v. 
Marcy, the court, in the latter case, did not refer to it 
or overrule it, but applied to the Elmwood bonds the 
principles announced in the later decisions of the State 
court. While the courts of the United States accept 
and apply the construction of a State Constitution or 
of a local statute, upon which the rights of parties de- 
pend, which has been fixed by the course of decisions 
in the State court, it is the settled doctrine of this 
court that rights accruing under one construction will 
not be lost merely by a change of opinion in the State 
court; and where such rights have accrued, before the 
State court has announced its construction, the Fed- 
eral courts, although leaning to an agreement with the 
State court, must determine the question upon their 
own independent judgment. If the decisions of the 
State court, commencing with Harvard vy. St. Clair 
Drainage Co. would, if applied here, require an affirm- 
ance, we cannot depart from the long-established doc- 
trine which makes it our duty to determine the rights 
of parties, where those rights depend upon the local 
law, according to that law as judicially declared at the 
time such rights accrued, or in the absence of any such 
declaration, according to the law as in our judgment 
it then was. 

We are of opinion that the demurrer should have 
been overruled. The judgment is reversed, with di- 
rections for further proceedings in conformity with 


this opinion. 
—_.——————— 


MASTER AND SERVANT— NEGLIGENCE—INDE- 
PENDENT CONTRACTOR. 


NEW YORK COURT OF APPEALS, FEBRUARY 9, 1886. 


HEXAMER vy. WEBB. 


Defendant, the proprietor of a hotel, entered into a contract 
with one B., whereby B. was to adopt some means by way 
of alterations in the eaves of the hotel which would pre- 
vent pigeons from making their nests there. The manner 
of doing the work was left entirely to B.’s judgment; and 
in doing the work, B. swung a ladder under the eaves, and 
during a beavy wind a plank was blown therefrom and in- 
jured the plaintiff, who sued the defendant for the injur- 
ies thus sustained. 

Held, that B. was an independent contractor, and the defend- 
ant was not liable for his negligence or that of his servants. 
PPEAL from a judgment of the General Term of 

the Court of Common Pleas for the city and 
county of New York, affirming a judgment of the trial 
term of that court, dismissing the plaintiff's com- 
plaint. 
The facts appear in the opinion. 


I. T. Williams, for appellant. 
George S. Hamlin, for respondent. 


MruteR, J. This action was brought by the plaintiff 
to recover damages alleged to have been sustained by 
means of the negligence of defendant’s agents and 
servants in makingrepairs and improvements to the 
hotel of the defendant, situated in the city of New 
York. 

The alleged negligence consisted in fixing and secur- 
ing the staging used in performing the work, and the 
proof showed that the ladder used as a scaffold was 
suspended from the roof over the eaves of the hotel, 
and upon it were placed planks which were used as a 
platform upon which the workmen employed stood to 
do the work. This scaffold was moved from time to 








time around the bay windows from place to place. A 
heavy wind was blowing, and while shifting the lad- 
der & gust came, and the working of the wind and the 
grating against the cornice and wall cut the rope 
which held the planks on the ladder, and the wind 
turned the planks up so that they fell, and one of them 
in falling to the sidewalk bounded and struck the 
plaintiff. One Burford, who was engaged in the roofing 
and cornice business, was employed by the defendant 
to do the work, which was intended to obviate a diffi- 
culty caused by pigeons making their nests under the 
eaves of the roof of the hotel. At the close of the tes- 
timony a motion was made to dismiss the complaint 
upon the ground, among others, that if there was 
proof of negligence, it was uot the negligence of the 
defendant or his agent or servants, but of an inde- 
pendent contractor, and the plaintiff's counsel then 
asked to go to the jury upon several grounds which 
were stated and refused, and the motion to dismiss 
the complaint was granted, and the defendant’s coun- 
sel excepted to the decision of the court. 

The employment of Burford was of a general char- 
acter, and the contract between him and the defend- 
ant was not restricted as to time or amount or the 
specific services which were to be rendered. The ac- 
cident occurred while Burford and his men were en- 
gaged in the performance of his work, and this action 
was sought to be maintained upon the ground that the 
workmen employed, including Burford, were the ser- 
vants of the defendant, and that the defendant, as 
owner of the real estate, was responsible to third per- 
sons for the carelessness, negligence or want of skill 
in those who were carrying on or conducting the busi- 
ness, and this whether the persons employed were 
working for wages or on contract. 

We think that the principle laid down has no appli- 
cation to the facts presented in the case at bar. As a 
general rule, where a person is employed to perform a 
certain kind of work in the nature of repairs or im- 
provements to a building by the owner thereof, which 
requires the exercise of skill and judgment as a me- 
chanic, the execution of which is left entirely to his 
discretion, with no restriction as to its exercise, and 
no limitation as to the authority conferred in respect 
to the same, and no provision is especially made as to 
the time in which the work is to be done, or as to the 
payment for the services rendered, and the compeusa- 
tion is dependent upon the value thereof, such person 
does not occupy the relation of a servant under the 
control of the master, but he isan independent con- 
tractor, and the owner is not liable for his acts or the 
acts of his workmen who are negligent and the cause 
of injury to another. If the owner of a building em- 
ploys a mechanic to make repairs upon the same with- 
out any specific arrangement as to the terms and con- 
ditions, such employment is in the nature of an inde- 
pendent contract, which imposes upon the employee 
the responsibility incurred by acts of negligence caused 
by himself or those who are aiding him in the per- 
formance of the work. It is absolutely essential, in 
order to establish a liability against a party for the 
negligence of others, that the relation of master and 
servant should exist. 

In King v. N. Y. C. & H. R. R. Co., 66 N. Y. 184, 
the rule applicable to such a case is laid down by An- 
drews, J., as follows: ‘‘It isnot enough, in order to 
establish the liability of one person for the negligence 
of another, to show that the person whose negligence 
caused the injury was at the time acting under the 
employment of the person who is sought to be charged. 
It must be shown, in addition, that the employment 
created the relation of master and servant between 
them. Unless the relation of master and servant ex- 
ists the law will not impute to one person the negli- 
gent act of another.” 
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In the case considered we think that by the contract 
between the defendant and Burford the relation of 
master and servant was not created. Burford was a 
mechanic engaged in a particular kind of business, 
which qualified him for the performance of the work 
which he was employed to do. By the arrangement 
with the defendant he was an independent character, 
engaged to perform the work in question. He was em- 
ployed to accomplish a particular object by obviating 
the difficulty which he sought to remove. The mode 
and manner in which it was sought to be done and the 
means to be employed in its accomplishment were 
left entirely to his skilland judgment. Every thing 
connected with the work was wholly under his direc- 
tion and control. No right was reserved to the de- 
fendant to interfere with Burford or the conduct of 
the work. It was the result which was to be attained 
that was provided for by the contract without any 
particular method or means by which it was to be ac- 
complished. So long as the contractor did the work, 
the defendant had no right to interfere with his way 
of doing it. The fact that no price was fixed and no 
specifications made as to the work to be done did not 
render the contract one of mere hire and service, or 
create the relation of master and servant between the 
parties. 

It cannot, we think, be said that Burford did not 
agree to do the work required of him, and that no con- 
tract was made, because after the subject-matter had 
been considered and talked about, and the difficulties 
attending the work, Burford said he would try and 
do something, and the defendant replied he didn’t care 
how he did it. The conversation had amounted in 
law to an agreement that Burford would perform all 
the work that was required of him, according to his 
own judgment as to what was necessary to be done to 
accomplish the object intended. He was an independ- 
ent contractor, and the men employed by him were 
his servants, and had nothing to do with the defend- 
ant. Burford was not the agent of the defendant in 
any sense in purchasing the material or in hiring the 
men to do the work. That the work was charge for 
by the day could make no difference, and did not alter 
the position which Burford occupied in reference to 
the defendant as an independent contractor. It did 
not give defendant control over the job, or authority 
to hire or discharge the men, or render him in any way 
liable to them instead of Burford. It is very evident 
that the men employed were the servants of Burford, 
and therefore the defendant cannot be made responsi- 
ble for their negligence. The test to determine 
whether one who renders service to another does so as 
a contractor or not, is to ascertain whether he renders 
the service in the course of an independent occupation 
representing the will of his employer only as to the re- 
sult of his work, and not as the means by which it is 
accomplished. Shearm. & Redf. Neg., § 76. 

In Blake v. Ferris, 5 N. Y. 58, within the rule last 
stated, it has been held that when a man is employed 
in doing a job or piece of work with his own men, and 
employs others to help him, or to execute the work 
for him, and under his control, he is the superior who 
is responsible for their conduct, no matter for whom 
he is doing the work. To attempt to make the pri- 
mary principal or employer responsible in such cases 
would be an attempt to push the doctrine of respond- 
eat superior beyond the reason on which it is founded. 
Upon these authorities there would seem to be no 
question as to the character of Burford’s employ- 
ment. 

We are referred by the learned counsel for the appel- 
lant to numerous authorities as upholding the doc- 
trine that Burford was not engaged in an independ- 
ent employment, and that the defendant was there- 





fore liable. After a careful examination we are satis- 
fied that none of them sustain this position. Those 
cited from this State are certainly in a contrary direc- 
tion. The other cases cited are clearly distinguisha- 
ble from the case at bar, and establish no rule adverse 
to that which is supported, as we have seen, by the au- 
thorities in this State. The claim that the ladder or 
scaffold suspended under the eaves of a hotel was a 
nuisance is not well founded. The proof on the trial 
did not show that the building was on the line of the 
street. It did show that the hotel was separated from 
the sidewalk by an area of fifteen feet. Without fur- 
ther proof it is difficult to see how the ladder or stag- 
ing could be regarded as such an obstruction to the 
street as to constitute a nuisance. The action is based 
upon the ground of negligence, and there is nothing in 
the complaint alleging that the scaffold was suspended 
over the sidewalk, or wasin any respect an obstruc- 
tion to the street. The gist of the action is negligence 
and unskilfulness in the construction of the scaffold- 
ing. lt may be added that the scaffold itself was sus- 
pended for a legitimate purpose connected with the 
reparation and improvement of the building. It was 
not necessarily injurious and dangerous or an obstruc- 
tion on the streets, and if properly used might well be 
employed for the purpose intended. It could only be- 
come dangerous by being improperly constructed or 
by some wrongful of willful act. In view of all the 
facts it cannot, we think, be maintained that the scaf- 
fold necessarily was a nuisance. The claim that the 
ladder was suspended in violation of the city ordi- 
nance is not well founded. The ordinance referred to 
prohibits the hanging of any goods, wares or merchan- 
dise, or any other thing, in front of any building, at a 
greater distance than one foot. The ordinance was 
aimed at the obstruction of the streets. It is not ap- 
parent that the ladder overhung the street, but even if 
such was the case it was a mere temporary structure 
erected for the purpose of repairing the building, and 
not an obstruction within the meaning and spirit of 
the ordinance, which it is manifest was directed against 
goods, etc., which were exposed for sale, or for the 
purpose of attracting public attention thereto. The 
construction contended for would prevent the use of 
scaffolds in the reparation of buildings which never 
could have been intended. 

It is also insisted that the work in question was in- 
trinsically dangerous, and hence the party authorizing 
it would be liable whether he did the work himself or 
let it out on contract. The answer to this position is 
that the work itself was not necessarily injurious or 
dangerons. It was merely necessary repairs or im- 
provements for the benefit of the building, which un- 
der ordinary circumstances could be made without 
serious results. The accident was caused by a gust of 
wind, which might well occur in the performance of 
any work of asimilar character, and which could not 
well be guarded against or provided for. Theact itself 
could only become dangerous and cause injury by 
some unforeseen circumstance, and the rule stated is 
not applicable. 

There is, we think no force in the position that the 
injury complained of was the result of an act abso- 
lutely necessary for the contractor to do in order to ac- 
complish the desired end, and the suspending of the 
ladder may therefore be said to have been done by the 
defendant, and he is liable, although it was done by 
an independent contractor. Itis apparent from the 
evidence that the injury resulted not from any thing 
contracted for by the defendant, but something collat- 
eral thereto. The defendant's contract related to the 
improvement of the building alone. What was neces- 
sary to be done for that purpose, and the manner in 
which it should be done, rested with the skill and 
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judgment of the contractor. The defendant was ab- 
sent at the time, and had no knowledge of what was 
done or the manner in which it was done. The doing 
of the work and the mode in which it was to be ac- 
complished were matters collateral to the contract be- 
tween the defendant and Burford. For these the de- 
fendant could not be held responsible. 

After a careful consideration of the questions pre- 
sented, it follows that no error was committed by the 
judge in dismissing the complaint, or in his refusal to 
allow the case to goto the jury, nor did he err upon 
the trial in striking out the testimony given as to the 
declaration of one of the witnesses sworn upon the 
trial. . 

The judgment should be affirmed. 

All concur. 

Judgment affirmed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


MASTER AND SERVANT — NEGLIGENCE — DEFECTIVE 
MACHINERY.—Plaintiff, a servant in defendant’s em- 
ploy, was injured by a machine, at which he was work- 
ing, and which was held in check by pressing his foot 
upon a pedal. While working the machine his foot 
slipped from the pedal, the machine suddenly started 
and his hand was caught and crushed. Plaintiff 
claimed negligence on the part of the defendant for 
not providing a clutch or some contrivance other than 
the pedal to hold the machine in check; and he testi- 
fied that before the accident he had called the defend- 
ant’s attention to the danger and requested a change 
or improvement in that respect. The plaintiff had 
worked the machine in that condition fora long time, 
and the pedal used on the machine in question was the 
same as used on all machines of that make. In an ac- 
tion to recover for the injuries received, held, that the 
action could not be maintained; that the defendant 
could not be required to provide himself with other 
machinery or with new appliances, or to elect between 
the expense of so doing and the imposition of damages 
resulting from such an accident. It is evident that 
this is not a case where the machine, by means of the 
business carried on, was temporarily out of repair, as 
in Clarke v. Holmes, 7 Hurl. & N. 937; or Kain v. 
Smith, 89 N. Y. 375, or where the defect exposed the 
servant to any latent extraordinary danger, but at 
most one where the employer failed to discard a ma- 
chine, or part of a machine, and supply its place with 
something different, and in the opinion of the plain- 
tiff, something safer. He was under no obligation to 
do so. The machine was safe in any view of the evi- 
dence, so long as the pedal was pressed by the opera- 
tor. It was not automatic; neither was the proposed 
substitute. Each required the attention of an intelli- 
gent actor, and the real condition and efficacy of the 
one in use was not concealed from or unknown to the 
servant. He knew as much about it, and the risk at- 
tending its use, as the master. The defendant could 
not be required to provide himself with other machin- 
ery or with new appliances, nor to elect between the 
expense of so doing, and the imposition of damages 
for injuries resulting to servants from the mere use of 
an older or different pattern. In the absence of de- 
fective construction, or of negligence or want of care 
in the reparation of machinery furnished by him, the 
master incurs no liability for injuries arising from its 
use. The general rule is that the servant accepts the 
service subject to the risks incidental to it, and where 
the machinery and implements of the employer’s 
business are at that time of acertain kind or condi- 
tion, and the servant knows it, he can make no claim 
upon the master to furnish otheror different safe- 





guards. DeForest v. Jewett, 88 N. Y. 264, where a 
car-coupler stepped into a sluice in defendant’s yard 
and was run over. Hayden v. Smithville Manf’g Co., 
29 Conn. 548, where an employee in a mill received an 
injury to his hand by being caught in the gearing of a 
spring frame. In Gibson v. Erie R. Co., 63 N.Y. 
449, the last case is cited with approval, and the rule 
applied where an employee was killed by a projecting 
roof. Under such circumstances the servant is re- 
garded as voluntarily taking the risks resulting from 
the use of the machinery, unless as is said, the master 
by urging on the servant, or coercing him into danger, 
orin some other way, directly contributes to the in- 
jury, or assumes the risk. Kain v. Smith, supra; 
Hawley v. Northern Cent. Ry., 82 N. Y. 370, cited by 
respondent, went upon that ground, and although in 
one the tool was defective, and in the other, the road- 
bed out of repair, negligence was not imputed to the 
servant. This exception is relied upon by the re- 
spondent. We think the evidence does not bring the 
defendant within it. If the defect had been in the 
pedal and a promise made to repair that, and yet di- 
rections given for its use, it might be otherwise, but 
here the promise, if there was any, concerned a new 
appliance, not attached to that particular machine, 
nor to any machines of that make. The ‘Adams ma- 
chines,”’ as the plaintiff's witnesses proved, were uni- 
formly furnished with the pedal. A clutch had never 
been seen on one. They were for different purposes. 
The pedal was to stop the machine; the clutch was to 
put the machine in motion. But we think there was 
no promise made to the plaintiff nor inducement of- 
fered him to take the risk. Sweeney v. Berlin and 
Jones Envelope Co. Opinion by Danforth, J. 
[Decided March 2, 1886.] 


NEGLIGENCE—EYE INJURED BY CINDER FROM LOCO- 
MOTIVE—DAMAGES—ONE OF TWO CAUSES — DEFEND- 
ANT RESPONSIBLE FOR ONE.—While plaintiff, in the 
course of his employment, was driving a horse-car, a 
hot cinder from a locomotive of the defendants, then 
passing overhead, fell upon und was driven into the 
plaintiff's eye, inflicting a serious injury. Held, that 
in the absence of evidence to show that the accident 
occurred from any fault, negligence or unskilfulness 
on the part of the defendant, plaintiff was not entitled 
to recover. In an action to recover damages oc- 
casioned by one of two causes, for one of which a rail- 
road company is responsible and not for the other, the 
plaintiff must failif his evidence does not show that 
the damages were produced by the former cause; he 
must also fail if it is just as probable they were caused 
by the one as by the other. Searles v. Manhattan Ry. 
Co. Opinion by Earl, J. 

[Decided March 2, 1886.] 


TAXATION—ACT 1885, CHAPTRR 427, ‘‘OWNER” OF 
LAND—PETITION TO CANCEL SALE.—Under the act of 
1855, ch. 427, §§ 83-5, the ‘‘owner”’ of lands presented 
his petition tothe comptroller of the State, asking 
that a sale of lands for unpaid taxes be cancelled, and 
that any conveyance by virtue thereof be set aside and 
discharged of record. The comptroller denied the 
prayer of the petitioners, and on review his determi- 
nation was affirmed. On appeal to this court, held, 
that no right of the appellant was finally determined 
by the comptroller, nor was he a person aggrieved by 
the decision in question. The owner is not a party to 
the proceeding, and he cannot in this way test the 
validity of the sale or the tax. People, ex rel. Wright, 
v. Chapin. Opinion by Danforth, J. 

[Decided March 2, 1886.] 

CONTRACT—DIVIDING PROFITS ON SALE OF REAIL ES- 
TATE—TAKING ADVANTAGE OF OWN DEFAULT.—Plain- 
tiff assigned to defendant a contract for the sale of cer- 
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tain real estate, and a written agreement was entered 
into between the parties whereby defendant was to 
pay plaintiff $450, on the sale of the premises by de- 
fendant, or else give him one-third of the amount 
realized over $5,000. The defendant did not take a 
deed of the premises within the time limited by the 
contract of sale. In an action to recover the amount 
agreed to be paid by defendant, under the agreement, 
held, that plaintiff was entitled to recover, and that 
the defendant could not take advantage of his own 
fault or neglect, to defeat the plaintiff's rights. Hus- 
sonv. Oppenheim. Opinion per Curiam. 

[Decided March 2, 1886.] 


STATUTE OF FRAUDS—SALE OF GOODS — PAYMENT 
AND ACCEPTANCE SUBSEQUENT.— The defendants, at 
West Troy, N. Y., on the 28th day of February, 1880, 
orally sold to the plaintiffs about eight hundred tons 
of ice, which was being cut at Round pond, near Glens 
Falls, N. Y., and agreed to place the same in a house 
which they warranted should be a good, substantial 
house, which should stand a year. The plaintiffs 
orally agreed to pay for saidice the sum of eighty 
cents aton. No memorandum was made in writing 
of this contract, and no money was paid at that time. 
Sometime after this, said ice was received and accepted 
by the plaintiffs in said house built by the defendants. 
After this, about May 1, 1880, the plaintiffs gave the 
defendants $615 in full for said ice, by crediting said 
amount on an account Wight had against Tupper. 
When said credit was given, nothing was said by 
either party about said contract or its terms. About 
May 10, 1880, the house fell. It was not properly con- 
structed; it was neither good nor substantial; its de- 
fects were latent. They were not discovered by the 
plaintiffs before said house fell, and could not have 
been discovered by an inspection of the building be- 
fore it fell. Its defects were known to the defend- 
ants. The plaintiffs suffered damages to the amount 
of $4,131. The complaint was ordered amended to de- 
mand as damages the amount proved. The defend- 
ants on the trial introduced no evidence, but defend- 
ants’ counsel moved for:a nonsuit. It is conceded 
that the oral contract of February 28, 1880, for the sale 
and storage of the ice was, when made, void under the 
statute of frauds. It must also be conceded under the 
decisions in this State, that it was not validated by the 
payment made in May, 1880. By our statute, payment 
operates to take an oral contract for the sale of goods 
for the price of $50 or more, out of the statute, only 
when made at the time of the contract. 2 Rev. Stat. 
136, § 3. The decisions have construed this provision 
of the statute with great strictness. Hunter v. Wet- 
sell, 57 N. Y. 875; S. C., 84 id. 549; Allis v. Read, 45 id. 
142. It is in substance held that payment subse- 
quently made, although conforming to the oral agree- 
ment, is insufficient of itself to make the prior oral 
agreement valid. There must be enough in addition 
to the act of payment, to show that the terms of the 
prior oral contract were then in the minds of the 
parties, and were re-affirmed by them, and this 
being shown, a cause of action arises, not on the prior 
oral contract, but on the new contract made at the 
time of the payment. The plaintiffs did not bring 
their case within this principle. There was no re- 
statement of the terms of the prior oral agreement 
when the payment of May 1, 1880, was made and no 
express recognition thereof, nor was the payment 
made for the avowed purpose of binding the prior bar- 
gain. It is expressly found that when the payment 
was made nothing was said by either party about the 
contract of February 28, 1880, or its terms. Buta 
prior void contract may be validated by a subsequent 
receipt and acceptance by the buyer pursuant thereto 
of the goods, or part of,them, which are the subject of 





the contract. 2 Rev. Stat. 136,§3; McKnight v. Dun- 
lop, 5N. Y. 537. Where this has been done the cause 
of action arises on the original oral agreement, au- 
thenticated by the act of acceptance. There is no 
statute difficulty asin the case of a subsequent pay- 
ment, because the statute does not, as in that case, re- 
quire that the acceptance must be at the time of the 
making of the oral agreement. Jackson v. Tupper. 
Opinion by Andrews, J. [See 15 Am. Rep. 508; 20 Hun, 
416.—EpD.] 

[Decided March 2, 1886.] 


————_>____——__ 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

EVIDENCE — FRAUD — ADMISSIONS AND DECLARA- 
TIONS OF VENDOR AFTER SALE.—Admissions and dec- 
larations of the vendor after an alleged fraudulent 
sale may be offered in evidence to affect the title of 
the vendee, when the facts which the evidence tended 
to establish, apart from such admissions and declara- 
tions, indicate collusion between the parties to the 
transaction, for the purpose of delaying the creditors 
of the vendor, if such admissions and declarations, 
though not precisely concurrent in time with the sale, 
were made on the same day, and plainly in further- 
ance of the fraudulent design. Jones v. Simpson. 
Opinion by Harlan, J. 

[Decided Feb. 1, 1886.] 


CONTRACT — PERFORMANCE UNDER STATUTE OF 
FRAUDS.—It is well settled that when one person pays 
money or performs services for another upon a con- 
tract void under the statute of frauds, he may re- 
cover the money upon acount for money paid to the 
use of defendant at his request, or recover for the ser- 
vices upon the quantwm meruit count. Wetherbee v. 
Potter, 99 Mass. 354; Gray v. Hill, Ryan & M. 420; 
Shute v. Dorr, 5 Wend. 204; Ray v. Young, 13 Tex. 
550. Butin such cases the suit should be brought 
upon the implied promise. Buttemere v. Hayes, 5 
Mees. & W. 456; Griffith v. Young,12 East, 513; Kid- 
der v. Hunt, 1 Pick. 328. Dunphy v. Ryan. Opinion by 
Woods, J. 

[Decided Jan. 1886.] 


DAMAGES— EXEMPLARY — WHEN RECOVERABLE IN 
ToRT.—‘‘It is a well-established principle of the 
common law,’’ said Mr. Justice Grier in Day v. Wood- 
worth, 13 How. 363, 371, ‘‘thatin actions of trespass 
and all actions on the case for torts, a jury may inflict 
what are called exemplary, punitive, or vindictive 
damages upon a defendant, having in view the enor- 
mity of his offense rather than'the measure of compen- 
sation to the plaintiff. We are aware that the pro- 
priety of this doctrine has been questioned by some 
writers; but if repeated judicial decisions for more 
than a century are to be received as the best ex- 
position of what the law is, the question will not ad- 
mit of argument. * * * In actions of trespass, 
where the injury has been wanton and malicious, or 
gross and outrageous, courts permit juries to add to 
the measured compensation of the plaintiff, which he 
would have been entitled to recover had the injury 
been inflicted without design or intention, something 
further by way of punishment or example, which has 
sometimes been called ‘smart money.’ This has 
always been left to the discretion of the jury, as the 
degree of the punishment to be thus inflicted must 
depend on the peculiar circumstances of euch case.’’ 
In The Amiable Nancy, 3 Wheat. 546, which was the 
case of a marine tort, Mr. Justice Story spoke of ex- 
emplary damage as “the proper punishment which 
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belongs to such lawless misconduct.’’ In Tracy v. 
Swartwout, 10 Pet. 80-95, it was said that ‘‘ where a 
ministerial officer acts in good faith for an injury 
done he is not liable to exemplary damages;”’ and 
this implies its converse, when his acts are not only 
illegal, but wanton, willful, malicious, and oppressive. 
In Philadelphia, W. & B. R. Co. v. Quigley, 21 How. 
202, 214, Mr. Justice Campbell said: ‘ Whenever the 
injury complained of has been inflicted maliciously or 
wantonly, and with circumstances of contumely or 
indignity, the jury are not limited to the ascertain- 
ment ofa simple compensation forthe wrong com- 
mitted against the aggrieved person. But the malice 
spoken of in this rule is not merely the doing of an 
unlawful or injurious act. The word implies that the 
act complained of was conceived in the spirit of mis- 
chief or of criminal indifference to civil obligations.” 
In Milwaukee & St. P. Ry. Co. v. Arms, 91 U. 8. 489, 
492, the rule was said to apply to actions on the case, 
for injuries arising from the negligence of the defeud- 
ant. ‘* Redress commensurate to such injuries,”’ said 
Mr. Justice Davis, delivering the opinion of the court, 
“should be afforded. In ascertaining its extent, the 
jury may consider all the facts which relate to the 
wrongful act of the defendant and its consequences to 
the plaintiff; but they are not at liberty to go further, 
unless it was done willfully, or was the result of that 
reckless indifference to the rights of others which is 
equivalent to an intentional violation of them. In 
that case the jury are authorized, forthe sake of pub- 
lic example,to give such additional damages asthe cir- 
cumstances require. The tort is aggravated by the 
evil motive, and on this rests the rule of exemplary 
damages.”’ In Missouri Pac. Ry. Co. v. Humes, 115, 
U. 8S. 512, 521, Mr. Justice Field said: “It is the 
duty of every State to provide, in the administration 
of justice, for the redress of private wrongs; yet the 
damages which should be awarded to the injured 
party are not always readily ascertainable. They are 
in many cases a matter of conjectural estimate, in re- 
lation to which there may be great differences of opin- 
ion. The general rule undoubtedly is that they should 
be precisely commensurate with the injury. Yet in 
England and in this country, they have been allowed 
in excess of compensation whenever malice, gross 
neglect, or oppression has caused or accompanied the 
commission of the injury complained of.’’ In the 
English court of common pleas, it was held in the case 
of Bell v. Midland Ry. Co.,10C. B. (N. 8.) 287, that 
where a railway company had obstructed a siding be- 
longing to an adjoining land-owner with a high hand, 
and in violation of his rights ander an act of Parlia- 
ment, exemplary damages might justly be given. 
And the rule was applied in Emblem v. Myers, 6 Hurl. 
& Nor. 54, against one who negligently and recklessly 
pulled down buildings on his own land so as to injure 
his neighbor with a view to make him give up posses- 
sion. In that case Baron Bramwell said: “If a 
plaintiff, in his particulars, claimed £500 because the 
defendant walked over his lawn, the jury might 
award that amount if they thought it was done for the 
purpose of annoyance and insult.”” In Johnson v. 
Hannahan, 3 Strob. 425, the Court of Appeals of South 
Carolina, in an action of trespass quare clausum fregit, 
where the plaintiff sought to recover damages for an 
invasion of his close, accompanied, as he alleged, by 
circumstances of oppression and insult, refused to set 
aside a verdict for $3,000, as excessive, although the 
actual and mere pecuniary loss it was shown did not 
amount to $20. In Kolb v. Bankhead, 18 Tex. 228, 
which was an action of trespass for cutting down and 
carrying off timber from the land of another, where 
the defendant has willfully, or by gross negligence, 
cut over his own line on the land of the plaintiff, it 
was said by the Supreme Court of Texas, that “in es- 








timating the damages, the jury were not confined 
strictly to mere compensation for the timber cut and 
removed. It was their right tolook to the particular 
circumstances of the case, and give such damages as 
the facts were deemed by them to warrant, and as 
would, in their judgment, be adequate, not only for 
compensation, but also for prevention.’’ It is un- 
necessary however further to multiply authorities on 
this point. The precedents are indefinite in number, 
and the application of the rule as uniform as the cir- 
cumstances of the cases are various. Barry v. Ed- 
monds. Opinion by Matthews, J. 

[Decided Feb. 1, 1886.] 





UNITED STATES CIRCUIT COURT AB- 


STRACT.* 





DAMAGES—CONVERSION OF TIMBER.— An innocent 
purchaser, from a willful trespasser, of timber cut on 
the public land, is liable for the value of the timber at 
the date of such purchase, including the value of all 
labor and expense which said trespasser had then be- 
stowed uponit. H. purchased 50,000 feet of lumber at 
the mill of E., made from timber willfully cut from 
the public land by the latter, without the knowledge 
of H., and hauled the same to Baker City, a distance 
of twenty miles, at a cost of $5 per thousand, where 
he disposed of it at $15 per thousand. Held, that in 
an action by the United States to recover damages for 
the conversion of said timber, the true measure 
thereof was the value of the lumber at the mill. The 
rule for ascertaining the damages in such cases has 
been a vexed question; the volume, if not the weight, 
of authority being that the value of the property at 
the time of conversion or appropriation to the use of 
the defendant, with interest thereon, constitutes the 
measure of damages. Field Dam., § 792. But this in- 
cludes any accession of value between the taking and 
conversion. Blackstone (book 2, 404) says that the rule 
of the Roman law had been copied and adopted by 
Bracton, and confirmed by the courts of England, that 
ifany property receives “an accession by natural or 
artificial means, as by the growth of vegetables, the 
pregnancy of animals, the embroidering of cloth, or 
the conversion of wood or metal into vessels and uten- 
sils, the original owner of the thing was entitled, by 
his right of possession, to the property of it under 
such its state of improvement; but if the thing itself, 
by such operation, was changed into a different 
species, as by making wine, oil, or bread out of 
another’s grapes, olives, or wheat, it belonged to the 
new operator, who was only to make satisfaction to 
the former proprietor for the materials which he had 
so converted.’’ And in Silsbury v. McCoon, 3 N. Y. 
379, the court went further, and held that when the 
taking was willfully wrong, it matters not that the 
species has been changed, the wroug-doer acquires no 
property in the article produced so long as it can be 
shown that it was made from the material converted, 
as when corn is made into whisky. But the rule laid 
down in Wooden-ware Co. v. U.8., 106 U.S. 482; 8. 
C., 1 Sup. Ct. Rep. 398, is of final authority in this 
court. In that case it was held that in an action to 
recover damages for timber cut and carried away from 
the public land, the defendant, if a willful trespasser, 
is liable for the full value of the property at the time 
of commencing the suit, without any deduction for 
any labor or expense bestowed thereon; but if he isan 
unintentional or mistaken trespasser, he is only liable 
for the value of the timber at the time of conversion, 
less the value of any such labor or expense; and that 
a purchaser from a willful trespasser, without notice 


*Appearing in 26 Fed. Rep. 
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of the wrong or the true ownership of the property, is 
only liable for the value thereof at the time of such 
purchase, and not for any labor or expense he may be- 
stow upon it thereafter. Cir. Ct., D. Oregon, Jan. 15, 
1886. United States v. Heilner. Opinion by Deady, J. 


ASSIGNMENT FOR BENEFIT OF CREDITORS — PREFER- 
RING RELATIONS—BORROWED CAPITAL — ASSIGNMENT 
TO PROTECT LENDERS.— The capital of a merchant is 
that fund which is put up and subjected to the risks 
of his business as a basis of credit, and as asecurity to 
his mercantile creditors against loss from the acci- 
dents and misfortunes of trade. If in any case this 
capital is all borrowed, and yet the merchant holds 
himself out, and allows mercantile agencies to pub- 
lish him, as owning it in his own right, then a deed 
made after his failure in business to prefer relations 
who lent him this capital over the claims of his mer- 
cantile creditors is invalid for such a purpose. A 
merchant on going into business borrows large sums 
from various near relations, and puts the money so 
raised into the business as capital. The money so 
borrowed is soon used up in buying out a retiring 
partner and personal and business expenses. Not- 
withstanding this, he rates himself in the mercantile 
agencies as having a capital of $20,000. He afterward 
fails, and makes an assignment to a trustee who was 
his confidential clerk, cognizant of the true state of 
his affairs, preferring his relatives from whom he had 
borrowed money. Held, that the assignment was 
voidas tending to hinder and delay creditors. A deed 
empowering the trustee to continue the business for 
such time as he should think best, and in doing so to 
make such purchases as might be necessary to enable 
him to continue and carry on the business with a view 
to winding it up, and conferring on the creditors no 
power to check or control the trustee and to wind up 
and terminate the business, held, in this particular 
case, to be void on its face, as tending to hinder and 
delay creditors. Cir. Ct., E. D. Virginia, Oct., 1885. 
Webb v. Armistead. Opinion by Hughes, J. 


EVIDENCE — PRIVATE LETTERS — WHEN OPPOSING 
PARTY ENTITLED TO PUT THEM IN EVIDENCE—COR- 
PORATION—LETTERS OF OFFICERS OF—OF ATTORNEY 
0F—CONFIDENTIAL COMMUNICATION.—Where a party 
seeking to procure an interlocutory order uses 
documents or letters in the affidavit therefor, at 
any subsequent stage of the action, the oppos- 
ing party will be entitled to introduce such letters or 
documents in evidence against the party who origi- 
nally used them. (2) A corporation can speak or act 
only through its officers or agents, and their declara- 
tions made in the course of their employment, and re- 
lating to the immediate transaction in which they are 
engaged, are always competent as against the com- 
pany. (3) Where acorporation has produced in evi- 
dence fragmentary parts of the letters of its attorney, 
written to the other officers of the company, it can- 
not be allowed to shelter itself behind the privilege to 
insist upon the privacy of the communications. By 
introducing any part it surrenders its privilege as to 
the whole of such letters. It isentirely clear that the 
defendant is entitled to put in evidence any document 
or affidavit which has been used by the complainant 
in any proceeding in the suit for the purposes of inter- 
locutory relief. By the production of such documents 
or affidavits as the basis for relief sought, the com- 
plainant has impliedly vouched for the truth of the 
facts recited in them, and they are admissible as the 
declarations of the complainant. It is well settled 
that if a party upon a motion in the cause, or for the 
purpose of obtaining any relief, produces a document 
or uses the affidavit of another person, the document 
or affidavit is on any subsequent occasion in the suit 
admissible as evidence against him who so used it. 





Such an affidavit may be used upon the trial when the 
person who made the affidavit is present in court and 
is not called. Phil. Ev. (5th Am. ed.) 368. Thus in 
Brickell v. Hulse, 7 Adol. & E. 454, an action in trover, 
the defendant used the affidavit of one White to ob- 
tain the extension of time. Upon the trial the plain- 
tiff relied upon this affidavit to prove conversion by 
the defendant. Upon a motion for anew trial the ev- 
idence was held to be competent upon the ground 
that a statement which a party produces on his own 
behalf, whether on oath or not, becomes evidence 
against him, and is equivalent to a statement made by 
the party himself. See also Gardner v. Moult, 10 Adol. 
& E. 464; Johnson v. Ward, 6 Esp. 47. Cir. Ct., 8. D. 
New York, Dec. 24, 1885. Western Union Tel. Co. v. 
Baltimore & Ohio Tel. Co. Opinion by Wallace, J. 


REMOVAL OF CAUSE— SEPARABLE CONTROVERSY — 
CITIZENSHIP OF GUARDIAN.—Where the subject-mat- 
ter of the suit is a testamentary trust, all the benefi- 
ciaries, by themselves or their guardians, being joint 
exceptants to the trustee’s account, the purpose of the 
proceeding being the enforcement of the trust, the 
preservation of the trust-estate, and its due adminis- 
tration, held, that as between one of the exceptants 
and the trustee there was no separable controversy 
under the removal act. Uponaquestion of the right 
of removal, the citizenship of the guardian suing, and 
not that of his ward, is the test of jurisdiction. Cir. 
Ct., W. D. Pennsylvania, Dec. 14, 1885. Matter of Mc- 
Clean, Jr. Opinion by Acheson, J. 


a ood 


WISCONSIN SUPREME COURT ABSTRACT. 


FRAUD—CONFIDENTIAL RELATIONS—CONVEYANCE 
TO ADOPTED SON—MENTAL CAPACITY—BURDEN OF 
pPpRooF.—When an aged and infirm lady afew days be- 
fore her death, and while she was in a very precarious 
and almost insensible condition, conveyed the greater 
portion of her property to a young man who stood in 
the relation of an adopted son to her, who had married 
her granddaughter, and in whom she reposed great 
confidence, and thus disinherited her grandchildren, 
toward whom she had always manifested love and af- 
fection, the burden of proof is on the grantee to show 
the absence of fraud and undue influence on his part 
in bringing about the execution of the deed, especially 
where it is shown that he brought the justice of the 
peace who prepared the deed and took the acknowl- 
edgment thereto, and the parties who witnessed the 
deed to the house, and induced the grandchildren to 
absent themselves on the night the deed was executed ; 
where he fails to rebut the presumption of fraud aris- 
ing from these circumstances,the deed will not be sus- 
tained. Deed set aside. Davis v. Dean. Opinion by 
Lyon, J. 

(Decided Feb. 2, 1886.] 


CONTRACT—SALE OF LAND AND BUSINESS—FALSE 
REPRESENTATIONS—EVIDENCE.--In a contract for the 
sale and conveyance of land and a business conducted 
thereon, the deed, bond, notes and mortgage, which 
are all executed and delivered at the same time, must 
be taken together and construed as one instrument for 
the purpose of determining the character of the trans- 
action, and the intention of the parties. Gillman v. 
Henry, 53 Wis. 468 et seg. ; Evenson v. Bates, 58 id. 24; 
Kimball v. Baker, 62 id. 529; Dunlap v. Wright, 62 
Am. Dec. 506; Newbegin v. Longley, 63 id. 612. hus 
taken, they seem to cover the whole transaction, and 
leave no room for doubt, uncertainty or ambiguity 
with respect to it. Id. The simple conditions of the 
bond were that if the defendant failed to furnish the 
agency he would go into partuership with the plain- 
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tiffs. He did fail to furnish the agency, and did go 
into partnership with them, as agreed. This was a 
complete satisfaction of the obligations of the bond. 
The rule is universal thatin the absence of fraud or 
mistake, proof of antecedent or contemporaneous ver- 
bal agreements between contracting parties cannot be 
received to alter or coutrol their written agreement. 
Id.; Hubbard v. Marshall, 50 Wis. 322; Hooker v. 
Hyde, 61 id. 208. This ison the theory that all such 
prior negotiations are either merged in or excluded by 
the contract finally made. The same is true in respect 
to any prior preliminary agreement, in so far as it is 
covered by or in conflict with the final contract. Bailey 
v. Wells, 8 Wis. 33; Sweet v. Mitchell, 15 id. 709; Fer- 
guson v. Wetherford, 4 J. J. Marsh. 195; Moole v. Hol- 
lins, 11 Gill & J. 11; Oiler v. Gard, 23 Ind. 212; Van- 
derkarr v. Thompson, 19 Mich. 82; Kerr v. Calvit, 12 
Am. Dec. 537; Whitney v. Smith, 22 N. W. Rep. 181. 
Herbst v. Lowe. Opinion by Cassoday, J. 

[Devided Feb. 23, 1886.] 
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INDIANA SUPREME COURT ABSTRACT. 


RAILROAD—DUTY TO FENCE—INJURY TO ANIMALS— 
CONTRIBUTORY NEGLIGENCE — OWNER ABANDONING 
ANIMALS—DRUNKENNESS.—It is the duty of railroad 
companies to place cattle-guards at highway crossings 
wherever practicable, and they are liable for animals 
killed because of a failure to discharge this duty, 
although they may have been free from negligence in 
killing the animals, and although the owner may have 
been guilty of contributory negligence. Contributory 
negligence is not a defense to an action based upon the 
statute imposing on railroad companies the duty of 
fencing their tracks. The disregard of this duty is 
not simply negligence on the part of arailroad com- 
pany, but it isa tort, for it involves the direct viola- 
tion of a positive and explicit law. So the statute 
treats the disregard of duty, and so our decisions have 
uniformly declared. Jeffersonville, etc., Co. v. Ross, 
37 Ind. 545, see page 549; Louisville, etc., Co. v. Cahill, 
63 Ind. 340; Louisville, etc., Co. v. Whitesell, 68 id. 
207. A very forcible assertion of this doctrine is con- 
tained in the opinion of Judge Cooley, in Flint, etc., 
Ry. Co. v. Lull, 28 Mich. 510. This rule of course only 
applies to cases where the railroad company is bound 
to fence; for if the animals killed entered upon the 
track at a place where the railroad company was not 
bound to fence, then the contributory negligence of 
the owner will prevent a recovery. Cincinnati, etc., 
Co. v. Hiltzhauer, 99 Ind. 486. The rule declared in 
the case last cited, that if stock are killed at a point 
where the railroad company was not bound to fence, a 
recovery will be defeated by contributory negligence, 
does not apply here; for the place where the mare en- 
tered upon the track was one which the appellee was 
bound to protect by cattle-guards, and the failure to 
construct suitable guards, where it is the duty of the 
railroad company to construct them, is regarded as a 
failure to fence. Fort Wayne, etc., Co. v. Herbold, 99 
Ind. 91. What we have said showsthat the element 
of contributory negligence exerts no influence upon 
the decision of this case, and that our judgment must 
be given irrespective of that element. An owner who 
abandons bis animal cannot recover, although it en- 
tered upon the track of a railroad, and was killed at a 
place where the company failed to perform its statu- 
tory duty by fencing its track. Knight v. Toledo, etc., 
R. Co., 24 Ind. 402; Jeffersonville, etc., Co. v. Dunlap, 
29 id. 426; Corwin v. New York, etc., R. Co., 13 N. Y. 
42, see opinion Denio, J., page 54. Sound principle 
supports this rule. An owner lent his horse to another 
person to ride to a neighboring town, and the bor- 








rower, on his return, while riding the horse, suffered 
it to leave the highway, and travel upon the railroad 
track a distance of 800 feet, when becoming frightened 
at an approaching train, it ran into a trestle-work, and 
was killed by the train. Held, that the owner cannot 
recover, for the borrower, as against the railroad com- 
pany,is to be regarded as the owner’s agent. The 
fact thatthe borrower of the horse had voluntarily 
made himself drunk does not change the legal aspect 
of the case; for voluntary drunkenness is not available 
to avert the natural and usual consequences flowing 
from a wrongful act. Drunkenness is 10 excuse for 
crime; and if it cannot be used asan excuse by one 
accused of crime, it is not conceivable that it can be 
used, where only property rights are involved, to avert 
consequences which usually result from a wrongful or 
negligent act. Goodwin v. State, 96 Ind. 550, and 
cases cited. In Bloom y. Franklin Life Ins. Co., 97 
Ind. 478, it was held that the representative of aman 
who met his death while committing an assault and 
battery could not urge, as a cause for averting a for- 
feiture of a policy of life insurance, that the insured 
was drunk at the time he committed the unlawful act. 
Judge Cooley says: ‘The fact that a tort was com- 
mitted while a defendant was intoxicated is no ex- 
cuse whatever.” Cooley Torts, 114. Another anthor 
says: ‘Intoxication should not benefit any man.” 
Shear. & Redf. Neg., § 29, note. The adjudged cases 
agree that intoxication will not excuse a man from the 
exercise of the care and diligence required of all citi- 
zens. Yarnall y. St. Louis, etc., Ry. Co., 75 Mo. 575; 
Fitzgerald v. Weston, 52 Wis. 354; S. C., 9 N. W. Rep, 
13; Denman v. St. Paul, etc., R. Co., 26 Minn. 354; 8, 
C.,4.N. W. Rep. 605; Beach Neg. 204; 1 Thomp. Neg. 
430. The principle deducible from these authorities is 
that voluntary drunkenness is not available to avert 
the usual and natural consequence flowing from a 
man’s act, and from this deduction flows the ultimate 
conclusion that a drunken man will be held to the 
same measure of responsibility as a sober one, and his 
actions judged by the same standard, except in cases 
of contract. Welty v. Indianapolis, etc., R. Co. Opin- 
ion by Elliott, J. 

(Decided Jan. 21, 1886.] 


CRIMINAL LAW—BAWDY AND DISORDERLY HOUSES— 
LETTING HOUSE FOR PURPOSES OF PROSTITUTION—REP- 
UTATION OF HOUSE OF DEFENDANT — KNOWLEDGE 
MAY BE SHOWN BY CIRCUMSTANTIAL EVIDENCE.—In a 
prosecution for letting a house to be kept asa house 
of ill fame, evidence of the general reputation of the 
house, and its inmates for chastity, is competent; but 
evidence of the reputation of the defendant in that 
regard is not competent. In such case actual knowl- 
edge on the part of the defendant of the kind of house 
kept, from having seen acts of prostitution therein, 
need not be shown. It is sufficient to prove knowledge 
by circumstantial evidence. Where it is shown that 
the reputation of the house is notorious in the neigh- 
borhood in which the defendant resides, a prima 
facie case of knowledge is established, and it devolves 
on the defendant to show that he had no knowledge. 
Graeter v. State. Opinion by Mitchell, J. : 
[Decided Jan. 29, 1886.] 


CONVERSION—POSSESSION OF PROPERTY OBTAINED 
BY FRAUD—ACTION AGAINST BONA FIDE PURCHASER, 
—Where the owner of personal property is induced to 
part with the possession thereof by a trick or fraud, 
but no actual sale or transfer of ownership takes 
place, he may maintain an action for conversion 
against one who, in good faith, purchases the property 
from the person who practiced the fraud, or his bona 
fide agent, and appropriates the proceeds thereof to 
his own use. (2) Where one is induced by a trick to 
deliver the pussession of his personal property tos 
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person representing himself to be the agent of a well- 
known firm, under the supposition and agreement 
that the sale is to the firm, and it turns out that such 
pretended agent isa stranger to the firm, there is no 
actual sale, and the original owner will retain the title 
to the property, even as against a good-faith purchaser 
from such pretended agent or his vendee. Alexander 
y. Swackhamer. Opinion by Mitchell, J. 


(Decided Jan. 22, 1886.] 





MICHIGAN SUPREME COURT ABSTRACT. 


CARRIER—EJECTMENT OF PASSENGER BY CONDUC- 
TOR OF CONNECTING ROAD FOR FAILURE TO PAY FARE 
—PpAYMENT OF FARE TO CONDUCTOR OF OTHER ROAD.— 
Where a traveller, without obtaining a ticket, takes 
passage on a railroad train to astation beyond the ter- 
minus of the road that can be reached ouly by travel- 
ling over a connecting road, pays to the conductor on 
the first road the fare demanded, which he supposes is 
the fare to his destination, and the conductor, who 
has no authority to receive fare except over his own 
line of road, fails to inform him that the fare paid en- 
titles him to ride to the end of his line only, the rail- 
road company will not be liable for damages because 
of his ejectment from the train by the conductor of 
the connecting road fora refusal or inability to pay 
the additional fare demanded of him for carriage over 
such connecting road. Haggerty v. Flint& 2. M. R. 
Co. Opinion by Morse, J. 

(Decided Jan. 27, 1886.] 


RAILROAD—NEGLIGENCE—ACCUMULATION OF COM- 
BUSTIBLE MATERIAL ON TRACK.—A railroad company 
must keep its right of way reasonably clear of danger- 
ous combustible matter, and if a fire occurs in conse- 
quence of a negligent failure so to do, and damages 
therefrom ensue to the property of another, the com- 
pany will be liable therefor. Smith v. London & S. W. 
Ry. Co., L. R., 5C. P. 98; L.R.,6 C. P. 14; Bass v. 
Chicago, B. & Q. R. Co., 28 Ill. 9; Illinois Cent. R. Co. 
y. Frazier, 64 id. 28; Rockford, R. I. & St. L. R. Co. v. 
Rogers, 62 id. 346; Salmon v. Delaware, L. & R. Co., 
88 N. J. L.5; Same v. Same, 39 id. 299; Richmond & 
D. R. Co. vy. Medley, 40 Am. Rep. 734; Flynn v. San 
Francisco & 8. J. R. Co., 6 id. 595, and note; Webb v. 
Rome, W. & O. R. Co., 49 N. Y. 420; Kellogg v. Chi- 
cago & N. W. R. Co., 26 Wis. 223; Pittsburgh, C. & St. 
L. Ry. Co. v. Jones, 44 Am. Rep. 334, and note; Henry 
vy. Southern Pac. R., 50 Cal. 176; Perry v. Southern 
Pac. R., id. 578; 2 Rorer R. 792; Cooley Torts, 592; 1 
Add. Torts, 356, p. 368; Piggot v. Eastern Counties 
Ry. Co., 3 C. B. 229; Vaughan v. Taff Vale Ry. Co., 
5 Hurl. & N. 679; Flynn v. San Francisco & 8S. J. R. 
Co., 40 Cal. 18; Cook v. Champlain Transp. Co., 1 Den. 
91; Philadelphia & R. R. Co. v. Hendrickson, 80 Penn. 
St. 182; Hewey v. Nourse, 54 Me. 256; Barnard v. Poor, 
21 Pick. 378; Hart v. Western R. Co., 13 Metce. 99; 
Hooksett v. Concord R., 38 N. H. 242; Cleaveland v. 
Grand Trunk Ry. Co., 42 Vt. 449. The negligent fail- 
ure to remove or destroy such dangerous combustible 
matter is always a question for the jury. When it is 
made to appear by the plaintiff's testimony that the 
fire originated from either of the causes mentioned in 
the statute, the burden is then cast upon the company 
to show itself free from negligence in the matter. 
Jones v. Michigan, etc., R. Co. Opinion by Sher- 
wood, J. 

(Decided Jan. 27, 1886.] 


Lipset — NEWSPAPER PUBLICATIONS CONCERNING 
CANDIDATES FOR OFFICE—MALICE—PRIVILEGED COM- 
MUNICATIONS—DAMAGES.—Charges of crime against a 





candidate for Congress in a newspaper that are false, 
though made without malice and in an honest belief 
of their truth, are not privileged communications; 
but if they are published in good faith, after reasona- 
ble and proper investigation, this fact may go in miti- 
gation of damages. As was held by the Supreme 
Court of West Virginia in Sweeney v. Baker, 13 W. Va, 
183: “The fact that one is a candidate for office in the 
gift of the people affords in many instances a legal ex- 
cuse for publishing language concerning him as euch 
candidate, for which publication there would be no legal 
excuse if he did not occupy the position of such 
candidate, whether the publication is made by the 
proprietors of a newspaper or by a voter or other per- 
son having an interest in the election. The conduct 
and actions of such candidate may be freely com- 
mented upon, his acts may be canvassed, and his con- 
duct boldly censured. Nor is it material that such 
criticism of conduct should in the estimate of the jury 
be just. The right to criticise the action or conduct 
of a candidate is a right on the part of the party mak- 
ing the publication, to judge himself of the justness of 
the criticism. If he was liable for damages in an ac- 
tion for libel for a publication criticising the conduct 
or action of such a candidate, if a jury should hold his 
criticism unjust, his right of criticism would bea de- 
lusion—a mere trap. The only limitation to the right 
of criticism of the acts or conduct of a candidate for an 
office in the gift of the peopleis that the criticism is 
bona fide. As this right of criticism is confined to the 
acts or conduct of such candidate, whenever the facts 
which constitute the act or conduct criticised are not 
admitted, they must of course be proven. * * * 
His talents and qualifications, mentally and physically, 
for the office he asks at the hands of the people may 
be freely commented on in publications in a news- 
paper, and though such comments be harsh and un- 
just, no malice will be implied; for these are matters 
of opinion of which the voters are the only judges; 
but no one has a right by a publication to impute to 
such candidate, falsely, crimes, or publish allegations 
affecting his character falsely.”’” The authorities are 
numerous, and fully sustain the position that a publi- 
cation in a newspaper concerning either a public offi- 
cer or a candidate for an elective office which falsely 
imputes to hima crime, is not privileged by the occa- 
sion, either absolutely or qualifiedly, but such publi- 
cation is actionable per se; the law imputing malice to 
the publisher or author. Com. v. Clap, 4 Mass. 165; 
Curtis v. Mussey, 6 Gray, 261; Aldrich v. Press Print- 
ing Co., 9 Minn. 133 (Gil. 123); Seely v. Blair, Wright 
(Ohio), 358, 683; Root v. King, 7 Cow. 613; King v. 
Root, 4 Wend. 113; Rearick v. Wilcox, 81 Ill. 77, 81; 
Com. v. Odell, 3 Pittsb. 449-459; Brewer v. Weakley, 2 
Overt. 99. See also Detroit Daily Post v. McArthur, 
16 Mich. 447; Whittemore v. Weiss, 33 id. 353; Bailey 
v. Kalamazoo Publishing Co., 40 id. 251. Bronson v. 
Bruce. Opinion by Champlin, J. 

[Decided Feb. 3, 1886.] 


AGENCY—UNAUTHORIZED ACT OF VOLUNTEER—SI- 
LENCE-—RATIFICATION.—Where a man represents him- 
self to be the agent of another, and purchases for him- 
self goods which he has billed to such other, but which 
he secures and carries to his place of business, and the 
person to whom the goods were sent receives the in- 
voice and learns what has been done, but fails to re- 
pudiate the act, says nothing to the seller until he 
comes to collect the bill, and then after part payment 
by the person representing himself as agent, says to 
the seller that he will see that the balance is paid, he 
will be liable for any unpaid balance. The rule is 
stated by the Supreme Court of Wisconsin in the case 
of Saveland v. Green, 40 Wis. 438, as follows: ‘The 
rule as to what amounts to a ratification of au unau- 
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thorized act is elementary, and may be stated thus, 
when a person assumes in good faith to actas agent 
for another ina given transaction, but acts without 
authority, whether the relation of principal and agent 
does or does not exist between them the person in 
whose behalf the act was done, upon being fully in- 
formed thereof must, within a reasonable time, dis- 
affirm the act, at least in cases where his silence might 
operate to the prejudice of innocent parties, or he will 
be held to have ratified such unauthorized act.””’ The 
qualification of good faith is, it seems to me, unneces- 
sary in the person who assumes, without authority, to 
act as agent. If the person with whom he deals as 
agent acts in good faith, and with reasonable care, the 
act is capable of being ratified by the person on whose 
behalf such pretended agent assumes to act, whether 
the agent himself acts bona fide or mala fide. Heyen 
v. O’Hagen. Opinion by Morse, J. 

[Decided Feb. 17, 1886.] 


FRAUDULENT CONVEYANCE—INTENT TO DEFRAUD— 
ACCEPTING PROPERTY AND AGREEING TO PAY DEBTS— 
GooD FAITH.—Where one brother, without other con- 
sideration, makes a transfer to another brother of all 
his property, upon the agreement of the latter to pay 
the former’s debts, as specified, and no provision is 
made for the payment to the mother of a promissory 
note kuown by such other brother to be held by her 
against the first brother, such transfer will be held 
fraudulent as to creditors. Nugent v. Goldsmith. Opin- 
ion by Morse, J. 

[Decided Feb. 3, 1886.] 


CARRIER — LIEN FOR FREIGHT — PERFORMANCE OF 
CONTRACT.—A partial performance of the contract of 
carriage is not sufficient to entitle the carrier to alien 
for freight, and where the master of a vessel refuses to 
deliver the goods at a place agreed upon, unless a 
greater amount than that stipulated for is paid, a ten- 
der of such amount is not necessary before bringing 
replevin. Johnston v. Davis. Opinion by Morse, J. 
[Decided Feb. 10, 1886.] 


LANDLORD AND TENANT — REPAIRS— INJURY TO 
GOODS OF SUBTENANT.—The owner of a building is not 
liable to a subtenant who isin possession, without his 
knowledge or consent, of a part of a building, for in- 
jury caused to his goods by falling of a wall by reason 
of a want of repairs. It is well established that the 
owner of lands is liable in damages to those coming 
thereon, using due care at his invitation or induce- 
ment, express or implied, on any business to be trans- 
acted with or permitted by him, for an injury occas- 
ioned by the unsafe condition of the premises, which 
is known to him and not to them, and which he has 
suffered negligently to exist, and of which they have 
received no notice. White v. France, 2 C. P. Div. 308 
(21 Eng. R. 305); Railway Co. v. Slatterly, 3 App. Cas- 
(24 Eng. R. 703); Hartwig v. Chicago & N. W. Ry. Co., 
49 Wis. 358; S. C.,5 N. W. Rep. 865; Hayward v. Mer- 
rill, 94 Ill. 349; Camp v. Wood, 76 N. Y. 92; Beck v. 
Carter, 68 id. 283; Davis v. Central Cong. Soc., 129 
Mass. 367; Nickerson v. Tirrell, 127 id. 286; Carlton v. 
- Franconia Iron, etc., Co., 99id. 216; Burnett v. R. Co., 
102 U. S. 577; Samuelson v. Cleveland Iron Min. Co., 
49 Mich. 170, and cases there cited. Donaldson v. Wil- 
son. Opinion by Champlin, J. 

[Decided Feb. 10, 1886.] 


NEGLIGENCE — INJURY TO VOLUNTEER SIGNALING 
RAILROAD TRAIN—CONTRIBUTORY NEGLIGENCE.—A., 
who was not an employee of defendant railroad com- 
pany, was requested by a watchman to go up the track 
to abridge and notify the conductor of an approach- 
ing train that there was a broken rail on the track, 





and being anxious to prevent loss of life, A. did as wag 
bid, and signaled the train to stop as directed. The 
conductor stopped his train, but started on again, and 
while the cars were running at about four miles an 
hour A., fearing that his signal had not been under. 
stood, attempted to get on the train and speak to the 
conductor, when he was thrown and injured. Held, 
that the company could not be held guilty of negli- 
gence; that A. was himself guilty of gross contribu- 
tory negligence, and was not entitled to recover for 
the injuries received. Blair v. Grand Rapids & 1 &, 
Co. Opinion by Sherwood, J. 

[Decided Feb. 17, 1886.] 


—_——__>__—— 


ILLINOIS SUPREME COURT ABSTRACT. 


PARTNERSHIP—PROPERTY APPLIED TO PARTNERSHIP 
DEBTS—INTEREST OF PARTNERS THEREIN—STATUTE OF 
FRAUDS—ESTOPPEL OF LIENOR.—Partnership property 
must first be applied to the payment of partnership 
debts. The interest of each partner in the partnership 
property is the balance found to be due him after the 
payment ofall the partnership debtsand the adjust- 
ment of the partnership accounts between the part- 
ners. In equity real estate forms no exception, but 
stands on the same footing in this respect with per- 
sonal property, no matter in whom the legal title may 
be vested. Each partner has alien on all firm assets 
for advances to pay firm debts. Where a member of 
a firm holds the legal title of firm realty, and pays 
firm debts, he has a lien on such firm realty therefor. 
The statute of fraud has no application to such lien. 
A purchaser of the interest of another member of the 
firm takes subject to such lien. This lien extends to 
payments made after the transfer of the other mem- 
ber’s interest, us the other member's interest isonly a 
claim for a share in the floating balance or surplus left 
after the debts are paid and accounts adjusted. A 
partner holding such a lien for advances to pay firm 
debts is not estopped by his silence or failure to in- 
form the intending purchaser of his lien. If he were 
present during the negotiation, and advised the pur- 
chaser to buy the interest, a different question would 
be presented. Taylor v. Farmer. Opinion by Craig, J. 
[Decided Jan 25, 1886.] 


ns 


MINNESOTA SUPREME COURT ABSTRACT. 


EXECUTION SALE—TROVER BY PURCHASER FOR LOGS 
MADE FROM TREES CUT ON LAND.—Where trees stand- 
ing upon land at the time of the sale thereof upon exe- 
cution are cutand removed from the same before the 
expiration of the period of redemption, the purchaser 
at the execution sale, after his title becomes absolute 
by the expiration of the period of redemption, with- 
out redemption may maintain an action for the con- 
version of the logs into which such trees have been cut, 
against a person in possession of such logs who refuses 
to deliver them to him on proper demand. Whitney 
v. Huntington. Opinion by Berry, J. 

[Decided Feb. 2, 1886.] 


MorTGAGE— EVIDENCE TO SHOW WAS DEED.—In 
civil actions generally a preponderance is enough, 
whether a trial is by a jury or by the court without a 
jury. In suits for the reformation of written instru- 
ments on the ground of mistake, the rule is well set- 
tled that a mere preponderance of evidence will not 
suffice, but that the mistake must be shown by clear 
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and satisfactory proof. Story Eq. Jur., § 157; Wool- 
lam vy. Heard, 2 Lead. Cas. Eq. 980; Gillespie v.Moore, 
2 Johns. Ch. 585; Lyman v. Insurance Co., id. 630; 
Nevius v. Dunlap, 33 N. Y. 676; Henkel v. Royal Am. 
Co., 1 Ves. Sr. 316; Townshend v. Strangroom, 6 Ves. 
Jr. 828; Stockbridge Iron Co. v. Hudsons Iron Co., 107 
Mass. 290; Miner v. Hess, 47 Ill. 170; Shattuck v. Gay, 
45 Vt. 87; Newton v. Holley, 6 Wis. 592; Lake v. Mea- 
cham, 13 id. 396; Fowler v. Adams, id. 511; Well v. 
Ogden, 30 id. 637; Gnernsey v. American Ins. Co., 17 
Minn. 104 (Gil. 83). Inu the last case this court said: 
“The mistake must be made out by satisfactory 
proof—by evidence clear of all reasonable doubt.” 
This is undoubtedly because of the strong presump- 
tion that the written instrument which the parties 
have deliberately executed expresses their intentions, 
and also of the danger in admitting the contrary to be 
shown by parol. The issue in such cases is one which 
the courts may try, or may send to the jury for trial. 
But the reasons for requiring clear and satisfactory 
proofs are the same, whether the issue be tried by the 
judge or by a jury, and the rule undoubtedly ap- 
plies to either mode of trial. There isa strong anal- 
ogy between that class of cases and this. If there be 
any difference it isin this: that where it is admitted 
that there was no mistake or fraud, and that the deed 
is precisely what the parties agreed that it should be, 
the presumption that it expresses all they intended in 
respect to the subject-matter must be still stronger. 
And wherever the degree of proof required in cases 
like this is mentioned, the rule is stated the same asin 
suits to reform instruments. Kent v. Lasley, 24 Wis. 
654; McClellan v. Sanford, 26 id. 595. See also Jones 
Mort., ch. 8. Sloan v. Becker. Opinion by Gilfillan, 
C. J. 

[Decided Feb. 17, 1886.] 


—_——__>—___—_—. 


OUR LONDON LETTER. 

NLESS Sir Charles Dilke’s case may be described 
as one interesting to lawyers, the present term 
cannot be deemed otherwise than monotonous. Now 
from a purely legal point of view, it need hardly be 
said that there was nothing on earth in Crawford v. 
Crawford and Dilke. <A divorce petition, supported by 
evidence of confessions by the respondent, and other- 
wise uncorroborated, was simply a repetition of Rob- 
inson v. Robinson and Lane. Nevertheless the man- 
ner in which the case has been treated by the public 
has been highly entertaining. There has been a dispo- 
sition to blame Mr. Justice Butt, because forsooth Mr. 
Justice Butt followed a precedent which was binding 
upon him. There has also been a tendency, which has 
perhaps been righteous, to eriticise the conduct of the 
co-respondent. In this there was some sound sense. 
Either Sir Charles had or had not committed the acts 
imputed to him. If he had, then there was no need 
for him to enter the witness-box; but if he had not, 
there were double reasons for a firm denial. Another 
character besides his own was at stake; and if he was 
indifferent to his own reputation, he had no moral 
right to permit a woman to suffer in obloquy the pun- 
ishment of hysteria. It seems however that the public 
mind would have been better satisfied by an avowal 
than it has been by silence; and it seems also that law- 
yers cannot forecast the drift of the public mind. 
Better advisers than Henry James and Sir Charles 
Russell could not have been found at this common- 
law bar; and both are men of the world; but their 
minds are so intensely logical, and they are so: thor- 
oughly in the habit of regarding questions from a 





purely forensic point of view, that perhaps they are 
incapable of appreciating the difficulty which a prob- 
lem, simple to them, presents to the ordinary and un- 
trained mind. Both, too, have acynical tone. This 
very morning your correspondent has listened to Sir 
Henry James as he made a powerful speech for the 
plaintiff in a great libel case. Plaintiff, a New Zealand 
statesman of no ordinary eminence, has been grossly 
libelled by a colonial historian; he has been described 
asaman who “cutdown women and children glee- 
fully and with ease.”’ Cana better text for a passion- 
ate address be conceived? Yet Sir Henry James, 
although he spoke with forcible eloquence, was scorn- 
ful rather than indignant. He seemed to say, not 
““what a villain this writer must be,’”’ but ‘‘how mis- 
erably stupid, how contemptibly dense it is to pen 
words of this kind when they are capable of complete 
disproof.”” Such menas Sir Henry James do noble 
deeds; they even refuse the woolsack for conscience 
sake; but if I read their character aright, they do not 
care a straw forthe judgment of the public,and do 
not understand that public opinion will revenge 
scorn, and is slow in receiving impressions. 

It has been observed that the current sittings are 
monotonous. The truth of the matter is that they 
have hung fire. In January the courts were opened 
with a flourish of trumpets, and then all the common- 
law judges fled to the country. Some found that their 
lines were cast in pleasant places. Lord Coleridge and 
his young wife, for example, had not, during a tour 
through South Wales, more occupation than was nec- 
essary in order that life might be endurable. But in 
the North, and in parts of the Midland Circuit busi- 
ness was heavy —so heavy indeed that now, when 
March has come upon us unawares, the London courts 
have been barely a week in full swing. Even now the 
election petitions, which keep at least two judges in 
constant work, are a weary hindrance to ordinary 
litigation; and further, there is a peculiar plethora of 
heavy cases at the top of the list. The lord chief jus- 
tice, Mr. Justice Manisty, Baron Huddleston, and if 
memory serves me aright, one other common-law 
judge, are all engaged in cases of great length — cases 
abounding in points of law and surrounded by compli- 
cated facts, but wanting in public interest. 

It remains therefore to retaila little personal gos- 
sip. Rumor has it that Sir James Hannen, whose 
name will be familiar to your readers, is likely to suc- 
ceed Lord Blackburn, who retires. Sir James Han- 
nen will in that event be succeeded as president of the 
Probate Divorce and Admiralty Division by the only 
judge who knows any thing of the peculiar business of 
that division, to-wit, Mr. Justice Butt. For ‘‘ will,” in 
the preceding sentence, it is safer to read ‘ought to 
be.’”’ Then Mr. Justice Butt’s place ought to be filled 
by a specialist, but report runs to the effect that the 
new judge, if such there is to be,will be appointed upon 
political grounds, in order that the solicitor-general 
may be provided with a seat. That the solicitor-gen- 
eral ought to have a seat is obvious upon grounds of 
convenience, but it is not every constituency that will 
receive Sir Horace Davey with open arms. Grantham 
however (not the judge, but the place) is an essen- 
tially safe seat. It has just returned Mr. John Mellor. 
Q. C., without opposition, and the solicitor-general 
went down to Grantham with Mr. Mellor, from which 
fact a good many people have drawn their own conclu. 
sions. In Lord Justice Lopes we have a common-law 
judge, pure and simple, better fitted for directing a 
common jury than for sifting the elaborate arguments 
which come before the Court of Appeal. We have 
also a new judge, Mr. Justice Grantham, from whom 
the bar expected little. As a fact he is, if not a distin- 
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guished success, better fitted to deal with his work 
than was generally expected. His faults are a ten- 
deucy to chatter and to assume the part of an advo- 
cate. The former comes from parliamentary life, and 
the latter perhaps from a feeling that he has not had 
sufficient opportunity of arguing at the bar. But it 
must not be supposed that Mr. Grantham, Q. C., had 
no practice; only it was not such a practice as that 
which some of his brethren on the bench have en- 
joyed. Nor must it be imagined that he is a failure in 
his judicial capacity. On the contrary, there is 
straightforward frankness about him. He possesses 
shrewd common sense which he does not shrink from 
using, and,he has not yet been infected by the epi- 
demic of rudeness which is rife among the judges. 
Perhaps this latter observation will surprise your 
readers, who are, it is to be hoped,in the habit of prac- 
ticing before judges of even temper; but there is no 
use in blinking at the truth, and the truth is that the 
courtly dignity of the bench is almost a thing of the 
past. Lord Coleridge and Mr. Justice Hawkins, per- 
haps too Mr. Justice Mathew, alone possess the tra- 
ditional judicial manner. 


—_——_¢—_____— 


NEW BOOKS AND NEW EDITIONS. 


HOLLAND’sS JURISPRUDENCE. 
The Elements of Jurisprudence, by Thomas Erskine Holland, 
D. C. L. Third edition. Oxford. Clarendon Press. 
1886, 


The second edition of this celebrated work was 
noticed in this journal at length, and our account of 
it was pronounced by Professor Holland himself to be 
the most thorough précis of the work he had seen. Since 
then a continual study of this book has not changed 
our opinion that it isthe best analysis of jurispru- 
dence extant. The third edition is enlarged, and sev- 
eral chapters are partly rewritten so as to conform to 
the advance of analytical jurisprudence. This work 
should be made a preliminary text book at Harvard 
and Columbia law-schools. It would dv more to cor- 
rect the disadvantages of the empirical methods of 
law study than any amount of lecturing on the “ Say 
So’s”* of the judges, aud would furnish a correct ter- 
minology to a needy science. It is pre-eminently the 
institutional book for any extended law course. 


GRINNELL’sS LAW OF DECEIT. 

The Law of Deceit and incidents in its practice illustrated by 
an analysis of Massachusets cases, and by references to 
some other authorities. By Charles E. Grinnell. Boston, 
Little, Brown & Co., 1886. p. 167. 

Mr. Grinnell is well known to Massachusetts law- 
yers as the author of “A Study of the Poor Debtor 
Law of Massachusetts,"’ and to the profession through- 
out the country as formerly editor of the American 
Law Review. We have examined this little volume 
sufficiently to see thatit is scientifically and method- 
ically arranged, and the principles are very clearly 
stated. As very few cases are cited outside the au- 
thor’s State, it is manifestly intended mainly for Mas- 
sachusetts lawyers, and to them we should consider it 
exceedingly useful. 


HIGH ON RECEIVERS. 


The second edition of this work makes its appear- 
ance ten years after the first. During that period the 





law on this subject has been largely discussed, espec- 
ially in railroad and insurance company cases, and as 
a@ consequence the present volume is much ampler 
than the former. It is in every way an excellent 
work, and almost unique on the subject. To Mr. 
High belongs the credit of having compiled two ex- 
ceedingly convenient—indeed,indispensable—practical 
works, the present, and that on Injunctions. This is 
published by Callahan & Co., of Chicago, aud is well 
printed. 


—_——_—_¢____— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 30, 1886: 

Judgment reversed, new trial granted, costs to abide 
the ;event — Ralph Newell, appellant v. Richard 
Wigham et al., respondent; Harriet Keeler, appellant, 
v. Bure Keeler et al., respondents. —Award of board 
of claims affirmed, with costs — Chester 8S. Cole, re- 
spondent, v. State, appellant.——Order of General 
Term affirmed aud judgment absolute ordered for the 
respondents on the stipulation with costs — People, ex 
rel., H. Delos Johnson, appellant, v. President and 
Trustees of Whitney’s Point, respondents.—Judg- 
ment reversed and the case remitted to the Special 
Term for the determination of the motion for a new 
trial, on the ground that the court had no power to 
annex to the order reducing the recovery, a condition 
that should be operative only in case the reduced 
amount should be paid, without costs to either party 
upon the appeals — Adelaide S. Smith, respondent, v. 
Patrick Dempsey and another, appellants.—Judg- 
ment affirmed with costs—Jacob Lorillard, respond- 
ent, v. Wm. P. Clyde et al., appellants; Mary Cod- 
dington, respondent, v. Brooklyn Crosstown R. Co., 
appellant; Hannah Strong, respondent, v. Edward 
Strong, appellant; James McClenahan, appellant, v. 
Mayor, ete., of New York; John H. Smith, respond- 
ent, v. Henry Alker, appellant; John C. Provost, re- 
spondent, v. John McEncroe, appellant; Horace V. 
Howland v. Jeremiah H. Krom and another; Samuel 
P. Dauchy and another, appellants, v. William H. 
Tutt, respondent; Joseph S. Spinney, respondent, v- 
Francis B. Thurber and another, appellants; Arthur 
C. Bigelow, respondent, v. James Legg et al., appel- 
lants; Joseph Munster, respondent, v. Brooklyn 
Crosstown R. Co., appellant; Joseph Colson, respond- 
ent, v. Betsey Reich, appellant; J. Clarence Hawkins, 
v. Betsey Reich; Peter R. Kelly, respondent, v. Hor- 
ace F. Burroughs, appellant; Daniel T. Hedges, re- 
spondent, v. William 5. Williams, appellant. Jud- 
ment of General and Special Terms reversed, new 
trial granted, costs to abide the event—Barbara Pop- 
finger, respondent, v. Henry Yutte and another, ap- 
pellants.——Appeal dismissd with costs—Charles H. 
Greenleaf and another, respondents, v. Brooklyn, 
Flatbush & Coney Island R. Co. and another, appel- 
lants; Henry Patton, assignee, appellant, v. Charles 
RB. Farley, sheriff, etc., respondent; Edward Van 
Orden and another, appellants, v. Samuel J. Tilden, 
respondent.—Orders of General and Special Terms 
reversed and motion denied, with costs of appeals to 
the General Term and to this court, and $10 costs of 
motion—John Clark, respondent, v. Manhattan R. 
Co., appellant. 

Ordered, that this court take arecess from this date 
to Monday, April 12, 1886, at 10 o’clock A. M., at the 
capitol in the city of Albany, then to proceed with the 
call of the present calendar. Tuesday, April 13 and 
27 will be motion days. 
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CURRENT TOPICS. 

HE venerable ex-Judge Platt Potter, of Schenec- 
tady, has presented the New York Historical 
Society with a unique gift—the folio edition, in 
six volumes, of the State Trials of England, pub- 
lished in 1742, formerly owned by Sir William 
Johnson. The books, as the tradition runs, were 
presented to the famous soldier and land owner by 
the British cabinet for heroic conduct and good 
generalship. On the death of the baronet, in 1774, 
the books went to his son, Sir John Johnson, by the 
will of his father. Subsequently they came into the 
posssession of Joseph Christopher Yates, of Sche- 
nectady, a judge of the Supreme Court and gov- 
ernor of this State, from his wife, who was a daugh- 
ter of Mr. Adams, a confidential friend and agent 
of Sir William. The tradition is that Mr. Adams 
received the books as a gift from Sir John, or from 
Sir William’s personal representative. Governor 
Yates had the books in his private library during 
his life, and after his death his widow, about 1837, 
presented them to Judge Potter, her husband’s con- 
fidential friend and counsellor, who after almost 
half a century has made this appropriate disposi- 
tion of them. They constitute an interesting me- 
morial of the original owner, who was one of the 
most useful and distinguished of the early citizens 
of this State; of a respected governor and judge, 
and of a later and not less respected judge and legal 
author. Judge Potter himself is now eighty-six 
years old, but alert and vigorous. He is well known 
to our profession generally by his learned edition 
of Dwarris on Statutes. But the most distinguished 
act of his life was in maintaining the independence 
and authority of the judiciary against the Assem- 
bly in an attempt to overawe it. In 1870 he was 
summoned to the bar of the Assembly for a high 
breach of its privileges, for ordering the arrest of 
one of its members for disobedience of a subpoena 
issued by him as judge to appear before a grand 
jury. On this occasion he vindicated his right in per- 
son, and with such power, clearness, dignity and elo- 
quence that the Assembly impliedly acknowledged 
its error, and abandoned its action. Judge Potter’s 
grand argument on that occasion will always be re- 
garded as an unanswerable vindication of the rights 
of the judiciary, and a clear definition of the 
boundary of legislative interference. An impudent 
and tyrannical usurpation of authority was never 
more signally rebuked. For this special act, and 
for many years of eminently useful judicial service, 
this venerable and dignified citizen deserves re- 

membrance and honor. 


In reading our recent London exchanges we have 
been struck by the outspoken severity and sarcasm 


Vor. 88 — No. 15. 





of their remarks upon several of the English judges, 
Of course we have no opportunity to know whether 
these criticisms are well or iu founded, but it speaks 
wéll for the freedom of a country governed by a mon- 
arch that the subjects can with impunity attack 
judges appointed by the crown, and holding office 
for life. Our generally judicious London corre- 
spondent, in his letter in last week’s issue, con- 
cluded with a sentence of such severity concerning 
the judicial manners of some of the English judges 
that we preferred to suppress it rather than run the 
risk of doing any of them a possible injustice. We 
are reminded of this subject by Mr. Justice Stephen’s 
recent vindication of Sir Elijah Impey’s judicia) 
conduct on the trial of Nuncomar against the terri- 
ble historical impeachment of Macaulay. Although 
the chief justice was acquitted by Parliament on 
trial by articles of impeachment, as part of the 
white-washing of all the Indian business, yet he 
was badly smirched by the great historian, who 
said of him: ‘‘No other judge has so dishonored 
the ermine since Jeffreys drank himself to death in 
the tower.” “To accuse Hastings of bribing him 
is to charge the payer of the ransom with corrupt- 
ing the virtue of the corsair.” He ‘‘ will not hear 
of mercy or delay;” refuses to respite the prisoner 
‘‘that he may gratify the governor-general;” Burke 
said: ‘‘Mr. Hastings murdered Nuncomar by the 
hand of Sir Elijah Impey.” But now Mr. Justice 
Stephen, in two careful and temperate volumes, it 
is said, conclusively acquits the traditional offender, 
saying that he “behaved with absolute fairness,” 
and that ‘‘there is not a word in his summning up 
of whichI should be ashamed had I said it myself.” 
He certainly could ‘‘say no fairer than that,” but 
the trouble is that the world will continue to read 
Burke and Macaulay rather than Stephen, and will 
continue to believe that the chief-justice’s conduct 
was well characterized by his name. 


The Central Law Journal, we are glad to see, “ con- 
curs very heartily ” in our views about the announce- 


ment and publication of dissenting opinions. ‘‘It is 
desirable, of course,” says the Central, “that it be just 
and right, butit iseven more important that it should 
be certain. If, as the court has declared the law, 
it is wrong or inexpedient, it is for the Legislature 
to change or amend it; until that is done it should, 
although even absurd, be received as the law of the 
land without question. That cannot be, the ruling 
cannot be respected, at home or abroad, when it ap- 
pears in the newspapers and the reports, that the 
conclusion was reached by a vote of five to four, 
and the dissenting opinion is as long, and appar- 
ently as able as that of the majority, for ‘the clerk 
can read the Scripture as loud as the parson.’ The 
dissenting opinion is usually a rehash of the brief of 
the defeated counsel, and that of the majority of 
the court necessarily expresses the views of the vic- 
tor, so that in the report the combatants fight their 
battles over again by their judicial champions in 
the pages of the law books. It is not seemly, nor 
does it induce respect for a tribunal whose fallibility 
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is so emphatically indicated by the dissensions of 
its members. Besides this, when the question is, 
in the slang of the day, a ‘ burning’ one, and im- 
portant interests are likely to be affected by the con- 
tinued operation of the ruling, and the personal 
views of the several judges are known and ex- 
pressed, men will begin to speculate upon the prob- 
able constitution of thescourt, when an aged mem- 
ber of it shall have died, or another has been retired 
by the expiration of his term, and who will be the 
successor, and what influences can be brought to 
bear upon the appointing or electing power. All 
this is as it should not be.” These views of an in- 
telligent and influential legal journal, and coming 
from a judicial source, should have weight with our 
Legislature. 


The bill proposed has been objected to on the 
ground that it would tend to render the judges in- 
dependent of public opinion, and to erect a “star 
chamber court.” If there is any thing in this the 
Legislature have an easy remedy. If the law laid 
down seems unjust the Legislature can alter it. It 
is well known that we believe them rather than the 
judges to be the proper law-making power. But 
we think there is no force in the objection. Cer- 
tainly it does not extend to the publication of dis- 
senting opinions in full. Our contemporary, the 
Central, goes so far as to submit, ‘diffidently,” 
‘*that it should be part of the judicial oath of office 
to keep inviolate the secrets of the consultation 
room.” Perhaps we should not go quite so far, but 
we see no good, but rather great mischief, in pub- 
lishing what is not law along with the law. 


A special committee of the New York Chamber 
of Commerce have made a report recommending 


the adoption of the Civil Code. The committee 
say: ‘The committee believe that the law is meant 
for the affairs and business of men, and that its gen- 
eral principles can be perfectly understood by the 
exercise of ordinary common sense; and therefore 
that the chamber is both competent to have an opin- 
ion on this subject, and will be fully justified in ex- 
pressing it. It is not a question whether we shall 
approve of the law asit exists, but whether we shall 
favor the expression of that law in clear and unmis- 
takable terms, so that everybody may know what it 
really is. This work has been carried on for almost 
forty years, and the question is shall it now be 
abandoned or completed? If now abandoned, we 
shall lose all that has been accomplished, and the 
work cannot be taken up without another indefinite 
period of labor, opposition and struggle, perhaps 
again to result in failure, while the evils which we 
deplore continue. If completed, an experiment will 
at least be tried, which has proved of great public 
advantage in analogous conditions of affairs.” The 
committee also call attention to the fact that Mr. 
Field proposes to have the Code take effect on the 
Ist of July, 1887, and meantime that a commission 
of three judges be appointed to examine and report 





whether it brings in any new law, and if so, what. 
The recommendation of the committee was adopted 
by the chamber with great unanimity. This ex- 
pression of the most influential and conservative 
body of business men in this country should not 
pass unheeded by the Legislature. 


It has always been contended by the opponents 
of jury trial that if questions of fact were decided 
by the judge there could never be any disagree- 
ment. Buta recent case in England before Mr, 
Justice Cave shows thecontrary. His lordship had 
tried a case in which the evidence had mostly been 
taken abroad on commission, and in finding the 
facts he had to make his choice between three or 
four depositions on one side to one state of facts, 
and an equal number on the other side to a state of 
facts precisely opposite. Having neither intrinsic 
nor extrinsic evidence to guide him to the truth, 
the learned judge very naturally found himself un- 
able to come to a conclusion. In other words, the 
jury part of him, as his lordship humorously ex- 
pressed it, was unable to agree, and had therefore 
to be discharged without giving a verdict. ‘‘ This 
incident of trial by jury,” says the Law Times, ‘‘ has 
heretofore been supposed to be absent from trial by 
judge — perhaps because it is not every judge who, 
when he finds a difficulty in making up his mind, 
has also the courage to confess it.” A jury, on the 
other hand, always has the courage to refuse to de- 
cide a case where the evidence is equally balanced, 
and we are not sure that this is not a better course 
than to render a decision at all hazards. 


—$_$ @——_____—. 


NOTES OF CASES. 

N Cave v. Torre, Q. B. Div., Feb. 24, 1886, 54 L. 
T. Rep. (N. S.) 87, an action of false imprison- 
ment in a lunatic asylum, the defendant having 
pleaded reasonable and probable cause for believ- 
ing the plaintiff insane, was ordered to give par- 
ticulars thereof. Stephen, J., said: ‘‘The matter 
in dispute is that the plaintiff wishes to know the 
reason why the defendant libelled and imprisoned 
him in a lunatic asylum. To this the defendant 
answers that he said that the plaintiff was mad be- 
cause he was mad, and that he locked him up for 
the same reason. It seems to me reasonable that 
the plaintiff should know the grounds on which the 
defendant formed his opinion as to his state of 
mind. Why should not the defendant state in 
writing the grounds upon which he acted? I con- 
fess I cannot see why he should not do so; he must 
have had some grounds, and in my opinion the 
plaintiff ought to know them, in order that if pos- 
sible he may be able to refute them. That being 
so, it is contended on behalf of the defendant that 
it would be oppressive and vexatious to order him 
to give such particulars, because it would be impos- 
sible to give them clearly, and they would be so 
difficult to express that it would be necessary to 
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give the whole of the defendant's brief, and all the 
details of the case upon which he relies. I do not 
agree with that contention. I think that these par- 
ticulars are capable of being stated in a manner 
sufficiently clear to be useful. If they cannot be 
stated otherwise on account of the details involved 
in them, they may be given in general terms. On 
the other hand, if the defendant had plain, clear 
grounds for acting as he did, I fail to see why par- 
ticulars of such grounds should not be given, and 
stated as clearly as the circumstances permit. 
Grove, J., dissenting, said: ‘‘That paragraph of 
the defense is the defendant’s case; it is his only, 
and he has to satisfy the jury of its soundness. 
How can a party know what are the sort of facts 
which would satisfy a jury or a judge of reasona- 
ble and probable cause for thinking a man insane? 
A judge, if he thinks that there is reasonable and 
probable cause, admits that there isa prima facie 
case, but Ihave never heard a judge asked to give the 
reasons which lead him to come to such conclusion. 
The problem may be highly complex. I do not see 
any use of embarrassing the defendant by compel- 
ling him to do what he would, in all probability, 
find the greatest difficulty in doing; it would be 
very difficult to put what he considered reasonable 
and probable cause on paper. In examination he 
may state that he had a belief, and then he may 
state the grounds of his belief, but if he gives 
these particulars at this stage he will be cross- 
examined as to them, and any little difference in 
his answers would go very much against him. 
Besides they would be mainly matters of opinion, 
and I do not see the use of putting these on paper, 
nor the reasons why certain facts produced a certain 
effect upon his mind. In my opinion the matter is 
too complex to admit of particulars being given of 
it. There might be a case in which aman could 
easily state his grounds for belief, but as a general 
rule they are incapable of being satisfactorily 
explained, and I think to compel them to be given 
in this case would be to put the onws upon the 
wrong party. Reasonable and probable cause con- 
sists of two elements —of facts, and of inferences 
deduced from such facts. The question is not only 
any thing he may believe to be fact or facts, but he 
must put all the facts together and show what ef- 
fect they produced, and how they produced that 
effect upon his mind. It is really asking a man to 
analyze a conclusion to which he has arrived in 
his own mind.” Bills of particulars have been or- 
dered, under our practice, in an action for dower, 
as to time, place and circumstances of the marriage, 
Clark v. St. James’ Church, 21 Hun, 95. In an ac- 
tion for divorce, as to the adultery, Ansert v. Ansert, 
2 Month. L. Bull. 19. In slander, Steckling v. Lock- 
haus, 21 Hun, 457. (But denied in libel, Orvis v. 
Jennings, 6 Daly, 434.) In an action on an insur- 
ance policy, of times and places at which it was 
claimed that the insured had a specified ailment, 
Dwight v. Germania Ins. Co., 22 Hun, 167. In con- 
version, of property taken, Robinson v. Comer, 13 





id. 491. Inan action for fraudulent combination 
and conspiracy, Mayor v. Marrener, 49 How. Pr. 86; 
but see People v. Tweed, 5 Hun, 353. In an action 
to try title to office, People v. Nolan, 10 Abb. N. C. 
471. In an action against bank directors for mis- 
appropriating assets, Friedberg v. Bates, 24 Hun, 
375. In crim. con., Tilton v. Beecher, 59 N. Y. 176; 
S. C., 17 Am. Rep. 337. But in a case exactly like 


the principal case the contrary doctrine was held, 
Higenbotam v. Green, 25 Hun, 214. 


In Emmens v. Pottle, Court of Appeal, 16 Q. B. 
Div. 354, it was held that the vendor of a news- 
paper in the ordinary course of his business, though 
he is prima facie liable for a libel contained in it, is 
not liable if he can prove that he did not know 
that it contained a libel; that his ignorance was 
not due to any negligence on his part; and that he 
did not know, and had no ground for supposing 
that the newspaper was likely to contain libellous 
matter. Esher, M. R., said: ‘‘The principle is no 
doubt a very important one, and one well worthy 
of consideration. I do not intend to lay down any 
general rule as to what will absolve from liability 
for a libel persons who stand in the position of these 
defendants. But it is a material element in their 
position that the jury have found in their favor as 
they have done. I agree that the defendants are 
prima facie liable. They have handed to other 
people a newspaper in which there is a libel on the 
plaintiff. Tam inclined to think that this called upon 
the defendants to show some circumstances which 
absolve them from liability, not by way of privi- 
lege, but facts which show that they did not pub- 
lish the libel. We must consider what the position 
of the defendants was. The proprietor of a news- 
paper, who publishes the paper by his servants, is 
the publisher of it, and he is liable for the acts of 
his servants. The printer of a paper prints it by 
his servants, and therefore he is liable for a libel 
contained in it. But the defendants did not com- 
pose the libel on the plaintiff, they did not write it 
or print it; they only disseminated that which con- 
tained the libel. The question is whether as such 
disseminators they published the libel. If they 
had known what was in the paper, whether they 
were paid for circulating it or not, they would have 
published the libel, and would have been liable for 
so doing. That, I think, cannot be doubted. But 
here, upon the findings of the jury, we must take it 
that the defendants did not know that the paper 
contained a libel. Iam not prepared to say that it 
would be sufficient for them to show that they did 
not know of the particular libel. But the findings 
of the jury make it clear that the defendants did 
not publish the libel. Taking the view of the jury 
to be right, that the defendants did not know that 
the paper was likely to contain a libel, and still 
more, that they ought not to have known this — 
which must mean that they ought not to have 
known it, having used reasonable care — the case is 
reduced to this, that the defendants were innocent 








284 


THE ALBANY LAW JOURNAL. 











disseminators of a thing which they were not 
bound to know was likely to contain a libel. That 
being so, I think the defendants are not liable for 
the libel. If they were liable, the result would be 
that every common carrier who carries a newspaper 
which contains a libel would be liable for it, even 
if the paper were one of which every man in Eng- 
land would say that it was not likely to contain a 
libel. To my mind the mere statement of sucha 
result shows that the proposition from which it 
flows is unreasonable and unjust. The question 
does not depend on any statute, and in my opinion 
any proposition, the result of which would be to 
show that the common law of England is wholly 
unreasonable and unjust, cannot be part of the 
common law of England.” Bowen, L. J., said: 
‘* A newspaper is not like a fire; a man may carry 
it about without being bound to suppose that it is 
likely to do an injury. It seems to me that the de- 
fendants are no more liable than any other innocent 
carrier of an article which he has no reason to sup- 
pose likely to be dangerous. But I by no means 
intend to say that the vendor of a newspaper will 
not be responsible for a libel contained in it if he 
knows, or ought to know, that the paper is one 
which is likely to contain a libel.” (A newspaper 
may not be ‘like a fire,” but the apostle says ‘‘ the 
tongue is a fire,” etc.) There is singularly little — 
next to nothing—on this subject in the books. 
Mr. Townshend, in his excellent work on Libel and 
Slander, probably states the rule too broadly 
when he says: ‘‘ The proprietor of a bookstore is 
responsible for the contents of every book and pa- 
per sold in his store.” See 26 Aus. Law Jour. 342. 


In Tissue v. Baltimore and Ohio Railroad Co., Penn. 
Sup. Court, a railroad company engaged in enlarging 
a certain tunnel on its line constructed a magazine 
for storing dynamite 32 feet from its main line, and 
about 168 feet from the mouth of the tunnel, which 
was furnished wlth a stove, and containing about 
1,100 pounds of dynamite. An explosion took 
place in this magazine from some cause unknown, 
which killed a servant of the company employed as 
a brakeman and flagman, who was at the time 
standing near the track. In an action to recover 
damages for his death, held, that the question of the 
company’s negligence in locating the magazine, and 
storing in it that quantity of dynamite should 
properly be left to the jury. The court said: ‘‘ The 
inquiry is as to the negligence of the company in 
permitting so great a quantity of dynamite to be 
placed in such a position that an accidental explo- 
sion of it might result in death or injury to its ser- 
vants. Whilst it is true that the master does not 
warrant the absolute safety of those whom he em- 
ploys to do his work, yet, as we held in the case 
of Green and Coates Street Passenger Ry. Co. v. 
Bresmer, 1 Out. 103, he is bound to take heed that 
he does not through his own want of care expose 
his servant to unnecessary risks or dangers, either 
from the character of the tools with which he sup- 





plies him, or the place in which he requires him to 
operate. As the question growing out of what is 
here stated is one of fact, it can only be determined 
by the verdict of a jury. Ought the company’s su- 
perintendent to have known that in placing the 
magazine where it was placed he was exposing the 
men engaged in operating the road, as well as 
others, to a danger to which they ought not to have 
been exposed? Tha question is not whether he did 
have knowledge of the peculiar properties of the 
material which he was intrusted to handle, for his 
ignorance in this particular would be no excuse for 
the company, but whether the agent thus intrusted 
ought to have been one who knew that dynamite 
was, from its nature, liable to accidental explosions, 
such as could not be ordinarily foreseen or pro- 
vided against. We would indeed be unwilling to 
assume that either Yardley or Armstrong knew that 
he was subjecting these laboring men to a danger 
so frightful. They may, like the men themselves, 
have entertained the common idea that dynamite 
could not be exploded but by the ordinary method 
of percussion. But as we have said, this ignorance, 
if ignorance it was, will not excuse the company, 
for there was a duty resting upon it to know, as 
far as it was possible to know, the character of the 
material which it placed in the hands of its agents. 
In this we are not to be understood as pronouncing 
upon the chemical characteristics of dynamite, for 
about it we know little or nothing, or as charging 
negligence on the company or its agents. The act 
of putting the magazine where it was may have 
been prudent, or at least not unreasonably impru- 
dent, and the explosion may have been the result 
of an accident which no ordinary human foresight 
could provide against, hence, one for which no one 
can be held responsible. But however this may be 
the matter is under all the evidence for a jury, and 
to a jury it must be referred. Green, J., dissents. 
A case somewhat resembling this is Powers v. Har- 
low, 53 Mich. 507; 8S. C., 51 id. 154. 


—_\—>—__——_ 


COMMON WORDS AND PHRASES. 


JOLATILE Supnstances.— In Ford v. Buchanan, 
Pennsylvania Supreme Court, Jan. 4, 1886, the 
court declined to define this expression, saying: ‘‘ If 
the words ‘or other volatile substances,’ contained 
in the lease from Buchanan to the Niagara Oil Com- 
pany, were technical words, and have a fixed mean- 
ing, it would have been well enough to ask us to 
construe them. But they have no well defined le- 
gal meaning; they create an ambiguity, and their 
construction becomes a marked question of law and 
fact, in which the court, and if necessary, a jury, 
must have the aid of scientific men. Speaking for 
myself I do not know, with the certainty that should 
mark judicial action, whether natural gas is a vola- 
tile substance or not, and I do not propose to write 
in a decision of a question which I do not thor- 
oughly understand.” 





THE ALBANY LAW JOURNAL. 


285 








TipE-Lanps.—In Andrus v. Knott, Oregon Su- 
preme Court, Nov. 17, 1885, it was said: ‘‘ In Ron- 
dell v. Fay, 32 Cal. 354, it was held that the de- 
scriptive phrase ‘tide-lands,’ in the legislation of 
that State, applies to land covered and uncovered 
by the ordinary tides, which the State owns by vir- 
tue of its sovereignty. People v. Davidson, 30 Cal. 
380; Walker v. Marks, 2 Sawy. 152. It would seem 
to correspond to or be synonymous with ‘shore’ or 
‘tract,’ and this, at common law, is that land 
which lies between ordinary high-water mark and 
low-water mark. Hale De Jur. Mar. 12; Hall Sea; 
Blundell v. Catterall, 5 Barn. & Ald. 292. It must 
then be such land as is affected by the tide, that 
lies between ordinary high-water mark and low- 
water mark, and which is alternately covered and 
left dry bythe ordinary flux and reflux of the tides. 
Lands adjacent to navigable waters, where the tide 
flows and reflows, which at high tides are sub- 
merged, and at low tides are bare, come within 
such description. Bell v. Gough, 23 N. J. L. 683. 
It can hardly be considered as including any ground 
that does not come within the provision of this de- 
scription. It is needless to say that lands covered 
with water three-fourths of the year cannot be con- 
sidered as such.” 

Workman. — It was recently held by an English 
magistrate that this word includes a stage-manager 
and principal actor in a pantomime, within the stat- 
ute giving a summary remedy for wages. Of this 


the Solicitors’ Journal says: ‘It is impossible to 


agree with the decision. * * * By that act ‘the 
expression ‘ workman’ does not include a domestic 
or menial servant, but save as aforesaid, means any 
person who is a laborer, servant in husbandry, jour- 
neyman, artificer, handicraftsman, miner, or is 
otherwise engaged in manual labor.’ In Morgan v. 
The London General Omnilns Co., 53 L. J. Rep., 
Q. B. 352, the Master of the Rolls thus construed 
this definition: ‘It is obvious that by the use of 
the word ‘otherwise’ the draftsman understood 
that all the persons who were mentioned before 
were engaged in manual labor. The section uses 
the words ‘any person otherwise engaged in man- 
ual labor’— that is, ‘any person engaged in the 
same way as all the others are engaged, although 
they do not go by the same name.’ The Court of 
Appeal accordingly declined to apply the definition 
to an omnibus conductor. An omnibus conductor 
uses his hands quite as much as a stage-manager, 
who in this case was proved to have turned the gas 
on and off, rung bells and beaten gongs. Similarly 
the omnibus conductor rings bells, turns brakes off 
and on, and opens and shuts doors. Neither is en- 
gaged in manual labor within the meaning of the 
act. Moreover the stage-manager in question was 
also an actor. In this character he no doubt uses 
his hands, but so does a pianist or harpist. He 
equally however uses his legs and every other mem- 
ber, including, in these days of degenerate panto- 
mime and ‘ gag,’ his tongue. As stage-manager he 
is not within the act; as actor he is further still out 





of it; and as his principal duty is probably acting, 
and not stage-managing, which is accessory to it, 
his doubling the parts is fatal. In short, the mime, 
although he stand upon his hands, has not, in law, 
a leg to stand on.” 

Sprritvous Liquor.— Cider or crab cider is not 
‘‘spirituous,” nor of ‘‘ like nature as wine, ale, por- 
ter or beer.” State v. Oliver, 26 W. Va. 422. The 
court said: ‘*The words ‘spirituous liquors’ do not 
include wine or other fermented liquor, for they im- 
ply that the beverage is composed in part or fully 
of alcohol extracted by distillation. Bishop Stat. 
Crimes, § 1009. Wines may or may not be spiritu- 
ous — depending upon the absence or presence of 
alcohol in each, evolved in the process of the fer- 
mentation of the juice of the grape, or other fruit 
out of which it is made. Ale, porter and _ beer are 
neither the result of distillation, nor of the fermen- 
tation of the juice of any kind of fruit. Webster 
defines beer — ‘‘a fermented liquor made from any 
kind of malted grain, with hops or other flavoring 
matters; also as a fermented extract of the roots 
and other parts of various plants, as spruce, ginger, 
sassafras.’ He defines ale to be a liquor made from 
an infusion of malt by fermentation, differing 
from beer in having a smaller proportion of hops. 
In like manner he defines * porter’ to be a ‘malt 
liquor of a dark brown color, moderately bitter, and 
possessing tonic and intoxicating qualities.’ From 
these definitions it will be perceived that ale, por- 
ter and beer are drinks of like nature, differing 
from, but similar to each other, but wholly differ- 
ent from spirituous liquors and wine. How many 
other different drinks of like nature may be made 
from different malted grains or mixtures thereof, or 
from grains differently malted and flavored, . or 
whether they would in a greater or less degree than 
ale, porter or beer, produce intoxication, we have 
no means of determining. All spirituous or dis- 
tilled liquors, and all wines, being by the terms of 
the act embraced within the prohibition, other 
drinks, could not be of a like nature without at the 
same time being of the same nature, and if of the 
same nature it would be a useless proceeding to de- 
scribe them as drinks of like nature. But when the 
words ‘drinks of like nature’ are applied to ale, 
porter and beer, they will include all similar prep- 
arations made by similar process of fermentation of 
similar nature, for then we may reasonably conclude 
they will be of like nature, and if of like nature, 
then by the terms of the act they are within the 
prohibition thereby imposed upon the sale thereof. 
Cider is neither produced by distillation nor by fer- 
mentation, and although liable to fermentation, and 
when subjected to distillation it is capable of pro- 
ducing a spirituous liquor, yet the ultimate product 
is no more like cider than rum is like the juice of 
sugar-cane from which it is manufactured; neither 
is cider the result of any process of fermentation 
whatever, nor is it in any proper sense a mixture of 
any liquor other than water, which is common to 
all spirituous liquors, wines, ale, porter, beer, and 
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all drinks of like nature. Not being a distilled liq- 
uor neither is it a mixture know as ‘bitters’ or 
otherwise, which will produce intoxication, and 
therefore declared for the purpose of the act ‘ spirit- 
uous liquor.’ Nothing can be so included unless 
both of these qualities unite in it: first, it must be 
a mixture; second, a mixture which will produce 
intoxication. Being the unadulterated juice of the 
apple it is no mixture, and under ordinary circum- 
stances incapable of producing intoxication, it can- 
not be classed as a spirituous liquor, neither can it 
with any degree of propriety be called ‘ wine,’ and 
it is wholly unlike any fermented liquor made from 
a malted grain, or from the roots of plants or the 
bark of trees, as spruce, ginger, sassafras, birch and 
sarsaparilla.” 

Lewp anpD Rupe Conasrration.--In State v. 
Lawrence, Nebraska Supreme Court, the court distin- 
guished the phrases “lewdly and lasciviously co- 
habit with each other” and *‘ rudely and licentiously 
cohabit with his own daughter,” observing: “It must 
first be observed that in the definition of the word as 
furnished by the decisions cited, and as used in sec- 
tion 203, the act of ‘cohabitation,’ or ‘living to- 
gether as husband and wife,’ involves the act of 
both parties to the incestuous intercourse. If they 
‘lewdly and lasciviously cohabit with each other’ is 
the language of the section. The cohabitation must 
be lewd and lascivious on the part of both. The 
term ‘lewd,’ as used in the section above referred 
to, is defined by Webster as ‘given to unlawful in- 
dulgence of lust; dissolute; lustful; filthy. Pro- 
ceeding from unlawful lust, as lewd actions.’ 
*‘Lewdly:’ ‘with the unlawful indulgence of lust; 
lustfully.’ ‘Lascivious’ is defined by the same au- 
thor as ‘loose; wanton; lewd; lustful; as lascivi- 
ous desires; lascivious eyes. Tending to produce 
voluptuous or lewd emotions.’ ‘ Lasciviously:’ ‘in 
a lascivious manner; loosely; wantonly; lewdly.’ 
The provisions of 204 are limited to the acts of but 
one —the father. It is provided that if he shall 
‘rudely and licentiously cohabit with his own 
daughter,’ he shall be punished in the manner 
pointed out in the section. The word ‘rudely’ is 
also defined, as applicable to this section, as ‘in a 
rude manner; coarsely; * * * uncivilly; vio- 
lently.’ ‘Licentiously:’ ‘in a licentious manner; 
freely; loosely; dissolutely.’ From a comparison of 
the qualifying words used in these sections but little 
light can be obtained, and but little distinction can 
be drawn, except as to the word ‘rudely,’ which oc- 
curs in section 204, the definition of which in the 
sense used must be ‘coarsely,’ ‘ uncivilly,’ ‘ vio- 
lently.’ The word ‘cohabit’ is given two defini- 
tions, both of which we will notice: 1. ‘To dwell 
with; to inhabit or reside in company, or in the 
same place orcountry.’ 2. ‘To dwellor live togeth- 
er as husband and wife.’ It is from the Latin word 
‘ cohabitare’— ‘co’ for ‘con,’ ‘ with,’ and ‘ habitare,’ 
to dwell. In Zell’s Encyclopedia aud Dictionary it 
is defined as ‘to dwell or live together; to dwell 
with or live together; to inhabit and abide in com- 





pany in the same place. 2. To live together as hus. 
band and wife, though not legally married.’ As we 


have seen, the second or last definition given to this 
word by the authors above quoted is the sense in 
which it is generally used when the strict legal 
meaning is applied.” 


——e—_—— 


EXECUTOR AND TRUSTEE—COMMISSIONS—T WO 
CAPACITIES — BASIS. 


NEW YORK COURT OF APPEALS, JANUARY 19, 1886. 


PHENIX Vv. LIVINGSTON. 


Where a will contemplates a severance of the duties of execu- 
tor and trustee, and a point of time at which those of the 
executor will end, and those of the trustee begin, the ex- 
ecutors are entitled to double commissions, 

Where one holds real estate, as trustee for the life of another, 
inasmuch as he never holds the fee, but merely the life es- 
tate, the basis for determining his compensation must be 
the value, not of the fee, but of such life estate. Wagstaff 
v. Lowerre, 23 Barb. 209, overruled, 


— from judgment of General Term, First De- 
partment, affirming as modified a judgment en- 
tered upon the report of a referee. 
The opinion states the case. 


J. F. Kernochan, for appellants. 
Wm. B. Ross, for respondents. 


Frvcu, J. There are but two questions in this case, 
and both may be considered without reviewing the 
complicated details of the trust accounts. These 
questions are whether the executors, who were also 
trustees, become entitled to commissions in both ca- 
pacicies; and if so, whether the trustees’ commissions 
are to be computed upon the value of the real estate. 
The first of these questions must be answered by sub- 
jecting the facts established to the test of the rules 
adjudged in Johnson v. Lawrence, 95 N. Y. 154; and 
Laytin v. Davidson, id. 263. 

In the first of these cases double commissions were 
refused, for the reason that the will contemplated no 
separation of duties on the part of the executors, and 
no transfer to or holding by them of any portion of 
the estate in the character of trustees; while in the 
second double commissions were allowed upon the 
ground that the will did contemplate a severance of 
duties anda point of time at which those of the exec- 
utors would be ended and those of the trustees begin. 
In that case the severance of the trust funds from the 
general assets contemplated by the will had taken 
place; so much of the estate as was needed for debts, 
legacies and expenses had been to those purposes ap- 
propriated, and the balance having been ascertained 
by a settlement of the executors’ accounts, became 
and was adjudged to constitute a trust fund to be fur- 
ther held and managed as such. Within the doctrine 
of these cases commissions in both capacities were 
properly allowed in this. The will contemplated a 
severance of duties and a point of time when that sev- 
erance should take place. At the beginning of the in- 
strument, after directing the payment of debts and 
expenses, the testator names six persons “‘ executors 
of and trustees under this my last will and testa- 
ment.’’ They were first to act as executors of the will 
and then as trustees under it. A series of separate 
trust estates are then constituted, running for the 
lives of specified beneficiaries. Some of them required 
specific sums to be set apart, and others and more im- 
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portant ones provided in very careful detail for a sev- 
erance of purely trust estates from their general assets 
and their further management and administration, 
not by the executors, but by five out of the six of them 
holding as trustees. Since a serious portion of the trust 
estates consisted of real property, provision was made 
for a suitable partition for the purposes of the trusts, 
and a broad and abundant authority given for the 
management of the lands. The trustees were empow- 
ered to lease the improved property for a period not 
exceeding five years, and that which was unimproved 
for not more than twenty-one years. Authority was 
conferred to sell the lands in other States, the unim- 
proved property in this State, and the dwelling-house 
with the consent of the widow; and the trustees were 
authorized to rebuild structures destroyed or impaired 
and erect new buildings upon unimproved property 
so as to render it productive. 

A further provision of the willis quite significant. 
The trustees are empowered, in their discretion, 
through the agency of a revocable power of attorney, 
to commit the management of certain of the trust es- 
tates to the beneficiary, but preserving in themselves 
the title and resuming control whenever they should 
deem it advisable. It is impossible to reflect upon 
these provisions of the will without a resultant con- 
viction that the testator contemplated and provided 
for two separate duties to be performed by his repre- 
sentatives, one as executors and the other as trustees, 
the latter to commence at the termination of the for- 
mer, and to begin with a severance of the trust estates 
from the general assets, and to be held and managed 
thereafter by his executors, or some among them, in 
the capacity of trustees. Such a severance was in 
fact made. The accounts of the executors as such 
were settled, and there was left nothing but the trust 
estates to be managed for the beneficiaries. Separate 
accounts were opened with each, and they were held 
and managed for many years with a great amount of 
labor, with a large demand upon the care and patience 
of the trustees, and with avery heavy burden of re- 
sponsibility. We think it wasa proper case for the 
allowance of commissions to the same persons, first in 
the character of executors and then in that of trus- 
tees. 

The appellants however further insist that the com- 
missions of the trustees should not be computed upon 
the value of the real estate, and the argument is that 
commissions are only given upon sums of money or 
their equivalent received and paid out; that the trus- 
tees never received the fee of the lands, since that fee 
vested at once in the grandchildren, the trustees tak- 
ing only an estate commensurate with their trust, 
which simply terminated, and was never transferred 
or paid over. We think this objection is well founded 
and that as it respects real estate held in trust, the 
commissions of the trustees are not to be computed 
upon the value of the land which remains unsold. The 
office of a trustee was at first deemed honorary and 
without compensation, but our statute changed the 
rule, and allowed compensation to executors, admin- 
istrators and gnardians at a fixed percentage to be 
computed upon all sums received and paid out. Trus- 
tees were not named specifically in the enactment,but 
they were held to be within the equity of the statute, 
and entitled to compensation as if included within it. 
To that we must therefore refer, and by that be gov- 
erned in determining what allowance, if any, is to be 
made. Sums received and paid out are made the basis 
of computation. It has nevertheless been held that 
securities received by an executor, and by him turned 
over to the parties entitled, might be treated as money 
received and paid out forthe purpose of computing 





commissions. This was itself an extension of the au- 
thority of the statute, justified by the consideration 
that what was accepted as money by the parties inter- 
ested might well be treated as such for purposes of 
compensation. 

But we are asked now to take a step further, and 
give a new extension tothe act, which does violence to 
its language, and makes land in no just sense received 
or transferred constructively money. The only au- 
thority for this doctrine is the case of Wagstaff v. 
Lowerre, 23 Barb. 209, and a few cases in the Supreme 
Court and the Surrogate’s Court in the city of New 
York, which have followed it as authority. Wasgtaff 
v. Lowerre was a Special Term decision. It cited as 
authority but two cases, neither of which justified the 
conclusion reached. In one of them (Matter of De 
Peyster, 4 Sandf. Ch. 511) the court said: ‘‘ There is 
force in the argument that no well grounded distinc- 
tion between lands and stocks as to the trustees’ com- 
pensation,” but the remark was uncalled for and un- 
necessary for the purposes of the decision. The lands 
there in question had been bid in upon foreclosure of 
mortgages belonging to the estate, and in equity re- 
mained personalty, and were therefore treated as such 
in the hands of the trustees. 

The other case cited (McWhorter v. Benson, Hopk. 
28) gives no indication that real estate was at allin 
question, and the elaborate opinion of the chancellor 
aims only to show that the statute had fixed a definite 
rate of compensation for an executor’s services; a rate 
computed upon the sums of money received and paid 
out; and that an allowance of a grosssum was not 
permissible. Wagstaff v. Lowerre therefore stood upon 
no existing authority, and it can have only the force 
derived fromits reasoning. In this court the question 
is an open one, and so far as we have been able to as- 
certain, has never been discussed and decided. We 
ought not to wander from the statute and strain its 
construction to an extent approaching perilously near 
to legislation. 

In the present case the fee of the lands, it is con- 
ceded, vested in the grandchildren by force of the will 
at the date of the death of the testator. The estate 
of the trustees took priority, but only for the purposes 
of the trust. Stevenson v. Lesley, T70N. Y.512. They 
were authorized to sell and to rent the real estate. 
Upon all sums of money thus realized, and passing 
through their hands they were entitled to commis- 
sions; but the unsold lards at the close of the trust 
passed to the possession of the remaindermen, not 
through any title derived from the trustees, but by 
force of the original devise. The trustees transferred 
no land, but simply refrained from exercising their 
power of converting it into money. And so they not only 
never paid it out, even constructively by any grant or 
conveyance, but never even received the absolute fee 
which all the time was a vested interest in remainder, 
Their estate was simply commensurate with their 
trust, bounded as to duration by the terms of the 
trust, and as to the unsold lands never equalling in 
value that of the fee. 

We must therefore adhere to the statutory basis of 
computation, and decline to advance further in a con- 
struction which steadily departs from a plain and un- 
ambiguous enactment having a definite purpose and 
meaning. If hardship or injustice shall result, of 
which we are by no means certain, the remedy may be 
readily applied by further legislation. 

So much of the judgment as allows commissions upon 
the value of the unsold lands should be reversed with- 
out cost to either party. 

All concur. 

Judgment accordingly. 
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MASTER AND SERVANT — DEFECTIVE MACHIN- 
ERY—NEGLIGENCE OF CO-SERVANT— 
STATUTE— CONTRIBUTORY 
NEGLIGENCE. 

SUPREME COURT OF THE UNITED STATES, 
FEBRUARY 1, 1886. 


NortTHERN Pactric RAILROAD Co. v. HERBERT. 


A railroad company is liable for an injury sustained by its 
brakeman by reason of a defective and worn-out brake, 
which had been long in that condition, to the knowledge 
of the yard-master, and which defect might have been as- 
certained by inspection. 

This liability is not affected by a statute which enacts that an 
employer is not bound to indemnify his employee against 
the negligence of another employee in the same general 
business, unless he failed to use ordinary care in the se- 
lection of the culpable employee. 

The brakemar having been employed but one‘day in the yard, 
was not chargeable with contributory negligence unless 
the defect was patent or he had been informed of it. 


N error to the Supreme Court of the Territory of 
Dakota. The opinion states the case. 


W. P. Clough and George Gray, for plaintiff in error 
Thomas Wilson, for defendant in error. 


Fre.p, J. The Northern Pacific Railroad Company 
is a corporation created under the laws of Congress to 
construct a railroad and a telegraph line from Lake 
Superior to Puget Sound. In 1879 it had constructed 
and was operating the road from Duluth, in Minne- 
sota, to Bismarck, in Dakota. On the 24th of October 
of that year the plaintiff in the court below, the de- 
fendant in error here, was a brakeman inits yard at 
Bismarck, where its cars were switched upon different 
tracks and its trains were made up for the road. It 
was his duty, among other things, to set and loosen 
the brakes of the cars whenever necessary, and when- 
ever ordered to do so by the yard-master. At the 
time mentioned he was ordered to stop, with the 
brakes, two cars which had been switched upon a 
track in the yard. In obedience to his order, he went 
upon the rear carand attempted to set the brake at- 
tached toit, but the brake was so badly broken and 
out of order that it could not be made to work. As 
soon as he discovered this he stepped on the forward 
car in order to stopit. The brake on that car was a 
‘step brake,’’ and in order to work it he was obliged 
to place his foot on the step attached to the car below 
the top, and this brought his foot and leg between the 
two cars. This brake was also out of order, and while 
attempting to set it, his foot being upon the step, the 
car struck another car on the track, and was suddenly 
stopped. The draw-bar and bumper of the rear car 
had been pulled out, and for want of them the two 
cars, when the forward one was suddenly stopped, 
came violently together, crushing his leg so that am- 
putation became necessary. To recover damages for 
the injuries sustained he brought this action against 
the company, alleging that it was its duty to provide 
good and safe cars, and machinery and apparatus of a 
like character for braking and handling them, and 
also to make rules and regulations for switching and 
handling them in the yard, and for notifying em- 
ployees of the condition of defective and broken cars, 
so that they might not be subjected to unnecessary 
danger; but that it neglected its duty in these par- 
ticulars, and thereby, without his fault, he was in- 
jured as stated. 

In its answer the company admitted the allegations 
as to the employment of the plaintiff and the injuries 
he had received, but set up that it was his duty to 








know, and that he did know, the condition of each of 
the cars, and that he carelessly put his leg between 
them when setting the brake of the forward car, and 
thus, through his own fault, suffered the injury of 
which he complains. 

There was a verdict in favor of the plaintiff for 
$25,000. A motion for a new trial was made on various 
grounds; among others, that the damages were exces- 
sive. The court ordered that a new trial be granted 
unless he remitted $15,000 of the verdict, and in case 
he did so that the motion be denied. He remitted the 
amount, and jadgment was entered in his favor for 
the balance, and costs of suit, which the Supreme 
Court of the Territory affirmed. 

For the reversal of the judgment several errors of 
the court below are assigned; but so far as they are 
deemed material, they may be reduced to four: (1) In 
sustaininga challenge to a juror; (2) in denying a new 
trial on condition that the plaintiff should remit a part 
of the sum awarded by the verdict; (3) in refusing to 
dismiss the suit at the close of the plaintiff's case; (4) 
in refusing to charge that the plaintiff should have 
taken notice of the defects in the cars, and that he was 
guilty of such negligence in that respect as to deprive 
him of a right to recover. 

(Omitting first two grounds. ] 

3. The dismissal of the suit at the close of the plain- 
tiff’s case was moved on the ground that the plaintiff 
had failed to establish a cause of action; and in sup- 
portof this position it is contended that the plaintiff 
was a fellow servant of the officer or agent of the com- 
pany who was charged with the duty of keeping the 
cars in order, and therefore could not recover against 
the company for injuries suffered by reason of the lat- 
ter’s negligence, and tbat this exemption from liabil- 
ity is declared by the statute of Dakota. The general 
doctrine as to the exemption of an employer from lia- 
bility forinjuries to a servant caused by the negli- 
gence of a fellow-servant, in a common employment, 
is well settled. When several persons are thus em- 
ployed, there is necessarily incident to the service of 
each the risk that the others may fail in that care and 
vigilance which is essential to his safety. In under- 
taking the service he assumes that risk, and if he 
should suffer he cannot recover from his employer. He 
is supposed to have taken it into consideration when he 
arranged for his compensation. As we said ona for- 
mer occasion: “‘ Hecannotin reason complain if he 
suffers from a risk which he has voluntarily assumed, 
and for the assumption of which he is paid.”” Chicago 
& M. R. Co. v. Ross, 112 U. 8. 377-383; S. C., 5Sup. Ct. 
Rep. 184. 

It is equally well settled however that it is the duty 
of the employer to select and retain servants who are 
fitted and competent for the service, and to furnish 
sufficient and safe materials, machinery, or other 
means by which it is to be performed, and to keep 
them in repair and order. This duty he cannot dele- 
gate to a servant so as to exempt himself from liabil- 
ity for injuries caused to another servant by its omis- 
sion. Indeed no duty required of him for the safety 
and protection of his servants can be transferred so as 
to exonerate him from such liability. The servant 
does not undertake to incur the risks arising from the 
want of sufficient and skillful co-laborers, or from the 
defective machinery or other instruments with which 
he is to work. His contractimplies that in regard to 
these matters his employer will make ‘adequate pro- 
vision that no danger shall ensue to him. This doc- 
trine has been so frequently asserted by courts of the 
highest character that it can hardly be considered as 
any longer open to serious question. 

It was substantially declared in the recent case of 
Hough v. Railway Co., 100 U. S. 213; S. C., 34 Am. 
Rep. 621, where we said that notwithstanding a rail- 
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road corporation may be controlled by competent, 
watchful and prudent directors, and care and cautiou 
are exercised in the selection of subordinates at the 
head of the several branches of its service, its ubliga- 
tion still remains to provide and maintain in a suita- 
ble condition the machinery and apparatus to be used 
by its employees; and that it ‘‘cannot, in respect to 
such matters, interpose between it and the servant, 
who has been injured without fault on his part, the 
personal responsibility of an agent, who in exercising 
the master’s authority has violated the duty he owes 
as well to the servant as to the corporation.”’ In that 
case the engine of the railroad, coming in contact with 
an animal, was thrown from the track over an em- 
bankment, whereby the whistle fastened to the boiler 
was forced out, thus permitting hot water and steam 
to escape, which so scalded the engineer as to cause 
his death. The engine was thrown from the track be- 
cause the cow-catcher or pilot was defective, and the 
whistle was forced out because it was insecurely fast- 
ened. These defects were owing to the negligence of 
the company’s master mechanic and the foreman of 
the round-house, to whom was committed the exclu- 
sive management of the motive power of the company 
with control over all the engineers employed. In an 
action by the widow and child of the deceased, the 
company set up as a defense that if the alleged defects 
existed, which it denied, they were owing to the neg- 
ligence of those servants, for which the company was 
not liable. The court held that the company was not 
thereby exonerated from liability. 

fn Filke v. Boston & Albany R. Co., 53 N. Y. 549; 8S. 

}., 13 Am. Rep. 545, it was held by the Court of Ap- 
peals of New York that a corporation is liable to an 
employee for negligence or want of proper care in re- 
spect of such acts and duties as it was required to per- 
form as master or principal, without regard to the 
rank or title of the agent intrusted with their per- 
formance; and that as to such acts the agent occupies 
the place of the corporation; and that the latter is 
deemed to be present, and consequently liable for the 
manner in which they are performed. There it ap- 
peared that the accideut which caused the injury com- 
plained of was in consequence of an insufficient num- 
ber of brakemen on the cars of the company. The 
fact that the company had an agent whose business it 
was to make up the trains, to hire and station the 
brakemen, and to prepare and dispatch the trains, did 
not relieve it from liability. 

In Corcoran v. Holbrook, 59 N. Y. 517; S. C.,17 Am. 
Rep. 369, it appeared that the defendant operated a 
cotton-mill, to the management of which he gave no 
personal attention, but intrusted it to a general agent 
with full power. In the mill was an elevator used by 
the employees. which became out of repair aud un- 
safe, of which the agent had notice. He neglected to 
have it repaired, and an employee was injured by its 
fall. The court held that the defendants were liable; 
that the general agent was not a mere fellow-servant, 
but occupied the place of the owners; and that they 
could not, by delegating their authority to another 
and absenting themselves, escape from liability for 
the non-performance of duties they owed to their em- 
ployees. ‘‘As to acts,’’ said the court, ‘‘ which a mas- 
ter or principal is bound as such to perform toward 
his employees,if he delegates the performance of them 
to an agent, the agent occupies the place of the mas- 
ter, and the latter is deemed present and liable for the 
manner in which they are performed.” 

In Fuller v. Jewett, 80 N. Y. 46; 8. C., 36 Am. Rep. 
575, an engineer on the Erie Railway was killed by the 
explosion of the boiler of a locomotive, caused by its 
defective condition. To the action brought by his ad- 
ministratrix it was contended that the negligence of 
the mechanics in not keeping the boiler in a safe con- 





dition was the negligence of his co-employees in the 
service of the company, for which it was not responsi- 
ble. But the court affirmed the principle of the decis- 
ions already cited, and held that an action or duty 
which the master, as such, is bound to perform for the 
safety and protection of his employees cannot be dele- 
gated so as to relieve him from liability to a servant 
injured by its omission or its negligent performance, 
whether the nonfeasance or misfeasance be that of a 
superior or inferior officer, agent, or servant to whom 
the doing of the act or the performance of the duty 
has been committed. ‘‘In either case, in respect to 
such act or duty,’’ said the court, ‘‘the servant who un- 
dertakes or omits to perform it is the representative 
of the master, and not a mere co-servant with the one 
who sustains the injury.” Pantzar v. Tilly Foster 
Iron Min. Co., 99 N. Y. 368 (decided the present year 
by that court), is to the same effect. 

In Ford v. Fitchburg R. Co., 110 Mass. 241; 8S. C., 14 
Am. Rep. 598, which was a similar action for injuries 
caused by the explosion of an engine boiler out of re- 
pair, the same defense was made, that the want of re- 
pair is owing to the negligence of a fellow-servant in 
the department of repairs; but the court said that 
‘*the agents who were charged with the duty of sup- 
plying safe machinery are not, in the true sense of the 
rule relied on,to be regarded as fellow-servants of those 
who are engaged in operating it. They are charged 
with a master’s duty to his servant. They are em- 
ployed in distinct and independent departments of 
service, and there is no difficulty in distinguishing 
them, even when the same person renders service by 
turns in each, as the convenience of the employer may 
require. In one the master cannot escape the conse- 
quence of the agent’s negligence; if the servant is in- 
jured in the other, he may.”” And the court held that 
there was noerror in a refusal to instruct the jury that 
the corporation was not liable unless the plaintiff 
proved that the president, directors, or superintend- 
ent either personally knew, or by the exercise of rea- 
sonable care in the performance of their duties might 
have known of the existence of the defect in the en- 
gine which caused the explosion, or that the persons 
employed to have charge of the engine and keep it in 
repair were incompetent; observing that ‘“‘the ques- 
tion was not whether the officers named knew, or 
might have known, of the defect or of the incompe- 
tency of those who had charge of the repairs, but 
whether the corporation in any part of its organization 
by any of its agents, or for want of agents, failed to 
exercise due care to prevent injury to the plaintiff 
from defects in the instrument furnished for his 
use.” 

In Shanny v. Androscoggin Mills, 66 Me. 420, the ac- 
tion was by an employee of the defendants for injuries 
to her hand caused by insufficient and defective coy- 
ering to machinery and gearing, which she was em- 
ployed to clean. On the trial the defendants con- 
tended, among other things, that if the defective cov- 
ering was owing to the negligence of a fellow-servant, 
whose duty it was to repair it, they were not liable. 
But the court said ‘‘that the person whose duty it was 
to keep the machinery in order, so far as that duty 
goes, was not in any legal sense the fellow-servant of 
the plaintiff. To provide machinery and keep it in 
repair, and to use it for the purpose for which it was 
intended, are very distinct matters. They are not 
employments in the same common business, tending 
to the same common result. The une can properly be 
said to begin only where the other ends. The two 
persons may indeed work under the same master and 
receive their pay from the same source, but this is not 
sufficient. They must be at the time engaged in a 
common purpose or employed in the same general 
business. We do not now refer to the different grades 
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of services, about which there is considerable conflict 
of opinion, but of the different employment. In the 
repair of the machinery the servant represented the 
master in the performance of his part of the contract, 
and therefore in the language of tbe instructions his 
negligence in that respect is the ‘ omission of the mas- 
ter or employer in contemplation of law.’ ” 

Numerous decisions from other courts to the same 
purport might be added. Bessex v. Chicago & N. W. 
R. Co., 45 Wis. 477, 481; Wedgwood v. Chicago & N. 
W. R. Co., 41 id. 478; Toledo R. Co. v. Conroy, 68 Ill. 
561; Drymala v. Thompson, 26 Minn. 40. The doc- 
trine laid down in them is specially applicable when 
the employer isa common carrier of passengers and 
property, and steam is the motive power, inasmuch as 
any defect in the machinery may be followed by seri- 
ous disasters. The same considerations which render 
him responsible in such cases for the safe transporta- 
tion of passengers and property should also impose 
upon him an equal responsibility to his employees, so 
far as their safety depends upon the character and 
condition of the machinery and appliances used in the 
transportation. Where the employee is not guilty of 
contributory negligence, no irresponsibility should be 
admitted for an injury caused to him by the defective 
condition of the machinery and instruments with 
which he is required to work, except it could not have 
been known nor guarded against by proper care and 
vigilance on the part of his employer. 

According to the authorities cited there can be no 
question as to the liability of the railroad company to 
the plaintiff for the injuries he sustained. If no one was 
appointed by the company to look after the condition 
of the cars,and see that the machinery and appliances 
used to move and to stop them were kept in repair 
and in good working order, its liability for the inju- 
ries would not be the subject of contention. Its neg- 
ligence in that case would have been in the highest 
degree culpable. If however one was appointed by it 
charged with that duty, and the injuries resulted 
from his negligence in its performance, the company 
is liable. He was, so faras that duty is concerned, 
the representative of the company. His negligence 
was its negligence, and imposed a liability upon it, 
unless, as contended, it was relieved therefrom by the 
statute of Dakota. 

Section 1130 of the Civil Code of that Territory is in 
these words: 

‘*CO-EMPLOYEES. An employer is not bound to in- 
demnify his employee for losses suffered by the latter 
in consequence of the ordinary risks of the business in 
which he is employed, nor in consequence of the neg- 
ligence of another person employed by the same em- 
ployer in the same general business, unless he has neg- 
lected to use ordinary care in the selection of the cul- 
pable employee.”’ 

The next section, 1151, is as follows: 

‘* EMPLOYER'S NEGLIGENCE. Anemployer must in 
all cases indemnify his employee for losses caused by 
the former’s want of ordinary care.”’ 

We do not consider that the first of these sections 
changes the law previously existing as to the exemp- 
tion of anemployer from personal responsibility for 
injuries committed by a servant to a fellow-servant in 
the same general business, or identifies the business of 
providing safe machinery and keeping it in repair 
with the business of handling and moving it. The 
two kinds of business are as distinct as the making 
and repairing of a carriage is from the running of it. 
They are, as stated in the case cited by the Supreme 
Court of Massachusetts, from which we have cited 
above, separate andindependent departments of ser- 
vice, though the same person may by turns render 
service in each, The person engaged in the former 





represents the employer, and in that business is not a 
fellow-servant with one engaged in the latter. The 
words ‘‘same genera] business’’ in the section have 
reference to the general business of the department of 
service in which the employee is engaged, and do not 
embrace business of every kind which may have some 
relation to the affairs of the employer, or even be nec- 
essary for the successful management. If any other 
coustruction were adopted, there would, under the 
section, be no such thing as separate departments of 
service in the business of railroad companies; for 
whatever would tend to aid in the transportation of 
persons and property would come under the designa- 
tion of its general business. The same section is in 
the Civil Code of California, and our construction of 
it accords with that of the Supreme Court of the 
State. 

In Beeson v. Green Mountain Gold Min. Co., 57 Cal. 
20, the defendant, a corporation engaged in quartz 
mining, appointed a superintendent to supervise and 
manage its mining operations, with authority to dis- 
charge and employ laborers at the mine. One of the 
laborers thus engaged lost his life in a fire, which orig- 
inated from a defective pipe put up by a tinner under 
the supervision of the superintendent, and connected 
with the engine used to raise ore and take water from 
the mine. It did not appear that the deceased knew,or 
had reason to know, of the defect. In an action by his 
widow for damages in consequence of his death, it 
was held, against the contention of the company, that 
the superintendent was not a fellow employee of the 
deceased in the sense intended by the section; that 
for the purposes of managing the business and deter- 
mining what machinery should be used and how 
placed, he was the representative of the company, and 
that the deceased was not bound to know whether a 
defect existed in the machinery and appliances not 
within his view, but had aright to rely upon the im- 
plied engagement of the company that the pipe was 
properly placed and constructed. It was also held 
that the tinner in performing his share of the work 
was not a fellow-servant of the deceased; that as his 
work was done under the direction and supervision of 
the superintendent, it was the same as if done by the 
superintendent in person. 

We do not perceive that the provision of the sixth 
section of the Civil Code of Dakota, that in the Terri- 
tory “there is no common law in any case where the 
law isdeclared by the Codes,” at all affects the ques- 
tion before us. There cannot be two rules of law on 
the same subject contradicting each other; therefore 
where the Code declares the law there can be no occa- 
sion tolook further; but where the Code is silent the 
common law prevails. What constitutes the ‘‘same 
general business ”’ is not defined by the Code, but may 
be explained by adjudged cases. The declaration by 
the Code of a general rule, which is conformable to 
existing law, does not prevent the courts from looking 
to those cases for explanation any more that it pre- 
vents them from looking into the dictionary for the 
meaning of words. 

Section 1131 of the Dakota Code expresses the gen- 
eral law, as we have stated it to be, that an employer is 
responsible for injuries to his employees caused by his 
own want of ordinary care. His selection of defect- 
ive machinery, which is to be moved by steam power, 
is of itself evidence of a want of ordinary care; and 
allowing it to remain out of repair when its condition 
is brought to his notice, or by proper imspection 
might be known, is culpable negligence. Here the cars 
had been defective for years. The brakes were all 
worn out, and their condition had been called to the 
attention of the yard-master, who had control of them 
while in the yard, and might have been ascertained, 
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upon proper inspection, by the officer or agent of the 
company charged with the duty of keeping them in 
repair, yet nothing was done to repair either brakes 
orcars. Under the circumstances it cannot be said 
that the company exercised, through its officer or 
agent charged with that duty, ordinary care to keep 
the cars and brakes in good condition, and therefore 
under the proxisions of this section it is bound to in- 
demnify the plaintiff. 

4. As tothe alleged negligence of the plaintiff only a 
few words need be said. Of course he was bound to 
exercise care to avoid injuries to himself. If he had 
known, or might have known by ordinary attention, 
the condition of the brakes and cars when he mounted 
the cars, and thus exposed himself to danger—in other 
words, if he did not use his senses as men generally 
use theirs to keep from harm—he cannot complain of 
the injury which he suffered. He had been employed 
in the yard only one day before the accident occurred, 
and it does not appear that the defects in the brakes 
or cars were brought to his notice, though there was 
some evidence that statements as to their defective 
condition were made in his presence and hearing. He 
testifies that he saw no defect in either of them, and 
was not apprised of any. The defect in the brakes 
was not patent to the eye; it could be known only 
from an attempt to set them or by information from 
others. He had aright therefore to assume, without 
such information, that they were in a condition in 
which it was safe to mount the cars to set them when 
ordered by the yard-master. 

It was contended in the court below that the plain- 
tiff might have inferred from the manner in which the 
cars were attached that there was a defect in them. 
The manner of their attachment showed nothing as to 
the condition of the brakes, and the court left the 
question of negligence to the jury. It instructed 
them, that if from the unusual appearance of the car 
upon which he was engaged, as for instance, its being 
attached to the next car by chains; or if from any 
statements of the yard-master or car-repairer he had 
reason to believe that the carin question was defect- 
ive, or had been broken—he was bound to take care 
not to expose his person to injuries which a broken 
and defective car might cause; and further that if 
they found from the evidence that the company was 
guilty of negligence in not providing proper and safe 
machinery and appliances, in consequence of which 
neglect the injury was received, stillif he failed to 
exercise that prudence, care and caution which pru- 
dent men under similar circumstances would ordina- 
rily exercise, and he thereby contributed approxi- 
mately to the injury, he was not entitled to re- 
cover. 

The verdict of the jury upon these questions and 
others of the same general purport negatived any im- 
putation of negligence on his part. We see therefore 
no error on the trial, and the judgment below must be 
affirmed. 

Blatchford, Bradley, Matthews and Gray, JJ., dis- 
sent as to the effect of the Dakota Code. 

[To the same effect: Cowles v. Richmond & Danville 
R. Co., 84 N. C. 309; 8S. C., 39 Am. Rep. 620; Gibson v. 
Pacific Ry. Co., 46 Mo. 163; 8. C., 2 Am. Rep. 497.—Ep.] 
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OFFICE AND OFFICER—INTRUDER— MEASURE 
OF DAMAGES. 


NEW YORK COURT OF APPEALS, MARCH 2, 1886. 


NicHois v. MACLEAN. 
Plaintiff, a police commissioner of the city of New York, was 
during his term of office removed by the mayor, and de- 
fendant was appointed for the unexpired term. Subse- 





quently it was adjudged that the removal was unlawful, 
and plaintiff was reinstated in the office, and subse- 
quently sued defendant for the portion of the salary 
which he received during the time he occupied the office. 
Held, that he was entitled to recover the same 


= from a judgment of the General Term of 
the Supreme Court, first judicial department, 
affirming a judgment in favor of respondent’s intes- 
tate against the defendant. The facts appear in the 
opinion. 


Samuel Hand and Malcolm Graham, for appellant. 
John D. Townsend, for respondent. 


ANDREWS, J. The facts upon which this contro- 
versy depends are few and substantially undisputed. 
The plaintiff was duly appointed police commissioner 
of che city of New York fora term of six years from 
May 7, 1876, and duly qualified, and entered upon and 
discharged the duties of the office until April 18, 1879. 
On that day the mayor of the city appointed the de- 
fendant, MacLean, police commissioner for the un- 
expired term of the plaintiff, Nichols, the certificate 
of appointment reciting that the appointment was 
made by the mayor in pursuance of chapter 300 of the 
Laws of 1874, in place of Sidney P. Nichols, removed, 
Prior to the appointment of the defendant, MacLean, 
the mayor had preferred charges against Nichols of 
official delinquency, upon which such proceedings 
were had, that on the 5th day of April, 1879, the mayor 
made a certificate in writing, removing the plaintiff 
from his office of police commissioner, which certifi- 
cate, with the reasons therefor, he transmitted to the 
governor, who on the 17th day of April, 1878, approved 
in writing of such removal. The plaintiff, in June, 
1879, applied for a writ of certiorari, to review the pro- 
ceedings removing him, which was issued August 12, 
1879, addressed to the mayor, who made return 
thereto, and on February 11, 1880, judgment was ren- 
dered in the proceeding, declaring that the proceed- 
ings of the mayor for the removal of Nichols, and his 
judgment of removal be and are hereby reversed, and 
in all things held for naught. The judgment, as ap- 
pears from the opinion delivered by the court, pro- 
ceeded upon the ground that no evidence was given 
before the mayor to sustain the charges made against 
Nichols, and that he was denied the right to be heard 
by counsel. 

The defendant, MacLean, on the 18th day of April, 
1879, on presenting his certificate of appointment, was 
recognized by the board of police commissioners as 
commissioner in place of Nichols, and thereupon as- 
sumed the duties of the office and continued to act as 
police commissioner until February 7, 1880, on which 
day the decision of the court in the certiorari proceed- 
ing, having been called to the attention of the board, 
Nichols was officially recognized as commissioner, and 
on that day resumed, and thereafter continued to dis- 
charge the duties of the office. During the period be- 
tween the 17th of April, 1879, and the 7th of April, 
1880, the defendant drew and received from the city 
of New York $4,700, the salary for that time of the 
office of police commissioner. It is found that the 
plaintiff during the time he was excluded from office, 
was ready and willing to perform the duties thereof, 
and it was proved that the plaintiff on the 18th day of 
April, 1879, upon presentation by the defendant of his 
certificate of appointment, protested to the defend- 
ant that his removal was unauthorized, and that there 
was no vacancy to be filled by the mayor. This action 
is brought to recover the salary received by the de- 
fendant during the time he served as police commis- 
sioner under the appointment of the mayor, and the 
sole question is, whether upon the facts found, the ac- 
tion lies. It is convenient to consider in the outset 
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what right the plaintiff acquired by virtue of his ap- 
pointment as police commissioner in May, 1876. The 
term and salary of the office were fixed by statute. 
The plaintiff was entitled, by virtue of his appoint- 
ment, toa termof six years, and to an annual salary 
of $6,000, subject however to removal from office by 
the mayor for cause, after an opportunity to be 
heard. Laws of 1873, ch. 335, § 25. The plaintiff could 
not be deprived of his office orhis salary, except under 
authority of law. His right to the possession and em- 
oluments of the office, unless forfeited by his miscon- 
duct, or his office was voluntarily abandoned, or taken 
away by law, was “‘as perfect a right as the title of an 
individual to his property, real or personal.’’ Conner 
v. City, 2 Sandf. 370. Itis true that in this country, 
offices are not hereditaments, nor are they held by 
grant. 

The right to hold an office and to receive the emolu- 
ments belonging to it does not grow out of any con- 
tract with the State, nor is an office properiy in the 
same sense that cattle or land are the property of the 
owner. Itis therefore the settled doctrine that an 
officer acquires no vested right to have an office con- 
tinued during the time for which he was elected or 
appointed, nor to have the compensation remain 
unchanged. The Legislature may abolish an office 
during the term of an incumbent, or diminish 
the salary, or change the mode of compensation, 
subject only to constitutional restrictions. Con- 
ner v. Mayor, 5 N. Y. 285. But within these acknowl- 
edged limits, the right to an office carries with it the 
right to the emoluments of the office. An office has a 
pecuniary value, although primarily it is an agency for 
public purposes. The doctrine that the right to the 
emoluments of an office follows the true title has been 
repeatedly declared in this State. Allen, J., feople v. 
v. Tieman, 30 Barb. 193; Dolan v. Mayor, 68 N. Y. 274; 
McVeany v. Mayor, 80 id. 185, and these decisions are 
enforced by the cases which hold that in an action by 
an officer to recover fees, his title may be put in issue, 
and that an action therefor cannot be maintained by 
an officer de facto only. Bronson, J., 1 Den. 579, and 
cases cited ; People v. County of Bedford, 7 8. & R. 392. 
The plaintiff therefore by his appointment acquired a 
right to hold the office of police commissioner for six 
years, and to receive the salary, subject to removal 
upon a hearing for cause, which right, although not 
technically property, was valuable and is under the 
protection of the law. 

From a very early period of the law, the invasion of 
aright to hold and exercise the duties of a public office 
has been recognized asa legal wrong, for which the 
law affords aremedy. The writ of quo warranto was 
an ancient writ to try the right of one holding a public 
office (2 Bl. Com. 263) and in England, from an early 
day, an action for money had and received would lie 
in behalf of one entitled to an office, to recover the 
accustomed fees of the office, received by an intruder. 
Howard vy. Wood, 2 Lev. 245; Greene v. Hewith, 1 Peake 
N. P. 182; Poyter v. Dodsworth, 6 Term R. 681; 1 Selw. 
N. P. 81. 

That the action of the mayor in removing the plain- 
tiff was wrongful was adjudicated in the certiorari 
proceedings, and from the judgment therein no appeal 
was taken. Thiscourt also decided in People, ex rel. 
Mayor, v. Nichols, 79 N. Y. 582, which was a proceed- 
ing for prohibition, thata certiorari was a proper rem- 
edy to review the action of the mayor. The effect of 
the judgment in the certiorari was to annul the may- 
or’s proceedings, and was followed by a reinstatement 
of the plaintiff in the office from which he had been 
unlawfully removed. Whether the judgment ipso 
facto worked a reinstatement of the plaintiff we need 
not consider. The defendant voluntarily surrendered 
the office to the plaintiff, or at least he acquiesced in 





his resuming possession. The record in the certiorari 
proceedings was admitted in evidence on the trial in 
this case, against the objection of the defendant, and 
it is claimed that the ruling is erroneous, for the rea- 
son that the defendant was not a party to the proceed- 
ings, and that as to him the judgment therein did not 
establish the removal was wrongful. 

The general rule that the estoppel of a judgment ex- 
tends only to parties and privies is well settled. It is 
not always easy todetermine who are privies within 
the rule. The certiorari, as this court held, was a 
proper proceeding. The mayor, under the statute, was 
vested with the power of removal, to be exercised in a 
particular manner, and under certain limitations af- 
fecting the right of the person whose removal was 
contemplated. These limitations were not observed, 
and the removal was therefore held to be unauthor- 
ized. The defendant held the office under an appoint- 
ment by the mayor, which on its face declared that 
he was appointed to fill a vacancy caused by the re- 
moval of Nichols. The defendant derived his title 
from the mayor, and the mayor, as was adjudged in 
the certiorari proceedings, had at the time no power 
to make an appointment, because there was then no 
vacancy. 

It has been held that where the title toa corporate 
office has been determined in a litigation between con- 
flicting claimants in a proceeding by quo warranto, the 
adjudication is competent evidence against the cor- 
poration in an action for salary, or to compel the cor- 
poration to certify an election; and also that where 
the title to office of a person exercising the power of 
appointment has been adjudged against him, the 
judgment is admissible against his appointee, on the 
ground that his title must abide by that of the person 
from whom he derives title. McVeany v.Mayor,supra ; 
Rex v.Hebden, Andrews,388; Rea v.Grimes,5 Bur. 2598; 
Lord Kenyon in Rex v. Mayor of New York, 5 Term 
R. 66. These cases, although not precisely in point, 
are analogous to the one before us. The defendant 
derives title under an appointment by the mayor; it 
has been adjudged in a proper proceeding against the 
mayor that he had no authority to make the appoint- 
ment, and that the plaintiff was improperly removed; 
the proceeding had some of the characteristics of a 
proceeding in rem; it was an investigation made under 
competent authority, in the name of the people, con- 
cerning matters of public as wellas private interest, 
and to ascertain the status of the plaintiff. We think 
the record was competent evidence against the de- 
fendant. Whether it was conclusive, in the absence 
of collusion or fraud, need not be determined, as no 
affirmative evidence was offered by the defendant 
in support of his title, outside of the formal pa- 
pers. 

It is further insisted that in this State the title to an 
office cannot be tried in an action against an intruder 
for the salary, and that it can be determined only ina 
proceeding by quo warranto, or since the Code, by a 
direct action in the nature of a quo warranto instituted 
by the attorney-general. The remedy by information 
in the nature of a quo warranto, under the Revised 
Statutes, authorized a judgment not only upon the 
right of the defendant, but also upon the right of the 
party averred to be entitled (2 Rev. Stat. 582, § 31); 
and in case the right of the claimant was established 
by the judgment, he was authorized, upon filing a sug- 
gestion, to recover the damages sustained by reason of 
the usurpation of the defendant. Id., § 34. The courts 
held that they would not, at the instance of a person 
out of possession of an office, try the title to the office 
by mandamus or other proceeding, but would leave 
him to his remedy by information, and it has been 
said in several cases that the title could only be tried 
in that proceeding. People v. Stevens, 5 Hill, 616; Feo- 
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ple v. Vail, 20 Wend. 12; People v. Ferris, 76 N. Y. 326; 
People v. Lane, 55 id. 217. These cases proceed upon 
an intelligible principle. It would be productive of 
great inconvenience if a person out of possession was 
permitted, before ousting the person in possession and 
establishing his own title by a direct proceeding, to 
maintain an action against the intruder for the salary, 
the result of which would neither put the intruder out 
of, nor the plaintiff into the office, and to leave the 
title to an office decided ina collateral proceeding in 
which the people were not represented. 

But in this case the de jure officer has been restored 
to the possession from which he was wrongfully 
ejected. It has been judicially determined in a pro- 
ceeding in behalf of the people, that his right to the 
office was never legally interrupted. The defendant 
was not in possession when the action was com- 
menced, and an action under the Code to eject him 
from the office could not be maintained. Where the 
further prosecution of the proceeding by quo warranto 
is necessary to accomplish a purpose beyond the ous- 
ter of the defendant, the proceeding does not neces- 
sarily abate by the voluntary surrender of the office by 
the defendant after the proceeding is instituted. 
Queen v. Blizard, L. R., 2Q. B. 55. The general rule 
however is that it will not lie where the oflice is va- 
cant. Rex v. Whitwell, 5 Term R. 85. 

But it is insisted that conceding the unlawful expul- 
sion, and the intrusion by the defendant, it is not res 
adjudicata in this State that an action can be main- 
tained by the party dispossessed, against the intruder, 
torecover the emoluments of the office received by 
him. 

In the case of Dolan v. Mayor, supra, it was as- 
sumed that such an action could be maintained, and 
authorities were cited to maintain the proposition. 
The determination of this question was not perhaps 
essential to sustain the judgment in that case. But 
we think the doctrine is well founded in reason and 
authority. The plaintiff being the officer de jure, was 
entitled to earn the sulary. It is true that he did not 
render the service for which the salary is the compen- 
sation. But he was ready and willing to render it, 
and was prevented by the conjoint acts of the mayor 
and the defendant. 

The case of McVeany v. Mayor, supra, shows that 
the right to the salary of an office is not necessarily 
dependent upon the actual rendition of service by the 
claimant. In that case the plaintiff was allowed to re- 
cover from the city, salary from the time judgment of 
ouster against the incumbent was pronounced,although 
the plaintiff rendered no personal service and the sal- 
ary had been paid to the intruder. 

In the Dolan case, supra, the claimant recovered the 
salary unpaid during the time Keating discharged the 
duties of the office. 

The provisions of the Revised Statutes, to which ref- 
erence has been made, allowing the recovery of dam- 
ages by the officer de jure against an intruder, proceed 
upon the assumption that the former may recover of 
the latter what he has lost by the usurpation. The re- 
visers, in their note upon this subject (5 Edm. St. 
774), say that it was intended to enlarge the scope of 
the remedy by information, so as ‘‘to provide for the 
recovery of the fees received by the defendant.’’ The 
exclusion of a de jure officer from his office is a legal 
wrong committed by the intruder. In a legal view it 
is immaterial that the defendant may have acted in 
good faith, or that he supposed he had the better title. 
A good motive is not an adequate answer to a claim 
for indemnity for a violated right. There isa great 
preponderance of authority in support of the doctrine 
that the de jure officer can recover against an intruder 
the damages resulting from the intrusion, and that as 
a general rule the salary annexed to the office and re- 





measures the loss. Dolan v. 
Mayor, supra; Lawlor v. Alton, L. R., 8 Ir. 160; Glas- 
cock v. Lyons, 20 Ind. 1; Douglass v. State, 31 id. 429; 
People v. Miller, 24 Mich. 458; Dorsey v. Smith, 28 Cal. 
21; Sigur v. Crenshaw, 10 La. Ann. 297; United States 
v. Addison, 6 Wall. 292. 

But as a final point the defendant invokes for his 
protection the doctrine which protects rights acquired 
on the faith of a judgment, notwithstanding its sub- 
sequent reversal. We think this doctrine is inapplica- 
ble to the case. The appointment of the mayor, and 
the defendant’s assumption of office thereunder, made 
him an officer de fucto merely. ‘‘An officer de facto,” 
says Chancellor Walworth, ‘‘is one who comes intoa 
legal and constitutional office, by color of a legal ap- 
pointment or election to that office.’’ People v. White, 
24 Wend. 539. The proceeding of the mayor in remov- 
ing Nichols was so far judicial as to authorize it to be 
reviewed on certiorari. It was not a proceeding ina 
court of justice, under the forms and solemnities of 
judicial proceedings in courts to establish the rights 
of litigants. The defendant did not acquire his title 
to the office under the so-called judgment rendered 
by the mayor, but under a separate and distinct pro- 
ceeding subsequent thereto, by which the defendant 
became invested withthe character of an officer de 
facto. Itis abundantly settled by authority that an 
officer de facto can, as a general rule, assert no right of 
property, and that lis acts are void as to himself, un- 
less he is also an officer de jure. Green v. Burke, 23 
Wend. 490; People v. Nostrand, 46 N. Y. 375; Bronson, 
J., in People v. Hopson, supra. 

In Cro. Eliz. 699, the doctrine is tersely stated: 
“The act of an officer de facto, when itis for his own 
benefit, is void, because he shall not take advantage 
of his own want of title, which he must be conusant 
of; but where itis forthe benefit of strangers or the 
public, who are presumed to be ignorant of such de- 
fect of title, it is good.’’ Ihave been unable, aftera 
diligent examination, to find any case which sustains 
the claim that an illegal exercise of the power of ap- 
pointment to office, to fill an assumed vacancy by an 
executive officer, confers additional protection upon 
the appointee, because coupled with the fact of a prior 
summary removal of the rightful incumbent by the 
same Officer in the exercise of a guasi- judicial discre- 
tion. 

In the Dolan case, supra, the appointment of Keat- 
ing was made under an ambiguous statute under a 
claim of right, and was regularin form, but the court 
were of opinion that this would not protect him against 
a suit by the officer de jure to recover the salary re- 
ceived by him. We think there is no solid distinction 
between the cases. The defendant took the risk of 
the validity of his title, and the loss should fall upon 
him rather than upon the plaintiff. 

Upon the whole case we are of opinion that the 
judgment should be affirmed. 

All concur, except Rapallo and Miller, JJ., not vot- 


ing. 
Judgment affirmed. 


—_—_————— 


NEW YORK COURT OF APPEALS ABSTRACT. 

ASSIGNMENT FOR CREDITORS—MORTGAGE—CREDITOR’S 
ACTION—PERSONAL JUDGMENT.—Plaintiff was a judg- 
ment creditor of L., who was amember of the firm of 
L., B. & F. The firm made an assignment of their 
property, real and personal, to T. in payment of a firm 
indebtedness to him. Plaintiff brought a creditor's 
action alleging that the conveyance to T. was simply a 
mortgage to secure T.’s claim, and that all excess over 
and above the amount was received and held in trust 
by him for the firm, and that the interest of L. re- 


ceived by the defendant 
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maining after the payment of T.’s claim was subject 


to the payment of plaintiff's judgment, and plaintiff 
demanded judgment accordingly, and that a receiver 
be appointed with the usual powers, etc. The court 
finding for the plaintiff gave a personal judgment 
against T. forthe amount of plaintiff's claim, thus 
treating the securities in his hands as cash, and also 
disregarding the rights of the firm creditors to have 
their debts first paid from the firm property. Held, 
that in both aspects the judgment was erroneous. 
March 2, 1886. Fuller Electrical Light Co. v. Lewis. 
Opinion by Danforth, J. 


CONTRACT — BREACH OF PERFORMANCE.— When a 
material part of acontract is broken by one of the 
parties, such party has no right, while refusing or un- 
able to perform its terms, to complain of the action of 
the other parties thereto in refusing to continue its 
performance. March 2, 1886. McColl v. Frith. Opin- 
ion by Finch, J. 

MADE TO DEFRAUD THIRD PERSONS.—This 
action was brought to recover damages for fail- 
ure of defendants to accept and receive 400 cases of 
domestic sardines, with ‘‘fancy labels,” similar to 
imported goods. Held, that the labels were intended 
to deceive the consumers, and that it was part of the 
contract of sale that an unlawful object was intended, 
to which both parties were cognizant,and that the 
courts will not aid either party in carrying out a 
fraudulent purpose. March 2, 1886. Materne v. Hor- 
witz. Opinion per Curiam. 

EXECUTOR — ACCEPTANCE OF DRAFT — WHEN NOT 
BINDING ON THE ESTATE. — Action on a draft as 
follows: “New York, February 26, 1877. Mr. 
Adam Simon, executor, will please pay to Jo- 
hannes Schmittler or his order, on the first 
day of july, which will be in the year 1879, the 
sum of nine hundred dollars, with seven per cent in- 
terest, to be paid besides this amount yearly, July 
month, and charge the amount against me and of my 
mother’s estate. William J.Scharen.” Written upon 
the face: ‘‘Accept, Adam Simon, executor,’ and in- 
dorsed: ‘‘ Pay tothe order of Mary Schmittler the 
amount of note. JohannesSchmittler.”’ (1) That the 
defendant was liable upon the draft, if liable at all, in 
his individual capacity alone, seems under the author- 
ities,to admit of no doubt. Neither executors nor ad- 
ministrators have power to bind the estate represented 
by them through an executory contract, having for 
its object the creation of a new liability not founded 
upon the contract or obligation of the testator or in- 
testate. They take the personal property as owners, 
and have no principal behind them for whom they can 
contract. The title vestsin them forthe purposes of 
administration, and they must account as owners to 
the persons ultimately entitled to distribution. In 
actions upon contracts made by them, however they 
may describe themselves therein, they are personally 
liable, and in actions thereon the judgment must be de 
bonis propriis. Not so however upon contracts made 
by their testator or intestate; in such case the judg- 
ment is always de bonis testatoris. Gillett v. Hutchin- 
son’s Adm’r, 24 Wend. 184; Ferrin v. Myrick, 41 N. Y. 
815; Austin v. Monro, 47 id. 366. The action here is 
exclusively upon the undertaking of the defendant, 
importing a promise to pay the sum of $900 on the 1st 
day of July, 1879, tothe payee of the draft, or his 
order, for a consideration received by the promisor. 
No facts are alleged or proved, showing any liability 
on the part of the defendant’s testator to the drawee 
of the draft, or any legal demand existing in his favor 
against the estate represented by the defendant. It 
follows that the obligation must be held to be the in- 
dividual contract of the defendant, and enforceable as 
such by a judgment against him, and execution to be 





levied de bonis propriis, or itis nudum pactum, creat- 
ing no liability whatever. The cases are very numer- 
ous to the effect that the addition of an official char- 
acter to the signatures of executors and administra- 
tors in executing written contracts and obligations 
has no significance, and operates merely to identify 
the person, and not to limit or qualify the liability. 
Pinney v. Adm'rs of Johuson, 8 Wend. 500; Gould v. 
Ray, 18 id. 634; 1 Pars. Bills and Notes, 161; Pumpelly 
v. Phelps, 40 N. Y. 59; Taft v. Brewster, 9 Johns. 334; 
Forster v. Fuller, 6 Mass. 58; Hills v. Bannister, 8 
Cow. 31; Thacher v. Dismore, 5 Mass. 299; Cornth- 
waite v. First Nat. Bank, 5? Ind. 268. (2) The court 
below held that the draft in question was payable only 
from a particular fund, and was therefore nou -negoti- 
able, and enforceable only to the extentof the fund 
referred to. Considering the question as we are com- 
pelled todo from the language of the instrument 
alone, we are unable to agree to the interpretation thus 
put upon it. Itis not claimed that there is any dis- 
tinction between the instrument in question and an 
ordinary bill of exchange, except that made by the 
clause referring to the mother’s estate. Unless that 
clause deprives the paper of its commercial character, 
the rights and liabilities of the parties thereto must 
be governed by the rules pertaining to negotiable 
securities, which would render the defendant liable 
for the amount named in the draft, upon the theory 
that his acceptance was an admission by him of assets 
applicable to its payment. The distinction between a 
fund from which a draft or order is directed to be 
paid and one referred to as the means of reimburse- 
ment to its drawee is a material one and cannot be dis- 
regarded in the construction of such instruments. 
Edw. Bills and Notes,454,§ 158; see also Pars.Mer. Law, 
87; Chit. Bills, 158; Munger v. Shannon, 61 N. Y. 255; 
Brill v. Tuttle, 81 id. 545; S. C., 37 Am. Rep. 515. It is 
thus seen that the mere mention of a fund in a draft 
does not necessarily deprive it of the character of com- 
mercial paper, but it must further appear, in order to 
have that effect, that it contains either an express or 
implied direction to pay it therefrom and not other- 
wise. Thequestion therefore to be determined is, 
whether the fund in question is referred to as the 
measure of liability or the means of reim- 
bursement. While the point is not free from 
doubt, we think a reasonable construction of the 
draft favors the conclusion that it is mentioned 
only as the source of reimbursement. No express 
language in it can be pointed out as requiring its pay- 
ment from the fund mentioned and none from which 
that requirement can be implied except such as exists 
in all drafts where a fund is referred to. Its language 
is to ‘“‘charge the amount against me and of my 
mother’s estate,’’ and contains no provision for delay 
until the amount is realized from the estate,or for pay- 
ment pro tanto in case the estate should prove insufli- 
cient to pay the whole amount. There is no language 
importing a transfer of the fund to the payee, and 
nothing from which such an intention can be inferred. 
The draft contains an absolute direction to pay a fixed 
sum ata specified date with interest. It imports a 
present indebtedness of the sum named from the 
drawer to the payee and an absolute direction to pay 
that sum at a fixed date, subject to no contingency 
eitheras totime or amount. In express language he 
directs the amount when paid, to be charged against 
him individually, and adds the words, plainly imply- 
ing, as we think, that the fund for the acceptor’s re- 
imbursement would be found in an amount eventually 
or immediately payable to the drawer from his moth- 
er’s estate. We think also that the insertion of words 
expressly making the paper negotiable were quite sig- 
nificant and indicated an intention on the part of all 
parties that it should be transferable and partake of 
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the character of commercial paper. Any contingency 
iuferable from the language of the draft making the 
amount payable thereon indefinite and uncertain 
would tend largely to depreciate its value for such pur- 
pose and defeat the intention with which it was ap- 
parently made. March 2, 1886. Schmittler v. Simon. 
Opinion by Ruger, C. J. 


INSURANCE—ALTERATION 1N POLICY BY INSURER AT 
REQUEST OF HOLDER.—A policy was issued to agent of 
H., mortgagees, on boat, on account of plaintiffs, as 
owners; loss payable to H. Soon after, at solicitation 
of another agent of H., the names of plaintiffs were 
erased, and that of John Garvey inserted as owner. 
Held, that such alteration was nota tortious act on 
the partof the defendant, and did not constitute a 
conversion of the policy, and that the plaintiffs suf- 
fered no damage from the act complained of. If the 
mortgagees were in fact the agents of the plaintiffs in 
procuring such insurance, and violated their instruc- 
tions either in procuring it or changing the terms to 
the prejudice of their principal, it would render them 
liable for the damages resulting therefrom. When 
however the insurer, in issuing a policy, deals with a 
party who remains iu possession of the instrument 
after execution, and is alone entitled to recover the 
amount thereof in case of loss, he is authorized to as- 
sume that such party has power to make such changes 
in it before breach as will inure to the benefit of the 
insured, and tend to perfect a valid and enforceable 
contract. This would seem to be especially the case 
when the proposed alteration could neither injuriously 
affect the right of enforcing it, nor change the applica- 
tion of the moneys collectible thereon. Under both 
forms of the contract, the moneys in this case were 
recoverable only by the Harlan & Hollingsworth Com- 
pany, and would be, when received, applicable only to 
the satisfaction or reduction of the plaintiffs’ indebt- 
edness to them. Thus in any event the plaintiff would, 
under either form of the policy, receive what they 
contracted for, and as it turned out, have no cause of 
complaint, whatever might have been the case under 
a different state of circumstances. The legal title of 
the boat was unquestionably in John Garvey, and he 
held it as trustee for Martin and Kaskell and Butler. 
The change made in the policy simply affected the 
form of the contract, and not the equitable rights of 
the parties, and seems to have been made in good faith 
simply for the purpose of validating it. Meyer v. 
Huneke, 65 N. Y. 412. There was obviously no in- 
tent, on the part of either of the parties to the trans- 
action, to effect a destruction or cancellation of the 
instrument by its alteration; but it was made with 
intent solely to remedy a real or supposed defect 
which threatened its validity. No interest which the 
plaintiffs might have in the contract was impaired by 
the erasure complained of; forif if was made by 
their authority, they had no right to complain, and if 
not, and such authority was necessary to be obtained, 
the alteration did not vitiate their contract or impair 
their right to enforce it. The rule is well established that 
an alteration of a contract under which a plaintiff 
claims, made by a defendant or some third party wita- 
out the plaintiff's consent, and while the contract is 
out of plaintiff's hands, has no effect, and the contract 
will remain as it originally stood, provided the nature 
and extent of the alteration can be clearly ascertained, 
and it can be seen what the contract was at the time 
it was executed. Add. Con. 286, and authorities cited; 
Nichols v. Johnson, 10 Conn. 192; Phil. Ins., §§ 114, 
115; Van Brunt v. Eoff, 35 Barb. 501. March 2, 1886. 
Martin v. Tradesman’s Jnsurance Co. Opinion by 
Ruger, C. J. 


——— MARINE—INJURY BY “A SEA’’—“‘ VALUED” 
ponicy. — After the sailing of a vessel.an agent 





for insurers inserted in the ‘‘live-cattle clause”’ of a 
policy issued to cover such vessel, among the dangers 
insured against, any loss occasioned by *‘a sea.’’ Held, 
that this did not limit insured to a loss occasioned by 
the force of a single wave. In the policy granted, the 
space *‘ valued at $——’”’ was left unfilled, and no val- 
uation of the cattle was named in the indorsement but 
merely the sum insured. Held, that this was an open 
and not a “‘ valued”’ policy. (1) The words to be con- 
strued are susceptible of two meanings; the one gen- 
eral and the other restricted and particular. ‘‘A sea” 
may mean a general disturbance of the surface of the 
water occasioned by a storm, and breaking it up into 
the roll and lift of waves, following or menacing each 
other. When a captain reports that on a particular 
day he encountered a heavy sea, he uses a natural and 
appropriate expression, which we are not liable to mis- 
understand. If he says thatagale came from a par- 
ticular direction, and raised a sea, which delayed his 
progress, he properly describes the general disturbance 
of the water consequent uponastorm. On the other 
hand, if he reports that ina gale a sea carried away 
his boats, and another swept a seaman overboard, we 
understand him in such instance to refer to some par- 
ticular wave or surge, separate from its fellows, which 
worked its own peculiar and special destruction. The 
latter is substantially the meaning of the phrase 
adopted by the General Term, while the former was 
the construction of the trial court. In his charge to 
the jury the learned judge assumed such first con- 
struction as the true meaning of the phrase, and sub- 
mitted the question whether the animals died from 
bad ventilation or foul air consequent upon the en 

forced closing of the hatches, or from the heavy sea. 
which threw them down and inflicted mortal injuries. 
The verdict of the jury established the latter as the 
cause of the loss under the construction adopted by 
the court; but if that is wrong, the verdict may have 
been a conseqnence of the error. Since the phrase in- 
serted was thus ambiguous, we are at liberty to resort 
to the surrounding circumstances in aid of the inter- 
pretation. Before the words ‘‘a sea” were added the 
policy insured only against a loss occasioned ‘ directly 
by stranding, sinking, burning, or collision.’’ Both 
parties knew when this particular risk was accepted, 
that the cattle was shipped between-decks, and the 
modification effected by the new words inserted, must 
have contemplated the possible killing of the cattle by 
the action of ‘‘asea’’ upon the ship. Thejury found 
that such outward force, applied to the vessel, directly 
occasioned the death of the animals, and so the loss 
was covered by the risk, anless we are further to say 
that the death of the animals must be traced to the 
effect upon the vessel of one or more specific and par- 
ticular waves, as distinguished from the general com- 
motion of the water. The ship rocked and pitched in 
the storm. That could be anticipated, and the risk of 
resultant injury insured against. But the effect of any 
one wave upon the violent motion of the vessel could 
by no possibility be separated from the concurring 
ageucy of others, nor could any two, or any fifty. 
Some one or more might be remarkable for size or 
force, but no man could measure their share in pro- 
ducing the motions of the vessel. It is scarcely rea- 
sonable therefore to believe that the words “‘ by asea’’ 
meant the blow of one or more particular waves upon 
the vessel, when loss from a cause so identified was 
almost impossible where the cattle were carried be- 
tween-decks and killed by the tossing of the ship. 
(2) The policy is openif its blank is unfilled, and no 
valuation of the subject insured is specified in the in- 
dorsement. Inthe present case the blank valuation 
in the body of the policy was left a blank, and no val- 
uation of the cattle was named in the indorsement, 
but merely the sum insured. That sum however it is 
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claimed became the valuation by force of another 


clause of the policy, which reads: ‘‘ Indorsements val- 
ued at the same, provided they do not vary from the 
cost more than per cent.’’ Where this phrase oc- 
curs in the policy it follows one which provides, **No 
shipment to be considered as insured until approved 
and indorsed on this policy by the assurer;’’ and pre- 
cedes the one already referred to, which agrees upon a 
valuation. If the phrase * valued at the same’”’ means 
“atthe sum insured,” then this form of policy is 
never an open, but always a valued, policy: and then, 
too, the subsequent formal clause, “the said goods 

* * * are valued at,” is superfluous and unmean- 
ing, since already it had been said that the valuation 
was to be the sum insured. We think the clause relied 
on has an entirely different purpose and meaning, the 
force of which lies in the proviso. Its evident aim is 
to guard against an overvaluation when it is made ef- 
fective by filling up its blanks. It means that the 
property insured is valued ‘the same’’ as that value 
is stated in the indorsement, provided that such value 
does not vary from the cost more than —— per cent. 
Ifa maximum of variation from costs permissible in 
the valuation is agreed upon, that furnishes a protec- 
tion against an excess which might be in the nature of 
a wager, and largely exceed the real value. The clause 
therefore does not mean that the sum insured is to be 
the agreed value and so in all cases the policy shall be 
a valued one; but contemplates an agreed valuation 
which may be stated in the indorsement, and which 
shall be the agreed value “ of the goods, provided they 
do not vary more than —— percent from cost.’’ March 
2, 1886. Snowden v. Guion. Opinion by Finch, J. 


MASTER AND SERVANT—NEGLIGENCE OF CO-SERVANT 
AND MASTER.—It has been repeatedly beld that the 
risks of the service which a servant assumes in enter- 
ing upon the employment of a master are those only 
which occur after the due performance by the em- 
ployer or those duties which the law enjoins upon him, 
and that the negligence of the master co-operating 
with that of a servantin producing injury to a co- 
servant renders the master liable. Stringham v. Stew- 
art, 100 N. Y., and cases cited. It was said by Chief 
Judge Church in Flike v. B. & A. R. Co., 53 N. Y. 549, 
that the true rule “isto hold the corporation liable 
for negligence in respect to such acts and duties as it 
is required to perform as master without regard to the 
rank or title of the agent intrusted with their perform- 
ance. Astosuchacts the agent occupies the place of 
the corporation, and the latter is liable forthe man- 
ner in which they are performed.’”’ Judge Rapallo 
states the rule in Crispin v. Babbitt, 81 N. Y. 521; S. 
C., 37 Am. Rep. 521, note, to be that it depends ** upon 
the character ofthe actin the performance of which 
the injury arises without regard to the rank of the em- 
ployee performing it. If it is one pertaining to the 
duty the master owes to his servants he is responsible 
to them for the manner of its performance.”’ The rule 
is unqualified that a master is bound to use all reason- 
able care, diligence and caution in providing for the 
safety of those in his employ and furnishing for their 
use in his work, safe, sound and suitable tools, imple- 
ments, appliances and machinery in the prosecution 
thereof and keeping the samein repair. This is the 
master’s duty, and he cannot exempt himself from 
liability for its omission by delegating its performance 
to another, or having required work to be done by 
omitting precautions and inquries as to the time and 
manner of its performance. Laning v. N. Y. C. R., 49 

’ N. Y. 521; Corcoran v. Holbrook, 59 id. 517; Slater v. 
Jewett 85 id. 61; Pantzar v. Tilly Foster Mining Co., 
99 id. 368. The master is chargeable ordinarily with 
knowledge of the means necessary to be employed in 
performivg his work, and when their procurement and 











selection is delegated to a servant he stands in the 
place of the master in discharging those duties; and 
the servant’s neglect if that officeis chargeable to the 
employer as an omission of duty enjoined upon him, 
Ellis v. N. Y., L. E. & W. R., 95 N. Y. 546; Slater v. 
Jewett, 85id. 61. Ignorance by the master of defects 
in the instrumentalities used by his servants in per- 
forming his work is no defense to an action by the 
employee who bas been injured by them, when by the 
exercise of proper care and inspection the master 
could have discovered and remedied the defects or 
avoided the danger incident therefrom. The evidence 
in the case fails to disclose the previous history of the 
structure used as a platform, but it appears that it was 
already manufactured and had lain for some time pre- 
vious to the accident over the boiler in the boiler-room. 
It was apparently made of sound lumber, and upon a 
casual examination would seem to have been safe for 
the purpose for which it was used. An examination 
of it however after the accident disclosed that the 
broken wood had a knot of about two inches in diam- 
eter near its center which must have impaired its 
safety for use asa platform. The under part of the 
board was unpainted, and the existence of the knot 
was presumably open to discovery upon a casual in- 
spection of the platform, before it was placed in posi- 
tion. We think that it was within the province of the 
jury upon the evidence appearing in the record to pass 
upon the question of the defendants’ negligence in using 
the structure described for a platform in the work 
prosecuted, and that it was error to dismiss the com- 
plaint. Feltham v. England, L. R., 2 Q. B. 33; Cough- 
try v. Globe Woolen Co.,56 N. Y. 124; Manning v. 
Hogan, 78 id. 615. March 2, 1886. Benzing v. Steinway. 
Opinion by Ruger, C. J. 

PRINCIPAL AND AGENT—EVIDENCE TO PROVE STATUS 
OF PARTIES.—Plaintiff gave an oral order to defendants 
fora quantity of buttons, to be manufactured. In 
letters, defendants said: ‘*‘ We have the pleasure to 
report your order for,” etc., and ‘‘we have the pleas- 
ure of ordering for your account,’’ etc., signing the 
firm name. Defendants claimed that they were mere 
agents, and that they were so known by plaintiff. 
Held, that the language of the letters was ambignous, 
and evidence was admissible to explain it; and as the 
jury found that they acted as principals, their finding 
is conclusive. Counsel for the appellant assumes that 
the defendants were commission merchants and agents 
for manufacturers, and in the lightof that knowledge, 
and the language of the letters, contends that the 
character of the transaction was one of agency merely. 
What the plaintiff knew was, under the testimony, for 
the jury tu say, and we are unable to find in the letters 
any conclusive evidence showing that the defendants 
intended to act otherwise than as principals. In the 
first place, they sign as principals. Then they say “we 
report your order,’’ and this, in view of the fact testi- 
fied to that the plaintiff had given the order verbally, 
and Chapman had made a memorandum of the articles 
and prices, may mean “report the order”’ for the in- 
formation of the plaintiff, as in Brigg v. Hilton, 99 N. 
Y.517. They add: ‘Goods to be put up in bulk; de- 
livery as soon as possible.”” Thus the contract im- 
ports a personal obligation. The cases cited by the 
appellant do not require a different conclusion. In 
Cobb v. Knapp, 71 N. Y. 348, the agent disclosed no 
principal, and was held liable. In Southwell v. Bow- 
ditch, 1 C. P. Div. 100; S. C. on appeal, id. 374, it was 
plain on the face of the writing that the defendant 
was not acting for himself, but for “ principals;"’ that 
phrase qualifying the contract. In Metcalf v. Williams, 
104 U. S. 93, the defendant was sued personally upon 
acheck signed by him, with the addition of “ V. 
Pres’t,”’ his name of office, and it was held that he was 
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not personally liable. In each there was enough on 
the face of the papers to indicate that the person sign- 
ing acted as agent, and it appeared that the one with 
whom he dealt had knowledge of that agency. March 


», 1886. Newman v. Greef. Opinion by Danforth, J. 


RECEIVER—COMMISSIONS IN FORECLOSURE AGAINST 
CORPORATION—CODE Civ. Proc., § 3320—Laws 1883, 
cH. 378, § 2.—Section 2320, Code Civil Procedure, lim- 
iting the commissions of a receiver to such sum, not 
exceeding five per cent, as the judge may allow, ap- 
plies to the case of a receiver pendente lite appointed in 
aforeclosure action against a corporation. Chapter 
$78, section 2, Laws 1883, giving a receiver a fixed per- 
centage, irrespective of the services rendered, does 
not apply to such « receiver, and was intended to ap- 
ply only to receivers of insolvent corporations. It is 
claimed that the case of a receiver appointed in a fore- 
closure action against a corporation is taken out of the 
general rule of law by force of section 2, chapter 378, of 
the Laws of 1883, and that by that section such a re- 
ceiver is entitled toa fixed percentage upon receipts 
and disbursements, which the court is bound to allow 
irrespective of any consideration of the character or 
value of the services rendered. The act of 1883 is en- 
titled “‘An act in relation to receivers of corpora- 
tions.”” The second section, upon which the appel- 
lants rely, is as follows: ‘‘Section 2. Every receiver 
shall be allowed to receive, as compensation for his 
services as such receiver, five per cent for the first one 
hundred thousand dollars actually received and paid 
out, and two and one-half per cent on all sums re- 
ceived and paid out in excess of the said one hundred 
thousand dollars.’’ The power ofa court of chancery 
to appoint a receiver pendente lite in foreclosure cases 
isa part of its incidental jurisdiction, not depending 
upon any statute, and which it exercises whenever, by 
reason of the insufficiency of the security, or other 
reason, equity required that the rents and profits of 
the mortgaged property, pending the litigation, should 
be impounded and retained, to be applied upon the 
debt, to be ascertained by the final judgment. Hollen- 
beck v. Donnell, 94 N. Y. 342. The receiver, by vir- 
tue of his appointment, took possession of the mort- 
gaged property, and received the rents and profits as 
the officer of the court, but the title to the property 
was not changed, but remained in the mortgagor until 
asale under the decree in the action. Keeney v. 
Home Ins. Co., 71 N. Y. 396. This jurisdiction was 
not affected by the character of the mortgagor, 
whether an individual or a corporation. It rested 
upon grounds quite independent of the character 
of the parties to the instrument, or the nature of the 
mortgaged property. But it was held at an early day 
in this State that the jurisdiction of chancery did not 
extend to the sequestration of the property of a cor- 
poration by means of a receiver, or to the winding up 
of its affairs, or to control or restrain the usurpation 
of franchises by corporate bodies, or by persons claim- 
ing without right to exercise corporate powers. Atty.- 
General vy. Utica Ins. Co., 2 Johns. Ch. 371; Atty.-Gen. 
v. Bank of Niagara, Hopk. 354. The refusal of the 
court of chancery to entertain jurisdiction of corporate 
bodies, at the instance of creditors, or to wind up their 
affairs in case of insolvency, led to the enactment by 
the Legislature, in 1825, of the act (ch. 325 of the Laws 
of that year) entitled “An act to prevent fraudulent 
bankruptcies of incorporated companies, and to facili- 
tate proceedings against them,’ etc. The provisions 
of the act of 1825, enlarged and extended, were incor- 
porated into the Revised Statutes, in the article en- 
titled ‘‘Of Proceedings against Corporations in 
Equity ’’ (2 Rev. Stat. 462), and a complete statutory 
system was enacted for the winding up of the affairs 
of a corporation against which an execution had been 








returned unsatisfied at the instance of the creditor in 
the execution; and for similar proceedings against in- 
solvent banking or other specified corporations, at the 
instance of the attorney-general or any creditor or 
stockholder. The system inaugurated by the act 
of 1825, and incorporated in the Revised Statutes, 
has been continued by the Codes, and fifty years 
prior to the act of 1883 had been the statutory system 
of procedure for the winding up of the affairs of insol- 
vent corporations, through receivers appointed by the 
court, not by virtue of its inherent jurisdiction, but 
under statutory authority; the statute which author- 
ized their appointment also prescribing with great 
minuteness their powers and duties. The immediate 
point in controversy is whether the act of 1883 was an 
additional regulation prescribing the rights and duties 
of receivers of insolvent corporations, or has a wider 
scope, embracing all receivers of a corporation or of 
corporate property, however appointed, or for what- 
ever purpose the appointment may have been made. 
We think the limited construction of the statute is 
the true one, and that the general language of the 
second section, prescribing the fees of receivers must, 
in view of the context, be construed as relating only 
to receivers of insolvent corporations. March 2, 1886. 
U.S. Trust Co. of N. Y.v. N. Y., W.S. & B. R. Co. 
Opinion by Andrews, J. 
——__>__—_—_ 
UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—VALIDITY OF STATE STAT- 
UTE PROHIBITING PARADING WITH ARMS.— The IIli- 
nois statute prohibiting all bodies of men excepting the 
regular State militia and United States troops from 
associating, drilling or parading with arms in any city 
without license from the governor, is valid. We are 
to inquire whether the fifth and sixth sections of 
article 11 of the Military Code are in violation of the 
other provisions of the Constitution of the United 
States relied on by the plaintiffin error. The first of 
these is the second amendment, which declares: “A 
well regulated militia being necessary to the security 
of afree State, the right of the people to keep and 
bear arms shall not be infringed.’’ We think it clear 
that the sections under consideration, which only 
forbid bodies of men to associate together as military 
organizations, or to drill or parade with arms in cities 
and towns unless authorized by law, do not infringe 
the right of the people to keep and beararms. But a 
conclusive answer to the contention that this amend- 
ment prohibits the legislation in question lies in the 
fact that the amendment is a limitation only upon 
the power of Congress and the National government, 
and not upon that of the State. It was so held by this 
court in the case of United States v. Cruikshank, 92 
U. S. 542, 553, in which the chief justice, in delivering 
the judgment of the court, said that the right of the 
people to keepand beararms “is not a right granted 
by the Constitution. Neither is it in any manner de- 
pendent upon that instrument for its existence. The 
second amendment declares that it shall not be in- 
fringed, but thisas has been seen, means no more 
than that it shall not be infringed by Congress. This 
is one of the amendments that has no other effect than 
to restrict the powers of the National government, 
leaving the people to look for their protection against 
any violation by their fellow-citizens of the rights it 
recognizes to what is called in City of New York v. 
Miln, 11 Pet. (102) 139, the ‘powers which relate to 
merely municipal legislation, or what was perhaps 
more properly called internal police,’ ‘not surren- 
dered or restrained’ by the Constitution of the United 
States.’”’ See also Barron v. Baltimore, 7 Pet. 243; 
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Fox v. State, 5 How. 410; Twitchell v. Com., 7 Wall. 
$21, 327; Jackson v. Wood, 2 Cow. 819; Com. v. Pur- 
chase, 2 Pick. 521; United States v. Cruikshank, 1 
Woods, 308; North Carolina v. Newsom, 5 Ired. 250; 
Andrews v. State, 3 Heisk. 165; Fife v. State, 31 Ark. 
455. It is undoubtedly true that all citizens capable of 
bearing arms constitute the reserved military force or 
reserve militia of the United States as well of the States 
and in view of this prerogative of the general govern- 
ment, as well as of its general powers, the States can- 
not, even laying the constitutional provision in ques- 
tion out of view, prohibit the people from keeping‘and 
bearing arms, so as to deprive the United States of 
their rightful resource for maintaining the public se- 
curity, and disable the people from performing their 
duty to the general government. But as already 
stated we think it clear that the sections under con- 
sideration do not have this effect. The plaintiff in 
error next insists that the sections of the Military 
Code of Illinois under which he was indicted are an 
invasion of that clause of the first section of the four- 
teenth amendment to the Constitution of the United 
States which declares: ‘‘NoState shall make or en- 
force any law which shall abridge the privileges or im- 
munities of citizens of the United States.”” It is only 
the privileges and immunities of citizens of the United 
States that the clause relied on was intended to pro- 
tect. A State may pass laws to regulate the privileges 
and immunities of its own citizens, provided that in so 
doing it does not abridge their privileges and immu- 
nities as citizens of the United States. The inquiry is 
therefore pertinent, what privilege or immunity of a 
citizen of the United States is abridged by sections 5 
and 6of article 11 of the Military Code of Illinois? 
The plaintiff in error was not a member of the organ- 
ized volunteer militia of the State of Illinois, nor did 
he belong to the troops of the United States or to any 
organization under the militia law of the United 
States. On the contrary, the fact that he did not be- 
long tothe organized militia or the troops of the 
United States was an ingredient in the offense for 
which he was convicted and sentenced. The question 
is therefore had he a right as acitizen of the United 
States, in disobedience of the State law, to associate 
with others asa military company, and to drill and 
parade with arms in the towns and cities of the State? 
If the plaintiff in error has any such privilege, he must 
be able to point to the provision of the Constitution or 
statutes of the United States by which it is conferred. 
Foras was said by this court in United States v. 
Cruikshank, 92U. S. 542, 551, 560, the government of 
the United States, although it is ‘‘ within the scope of 
its powers supreme and above the States,” ‘can 
neither grant nor secure to its citizens any right or 
privilege not expressly or by implication placed under 
its jurisdiction.”” “All that cannot be so granted or 
secured are left to the exclusive protection of the 
State.’’ We have not been referred to any statute of 
the United States which confers upon the plaintiff in 
error the privilege which he asserts. The right vol- 
untarily to associate together as a military company or 
organization, or to drill or parade with arms, without, 
and independent of an act of Congress or law of the 
State authorizing the same, is not an attribute of na- 
tional citizenship. Military organization and military 
drilland parade underarms are subjects especially 
under the control of the government of every coun- 
try. They cannot be claimed asa right independent 
of law. Under our political system they are subject 
to the regulation and control of the State and Federal 
governments, acting in due regard totheir respective 
prerogatives and powers. The Constitution and laws 
of the United States will be searched in vain for any 
support to the view that these rights are privileges and 
immunities of citizens of the United States independ- 





ent of some specific legislation on the subject. It can- 
not be successfully questioned that the State govern. 
ments, unless restrained by their own Constitutions, 
have the power to regulate or prohibit associations and 
meetings of the people, except in the case of peace- 
able assemblies to perform the duties or exercise the 
privileges of citizens of the United States, and have 
also the power to control and regulate the organiza- 
tion, drilling, and parading of military bodies and as- 
sociations, except when such bodies or associations 
are authorized by the militia laws of the United 
States. The exercise of this power by the States is 
necessary to the public peace, safety, and good 
order. To deny the power would be to deny the right 
of the State to disperse assemblages organized for 
sedition and treason, and the right to suppress armed 
mobs bent on riot and rapine. It is next contended 
by the plaintiff in error that sections 5 and 6 of article 
11 of the Military Code, under which he was indicted, 
are in conflict with the acts of Congress for the organ- 
ization of the militia. But this position is based on 
what seems to us to be an unwarranted construction 
of the sections referred to. Itis clear that their ob- 
ject was to forbid voluntary military associations, un- 
authorized by law, from organizing or drilling and 
parading with arms in the cities or towns of the State, 
and not to interfere with the organization, arming 
and drilling of the militia under the authority of the 
acts of Congress. If the object and effect of the sec- 
tions were in irreconcilable conflict with the acts of 
Congress, they would of course beinvalid. But itisa 
rule of construction that a statute must be interpreted 
so as, if possible, to make it consistent with the Con- 
stitution and the paramount law. January 4, 1886. 
Presser v. State of Illinois. Opinion by Woods, J. 
Suit AGAINST STATE.—A suit to which a State 
is an indispensable party cannot be determined with- 
out its presence, and that cannot be compelled by a 
private individual, and its officers cannot enter its ap- 
pearance unless expressly authorized. The complain- 
ants as holders of scrip, in behalf of themselves and of 
all other holders choosing to take part, are seeking to 
obtain by judicial process its redemption by the State, 
according to the terms of the statute in pursuance of 
which it was issued, by the levy, collection, and ap- 
propriation of special taxes pledged to that purpose, 
as they claim, by an irrepealable law, constituting a 
contract protected from violation by the Constitution 
of the United States; and such are the decrees which 
have been rendered according to the prayer of the 
bills. These suits are accurately described as bills for 
the specific performance of a contract between the 
complainants and the State of South Carolina, who 
are the only parties to it. But to these bills the State 
isnot in name made a party defendant, though leave 
is given to it to become such, if it chooses; and except 
with that consent, it could not be brought before the 
court and be made to appear and defend. And yet it 
is the actual party to the alleged contract the perform- 
ance of which is decreed, the one required to perform 
the decree, and the only party by whom it can be per- 
formed. Though not nominally a party to the record, 
it is the real and only party in interest, the nominal 
defendants being the officers and agents of the State, 
having no personal interest in the subject-matter of 
the suit, and defending only as representing the State. 
And the things required by the decrees to be doneand 
performed by them are the very things which, when 
done and performed, constitute a performance of the 
alleged contract by the State. The State is not only 
the real party to the controversy, but the real party 
against which relief is sought by the suit, and the suit 
is therefore substantially within the prohibition of 
the eleventh amendment to the Constitution of the 
United States, which declares that “the judicial power 
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of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another 
State, or by citizens or subjects of any foreign State.” 
The case comes thus directly within the authority of 
Louisiana v. Jumel, 107 U. 8. 711. If this case is not 
within the class of those forbidden by the constitu- 
tional guaranty to the States of immunity from suits 
in Federal tribunals, it is difficult to conceive the 
frame of one which would be. If the State is 
named as a defendant, it can only be reached either 
by mesne or final process through its officers and 
agents, and a judgment against it could neither be ob- 
tained nor enforced, except as the public conduct and 
government of the ideal political body called a State 
could be reached and affected through its official rep- 
resentatives. A judgment against these latter, in 
their official and representative capacity, command- 
ing them to perform official functions on behalf of the 
State according to the dictates and decrees of the 
court is,ifany thing can be, a judicial proceeding 
against the State itself. If not, it may well be asked, 
what would constitute such a proceeding? In the 
present cases the decrees were not only against the 
defendants in their official capacity, but that there 
might be no mistake as to the nature and extent of 
the duty to be performed, also against their successors 
in office. A broad line of demarkation separates from 
such cases as the present, in which the decrees require, 
by affirmative official action on the part of the defend- 
ants, the performance ofan obligation which belongs 
to the State in its political capacity, those in which 
actions at law or suits in equity are maintained 
against defendants who, while claiming to act as offi- 
cers of the State, violate and invade the personal and 
property rights of the plaintiffs, under color of author- 
ity, unconstitutional and void. The defendants in 
the present cases, though officers of the State, are not 
authorized to enter its appearance to the suits and de- 
fend for it in its name. The complainants are not en- 
titled to compel its appearance, for the State cannot 
be sued without its consent. And the court cannot 
proceed to the determination of a cause and contro- 
versy to which the State is an indispensable party 
without its presence. This however the Circuit Court 
has in fact done; and its decrees undertake to dispose 
of the matter in controversy, and enforce the judg- 
ment ofthe court against the State through its offi- 
cers, in a suit to’ which itis nota party. The sugges- 
tion that it has had the opportunity and the invitation 
to appear is immaterial, for it has a constitutional 
right to insist on its immunity from suit. March 1, 
1886. Hagood y. Southern. Opinion by Matthews, J. 
Field and Harlan, JJ., dissenting. 


ee 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ATTACHMENT— CREDITORS MAY ATTACK JUDGMENT 
OBTAINED BY FRAUD.—The right of attaching cred- 
itors who have secured levy upon the property in the 
hands of an officer by virtue of a previous levy thereon 
of an execution, to file such a petition attacking the 
debt or judgment of the execution creditor for fraud, 
and to havean issue made thereon and tried in the 
manner of this case, is sanctioned by many and most 
respectable authorities. Drake Attachm., § 235, has 
followed down the decisions of the Supreme Court 
and Court of Appeals of New York on this identical 
question, and is high authority that such is now the 
approved practice of courts, and cites Hall v. Stryker, 
27 N. Y. 596; Rinchey v. Stryker, 28 id. 45: Bates v. 
Plonsky, 35 N. Y. Sup. Ct. 112; Thurber v. Blanck, 50 
N. Y. 80, and many other cases in that State. Angier 





v. Ash, 6 Fost. 99; Owen v. Dixon, 17 Conn. 492; Peck 
v. Whiting, 21 id. 206; Dixon v. Hill, 5 Mich. 404. The 
case of Leon v. Schram, 58 Tex. 524,is precisely in point 
both as to the principle and practice, as is also Bates v. 
Plonsky, supra. The principle is that the attaching 
creditor has alien on the goods in the hands of the 
sheriff by his levy thereon, which gives him a stand- 
ing in court to file his petition, and have the issue of 
fraud tried. But in such cases the attaching creditor 
must in some way prove his claim in order to estab- 
lish his character as a creditor. We think this gen- 
eral practice is‘ well established by the authorities. 
Sup. Ct. of Wis., Feb. 23, 1886. Nassauer v. Kahn. 
Opinion by Orton, J. 


ATTORNEY—DISBARMENT—ACCEPTING RETAINER ON 
BOTH sIDES.—The city and county attorney of San 
Francisco, who had the management of all its cases, 
after his office expired, accepted a retainer in one of 
the city cases of which he had charge, on the side op- 
posed to thecity, but performed no services for his re- 
tainer other than that he agreed not to disclose a point 
arising in the case, and within his knowledge, which 
would be favorable tothe city and probably fatal to 
the suit of the other party. Held, unprofessional con- 
duct and violation of bis official oath, subjecting him 
to disbarment. Robinson v.Mullett, 4 Price,353; Brich- 
eno v. Thorp, Jac. 300; Beer v. Ward, id. 77; Davies 
v. Clough, 8 Sim. 262; Grissell v. Peto, 9 Bing. 1; 
Johnson v. Marriott, 2 Cromp. & M. 183. The cases 
above cited do not hold that an attorney or solicitor, 
when discharged by his client, though he may be em- 
ployed by his adversary, can make use of the secrets 
in relation to the cause obtained from his former 
client. On the contrary, we understand the cases to 
hold that a court would restrain an attorney or solic- 
itor from such conduct, and if he could not be other- 
wise restrained, it would punish such betrayal of con- 
fidence by striking him from the roll. In Jobnson v. 
Marriott the court refused to act from lack of evi- 
dence. Ifthe evidence had been sufficient would not 
the defendant have been restrained? We are of opin- 
ion that the court in that case would have restrained 
him, even when he had been unjustly discharged, and 
he was allowed, as contended, to be employed by the 
adverse party. The law secures to the client the priv- 
ilege of objecting at all times and forever to an attor- 
ney, solicitor or counsel from disclosing information in 
a cause confidentially given while the relation exists. 
The client alone can release the attorney, solicitor or 
counsel from this obligation. The latter cannot dis- 
charge himself from the duty imposed on him by law. 
Wilson v. Rastall, 4 T. R. 753; Vaillant v. Dodemead, 
2 Atk. 524; Sandford v. Remington, 2 Ves. Jr. 189, 
note. The cases cited on the other side are Wilson v. 
State, 16 Ind. 392; Price v. Railroad Co., 18 id. 187; 
Herrick v. Catley, 1 Daly, 512; White v. Haffaker, 27 
Ill. 349: Gaulden v. State, 11 Ga. 47; Valentine v. 
Stewart, 15 Cal. 387-401; People v. Spencer, 61 Cal. 128. 
Conceding that an attorney and counsellor-at-law may 
be retained not to act or advise professionally ad- 
versely to the person so retaining him, can this be the 
case where he had been previously employed or re- 
tained and paid in the same cause by the adverse 
party? We think not. The case cited (McQuesney v. 
Hieser, 33 Penn. St. 444) does not go so far. No case 
has been cited, nor have we been able to find one, 
where a counsellor-at-law who has been employed and 
received a fee from one party, has been afterward al- 
lowed to change sides, and accept a retainer from his 
adversary in the same cause. See Sharsw. Leg. Ethics 
(5th ed.), 117, 118. It should be remembered that the 
respondent filled a public office,and the highest obli- 
gation of fidelity to the public rested on him. A 
proper public policy dictates that one employed by 
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the choice of the people fora stated period in the ca- 
pacity of attorney and counsel for the State, or any 
portion of it, should not be allowed to say that he had 
received no confidential communications in his official 
capacity, and therefore that he was at liberty to be re- 
tained by the adversary in the same cause after his 
term of office had expired. It would be placing before 
gentlemen of the bar a temptation to neglect their du- 
ties when called to such public employment which no 
principle of law justifies. A just public policy forbids 
it. A trustee for sale is not allowed to be a purchaser 
at his own sale, and e converso, on like grounds. See 
Michoud vy. Girod, 4 How. 554, 555. A great jurist, 
Lord Lyndhurst, has said that the rule as to a trustee, 
dealing with his cestui que trust, had its origin in con- 
siderations of public policy; also as to transactions be- 
tween attorneys and their clients. See Egerton v. 
Brownlow, 4 H. L. 160,161. These considerations of 
public policy apply here. Let it be observed that the 
respondent knew that the cases above named were 
pending and undecided. It is immaterial that he did 
not know all the evidence in the causes. He might 
have ascertained all the facts by inquiry. That he 
failed to inquire as to the facts can make no differ- 
ence. The record was open to him. His abstention 
from knowledge of the facts then is immaterial. Ina 
case where a counsellor-at-law has argued a cause for 
his client in an Appellate Court, and where he has ob- 
tained his knowledge of the facts from the record 
alone, would it be permitted that in case of reversal of 
the judgment that he should change sides and conduct 
the cause in the court below for the adversary of his 
former client? Or where the same cause comes again 
to the Court of Appeal, that he could appear for the 
party opposed to that one for whom he had formerly 
appeared and spoken? Certainly he could not be per- 
mitted so to act. Whatconfidence would be reposed 
in the administration of the law if such’ conduct 
would be allowed? With what safety could aclient 
act in retaining an attorney and counsel? Mr. Weeks, 
in his book on Attorneys-at-Law, says an attorney 
may be stricken from the rolls for acting in an action 
or suit on both sides. Weeks Attys.-at-Law, § 81, p. 
152, citing Mason’s case, 1 Freem. 74, and Berry v. 
Jenkins, 3 Bing. 423. Cal. Sup. Ct., Feb. 27, 1886. Jn 
re Cowdery. Opinion by Thornton, J. [X Pac. Rep. 47.] 


BASTARDY—JUROR UNFRIENDLY TO ATTORNEY— 
PRESENCE OF CHILD.—(1) Unfriendly feeling toward 
an attorney engaged in a trial is not sufficient ground 
for a challenge of a juror for cause, he being compe- 
tent in all other respects, when it is shown by his tes- 
timony that he would render a fair and impartial ver- 
dict uninfluenced by such feeling. (2) The prosecut- 
ing witness, being called as a witness, takes with her 
to the witness stand the child, seven months 
old, the paternity of whom is in question. 
It is not error for the trial court to re- 
fuse to order the child to be removed, there being no 
reference made to it during the trial or argument,and 
no comparison being made between it and the alleged 
father. It must be apparent to any mind that the 
mere presence of the child could have no prejudicial 
effect upon the rights of the plaintiff in error. A 
number of authorities are cited which hold that it is 
improper to introduce or present a child to a jury for 
the purpose of permitting the jury to draw conclu- 
sions as to its paternity from a supposed resemblance 
to the alleged father, unless by a difference in color or 
some other marked characteristic the resemblance, or 
want thereof can be clearly shown. But that is not 
this case. There was nothing claimed by defendant 
in error of the kind suggested. The only thing ob- 
jected to was the presence of the child. Whether the 
attention of the jury could have been called to its 





presence, had it not been done by plaintiff in error, is 
of course a matter of surmise only. Neb. Sup. Ct., 
Feb. 24, 1886. Hutchinson v. State. Opinion by 
Reese, J. 





————_>——_——_. 
NOTES. 


The Washington Law Reporter says of the Supreme 
Court of the District of Columbia: ‘* With the excep- 
tion, perhaps, of the Supreme Court of the United 
States, this court is admitted to be the most import- 
ant of the Federal tribunals.’’ The exception is a per- 
fectly safe one. 


They take small drinks in Indiana. In Hamilton v. 
State, 103 Ind. 196, it was held that where, on a prose- 
cution for selling intoxicating liquor, without a license, 
in aless quantity than a quart, the evidence shows 
that the quantity sold was a “ drink,” and the amount 
paid for it was ten cents, the jury may find that the 
quantity sold was less than a quart. 


Lawyers are proverbially musical, but not always, it 
appears, so well informed on the practicalities of the 
art as might be. Ata trial over a civil suit last week, 
arising from the detention on a railway of some con- 
cert performer’s instruments, one counsel asked a wit- 
ness incredulously whether ‘‘it was true that the gen- 
tleman who played the flute received as much for his 
services as the one who handled the big fiddle.” —Ea- 
change. That lawyer ought to know from experience 
that blowing comes high. 


If you buy ‘“*a Cromwellian chest strongly barred 
with iron” at an auction, and having had it forced 
open by a blacksmith, find a lot of silver plate in it, of 
the time of the Commonwealth, don’t go boasting of 
it to your neighbors; otherwise a suit may be insti- 
tuted against you for its recovery by the representa- 
tives of the owners, and you may lose not only your 
treasure trove, but its value twice told in costs. This 
is what happened at Leighton County Court the other 
day, to the great disgust of the fortunate gentleman to 
whom the windfall occurred. If it had happened to 
present writer, he flatters himself things would have 
turned out less disastrously.—James Payn in The In- 
dependent. 


In a recent lecture by Mr. Clement Carpenter, of 
Toledo, O., he said of the law courts of Chili: ‘It 
must be confessed however that the universal deco- 
rum observed in the courts would, or at least ought 
to, put the Ohio bar to the blush. In Chili they seem 
to be able to transact legal proceedings without ele- 
vating their feet above their heads and sighting the 
judge over the toes of their boots. The Chilian law- 
yers do not, when in the heat of argument, support 
themselves by grasping the furniture nearest withIn 
reach; nor by planting a foot upon a chair placed in 
front; and strange to say, no matter what the tem- 
perature, the Chilian bar never appear in their shirt- 
sleeves during the trial of causes. As tobacco chew- 
ing is not a National custom with them, spittoons 
form no part of the interior ornamentation of their 
court rooms. It is also possible for a Chilian lawyer 
to argue a law point without taking a dray load 
of law books along with him. So complex in all their 
details are the regulations of their courts, that no um- 
brellas or canes are allowed in the court rooms, and 
while there no one would so forget himself as to sit 
with crossed legs; but what would astonish a Yankee 
more than any thing else in this connection is the fact 
that in the law courts, as well asin all legislative and 
deliberative assemblies, the speakers, as a_ rule, 
remain seated, which peculiar custom gives such pro- 
ceedings more of a conversational than oratorial air.” 
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CURRENT TOPICS. 

TTENTION is called to a communication in 
another column by Mr. Levi on Marriage 
Licenses. The subject was introduced by Mr. Levi 
to the New York City Bar Association in January, 
and a committee reported in favor of a judi- 
cious license law, particularly as to minors and 
fraudulent marriages, but disapproved any law de- 
claring marriages without license invalid. This is 
substantially what we have recommended. Mr. 
Levi read letters from nine New York city judges 
in answer to the following questions: 1. Whether 
an enactment of this character would be desirable, 
and (2) if it would, whether marriages performed 
contrary to and in violation of the act should be 
declared invalid. Presiding Justice Davis answered 
in the negative. He believed that true public pol- 
icy requires that marriage should be made easy, and 
divorce next to impossible. Justice Barrett’s opin- 
ion was ‘‘in favor of some ‘general marriage li- 
cense law’ (with due record of the application 
therefor, and in the case of minors, the filing of the 
consent of parents or guardians) as a pre-requisite 
to the civil or religious ceremonial. I would also 
require a distinct ceremonial, civil or religious. 
All marriages entered into otherwise than the strict 
conformity to the act should be utterly void, and 
treated by the law as mere concubinage.” Justice 
Brady thought that a judicious license law might 
be productive of much good, with danger of some 
evil; but he was decidely of the opinion that mar- 
riage without license should not be declared in- 
valid ‘‘unless the provision is surrounded by sav- 
ing clauses, that bad results may not follow.” He 
would also approve a law providing for divorce for 
two years’ willful desertion, and four years’ aban- 
donment. Justice Daniels did not think the pro- 
duction of a license should be made requisite to es- 
tablish the legitimacy of children. Judge Beach 
approved a license law which should not provide 
for the invalidity of a no-license marriage, but 
should provide for penalties for failure to comply 
with the law. Judge Van Vorst approved the 
Pennsylvania statute, and wrote: ‘‘I see no reason 
why such a law should not be upheld.” Judge 
Freedman could not ‘‘see the expediency of pass- 
ing such a law at the present time. * * * As 
long as under existing laws a citizen or resident of 
this State, divorced for adultery, and forbidden to 
marry again, can go into a neighboring State with 
intent to evade the prohibition referred to, take a 
new partner there, and immediately come back here 
to live, and afterward can even compel the courts 
of this State to grant him a divorce in case the new 
partner should prove unfaithful, it. is hardly worth 
while to make it more difficult for honest people to 
marry.” Chief Justice McAdam, of the City Court, 
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thought it much better to leave the law as it is. 
But if the act proposed was to be submitted to the 
Legislature he suggested that a penalty of $250 be 
imposed on those violating its terms, with a pro- 
vision against invalidating those marriages con- 
tracted without license. ‘‘This may save innocent 
offspring from being declared illegitimate for want 
of a county clerk’s certificate in the form of a license 
attached to the marriage ceremony preliminary to 
their birth.” Judge Van Hoesen would make a 
marriage without a license utterly void; would pun- 
ish a resident of this State who went outside of the 
State limits to evade its marriage laws, and would 
declare the marriage invalid; would abolish com- 
mon-law marriage, and would permit a woman who 
had lived with aman as his wife for three years 
“to file a bill in equity to compel him to marry 
her.” He would also require the officer performing 
the ceremony to publish it to the community. In 
regard to Mr. Levi’s present communication we will 
say that in our opinion he does not censure too 
strongly the carelessness and indifference of clergy- 
men in celebrating marriages of young persons. 


It is really high time that Congress should take 
hold of the subject of the Federal courts, and de- 
vise some plan to relieve the calendars from the ac- 
cumulations, and relieve the judges from overwork. 
It is absurd to keep these courts on the footing of 
the early days of the republic, and make no allow- 
ance for the enormous increase of population and 
litigation. As to the United States Supreme Court, 
while we have never been in favor of the Davis bill, 
yet as it seems to be strongly favored in influential 
quarters, and is the only scheme that seems to have 
any organization, and stand any considerable chance 
of passing, we should prefer to see it adopted 
rather than have the present state of things con- 
tinue much longer. The adoption of the plan 
would perhaps relieve the circuits as well as the 
Supreme Court, and the circuit and district judges 
are not only overworked, but inadequately paid. 
The recent sudden death of Judge Baxter is attri- 
buted to overwork, and Judges Wit hey and Brown 
are out of health. Judges from other circuits are 
frequently necessarily called on to assist in the 
southern circuit of this State. And yet the accu- 
mulation continues undecreased, and the judges are 
wearing themselves out for a pitiful compensation. 
The geographical extent of some of the western cir- 
cuits is vast; Judge Baxter’s circuit, for example, 
extended from Tennessee to Michigan, and further 
west it is still worse. This involves considerable 
waste of time and labor in travel, and is a source of 
great inconvenience and vexation to suitors. Con- 
gress should thoroughly revise the Federal judicial 
system, and make it somewhat commensurate with 
the demands of the present population of fifty mil- 
lions, and a territory extending from ocean to 
ocean, and from the lakesto the Gulf. Discussions 
about currency and tariffs are important, no doubt, 
but in these, and the much less important and often 
discreditable bickerings about official patronage, 
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the Federal judicial system should not be lost sight 
of. The Supreme Court is the most important and 
conservative branch of the government, and its effi. 
ciency should be maintained, and also that of the 
lower courts, which are more and more frequented 
every year. 


In answer to some comments of the American Law 
Review we protest that we are not opposed to bar 
associations, but we think that with rare exceptions 
the profession do not care for them. We wish they 
were popular, that their meetings were largely at- 
tended, and that their recommendations might have 
influence. One hundred lawyers cannot influen- 
tially represent the seventy thousand of those of the 
United States; twenty-five cannot speak for eleven 
thousand of this State, although we admit that 
three hundred may speak after a fashion for the five 
pr six thousand in New York city. The American 
Bar Association ought to call together an attend- 
ance of five hundred; the New York State Bar As- 
sociotion ought to convene three or four hundred; 
and both ought to discuss great and live questions, 
such as codification, the jury system, and the mar- 
riage law. We presume that lawyers have grown 
tired of travelling a long distance to heara few dry 
technical essays read, however learned and useful 
for the lawyer’s office. At the last meetings there 
was evinced a disposition to take hold of the im- 
portant issues of the day. It may safely be pre- 
dicted that the next meeting of the National Asso- 
ciation will be the largest and most interesting ever 
held. It has been our aim to urge these associa- 
tions to a higher usefulness, and if we have referred 
to them ‘‘in terms of general disparagement” it 
has been because we have believed that they needed 
the ‘‘ faithful wounds of a friend,” and in this we 
have no doubt the great majority of the profession 
will agree with us. 


The proceedings of the third annual meeting of 
the Kansas Bar Association are published in a pam- 
phlet, and are interesting. The address by the 
president, Chief Justice Horton, is on the proposed 
constitutional amendment providing for an increase 
of the number of the Supreme Court judges to 
seven, and for the increase of the salary to $5,000. 


We have already commented on this address. Pa- 
pers were also read as follows: George R. Peck, 
**Codification;” T. F. Garver, ‘‘Our Jury Sys- 
tem;” L. B. Kellogg, ‘‘The Supreme Court;” 
W. D. Webb, Atchison, ‘‘The Integrity of the Le- 
gal Profession;” D. J. Brewer, ‘‘Libel.” Judge 
Brewer's paper is especially novel and strong. He 
rates the newspapers soundly, and says ‘‘ the most 
conspicuous examples in the press of to-day of criti- 
cism, without libel, are the legal periodicals.” He 
suggests that on every verdict for the plaintiff in an 
action for libel it should be the duty of the court 
to add a penalty of $500 or $1,000. He recom- 
mends counsel to desist from slander in conducting 
cases in court; Mr. Peck is strongly in favor of 





codification; Mr. Garver objects to exacting unan- 
imity in verdicts; and Mr. Webb gave the profes- 
sion a good deal of that very useless article, good 
advice. 


Our English cousins are terribly stirred by a 
crazy man’s throwing a petition into her majesty’s 
curriage, and are discussing whether it was an as- 
sault. The Law Journal very wisely remarks that 
this depends ‘‘on the question whether the man 
used the packet as a missile, or whether it was only 
a rude mode of presenting a petition.” The penal- 
ties for throwing any thing at the queen with in- 
tent to alarm her majesty are very severe, including 
whipping. The probability is that the poor man 
had been rebuffed so often in trying to present his 
petition in the proper quarters that he resorted to 
this more effectual and direct mode. We really 
hope they will not whip him. It would be much 
better to whip some of the lazy and supercilious 
officials whose duty it was to receive his petition. 


_——— 


NOTES OF CASES. 

N Gibbs v. Coykendall, 39 Hun, 141, the plaintiff 
hired the defendant to pasture cattle on his 
farm, and they there fell sick and died of Texan 
fever, which they contracted from the dejections of 
Texan cattle previously pastured there. The plaint- 
iff did not know of the previous pasturing, and the 
defendant did not know of this danger of contract- 
ing the disease. Held, that the defendant was not 
liable. The court, Haight, J., said: ‘‘ Counsel for 
the plaintiff requested the court to charge the jury 
‘that if the jury believed that Texan cattle had 
been pastured in the lot, and that Texan fever could 
be communicated to native cattle pasturing in the 
lot where Texan cattle had been pastured, that the 
plaintiff's cattle died of Texan fever communicated 
to them from the noxious emanations of the Texan 
cattle pastured before they went into the pasture, 
then the plaintiff was entitled to recover; that the 
defendant was bound to furnish a healthy and safe 
pasture so far as poisonous substances in the field 
were concerned.’ Plaintiff's counsel also requested 
the court to charge ‘that the effect of the intro- 
duction of Texan cattle was a matter of public 
notoriety; that it had been known since 1868, and 
had been the subject of public discussion; that 
commissioners had been appointed by the United 
States government to investigate it, and that the 
defendant was bound to know of the effect of pas- 
turing Texan cattle where native cattle were to be 
pastured from the publicity that had been given to 
it, and that it was his duty to notify the plaintiff 
that Texan cattle had been pastured on the lot 
when the bargain for pasturing was made.’ Both 
of these requests were refused, and the exceptions 
taken on such refusal present the only questions 
which we are called upon to determine upon this 
appeal. The questions thus presented are some- 
what novel, and yet we think they may be prop- 
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erly disposed of upon well recognized principles. 
An agister of cattle is a bailee for hire, and as such 
is bound to use ordinary diligence properly to care 
for and protect the cattle placed in his charge, and 
is responsible for loss occasioned by his negligence. 
He is bound to furnish a pasture secure against the 
ordinary accidents incident to the cattle to be pas- 
tured. The field must be properly fenced, and be 
free from dangerous places or obstacles. A failure 
in these respects will render him liable for damages 
occasioned thereby. But he is not an insurer of 
the property, and unless he is guilty of negligence 
he would not be liable for injuries that may be suf- 
fered through other causes, and over which he has 
no control. He is bound to use ordinary care, that 
care which an ordinarily prudent person would ex- 
ercise over his own property of like character. * * * 
Claflin v. Meyer, 75 N. Y. 260; 8. C., 31 Am. Rep. 
467. Again, it is claimed that he ought to have 
known of the deleterious influence that such cattle 
would create. It is true that like trouble had been 
occasioned in several of the western States, and to 
some extent in this State, that it had been the sub- 
ject of investigation by the government, and in 
some of the States laws had been passed prohibit- 
ing the pasturing of Texan cattle. But the liability 
of native cattle to contract the disease from Texan 
cattle was but little known or understood in this 
State. It was not a matter of such public notoriety 
among our farmers as would justify the court in 
charging, as a matter of law, that the defendant 
was bound to have known it. We are consequently 
of the opinion that the court did not err in refus- 
ing to charge as requested.” 


In Boyle v. New York, etc., R. Co., 39 Hun, 171, 
it was held that as to cattle trespassing on a rail- 
road train, the engineer, having sounded the whis- 
tle to alarm them, is not bound to reduce the speed 
of the train, and the company is not liable. The 
court, Barker, J., said: ‘‘The defendant was under 
no legal obligation to reduce the speed of the train, 
and there is no evidence that the speed was accel- 
erated after the engineer knew that the horses were 
on the tracks. The defendant was engaged in op- 
erating its road in the usual and customary way, as 
it had a clear and lawful right to do. The defend- 
ant had the unqualified right to use its property in 
any way and manner it was pleased to do, up to the 
point of doing an intentional injnry to the prop- 
erty of another. There was no obstacle to prevent 
the horses escaping from the tracks to a place of 
safety any moment, and at any time after they were 
discovered by the engineer up to the instant they 
were struck and killed on the bridge. The usual 
and ordinary means adopted to drive cattle from 
the tracks is the noise of the train and the sound- 
ing of the whistle or bell, and such signals are gen- 
erally sufficient for that purpose without checking 
the speed of the train. Bemis v. Conn. R. Co., 42 
Vt. 381; 8S. C., 1 Am. Rep. 339. ‘We are not aware 
of any rule of law that requires a railroad company 





to do more with a view of avoiding injury to cattle 
trespassing upon its tracks. It is impossible to con- 
jecture why the engineer should have purposely 
and maliciously done this injury to the plaintiff's 
property. The evidence was not sufficient to sus- 
tain the conclusion reached by the jury that the en- 
gineer acted wantonly and maliciously, and the 
question should not have been submitted to their 
consideration. The most that can be said in criti- 
cising his action is that his conduct was heedless 
and morally wrong. Nicholson v. Erie R. Co., 41 
N. Y. 525. The precise question has been passed 
upon in the courts of other States, and the same 
conclusions were reached ona state of facts simi- 
lar to those before us. Maynard v. Boston and 
Maine R. Co., 115 Mass. 458; S. C., 15 Am. Rep. 
119; Darling v. Boston and Albany R. Co., 121 Mass. 
118. The jury should have been instructed to ren- 
der a verdict for the defendant. MceCanless v. C. 
and N. W. R. Co., 45 Wis. 365; Price v. New Jersey, 
R. & T. R. Co., 831 N. J. L. 230; Indianapolis P. & 
C. R. Co. v. Candle, 60 Ind. 112.” Chic. & Alton 
R. Co. v. Kellam, 92 Ml. 245; 8. C., 34 Am. Rep. 
128, seems to the contrary. See also Cincinnati, 
etc., R. Co. v. Smith, 22 Ohio St., 227; 8S. C., 10 
Am. Rep. 729, and note, 732. 





In Herdic v. Roessler, 89 Hun, 198, it was held 
that a State Legislature may require notes given 
for a patent right to disclose that fact, and may de- 
stroy their negotiability. The court, Barker, J., 
said: ‘* Any State law which impairs the right of the 
inventor to sell or assign his patent is forbidden by 
the Federal Constitution, which is, in this respect, 
the paramount law. Do the provisions of our stat- 
ute invade any of the rights thus secured to the 
patentee? This question is now for the first time 
presented for adjudication in the courts of this 
State. The act does not prohibit the sale of a pat- 
ent right, or of an interest therein, nor dyes it im- 
pose any conditions whatever to be observed by the 
patentee or his assignee in making such sale and 
transfer. The provisions of the act relate wholly 
to the property of the owner of the patent, which 
is the product or fruit of the sale. The note or 
other instrument containing a promise to pay 
money, which the purchaser of, an interest in a pat- 
ent right may give in payment of the right trans- 
ferred to him, becomes in the hands of the pat- 
entee a separate item of property, distinct and 
plainly distinguishable from the patent itself. By 
the terms of such a bargain one species of property 
is exchanged by the patentee for another. Such is 
the legal effect of the transaction, and nothing 
more. The power of Congress over the subject does 
not extend farther than securing to the inventor 
the exclusive use of his discovery to a limited time. 
Beyond these limits the States have not surrendered 
any power over the subject. “t may be admitted 
that the State has not the right to tax the property 
which one of its citizens may have in letters patent 
issued to him under the laws of Congress, By the 
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exercise of such a power on the part of any State 
the exclusive right to the use of the discovery for 
the period prescribed by Congress might be de- 
stroyed, and the protection intended to be secured 
by the constitutional provision lost. But as soon 
as the patentee transfers to another all his interest 
in the letters-patent, the money, property or chose 
in action which he may receive therefor is the 
property of the patentee, and may be taxed like 
other property within the jurisdiction of the State. 
These views and principles were asserted in Patter- 
son Vv. Kentucky, 97 U.S. 501. * * * The courts 
of Pennsylvania have held that their own statute 
was constitutional, and that none of its provisions 
interfered with the just rights of the holder of a 
valid patent who sells it, or any interest in it, by a 
fair agreement, and that the provision, that the 
maker may show against the holder of such note 
that it was obtained by fraudulent misrepresenta- 
tion, did not impair any right of the patentee se- 
cured by the several acts of Congress on that sub- 
ject. Haskell v. Jones, 86 Penn. St. 175; Hunter v. 
Hunninger, 98 id. 373; Todd v. Wick, 36 Ohio St. 
370.” Woolen v. Banker, 17 Aus. Law Jour. 72, 


disapproved. The contrary was held in Cranson v. 
Smith, 37 Mich. 309; 8. C., 26 Am. Rep. 314; Helm 
v. First Nat. Bk., 43 Ind. 167; 8. C., 18 Am. Rep. 
895; Crittenden v. White, 23 Minn. 24; 8. C., 23 
Am. Rep. 667; Hollida v. Hunt, 70 Ill. 109; 8. C., 


22 Am, Rep. 63. 


In Matter of Gould & Co., West. Pub. Co.. and 
Lawyers’ Co-Op. Pub. Co., the Supreme Court of 
Connecticut have held that the State having a con- 
tract with a publishing house for the publication of 
volumes 49 to 54 of the reports of its Supreme 
Court of Errors, and provided that a copyright of 
each volume should be taken out in the name of 
the secretary of State, for the benefit of the State, 
the official reporter will not be compelled, by order 
of the court, to deliver to any applicant who offers 
to pay the legal fees copies of the judicial decisions 
of the court, when the same are desired for publi- 
cation before the publication thereof in the official 
reports, or the advance sheets thereof. The court 
said: ‘‘ For the information of the public the State 
of Connecticut publishes reports of cases argued 
and determined in the Supreme Court of Errors. 
The volume is prepared for publication by the offi- 
cial reporter, and contains the opinions written by 
the judges, together with head-notes to all cases, 
foot-notes to some of them, statements of facts, a 
table of cases, and an index to subjects, the work 
of the reporter. The judges and the reporter are 
paid by the State, and the product of their mental 
labor is the property of the State, and the State, as 
it might lawfully do, has taken to itself the copy- 
right. The statute requires the comptroller to su- 
pervise the publication of the volumes, taking a 
copyright for the benefit of the State. Under this, 
that officer for a valuable consideration granted to 
Banks & Bros., who agree to print and sell the re- 





ports at a fixed price, the protection of the copy- 
right for a limited period. During three or four 
years the State, with knowledge, has acquiesced in 
the terms of this contract, and accepted the result- 
ing benefits. If therefore we should now direct 
the reporter to furnish copies of opinions to the pe- 
titioners, that they may sell them to the public in 
advance for their own profit, we should in effect 
advise the State to a breach of contract. It is for 
the State to say when and in what manner it will 
publish these volumes, and the taking of the copy- 
right in no sense offends the rule that judicial pro- 
ceedings shall be public. The courts and their 
records are open to all, The reasons given by the 
Supreme Court of Errors for its determination in a 
given cause constitute no part of the record therein. 
The judgment stands independently of these. 
Moreover, these are accessible to all who desire to 
use them in the enforcement of their rights.” 


—\_.—_—__——_ 


VENDOR AND PURCHASER—SPECIFIC PERFORM. 
ANCE—STIPULATION FOR FORMAL 
CONTRACT OF PURCHASE, 


CHANCERY DIVISION, JANUARY 12, 1886. 


HAWKESWORTH V. CHAFFEY.* 

By a written memorandum, signed by both the plaintiff and 
the defendant, the defendant agreed to buy, and the 
plaintiff to sell, certain land at a price named, ‘subject 
to a formal contract being prepared and signed by both 
parties as approved by their solicitors.” 

No other contract was ever entered into by the parties, and 
the defendant refused to complete the purchase. 

Held, that there was no agreement of which specific perform- 
ance could be enforced against the defendant. 


: head-note sufficiently states the case. 


Graham Hastings, Q. C., and Charles Browne, for 
plaintiff. 


W. Pearson, Q. C., and Creed, for defendant. 


Kay, J. I think it is the best course to go direct to 
the original authorities upon this subject, and not to 
pick out dicta of individual judges in other cases. The 
first case I shall refer to is Fowle v. Freeman, 9 Ves. 
351. That was a case where the vendor wrote to the 
purchaser a letter in which he said that he would ac- 
cept the purchaser’s offer, provided that he would 
agree with the tenant as to the terms upon which he 
should quit, and that the vendor would come upon 
the spot with his attorney to draw up the agreement 
properly any day after that which the purchaser 
should appoint. The parties subsequently met, and 
the vendor signed a paper in which he agreed to sell 
to the purchaser his property fora sum named upon 
certain conditions, which were stated, and in the same 
paper the vendor subjoined a letter to his solicitor de- 
siring him to prepare a proper agreement for him, and 
the purchaser to sign, and to deliver to the bearer an 
abstract of his title deed. It was held that the vendor 
was bound by the agreement, as he had bound him- 
self so far, that the terms stated should be the terms 
of the bargain, and the solicitor could not introduce 
the least variation at his direction. I pass over the 
intermediate cases, and go to Chinnock v. The Mar- 
chioness of Ely, which was a case where the vendor's 


*54 L. T. Rep. (N. 8.) 72. 
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solicitor merely gave aconditional acceptance of the 
terms proposed by the intending purchaser, subject to 
a draft contract being agreed to. Fowle v. Freeman 
was referred to by Lord Westbury in his judgment in 
that case, and he said: “I entirely accept the doctrine 
contended for by the plaintiff's counsel, and for which 
they cited the cases of Fowle v. Freeman, Kennedy v. 
Lee, 3 Mer. 441, and Thomas v. Deering, 1 Keen, 729, 
which establish that if there had been a final agree- 
ment, and the terms of it are evidenced in a manner 
to satisfy the statute of frauds, the agreement shall 
be binding, although the parties may have declared 
that the writing isto serve only as instructions for a 
formal agreement, or although it may be an express 
term that a formal agreement shall be prepared and 
signed by the parties.’’ Now, if that were read by 
itself, without reference to the case of Fowle v. Free- 
man, the dictum would seem to go further than the 
decision in that case, but when we look at the case we 
see that there had been an agreement signed which 
complied with the statute of frauds, and there was 
appended to it a mere direction by the vendor to his 
own solicitor as to the preparation of the agreement. 
And further on in his judgment Lord Westbury said: 
“ But if to a proposal or offer an assent be given sub- 
ject to a provision as toa contract, then the stipula- 
tion as to the contract is a term of the assent, and 
there is no agreement independent of that stipula- 
tion.’”” Then there is the case of Crossley v. Maycock, 
in which the vendors of land wrote accepting the offer 
of an intending purchaser, and coutinued ‘‘and now 
hand you two copies of conditions of sale,” and in- 
closed a formal agreement with conditions of a special 
character. The late master of the rolls said: ‘‘The 
principle which governs these cases is plain. If there 
is a simple acceptance of an offer to purchase, accom- 
panied by a statement that the acceptor desires that 
the arrangement should be put into some more for- 
mal terms, the mere reference to such a proposal will 
not prevent the court from enforcing the final agree- 
ment so arrived at. But if the agreement is made 
subject to certain conditions then specified, or to be 
specified by the party making it, or by his solicitors, 
then until those conditions are accepted there is no 
final agreement such as the court will enforce.” And 
in that case he held that the acceptance was only con- 
ditional, and that there was no agreement which the 
court would enforce. Then comes a case which I can 
scarcely distinguish from the present one. That is 
Winn v. Bull. It is true that the case is one as toa 
lease, but the decision does not rest upon that,though 
the late master of the rolls said in his judgment that 
the case of a lease is stronger than that of a purchase. 
There the defendant agreed with the plaintiff to take 
a lease of a house, ‘‘ subject to the preparation and ap- 
proval of aformal contract,” and it was held that 
there was no binding contract, specific performance 
of which could be enforced against the defendant. 
The master of the rolls referred to Chinnock v. The 
Marchioness of Ely, and said: ‘‘ It comes therefore to 
this, that when you have a proposal or agreement 
made in writing, expressed to be subject to a formal 
contract being prepared, it means what it says; it is 
subject to and is dependent upon a formal contract 
being prepared.’’ Then there is the further case of 
Rossiter v. Miller in the House of Lords, which was a 
decision that a certain correspondence amounted to 
an agreement to purchase, though one of the printed 
conditions of the sale was that the purchaser would 
be required ‘‘to sign a contract embodying the fore- 
going conditions, * * * and for the completion of 
the purchase at the expiration of not exceeding two 
months from the date of the contract,” and which 
contract was never sigued by the purchaser. Lord 





Hatherly in that case said: “If it is stated in so many 
plain and express terms (and in Chinnock v. The Mar- 
chioness of Ely that was the ground on which the case 
proceeded) that one of the very terms of the agree- 
ment itself was that it should not be concluded by the 
agent employed in the first place to enter into the ne- 
gotiation, and that it should not be a concluded agree- 
ment until a solicitor intervened and drew a formal 
agreement; if you find that to be a term of the agree- 
ment itself, well and good; if not, the agreement 
stands. Both parties may desire that it shall be put 
into a formal shape by the solicitor, who in that case 
will not be able to vary the agreement either on one 
side or the other, but only to put into a more formal 
and professional shape the agreement which had been 
completely formed with unity of purpose and with 
reference to the sale and purchase by the two parties 
to the contract.’’ Then there was another case, Lewis 
v. Brass, 37 L. T. Rep. (N. 8S.) 738; 3 Q. B. Div. 667, 
before the Court of Appeal, in which Cotton, L. J., 
said: “I think that the rule of construction laid down 
in Crossley v. Maycock is correct, and that the accept- 
ance of an offer, accompanied by the expression of a 
wish for a more formal instrument, is sufficient to en- 
able a court of justice to hold that a final agreement 
has been arrived at.” That was the case of a tender 
by a builder for certain works, and the letter of ac- 
ceptance by the plaintiff which was relied was as fol- 
lows: ‘‘ Il am instructed by my client, Mr. John Lewis, 
to accept your tender of 4,1931. for works as above re- 
ferred to. The contract will be prepared by Messrs. 
Underwood and Coleman, Mr. Lewis’ solicitors, and I 
have no doubt it will be ready for signature in the 
course of a few days.” That caseis, in my opinion, 
as like Fowle v. Freeman as it is possible for any two 
cases to be. There is another recent case, May v. 
Thompson, 47 L. T. Rep. (N. 8.) 295; 20 Ch. Div. 705, in 
which this subject is discussed, but I need not go into 
it at length, as it isnot materially different from the 
cases that I have already referred to. Then reference 
has been made to Bonnewell v. Jenkins, in which the 
vendor’s agents wrote saying that they were in- 
structed to accept a purchaser’s offer for a leasehold 
property, and that they had “tasked Mr. Jenkins’ so- 
licitor to prepare contract,” and it was held that a 
complete contract was made, notwithstanding the ref- 
erence toa future contract. That then being the state 
of the authorities, the facts here are these: [His lord- 
ship then stated the facts, observing that the docu- 
ment which the parties had signed was on the face of 
it very informal. He continued :] It isclear from this 
document that it was intended that something more 
should be done than putting the terms of the memo- 
randum into formal words, as one of the terms was 
that the contract was to be approved by the solicitors 
of both parties. That is different from the case where 
the solicitor of one of the parties is to put into formal 
terms what has been agreed upon between them. The 
approval of the solicitors of both parties was re- 
quired, which shows that there were to be matters of 
negotiation between the solicitors, and only subject 
to a formal contract being approved of by them and 
signed by both parties was there to be any contract at 
all. Then looking at the correspondence which took 
place between the solicitors of the parties when the 
vendor’s solicitor sent a draft contract to the pur- 
chaser’s solicitor, and he retained it on account of the 
purchase-money being more than the purchaser said 
he intended to give, the vendor’s solicitor ultimately 
acceding to the request that the vendor should take a 
less sum, what does this mean? Clearly it appears to 
me that it must mean that the vendor’s solicitor was 
of opinion that no definite contract as to the price had 
been arrived at, but that what the vendor offered was 
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a sale ou the terms of the draft contract. Theu again 
what took place as to the annuity, which according to 
the draft contract, was to be charged npon the prop- 
erty in lieu of the tithe rentcharge, shows to my mind 
what the nature of this transaction was. The parties 
by the memorandum agreed that the sale should take 
place on the terms of the contract, which should re- 
serve the tithe rentcharge to the vendor. The ven- 
dor’s solicitor evidently thought that the terms of the 
agreement were to be the subject of negotiation, and 
when he prepared the draft contract, having in the 
meantime discovered that the tithe rentcharge had 
become merged, he altered altogether the terms of the 
original memorandum, and inserted the peculiar pro- 
vision asto the annuity which appearsin that draft. 
The provision in the memorandum as to the one acre 
near Petherton Bridge to my mind points in the same 
direction. There seems to have been some doubt 
whether or no it was comprised in Darby’s lease, and 
it was provided that if it was not,it was not ‘‘to be 
considered as included in the negotiation.” I think 
therefore that the memorandum that was signed by 
the parties was only an agreement to sell on some such 
terms as were there mentioned, but that it was incom- 
plete, and it was not intended that there should be 
any formal agreement till a formal contract had been 
approved by the solicitors of both parties and signed 
by both parties. I must accordingly dismiss this ac- 
tion, but I cannot help feeling that the defendant 
would probably not have wished to avoid carrying out 
this contract if he had not found some difficulty in 
procuring the funds,and but for that he would probably 
have completed it. I therefore dismiss the action, with- 


out costs. 
quince 


COPY RIGHT —INFRINGEMENT— MAKING AND 
SELLING CUT FROM ILLUSTRATED 
NEWSPAPER, 
UNITED STATES CIRCUIT COURT, 8S. D. NEW YORK, 
FEBRUARY 6, 1886. 


HARPER V. SHOPPELL.* 


One who makes a plate from which a copy of a picture in a 
copyrighted illustrated newspaper can be produced, and 
sells the plate to another, is not guilty of infringement of 
the copyright. 


| om opinion states the case. 


F. 8S. Bangs, for plaintiffs. 


WALLACE, J. The plaintiffs sue at law for an in- 
fringement of copyright, and the case has been tried 
by the court, a jury having been waived. The de- 
fendant has not intentionally infringed the plaintiffs’ 
rights, and therefore nominal damages only are 
claimed. The conceded facts are as follows: The 
plaintiffs are the proprietors of Harper's Weekly, a 
copyrighted illustrated newspaper, published weekly, 
and in March, 1873, they published in that newspaper 
animpression of 4 cut entitled ‘‘Getting Married; 
Keeping House,” which formed a prominent and con- 
siderable part of the newspaper. The cut was made 
and designed by one Reinhart, a citizen and resident 
of the United States, who sold it to the plaintiffs. 
They have never parted with the original cut, or given 
permission to the defendant or any other person to 
reproduce it. The defendant purchased a copy of the 
cut from a third person, in ignorance of the plaintiff's 
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rights, from which an electrotype plate was made, and 
sold by him to the proprietor of the New York L[llus- 
trated Times, who published an impression in the issue 
of that newspaper in September, 1882. It is assumed 
that Reinhart had not allowed his copy to be made be- 
fore he sold the cut to the plaintiffs. 

The only question in the case is whether the unau- 
thorized reproduction and sale of a copy of the cut by 
the defendant was an infringement upon the plaintiffs’ 
copyright. The copyright of the plaintiffs’ newspaper 
was a copyright of a book within the meaning of the 
copyright laws. A copyrighted song, printed upon a 
single sheet, was held to be protected as ‘a book” 
under the English statute of 8 Anne, in Clementi v. 
Golding, 2 Camp. 25. This decision was approved and 
followed in two cases arising under our copyright 
statutes, in which it was held that a book, within 
these statutes, is not necessarily a book in the ordi- 
nary and common acceptation of the word, but may 
consist of a single sheet, as well as of a number of 
sheets bound together. Clayton v. Stone, 2 Paine, 382; 
Drury v. Ewing, 1 Bond, 540. See also Folsom vy. 
Marsh, 2 Story} 100. 

The plaintiffs might have copyrighted the cut as an 
independent subject of copyright. They did not 
choose todo so. So also they could have copyrighted 
each poem or song or editorial composition of their 
newspaper. If they had done this a reproduction of 
the copyrighted thing would have been piracy, how- 
ever innocent the defendant might have been of in- 
tentional wrong. They preferred to copyright their 
newspaper, and secure protection for it as an entire 
work. The cut was a legitimate part of the protected 
property—as much so as the poems or editorial arti- 
cles. The pictorial illustrations are one form of lan- 
guage employed by an author to express his ideas, and 
when embodied in a book, are as much a component 
part of it as the printed text. But they did not thereby 
copyright the cut as a cut. The statute not only 
makes provisions for copyrighting charts, prints, cuts, 
engravings, ete., but makes distinction between in- 
fringement of a book and of a cut, engraving, etc. A 
book is infringed by printing, publishing, importing, 
selling or exposing for sale any copy of the book. 
Sec. 4964, Rev. Stat. A chart, print, cut, engraving, 
etc., is infringed by engraving,etching, working, copy- 
ing, printing, publishing, importing, selling or expos- 
ing for sale a copy of the chart, cut, etc. Sec. 4965. It 
would not be an infringement of a book, within these 
sections, to prepare and arrange the type in exact imi- 
tation of the original, so that a copy of the book might 
be produced by printing; nor would it be to sell the 
means of making suchacopy to another. The print- 
ing and publishing ofa cut is an infringement of copy- 
right as well as the printing and publishing of a book; 
but the copying without printing or publishing is in- 
fringement only as to the cut, chart, print, engraving, 
etc. 

The question here is not whether defendant has in- 
fringed the plaintiffs’ copyright in a cut, but whether 
he has infringed their copyright in their book by mak- 
ing a plate from which a copy of a portion of their 
book could be produced, and selling the plate to an- 
other. The copyright of a book is not always invaded 
by reproducing apart of the work. Where portions 
are extracted and published in a book or newspaper by 
another, the question whether there has been a piracy 
depends upon the extent and character of his use of 
them. Thus it is not piracy for a reviewer or com- 
mentator to make use of portions of a copyrighted 
work for the purposes of fair exposition or reasonable 
criticism. The question always is whether there is a 
substantial identity between the original book and the 
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reproduction, or as it is sometimes expressed, whether 
there has been an appropriation substantially of the 
Jabors of the original author. The law does not toler- 
ate an appropriation which tends to supersede the orig- 
inal. A test frequently applied is whether the extracts 
us used are likely to injure the sale of the original 
work. See Black v. Murray, 9 Scotch Sess. Cas. 
(3d ser.) 356. In the language of the court, in Story’s 
Ex’rs v. Holcombe,4 McL. 308: ‘‘The inquiry, what 
effect must the extracts have upon the origival work? 
If they render it less valuable by superseding its use 
in any degree, the right of the author is infringed,and 
it can be of no importance to know with what intent 
this was done.”’ 

Applying this test here, it is not altogether clear 
that the proprietors of the Jllustrated Times infringed 
the plaintiffs’ rights, although they published the cut 
in a competing newspaper. 

In Bradbury v. Hotten, L. R., 8 Exch. 1, the piracy 
complained of was the publication of nine caricatures 
of Napoleon III, originally printed separately in num- 
bers of Punch, issued within the period of 1849 to 1867. 
The court found that the defendant had republished 
them “for the same purpose as they were originally 
published, namely, to excite the amusement of its 
readers,’’ and therefore that piracy was made out. It 
was doubted in that case whether the publication of a 
single picture would have been piracy. Kelly, C. B., 
said: “It is said that the copying of asingle picture, 
at allevents, would not be an infringement of the 
plaintiffs’ copyright; but it is impossible to lay that 
down as a general rule.”’ 

It is not necessary to determine the question here. 
Assuming that the publishing of a single poem or ar- 
ticle or illustration from the copyrighted newspaper 
may be piracy, the defendant has not done this. The 
reproduction of the cut and the sale of the stereotype 
plate, without more, treating those acts as using an 
extract from the plaintiffs’ newspaper, could not in- 
jure the plaintiffs, or interfere to any appreciable ex- 
tent with the profits they could derive from the sale 
of their copyrighted publication. Thecut was capable 
of use innocently in various ways, having no relation 
to the publication and sale of a newspaper. If the de- 
fendant had sold the electrotype plate, intending or 
even expecting the purchasers to use it in competi- 
tion with the plaintiff, he might be regarded as having 
sanctioned that use in advance, and consequently as 
occupying the position of a party acting in concert with 
them and responsible with them as joint tort-feasors. 
Wallace v. Holmes, 9 Blatchf. 65. 

Thus it was held in De Kuyper v. Witteman, 23 Fed. 
Rep. 871, that a defendant who had printed and sold 
labels in imitation of a trade-mark, with the purpose 
of enabling the parties to whom he sold them to palm 
off their goods upon the public as those of the owner 
of the trade-mark was an infringer. There is no evi. 
dence however in this case that the defendant con- 
templated that the purchasers would make any ille- 
gitimate use of the plate. They could have used it, 
as he could, to print a trade-mark or an advertising 
cut, or in other ways which could not interfere with 
the sale of the plaintiffs’ newspaper. The law will not 
assume without evidence, or simply upon proof that 
the defendant sold the plate to the proprietors of a 
newspaper, that he intended to authorize a violation 
of the plaintiffs’ rights. Averill v. Wiliams, 1 Denio, 
501. 

The defendant has copied the cut, but he has not 
printed or published it, nor has he exposed for sale any 
printed or published copy of any part of the plaintiffs’ 
newspaper. 

Judgment is therefore ordered for the defendant. 





LIBEL — PRIVILEGED COMMUNICATION — RE- 
MARKS OF SCHOOL SUPERINTENDENT 
ON TEACHER. 
SUPREME COURT OF MICHIGAN. 
FEBRUARY 17, 1886. 


O’ CONNOR V. SILL.* 


Criticisms by the defendant, a superintendent of the district 
schools, on plaintiff’s ability and methods of teaching, 
expressed in an interview with a newspaper reporter, and 
published in full, held not libellous. Morse, J., dis- 
senting. 


RROR to Superior Court of Detroit. 
states the case. 


Walter Barlow, for plaintiff and appellant. 
C. A. Kent, for appellee. 


CAMPBELL, C. J. Plaintiff sued defendant for libel. 
The Superior Court of Detroit held the article sued on 
to be of such a nature that its publication was not 
actionable under the circumstances and occasion. 
There is some question whether the remedy in this 
court has not been cut off by delay in bringing the 
case into shape for review; but as counecl have desired 
us to disregard this difficulty, and it is not so apparent 
on the record as necessarily to oust our jurisdiction, 
we shall dispose of the case on the issues. 

The publication appears to have come about in this 
way: Plaintiff had been employed for a year underan 
annual appointment to give lessons in the art of draw- 
ing to teachers in the public schools of Detroit, to en- 
able them to teach theirown pupils. At the end of 
the year the defendant, who is superintendent of 
schools, did not recommend her for reappointment. 
Some controversy appears to have arisen in the board 
of education which became public, and the defend- 
ant’s course was sustained. Thereupon a reporter of 
the Detroit Post and Tribune called upon Gen. Trow- 
bridge, who was understood to be a friend of plaintiff, 
aud by the process familiarly known as *“ interview- 
ing’’ obtained what purported, as published, to bea 
full account of the supposed difficulties which led to 
defendant's action. In this article Gen. Trowbridge, 
who wasa member of the board of education, was 
represented as stating, in a uarrative form, that the 
difficulty was in the disposition of one man, the de- 
fendant, to control, not only the teachers, but the 
board of education itself, aud that the teachers were 
in abject fear of him, and dare not be seen talking 
with a member of the board. After some other state- 
ments, the narrative proceeded to state that defend- 
aut was opposed to plaintiff, and it seemed to be a 
question which of the two should go; that the trouble 
originated in a trivial way; that Miss O’Connor hav- 
ing been employed, the teachers did not at first take 
kindly to the idea of having the additional duty of 
teaching drawing, and Gen. Trowbridge and Prof. 
Hailmann, another member of the board, both being 
new members, called a meeting of teachers, where he 
introduced plaintiff with a few remarks, and she also 
made a few remarks, expressing a hope that their re- 
lations would be pleasant. It was then stated that 
Gen. Trowbridge soon heard that defendant had said 
that he and Prof. Hailmann had better get a brass 
band to play every time a new teacher was employed, 
and that defendant had since been hostile to plaintiff. 
It then accused him of making contradictory state- 
ments about his opposition to her; and intimated that 
if the matter of defendant’s own reappointment had 
come up in the board the narrator would have made 
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to them the same statement, and while possibly not 
opposing his confirmation, would have asked time to 
have him explain. Onthe same day when the Post 
and Tribune published this account, a reporter of that 
paper visited defendant, and drew from him the state- 
ment which is complained of as libellous, and which 
refers at length to Gen. Trowbridge’s narrative, and 
gives defendant’s answers and explanations. This 
article was shown to defendant, and allowed by him 
to be published as it was printed. No question was 
therefore made as to his responsibility if libellous. The 
declaration counts only upon certain parts of the 
article containing defendant’s objections to and 
strictures upon plaintiff, drawn out by questions put 
to him by the reporter. These are claimed to have 
been actionable. 

The matters complained of may be summarized as 
follows: Defendant freely admitted that she was in- 
dustrious and diligent in discharging her duties, but 
his sincere belief, in which he thought his opinion in- 
dorsed by the most intelligent teachers, was that she 
had practically misapprehended the planof the board, 
which was to give the teachers a thorough course in 
drawing; that herinstruction had been rather as to 
details than principles, and while they had acquired a 
considerable degree of skill of hand md accuracy of 
eye that would be useful in their work, she failed to 
give them what, as teachers, they most needed, 
namely, the power to see the relations of the parts to 
the whole, the line of thought which drawing includes, 
and the sequence of the topic which they had studied; 
that her work was fragmentary and disjointed, and on 
the whole she was not a successful teacher of drawing; 
that he had seen also many evidences of an infirmity 
of temper, and vacillating disposition, unfitting her 
for large usefulness as an educator. In answer to 
further questions as to illustrations of these matters, 
he said he had found her irascible, petulant, and con- 
tradictory; and he then referred to an interview in 
which, in a peremptory way, she asked for a paper, 
and before he could hand it to her, seized it in an 
angry and violent manner. On this occasion, in view 
of the many misunderstandings which their conver- 
sations had resulted in, he declined to discuss any 
matter of importance, except in the presence of wit- 
nesses, and had adhered to it, and that in view of these 
misunderstandings he deemed it unsafe to communi- 
cate with her without such precautions as were before 
referred to. 

It was not disputed that if these remarks had stood 
alone, and had been published without occasion, they 
might have appeared to come within the scope of the 
law which treats as libels such publications as are de- 
signed and tend to expose the persons described to 
hatred, contempt, or ridicule. This however could 
only be where from a fair reading, and from the 
absence of any reason for publishing them at all, an 
evil design, or an inference of want of care for ill con- 
sequences, might naturally be assumed. Private per- 
sons cannot be lawfully made the subject of ill-natured 
remarks in the public press, where they have done 
nothing to expose themselves to public censure; and 
where such things are published as have an injurious 
tendency, the persons giving them publicity must 
find some justification, or be responsible for the mis- 
chief. But we agree with the judge who tried the 
cause that this article was not libellous as against plain- 
tiff, and that when naturally and fairly construed it 
was privileged by the occasion. 

Falsehood in fact, which is derogatory, is not privi- 
leged in such an article. But there is nothing in it 
which contains any charge of wrong or misconduct. 
The only thing which counsel suggested as having such 
a bearing was the reference to misunderstandings and 
to contradictory habits. But as was properly held be- 





low, the article will not bear the construction that any 
insinuation of want of veracity was conveyed. The 
whole contest shows that complaint was confined toa 
want of harmony, and a difficulty of getting at a com- 
mon understanding, which is of every day occurrence 
between people who are prejudiced against each other, 
or who are jealous of their personal independence. In 
our opinion, all that is set out in the declaration 
amounts to nothing more than criticism, most of 
which is purely professional, and none of which is in- 
trinsically offensive beyond what may result from a 
failure to accord with defendant’s views of plaintiff's 
disposition and methods of teaching. 

The article, in order to try its libellous quality, must 
allbe read together. Parts of it cannot be severed 
from the rest, so as to give them a meaning which the 
whole would not justify ; and the spirit of the whole 
article must be determined largely from the occasion 
which led to it. Very little of it was confined to the 
plaintiff. It appears then that the article was not pre- 
pared as a volunteer publication without provocation 
or occasion, but was drawn out by the inquiries of 
another person, and in view of a previous publication 
made the same day, purporting to emanate from 
& prominent member of the board of education, and 
holding defendant up to public censure for miscon- 
duct and unfitness for an important public office at 
the bead of the city school system. Plaintiff's name 
had been used in this article, which made very serious 
charges against defendant of injustice to her and of 
tyranny to others. The article was directly calculated 
to injure defendant’s standing as a school officer, as 
well as in other respects. It was well adapted to create 
distrust and prejudice in regard to the school work, 
which depended on defendant’s qualifications as su- 
perintendent. Defendant was called upon by the re- 
spectability of its source, and the seriousness of the 
animadversions upon him, to vindicate himself and 
explain his conduct, and his controversy concerned, 
not only himself, but the public interests. It was in 
no sense a mere discussion of plaintiff's merits; it was 
defendant’s conduct which was involved. He had a 
right therefore to come before the public and meet the 
attack upon him, and he could not be made responsi- 
ble for libel in doing so, unless he made serious false 
charges of fact, or wanton or irrelevant assaults on 
plaintiff's character. As already suggested, there are 
no charges made of wrong-doing whatever. Neither 
were there any such comments as exceeded the bounds 
of legitimate criticism, which as pointed out in Bron- 
son v. Bruce, may sometimes be harsh and unjust, but 
is not unlawful, if called out by the occasion which 
justifies printing it. 

Defendant could not have met the attack made 
upon him without speaking of plaintiff, and of 
his relations with her, and her conduct as a teacher. 
In doing this he expressed himself not unkindly as to 
her artistic merits and her skill as an artist. The 
criticisms made upon her as a teacher related to her 
overdevotion to details at what he deemed to be the 
expense of certain generalizing ideas and methods, 
which he considered materialin her field of instruc- 
tion; and he also referred to an impatience of temper 
and vacillating disposition, which seemed to him to 
interfere with extended usefulness. There was noth- 
ing in this latter criticism which might not be, and is 
not frequently said of persons of both sexes by their 
friends and admirers. No one is ever disgraced or 
despised for any such estimate; and while all such es- 
timates depended almost entirely on the supposed 
knowledge of character and lack of prejudice of the 
person who makes them, no one ever thinks of regard- 
ing them as serious wrongs, unless made with malice 
and without occasion for speaking. The occasion,and 
an apparent necessity, existed here to refer to plain 
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tiff, and the criticism, whether just or unjust, was 
privileged by it. 

The criticism of plaintiff's teaching methods was not 
only on its face the expression of an opinion, but it 
furnished some means of determining among artists 
and teachers the measure of its own iusufficiency. It 
vindicated plaintiff as an artist and toa large extent 
asa teacher, and it found fault with her teaching on 
grounds upon which artists always have been and 
always will be divided. The large class of critics who 
admire precision and minuteness of detail would de- 
rive no prejudice from censures which in their eyes 
would be praises; and no one whatever might be his 
preferences for what might be deemed broader treat- 
ment, could fail to see that accuracy is no small merit. 
If such criticisms are libellous, there would be very 
little room for criticism at all; and while it may be 
possible to do much wrong in uncalled forand malic- 
ious strictures, published without cause or reason, 
and while they may, under some circumstances, be 
actionable, they can never be so when made upon suffi- 
cient occasion, and published when publication is per- 
tinent to that occasion. 

In People v. Jerome, 1 Mich. 142, the unnecessary 
publication of what wus evidently meant to bea de- 
preciatory notice of a tradesman, who as was charged» 
would not subscribe for watering the street in front 
of his place of business, was held not libellous. In that 
case there was no proper reason for such a publication, 
and it was meant to be offensive; but the court held 
it would notdo to hold every ill-natured remark 
worthy of legal notice. In the present case no malic- 
ious purpose could be drawn from any of the language 
used, and whatever regret must be felt at the public 
criticism ofa person whose worthiness is not im- 
peached, and who did not herself intrude her griev- 
ances upon the public, it was not unjustifiable in de- 
fendant to defend himself, and in doing so he cannot 
be made liable for his opinions which impute no 
wrong. 

The judgment must be affirmed. 

Morse, J., dissented. Sherwood and Champlin, JJ., 


concurred. 
ee 


NEW YORK COURT OF APPEALS ABSTRACT. 


AGENCY — CLEARING HOUSE STATEMENT — ACCOUNT 
STATED.—Plaintiff's assignor was a member of the 
clearing house department connected with defend- 
ant’s bank, and on Sept. 24, 1869, delivered to the 
clearing house, at different times, two separate and 
distinct statements, in the usual form of purchases and 
sales of gold accompanied with the usual tickets show- 
ing the transactions. One of the parties mentioned in 
the first statement failed on that day and made de- 
fault in payment, and no clearance could be made 
upon that statement. Upon the second statement a 
payment was made by defendant ‘ton account,’’ leav- 
ing a balance unpaid. In an action for the balance as 
appearing by the statements presented, held, that the 
relation between plaintiff's assignor and the defendant 
was that of principal and agent, and that a separate 
clearing could not be claimed for either statement, or 
an action maintained thereon as upon an account 
stated, but that all the statements presented on the 
twenty-fourth should be taken and considered together 
as constituting the transactions of theday. Wethink 
the ‘referee was right in holding that the first state- 
ment was not cleared, and erred in his conclusion that 
the second statement wascleared. The first statement 
related to transactions of the day before and early in 
the morning of the twenty-fourth, and the second 
statement was of transactions late in the day of the 
twenty-fourth. The two statements must be taken 
together as constituting the transactions of the clear- 





ing house with Oddie & Co. on the twenty-fourth of 
September. It was not usual in the transaction of the 
business in the clearing house to present two state- 
ments during the same day, and we are unable to see 
why the presentation of more than one should change 
the character of the transaction for the entire day. 
March 16, 1886. Nutional City Bk. of N. Y. v. Gold 
Exchange Bk. Opinion by Miller, J. 


EVIDENCE — NEGATIVE — NEGLIGENCE — CONTRIBU- 
TORY.—(1) A railroad passenger may testify that he 
heard no whistle or bell before an accident, notwith- 
standing he was not watching or listening, if he was in 
such a position that he might have heard them had 
they beengiven. (2) Plaintiff started to cross defend- 
ants’ tracks at a highway crossing, approaching it 
from the north. A train stood across the highway 
on the southerly track. Plaintiff testified that as she 
came to the northerly track she stopped and looked 
both ways and there was no other train in sight; that 
as the train on the southerly track moved off, going 
east, she stepped forward and was struck by a train 
from the east on the northerly track; that this occurred 
only afew seconds after she had looked up and down 
the track, and that she looked again just before she 
was struck but didn’t have time then to escape; that 
she could have seen the train about a quarter of a mile 
up the track. The train was running out of time; 
there was evidence that it was running at a danger- 
ous speed, and there was adispute whether either the 
bell or whistle was sounded. Held, that the question 
of contributory negligence was for the jury. It can- 
not be said to be impossible fora reasonable person 
to conclude that the accideut was caused by the negli- 
gent running of the defendant’s train, and not by 
the omission of aduty, or reasonable care on the part 
of the plaintiff to avoid the collision. The train was 
unexpected; it was running, as the jury might find, 
at a dangerous rate of speed, giving no signals of its 
approach, while the escape of steam ard the noise 
made by the other engine might distract and to some 
extent divert the attention of the plaintiff, who never- 
theless was not heedless, but looked in both directions 
along the track. Whether she looked exactly at the 
right moment, or in each direction, in proper suc- 
cession, or from the place most likely to afford 
information, cannot be determined as matter of 
law; and whether upon the whole and in view of 
all the surrounding circumstances, including the negli- 
gent conduct of defendant, she exercised due care, 
was a question which the trial court could not properly 
decide for itself, but was bound to submit to the jury 
as one which they alone could answer. Ruger, ©. J., 
Earland Finch, JJ., dissenting. March 21, 1886. Greany 
v. Long Island R. Co. Opinion by Danforth, J. 


INSURANCE—POLICY—RENEWAL.—A fire policy pro- 
vided that no renewal should be made unless the pre- 
mium was actually paid and indorsed upon the policy. 
The insured requested the company’s agent to renew 
the policy for another year and keep itin force, and 
the agent said he would. No premium was ever paid 
or tendered or otherwise arranged before the loss, and 
the renewal was not indorsed upon the policy. Held, 
that there was no validrenewal. Further action must 
have been contemplated by the parties tu the transac- 
tion. Craner should have paid or tendered the pre- 
mium and asked for the renewal. It cannot be held 
that payment of the premium was waived, as the de- 
fendant knew nothing about the alleged renewal, and 
Jackson either did not understand that there was any 
renewal or had forgotten the conversation he had had 
with Craner. In order to uphold and enforce this in- 
surance we would have to go further than any decision 
of this court has yet gone, and lay down an impolitic 
rule which would make the business of insurance trans- 
acted through agents all over the country far away 
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from their principals, altogether too hazardous and 
uncertain. March 16, 1886. O’ Reilly v. Corporation 
of the London Assurance. Opinion by Earl, J. 


LUNATIC—DISTRIBUTION OF ESTATE—LEASE—COM- 
MITTEE NOT LIABLE—LESSOR HAS NO PREFERENCE.— 
(1) After the appointment of a committee of the estate 
of alunatic, the court may direct the application of 
his estate to the payment of his debts; and when 
the estate is insufficient to pay the debts in full it 
should be distributed pro rata. (2) The committee of 
a lunatic does not become chargeable as assignee of a 
lease held by the lunatic, by reason of his occupation 
of the premises after his appointment. The lunacy of 
a lessee does uot affect his covenants in a lease and al- 
though the rent accrues after the appointment of a 
committee as before, the lessor acquires no preference 
over other creditors. It is well settled that a receiver 
or an assignee in bankruptcy, oran assignee for the 
benefit of creditors, if he elects to accept a lease be- 
longing to the debtor, or assignor, becomes by such 
election assignee of the lease and personally liable on 
the covenant to pay rent of which liability he can only 
discharge himself by an assignment or surrender. 
Copeland y. Stevens, 1 Barn. & Ald. 594; Thomas v. 
Pemberton, 7 Taunt. 206; Clark v. Hume, 1 Ryan & 
M. 207; Carter v. Warne, 4 Carr. & P. 191; Martin v. 
Black, 9 Pai. 641; Journeay v. Brackley, 1 Hilton, 447; 
Lewis v. Burr, 21 N. Y. Supr. Ct. 140. This doctrine 
proceeds on the ground that on the election being 
made, the receiver or assignee becomes vested with the 
title to the leasehold interest, and a privity of estate is 
thereby created between the lessor and the receiver or 
assignee, by virtue of which the latter becomes liable 
on the covenants running with the land. But thecom- 
mittee of a lunatic takes no title to the real or personal 
estate of a lunatic. He isa mere bailiff to take charge 
of the property of the lunatic, and to administer it sub- 
ject to the direction of the court. His possession is 
the possession of the court. In re Heller, supra; Noe 
v. Gibson, 7 Pai. 513; Petrie v. Shoemaker, 24 Wend. 
85; Lane v. Schermerhorn, 1 Hill, 97. It follows as a 
necessary consequence from the nature of his office, 
and the fact that the title to the lunatic’s property is 
not divested by the appointment of the committee, 
that the occupation by the latter under a lease to the 
lunatic is in the character of servant, agent or bailiff, 
and creates no privity of estate between him and the 
lessor. March 16, 1886. Jn re Application of Otis. 
Opinion by Andrews, J. 


——— ADJUDICATION OF LUNACY — CONFLICTING 
JUDGMENT—PAYMENT BY BANK TO COMMITTEE—STAT- 
UTE OF LIMITATIONS.— On the 19th of February, 1869, 
plaintiff, at the direction of John Banker, deposited 
money for him in defendant bank to plaintiff's own 
credit, and drew checks thereon and delivered them 
to Banker, who transferred them to Ellen Houghtail- 
ing in consideration of her promise tomarry him. On 
the 23d of February, proceedings were commenced 
against Banker to declare him a lunatic, and the bank 
was enjoined from paying the deposit. On the 31st of 
March, Banker was adjudged a lunatic and to have 
been so for six months, and the bank was ordered to 
pay the deposit to his committee, and did so on the 
14th of April. The checks were presented and pay- 
ment refused in March and August. Banker married 
Ellen Houghtailing on the 8th of March, and died on 
the 14th of September, 1869. His committee brought 
an action to set aside the marriage on the ground of 
lunacy, but it was adjudged that Banker was not of 
unsound mind at the time of his marriage, had lucid 
intervals afterward in which he recognized the mar- 
riage, and was of unsound mind when he died. Inan 
action on the checks, held (1), that the payment by the 
bank to the committee was valid. Even if it be as- 





sumed that there was an equitable right in Mrs. Banker 
to the money arising out of the ante-nuptial contract 
with her husband, such equity cannot be invoked as 
against the bank that had no notice of the same, and 
in good faith paid the money to the legal representa- 
tive of the owner thereof. The bank is entitled to pro- 
tection for the reason that it paid the money to one 
who apparently had the right to receiveit. If any 
equitable claim existed in favor of any third party it 
could only be prosecuted and enforced in an action 
against the committee who had received the money 
and not against the bank in contravention and repu- 
diation of its right to pay, which it had exercised in 
good faith to one ostensibly vested with lawful au- 
thority to receive the same. With this apparent law- 
ful authority presented by the committee to the bank 
it was not required to examine and determine the 
equities of other parties of which it had no knowledge, 
to the fund, and it had a right to assume that the 
committee appointed by the court had full power to 
act. (2) The judgment did not affect the previous adju- 
dication of lunacy. All that was established thereby 
was the sanity and ability of Banker to enter into the 
marriage contract on the eighth of March, two days 
before the inquisition was held adjudging him a Juna- 
tic. The other findings in the case evince that Banker 
was of unsound mind afterthe eighth of March, and 
at the time of his death. None of them arein con- 
flict with the general finding of the inquisition that he 
was of unsound mind for six months prior to the time 
it was held. The only fact established by the verdict 
and judgment was the sanity of Banker at the time 
he entered into the marriage contract, and this is en- 
tirely consistent with the finding of the inquisition 
that he was a lunatic two days afterward and with the 
fact that he was such ou the 22d of February when 
the alleged transfer of the checks was made to Mrs. 
Banker. In view of all the circumstances the judg- 
ment only covered the day of Bauker’s marriage to 
which aloneit had reference. This is entirely appar- 
ent from the previous inquisition which had adjudged 
that he was a person of unsound mind and a lunatic 
long prior to his marriage. He was found to have 
been a lunatic for several months prior to that time 
by the first adjudication, and by the second that he 
was sane at the time of his marriage and had lucid in- 
tervals but was of unsound mind at the time of his 
death. Taking all these facts in connection there is 
no ground for claiming that Banker was not of un- 
sound mind for a long period anterior to his marriage 
and after the same with lucid intervals to the day of 
his death. Such being the case the last adjudication 
could not affect the conclusion arrived at upon the 
inquisition and the appointment of the committee by 
reason thereof. To all intents and purposes during 
these transactions, with the single exception of the 
day of his marriage, Banker was a person of unsound 
mind, incapable of managing his affairs, and his acts 
duriug the transactions referred to were invalid and 
liable to be set aside on account of his lunacy. What- 
ever rights therefore existed in favor of Mrs. Banker 
or the plaintiff could only be vindicated by an action 
to obtain the money from the committee to whom it 
had been lawfully paid. Neither of these parties 
could ignore the effect of the findings, upon the in- 
quisition against Banker by an action against the de- 
fendant. Their remedy, if any existed, lay in a dif- 
ferent direction, as we have seen, and it cannot be 
obtained in this present action. (3) The cause of ac- 
tion was barred by the statute of limitations. The 
presentation of a check to a bank by one authorized to 
receive the money thereon is equivalent to a demand 
of payment of the amount of the check, and when 
payment is refused, the statnte of limitations begins 
to run against the drawer on the amount called for by 
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the check from the time of such demand and refusal, 
March, 1886. Viets v. Union Nat. Bank of Troy. Opin. 


jon by Miller, J. 


MARRIAGE—DIVORCE—EVIDENCE NECESSARY TO ES- 
TABLISH ADULTERY.—In a civil action the fact of 
adultery may be proved by such facts and circum- 
stances as under the rules of law are legal evidence, 
admissible in a court of justice, which clearly satisfy 
the mind of the tribunal which is required to pass 
upon the question of the commission of the act. The 
referee, in his formal findings, found that the evi- 
dence did not establish the adultery charged. He 
states in his opinion that it failed to satisfy his mind 
beyond doubt that the intercourse between the plain- 
tiffand Gove was criminal; that while the evidence 
to sustain a charge of udultery must in most cases be 
largely circumstantial, yet the circumstances must be 
such as to satisfy the mind of the actual fact of adul- 
tery, and “must lead the judgment, not only by fair 
inference, but as a necessary conclusion, to the deter- 
mination that adultery has been actually committed.” 
We do not understand this to be the true rule, 
although it has support in the language of this court 
in Pollock v. Pollock, 71 N. Y. 137, which however 
was unnecessary to sustain the judgment in that case. 
The expression in Pollock vy. Pollock was probably 
founded upon the language of Sir William Scott in his 
opinion in the leading case of Loveden v. Loveden, 1 
Hagg. Cons. 1. We understand the rule to be that in 
a civil action the fact of adultery may be proved by 
such facts and circumstances as under the rules of law 
are legal evidence, admissible in a court of justice, 
which clearly satisfy the mind of the tribunal which is 
required to pass upon the question of the commission 
of the act. In weighing the evidence and considering 
the facts and circumstances great care is necessary, on 
the one hand, not to be misled by circumstances rea- 
sonably capable of two interpretations, into giving 
them an evil rather than an innocent one; nor on the 
other, by refusing to give them their plain and natu- 
ral significance, on the theory that a different stand- 
ard of judgment applies to such cases from that which 
the ordinary transactions guides the conclusions of 
intelligent and conscientious men. The circum- 
stances must be considered separately, and also as a 
whole. The single thread of circumstance may be 
weak, but united they often lead with assured convic- 
tion to the final fact which is the subject of the inves- 
tigation. Williams v. Williams,1 Hagg. Cons. 299; 
Durant v. Durant, 1 Hagg. Ecc. 733; Greeul. Ev,, §§ 
40,41. We have carefully read and considered the 
voluminous evidence in this case, and feel constrained 
to agree with the action of the General Term in award- 
ing a new trial. March 2, 1886. Allen v. Allen. Opin- 
ion by Andrews, J. 


MUNICIPAL CORPORATIONS—TOWN BONDS—REFUND- 
Inc ACT—CHAPTER 74, LAws 1878.—The Refunding 
Act of 1874 (ch. 74) is constitutional, and applies to 
town bonds whose validity may have been doubted, 
but which have never been declared invalid by a com- 
petent court; but the act does not refer to a legal and 
valid bonded indebtedness in which thereare no flaws, 
and which could be enforced by the courts. March 2, 
1886. Hills v. Peekskill Savings Bank. Opinion by 
Finch, J. 


PRACTICE—NOTICE OF MOTION FOR APPOINTMENT OF 
COMMISSIONERS FOR STREET IMPROVEMENT.—A _ spec- 
ial term motion for the appointment of commission- 
ers for a street improvement was noticed for the first 
Monday of July, which was the fourth of July. No 
court was held onuthat day; on the next day the 
judge holding court at the same place granted the 
order. The appellants, who were entitled to notice of 





the motion at the time it was granted, did not ap- 
pear, and there was a dispute as to whether the clerk 
made due proclamation of adjournment from the 
fourth until the fifth. On the 14th of the next Octo- 
ber the commissioners having gone on with the work, 
and incurred considerable expense, the appellants 
moved to set aside the order on the ground that it was 
improperly granted on the fifth. Held, that if no 
notice or proclamation was made, the appointment of 
the commissioners on the fifth was, at most, a mere 
irregularity, and the order was not void. March 9, 
1886. Matter of Flushing Aaenue. Opinion by Earl, J. 


SALE—BREACH—DIFFERENT ARTICLE—EVIDENCE— 
MARKET VALUE—PRICE REALIZED AT AUCTION.—(1) 
The promise expressed in the broker’s notes and 
counted on inthe complaint related not only to the 
quality of the tobacco as compared with samples, but 
to the price of production. It was described as ‘‘ Con- 
necticut tobacco,”’ that is, as explained in evidence, 
tobacco grown in Connecticut. There was in these a 
representation of the fact material to the contract, and 
to the truth of which the vendor was therefore bound. 
The plaintiffs acted upon it, and suffered by reason of 
its not being true. Such representation, whether 
strictly a warranty or not, was part of the agreement, 
and it was broken because the tobacco actually deliv- 
ered did not answer the description of it contained in 
the contract. Hawkins v. Pemberton, 51 N.Y. 198. This 
also meets the defendants’ other objection that part 
of the tobacco corresponded in quality withthe sam- 
ples. The purchaser was not only entitled to tobacco 
of like grade with that sampled, but of the kind he 
contracted for. The tobacco delivered was not at all 
within the description of the article sold, and it is 
enough that his objection applies to the whole quan- 
tity. (2) It was for the plaintiff to show the market 
value of the tobacco delivered by the defendants. For 
that purpose a sale by auction was properly resorted 
to, and its result was some evidence of the fact in 
question, not conclusive, but quite satisfactory in the 
absence of explanation or testimony from the defend- 
ants. Mullery. Eno, 14 N. Y. 597. March 2, 1886. 
Bach v. Levy. Opinion by Danforth, J. 


WAYS—WHEN CITY MAY CONVEY TITLE OF SOIL IN 
CLOSED STREET—ABUTTING OWNER, WHEN NOT ENTI- 
TLED TO COMPENSATION.—A municipal corporation 
which owns the fee in a street used by the public, but 
over which they have no right of way, either by dedi- 
cation or presciption, can with the aid of the Legisla- 
ture close the street, and may then convey the soil, 
the same asa private person, givinga clear title, freed 
from public use; and no compensation need be made 
to one owning property bounded by the street if there 
is a way open to another street, unless such owner has 
gained a prescriptive right of way over the whole 
street. Where the owner of afeein a road conveys 
property, bounding his grant by the line of such road, 
it merely recognizes the public right, and binds no one 
for its continuance. Where there ure two ways of ac- 
cess the city may choose which to leave open; and 
having closed one end, until the other is obstructed, 
defendant is nut surrounded by private rights barring 
access to her property. (1) The city could, with the 
aid of the Legislature, close the street without specific 
compensation to the defendant, and did so effectually 
as against her, so far as the locus in quo is concerned ; 
and the street being closed, and the land freed from 
any special trust, the city, if it took the fee, became 
the owner as if a private person, and discharged from 
any public use, and so could sell and convey it with- 
out legislative aid. That the last proposition is correct 
seems to be clearly intimated in Brooklyn Park Com’rs 
v. Armstrong, 45 N. Y. 243, where it is said that if the 
city took the fee of land, free from a trust, it could 
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convey when and as it chose, but could only be per- 
mitted to do so when a trust existed by the sanction 
of the Legislature, except when restrained by their 
charters or the statute, all corporations have the abso- 
lute jus disponendi (2 Kent Com. 281); and where no 
trust is impressed upon the property which a munici- 
pal corportion holds in fee, it has an inherent right to 
selland convey, and needs no legislative aid (Dill. 
Mun. Corp., § 445; People v. City of Albany, 4 Hun, 
679; Aiken v. West. R. Corp., 20 N. Y. 370. The ques- 
tion of title in this case therefore ends in the inquiry 
whether the Legislature could and did authorize the 
closing of the street effectually as against the plaintiff, 
without making compensation. That question is set- 
tled by Wheeler v. Clark, 58 N. Y.270. The effort on 
the part of the respondent is to distinguish that case 
by insisting upon certain limitations of the general 
power, which were not then in question, but are made 
applicable by the facts before us. (2) It is claimed 
however in avoidance of this difficulty that Nostrand 
himself, while owner of the fee in the road. conveyed 
the adjoining property to Sandford, bounding his 
grant by the south line of the road, and that such ref- 
erence to it, as an open highway, estopped him from 
any act tending to close it, and bound him as owner 
of the fee to keep it open. But that condition is also 
answered in Wheeler v. Clark, supra, where it was 
held that much stronger language merely recognized 
the public right, and bound no one for its continu- 
ance. The same doctrine was affirmed in Jackson v. 
Hathaway, 15 Johns. 447. The deed conveyed no pri- 
vate easemeut, but merely recognized an existing pub- 
lic one which has been lost. (3) It is claimed also that 
another limitation on the right of the city, without 
the sanction of the Legislature to close the street, pro- 
tects the defendant, and is a prohibition against such 
complete environment as prevents access to the prem- 
ises without a trespass. But the proof shows no such 
state of facts. A means of access remains. The way 
is open from defendant's premises to Sandford street, 
a way twelve feet wide, while the one here in question 
is but four feetin width. The rule preserves access, 
but does not give two modes of access and a double 
right of way. The city might choose which to leave; 
and when it conveyed to plaintiff the fee of the end 
toward Nostrand avenue, it made its choice to close 
that part of the street, leaving open the access from 
Sandford street. Until that is obstructed, the de- 
fendant is not surrounded by private rights barring 
access to her property. March 2, 1886. Kings Co. Fire 
Ins. Co. v. Stevens. Opinion by Finch, J. 


——_»-_—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONTRACT — GAMBLING — INNOCENT PLAINTIFF — 
COUNTER-CLAIM BY GUILTY DEFENDANT.—In an ac- 
tion by an innocent plaintiff to recover money paid 
for the defendant in the purchase of goods, the de- 
fendant insisting that the adventure was a gambling 
one, set up a counter-claim therein. Held, not recov- 
erable. Exception was taken to a charge allowing the 
defendant to recover, notwithstanding his confession 
of record that the transactions in which he was en- 
gaged with the plaintiffs were gambling transactions, 
and allows him to recover what he admits were ad- 
vances made for the purpose of carrying on the busi- 
ness of gambling. Wedo not see on what ground a 
party who says in his pleading that the money which 
he seeks to recover was paid out forthe accomplish- 
ment of a purpose made an offense by the law, and 
who testifies and insists to the end of his suit that the 
contract on which he advanced his money was illegal, 





criminal, and void, can recover it back in a court 
whose duty it is to give effect to the law which the 
party admits he intended to violate. In the present 
cuse the plaintiffs alleged and insisted that their trans. 
actions with the defendant were carried on with no 
unlawful purpose. On the other hand the defendant 
alleged and insisted that in the same transactions he 
intended to violate the law. Wesee no reason why, 
in such a case, the plaintiffs might not, if they had not 
cancelled the contracts, recover the money paid by 
them for the defendant, while at the same time the 
defendant could not recover the money advanced to 
the plaintiffs for what he intended to be an unlawful 
purpose. In Holman v. Johnson, Cowp. 342, it was 
said by Lord Mansfield that “the objection that a 
contract is immoral or illegal, as between plaintiff and 
defendant, sounds at all times very ill in the mouth of 
the defendant. Itis not for his sake that the objec- 
tion is ever allowed, but it is founded on general prin- 
ciples of policy, which the defendant has the advant- 
age of, contrary to the real justice as between him and 
the plaintiff, by accident, if I may say so. The prin- 
ciple of public policy is this, ex dolo malo non oritur 
actio. No court will lend its aid to a man who founds 
his cause of action upon an immoral or illegal act. If 
from the plaintiffs own stating or otherwise, the 
cause of action appear to rise ex turpi causa, or the 
transgression of a positive law of the country, then 
the court says he has no right to be assisted. It is 
upon that ground the court goes, not for the sake of 
the defendant, but because they will not lend their 
aid to such a plaintiff. So if the defendant and the 
plaintiff were to change sides, and the defendant were 
to bring his action against the plaintiff, the latter 
would then have the advantage of it, for when both 
are equally in fault potior est conditio defendentis.” If 
therefore the defendant intended to embark his money 
in an illegal and criminal venture, we do not see how 
his case is helped by the fact that the purpose of the 
plaintiffs was to invest the money so advanced in 
what they understood to be a lawful and innocent 
transaction. The paragraphs of the charge of the 
court excepted to amounted in substance to this, that 
if the plaintiffs, in making the contracts for the de- 
fendant, contemplated and intended an actual pur- 
chase and an actual sale, but the defendant did not, 
but on the contrary, meant to engage in a gambling 
venture, the contract would nevertheless be binding 
on both parties; and if the plaintiffs cancelled the con- 
tracts, the defendant, notwithstanding his intention 
to violate the laws, could recover from the plaintiffs 
the money advanced by him to carry out his unlawful 
purpose. We think this charge was erroneous. Upon 
the case made by his counter-claim the defendant was 
not entitled to recover, and the fact that the plaintiffs 
were innocent of any unlawful purpose did not inure 
to the benefit of the defendant, who confessed that 
the money which he sought to recover had been paid 
by him to promote an illegal and criminal venture. 
March 1, 1886. Higgins v. McCrea. Opinion by 
Woods, J. 


INTERNAL REVENUE—ACT MARCH *1, 1879, CH. 125,, 
§ 12—HAVING CANCELLED STAMP IN POSSESSION—IN- 
DICTMENT.—It is not an offense under this act, for one 
merely to have in his possession any cancelled stamp 
provided by law to be affixed to each package of im- 
ported liquors or any stamp which has been used on such 
package, or which purports to have been so used. To 
constitute the offense of unlawfully having in posses- 
sion any such stamps they must have been removed 
from the package on which they were once placed 
without being defaced and destroyed at the time of 
such removal. But every such stamp, once in use 
upon such package, to come afterward into the pos- 
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sion of a person, must in one sense have been re- 
moved; that is, must in some way and by some means 
have ceased to be affixed to the package on which it 
was used, and have become detached and separated 
from it. This may have happened without the agency 
of ahuman will, by mere accident, or as the effect of 
unintelligent causes, and without design on the part 
of any person. But itit is not in this sense that pos- 
session of removed stamps is made an offense in the 
previous clause of the section; forso to construe it 
would be to obliterate the statutory distinction be- 
tween the two crimes, that of having in possession re- 
moved stamps, aud having in possession used stamps. 
A stamp once in use may have accidentally fallen off 
the package, yet afterward to have it in possession is 
an offense under section 3324. But it is not an offense 
under the act of March 1, 1879. To have in possession 
stamps that have been removed, without at the time 
of removal having been defaced and destroyed, is an 
offense under both laws, one inthe case of domestic 
distilled spirits, the other in that of imported liquors. 
The removal therefore which describes a removed 
stamp, possession of which is thus made unlawful, 
must be a designed removal from the package by 
human agency, without defacing and destroying it at 
the time; such removal as by the first division of the 
described offenses constitutes the guilty act of the per- 
son removing it. It is the possession of such a stamp, 
“so removed as aforesaid,” in the language of the 
clause defining the offense, that must be shown to con- 
stitute guilt; that is, possession of a stamp, not merely 
once used and afterward found and taken into posses- 
sion, but possession of a stamp, which some person, 
although he may be unknown, has removed inten- 
tionally and by design, and failed, by neglect or other- 
wise, at the time of removal, to deface and destroy. 
Soto remove such a stamp is. one offense; to aid and 
assist in such a removal is another; the third is, to 
have in possession such a stamp, ‘‘so removed as afore- 
said;” and these are all of that class of offenses em- 
braced by the twelfth section of the act of March 1, 


1879. It follows, from this view of the law, that the- 


indictment in the present case is substantially defec- 
tive, because it does not set out an offense under the 
statute. It does not describe the crime intended in 
the language of the act, inasmuch as it does not charge 
that the defendant had in his possession a stamp of 
the kind and description mentioned, which stamp had 
been theretofore removed in the manner prohibited 
by the law, that is, by some person, without defacing 
and destroying the same at the time of such removal. 
January 11, 1886. United States v. Spiegel. Opinion by 
Matthews, J. 


PROHIBITION — AGAINST COURT-MARTIAL OF PAY- 
MASTER IN NAVY—DOES NOT LIE.—Where a naval 
officer, who is pay-master general and chief of a bureau 
inthe navy department, is about to be tried by a 
court-martial on a charge of “scandalous conduct 
tending to the destruction of good morals,”’ and upon 
a charge of ‘‘ culpable inefficiency in the performance 
of duty,” with full specifications as to such conduct 
and inefficiency, a writ of prohibition will not lie to 
prohibit the court-martial from trying him. The 
secretary of the navy being an executive officer, and 
not a member of the court-martial sought to be pro- 
hibited, it is quite clear that his acts concerning the 
petitioner cannot be the subject of a writ of prohibi- 
tion. The reasons against issuing a writ of prohibi- 
tion to the court-martial require fuller statement. A 
writ of prohibition is never to be issued unless it 
clearly appears that the inferior court is about to ex- 
ceed its jurisdiction. It cannot be made to serve the pur- 
pose of a writ of error or certiorari,to correct mistakes 





of that court in deciding any question of law or fact 
within its jurisdiction. These rules have been always 
adhered to by this court, in the exercise of the power 
expressly conferred upon it by Congress to issue writs 
of prohibition to the District Courts sitting as 
courts of admiralty (United States v. Peters, 3 
Dall. 121; Ex parte Easton, 9 U. S. 68; Ex parte 
Gordon, 104 id. 515; Ew parte Ferry Co., id. 
519; Ex parte Pennsylvania, 109 id. 174; S. C., 3 Sup. 
Ct. Rep. 84), as well as by the courts of England and 
of the several States in the exercise of their inherent 
jurisdiction to issue writs of prohibition to courts- 
martial. Grant v. Gould, 2 H. Bl. 69; State v. Wakely, 
2 Nott & McC. 410; State v. Stevens, 2 McC; Wash- 
burn v. Phillips, 2 Metc. 296. And this court, although 
the question of issuing a writ of prohibition toa 
court-martial has not come before it for direct ad 
judication, has repeatedly recognized the general rule 
that the acts of a court-martial, within the scope of 
its jurisdiction and duty, cannot be controlled or re- 
viewed in the civil courts by writ of prohibition or 
otherwise. Dynes v. Hoover, 20 How. 65, 82, 83; Ez 
parte Reed, 100 U. S.13; Ex parte Mason, 105 id. 696; 
Keyes v. U. S., 109 id. 336; S.C.,3 Sup. Ct. Rep. 
202; Wales v. Whitney, 114 U. S. 564, 570; S. C., 6 Sup. 
Ct. Rep. 1050; Kurtz v. Moffitt, 115 U. S. 487, 500; S. 
C., 6 Sup. Ct. Rep. 148; see also Wise v. Withers, 3 
Cranch, 331; Meade vy. Deputy Marshal of Virginia, 1 
Brock. 324; Jn re Bogart, 2 Sawy. 396; In re White, 9 
id. 49; S.C.,17 Fed. Rep. 723; Burrett v. Hopkins, 2 
McC. 129;8.C.,7 Fed. Rep. 812. Of questions not de- 
pending upon the construction of the statutes, but 
upon unwritten military law or usage, within the jur- 
isdiction of courts-martial, military or naval officers, 
from their training and experience in the service, are 
more competent judges than the courts of common 
law. It is argued for the petitioner that his office of 
pay-master general and chief of a bureau in the de- 
partment of the navy, under a distinct appointment 
by the president and confirmation by the Senate, is a 
separate office of a purely civil character; that the du- 
ties of that office are not military, but civil only, re- 
lating to the business of the navy department, per- 
formed under the authority of the secretary of the 
navy, who is exclusively a civil officer, and in case of 
a vacancy in the office of chief of bureau, or of his 
absence, to be performed by a deputy or chief clerk, 
who is also exclusively a civil officer; and therefore 
that a violation of those duties can be prosecuted in 
the civil courts only, and not by court-martial. On 
the other hand, it is argued that the petitioner is an 
officer of the navy; that no one but an officer of the 
navy ofa certain rank can be appointed to the office 
of chief of bureau and pay-master general; that the 
petitioner’s appointment to that office gives him the 
relative rank of commodore in the navy; that the 
duties of pay-master general'are naval duties performed 
by a naval officer; and therefore that any violation of 
those duties is triable and punishable by naval court- 
martial. Under every system of military law for the gov- 
ernment of either land or naval forces the jurisdiction 
of courts-martial extends to the trial and punishment 
of acts of military or naval officers which tend to 
bring disgrace and reproach upon the service of which 
they are members, whether those acts are done in the 
performance of military duties, or in a civil position, 
orina social relation, or in private business. Two 
cases, often cited in books on military law, show that 
acts having no relation to the public service, military 
or civil, except so far as they tend to bring disgrace 
and reproach upon the former—such as making an un- 
founded claim for the price of a horse, or attempting 
to seduce a brother officer’s wife during his illness— 
may properly be prosecuted before a court-martial 
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under an article of war punishing “ scandalous and in- 
famous conduct unbecoming an officer and a geuntle- 
man.’ Under the sixty-first of the articles of war for 
the government of the army of the United States 
which, omitting the words “ scandalous or infamous,” 
provides that “ any officer who is convicted of conduct 
unbecoming an Officer and a gentleman shall be dis- 
missed from the service,’’ it is observed in the most 
recent treatise on military law, and supported by 
copious reference to precedents, ‘‘ while the act charged 
will more usually have been committed ina military 
capacity, or have grown out of some military status or 
relation, it is by no means essential that this should 
have been its history. It may equally well have orig- 
inated in some private transaction of the party (as a 
member of civil society, or as a man of business) 
which, while impeaching his persunal honor, has in- 
volved such notoriety or publicity, or led to such just 
complaint to superior military authority, as to have 
seriously compromised his character and position as 
au officer of the army and brought scandal or reproach 
upon the service.” 1 Winth. Mil. Law, 1023 et seq. 
See also 6 Op. Atty. Gen. 413,417; Runkle v. U.S., 19 
Ct. Cl. 396, 414. This being the first case of an applica- 
tion to a court of the United States for a writ of pro- 
hibition to a court-martial, we have cited the author. 
ities bearing upon the subject more fully than might 
have been thought fit under other circumstances. To 
order a writ of prohibition to issue in the present case 
would be to declare that an officer of the navy who, 
while serving by appointment of the president as chief 
of a bureau in the navy department, makes contracts 
or payments, in violation of law, in disregard of the 
interests of the government, and to promote the in- 
terests of contractors, cannot lawfully be tried by a 
court-martial composed of naval officers, and by them 
convicted of scandalous conduct tending to the des- 
truction of good morals, and tothe dishonor of the 
naval service. This we are not prepared to do, being 
clearly of opinion that such conduct of a naval officer 
isacase arising in the naval forces, and therefore 
punishable by court-martial under the articles and 
regulations made or approved by Congress in the ex- 
ercise of the powers conferred upon it by the Consti- 
tution, to provide and maintain a navy, and to make 
rules for the government and regulation of the land 
and naval forces, without indictment or trial by jury. 
January 4, 1886. Smith v. Whitney. Opinion by 
Gray, J. 


WILL—PAROL EVIDENCE TO CORRECT MISTAKE— 
TRANSPOSITION OF FIGURES.—Parol evidence is com- 
petent to show a testator’s mistake in transposing two 
numerals in the description of land devised, there be- 
ing in the will other language snfficient to identify 
the land intended. The testator devised lot 6 in 
square 403 with improvements. He did not own that 
lot, but he did own lot3in square 406. Lot 6 had no 
improvements; lot 3 wasimproved, and was occupied 
by testator’s tenants. All his other land was other. 
wise devised. Lot 3 was not devised unless by this 
clause. In view of all this, and placing ourselves in 
the situation of the testator at the time of making his 
will, can we entertain the slightest doubt that he made 
an error of description, so far as the numbers in ques- 
tion are concerned, when he wrote or dictated the 
clause under consideration? What he meant to 
devise was alot that he owned; alot with improve- 
ments on it; alot that he did not specifically devise to 
any other of his devisees. Did sucha lot exist? If so, 
what lot was it? We know that such alot did exist, 
aud only one such lot in the world, and that this 
lot was the lot in question in this cause, namely, lot 
number 3in square 406. Then is it not mos* clear 





that the words of the will, ‘‘lot numbered six, in 
square four hundred and three,”’ contained a false de- 
scription. The testator, evidently by mistake, put 
“three’’ for “six,” and ‘six’ for “three,” a sort of 
misspeech to which the human mind is perversely 
addicted. It is done every day even by painstalx- 
ing people. Dr. Johnson, in the preface to his 
Dictionary, wellsays: ‘‘ Sudden fits of inadvertence 
will surprise vigilance, slight avocations will seduce 
attention, and casual eclipses of the mind will darken 
learning.” Not to allow the correction of such evident 
slips of attention, when there is evidence by which to 
correct it, would be to abrogate the old maxim of the 
law, ‘‘falsa demonstratio non nocet,’’ It is undoubtedly 
the general rule that the maxim just quoted is con- 
fined in its application to cases where there is suffi- 
cient in the will to identify the subject intended to be 
devised independently of the false description, so that 
the devise would be effectual without it. But why 
should it not apply in every case where the extrinsic 
facts disclosed make it a matter of démonstrative cer- 
tainty that an error has crept into the description,and 
what that error is? Of course the contents of the 
will, read in the light of the surrounding circumstan- 
ces, must lead up to and demand such correction to be 
made. Itis settled doctrine that asa latent ambi- 
guity is only disclosed by extrinsic evidence,it may be 
removed by extrinsic evidence. The rule is very dis- 
tinctly laid down by Sir James Wigram, who says: 
‘‘A description, though false in part, may with refer- 
ence to extrinsic circumstances be absolutely certain, 
or at least sufficiently so to enable a court to identify 
the subject intended; as where a false description is 
superadded to one which by itself would have been 
correct. Thusifa testator devise his black horse, 
having only a white one, or devise his freehold houses, 
having only leasehold houses, the white horse in the 
one case and the leasehold houses in the other would 
clearly pass. In these cases the substance of the sub- 
ject intended is certain, and if there is but one such 
substance, the superadded description, though false, 
introduces no ambiguity, and as by the supposition 
the rejected words are inapplicable to any subject, the 
court does notalter, vary, or add to the effect of the 
will by rejecting them.’’ Wig. Wills, 53; Roman 
Catholic Orphan Asylum v. Emmons, 3 Bradf. See 
also a learned note of Chief Justice Redfield, 10 Am. 
Law Reg. (N. 8S.) 93, to the case of Kurtz v. Hibner, 55 
Ill. 514.* The case under consideration does not 
require any enlargement of the rule ordinarily laid 
down, namely, the rule which requires in the will 
itself sufficient to identify the subject of the gift, 
after striking out the false description. The will on 
its face, taking it altogether, with the clear implica- 
tions of the context, and without the misleading 
words ‘‘six’’ and ‘“‘three,’’ devises to the testator’s 
brother, Henry, in substance as follows: ‘‘I bequeath 
and give to my dearly beloved brother, Henry 
Walker, forever, lot number —, in square four hundred 
and ——, together with the improvements thereon 
erected and appurtenances thereto belonging, being a 
lot which belongs to me, and not specifically devised 
to any other person in this my will.” In view of 
what has already been said there cannot be a doubt of 
the identity of the lot thus devised. It is identified 
by its ownership, by its having improvements on it, 
by its being in a square the number of which com- 
menced with four hundred, and by its being the only 
lot belonging to the testator which he did not other- 
wise dispose of. March 1, 1886. Patch v. White. Opin- 
ion by Bradley, J. 





[+See same case 8 Am. Rep, 662, with note by the editor, 
669, in which he strongly disapproves the decision in that 
case. ] 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—ORDINANCE PROHIBITING 
LAUNDRIES IN CITIES VOID.—An ordinance absolutely 
and unconditionally forbidding the keeping of a laun- 
dry for washing clothes for hire at any point within 
the habitable part of a city is void. The occupation 
is not a nuisance per se, nor one that is prima facie a 
nuisance—like a slaughter-house, a house for the man- 
ufacture or storage of gunpowder, or dynamite, or 
many others that might be mentioned. It can only 
become a nuisance upon gross negligence, or careless- 
ness, or gross imperfections in the arrangements and 
appliances by means of which it is carried on. Itis 
one of the most common, ordinary and necessary em- 
ployments, in which every one may engage, as of com- 
mon right, upon terms of equality not only as to this 
employment, but upon terms of equality with those who 
engage in any other ordinary,necessary or useful occu- 
pation. Cleanliness is necessary to civilization— nec- 
essary to the health, comfort and happiness of a civil- 
ized people. Without it every man, woman and child 
would, individually, him or herself, become a nuisance 
to his or her neighbor. The right to labor in this or 
any other honest, necessary, and in itself harmless 
calling, where it can be most conveniently, advantage- 
ously and profitably carried on without injury to 
others, is one of the highest privileges and immuni- 
ties secured by the Constitution to every American 
citizen, and to every person residing within its pro- 
tection. In Ward v. Maryland the United States Su- 
preme Court observes: ‘‘Beyond doubt these words 
(privileges and immunities] are words of very compre- 
hensive meaning, but it will be sufficient to say that 
the clause plainly and unmistakably secures and pro- 
tects the rights of a citizen of one State to pass into 
any other State of the Union for the purpose of en- 
gaging in lawful commerce, trade or business with- 
out molestation; to acquire personal property, to 
take and hold real estate,’”’ etc. 12 Wall. 4380. So in 
the Slaughter-house cases, 16 Wall. 97, Mr. Justice 
Field remarks upon these terms: ‘‘The privileges and 
immunities designated are those which of right belong 
to citizens of all free governments. Clearly among 
these must be placed the right to pursue a lawful em- 
ployment ina lawful manner, without other restraint 
than such as equally affects all persons.’”’ Justice 
Bradley, in discussing the question as to what is em- 
braced in the privileges and immunities secured to 
citizens, among other equally pointed and emphatic 
declarations, says: “In my judgment the right of any 
citizen to follow whatever lawful employment he 
chooses to adopt (submitting himself to.lawful regula- 
tions) is one of the most valuable rights, and one 
which the Legislature of a State cannot invade, 
whether restrained by its own Constitution or not.” 
Slaughter-house cases, 16 Wall. 113, 114. He also enu- 
merates as among the fundamental rights embraced in 
the privileges and immunities of a citizen all the abso- 
lute rights of individuals classed by Blackstone under 
the three heads: “Theright of personal security; the 
right of personal liberty; and the right of private 
property."’ Slaughter-house cases, id. 115. And in re- 
lation to these rights he says: “In my view, a law 
which prohibits a large class of citizens from adopting 
alawful employment, or from following a lawful em- 
ployment previously adopted, does deprive them 
of liberty as well as property, without due process of 
law. Their right of choice is a portion of their lib- 
erty; their occupation is their property. Such a law 
also deprives those citizens of equal protection of the 
laws, contrary to the last clause of the section.”’ 
Slaughter-house cases, id. 122. And Mr. Justice 





Swayne supports this view in the following eloquent 
and emphatic language: ‘‘ Life is the gift of God, and 
the rigbt to preserve it is the moat sacred of the rights 
of man. Liberty is freedom from al) restraints but 
such as are justly imposed by law. Beyond that line 
lies the domain of usurpation and tyranny. Property 
is every thing which has an exchangeable value, and 
the right of property includes the power to dispose of 
it according to the will of the owner. Labor is prop- 
erty, aud as such merits protection. The right to 
make it available is next in importance to the right of 
life and liberty. It lies toa large extent at the foun- 
dation of most otherforms of property.” Slaughter- 
house cases, 16 Wall. 127. See Parrott’s case, 6 Saw. 373. 
The police power is invoked to sustain this ordinance, 
but the police power only extends to the regulation of 
the necessary pursuits of man, so that they shall not 
become in their mode of exercise unhealthy, noisome, 
dangerous or otherwise destructive or injurious to the 
common interests of the community. It does not ex- 
tend to the destruction or driving to inconvenient 
and unprofitable localities of necessary or useful occu- 
pations, carried on in such manner as to be harmless. 
U.S. Cir. Ct. Dist. Cal., Feb. 16, 1886. In re Tie Loy. 
Opinion by Sawyer, J. 


STATE REGULATION OF TELEPHONE COM- 
PANIEs.—A State may in the exercise of its police 
powers regulate the use of a patented invention, as a 
telephone, and prescribe the maximum charges. It is 
contended that the Central Union Telephone Com- 
pany was organized and has so far been conducted as 
an ordinary business investment, and isin its meth- 
ods as well as in its relations to its patrons and sub- 
scribers a merely private enterprise, no more subject 
to legislative control than any other private business 
with which a considerable number of persons have 
become either directly or indirectly connected; that 
consequently the act of the Legislature under which 
this prosecution was instituted is inoperative and 
void as a restraint upon the company in its charges for 
the rental and use of its instruments. The telephone 
is one of the marked productions of the present cen- 
tury, and although its discovery is of recent date, it 
has been in use long enough to have attained well-de- 
fined relations to the general public. It has become as 
much a matter of public convenience and of public ne- 
cessity as were the stage-coach and sailing vessel a 
hundred years age, or as the steamboat, the railroad, 
and the telegraph have become in later years. It has 
become an important instrument of commerce. No 
other known device can supply the extraordinary fa- 
cilities which it affords. It may therefore be regarded 
when relatively cousidered as an indispensable instru- 
ment of commerce. The relations which it has as- 
sumed toward the public make it a common carrier of 
news—a common carrier in the sense in which the 
telegraph is a common carrier—and impose upon it 
certain well-defined obligations of a public character. 
All the instruments and appliances used by a tele- 
phone company in the prosecution of its business are 
constantly, in legal contemplation, devoted to a public 
use. State v. Nebraska Telephone Co., 22 N. W. Rep. 
237: State of Missouri v. Bell Telephone Co., 23 Fed. 
Rep. 539; State v. Telephone Co., 36 Ohio St. 296; Am. 
R. Tel. Co. v. Conn. Telephone Co., 44 Am. Rep. 237, 
and note. Itis now a well-settled legal proposition 
that property thus devoted to a public use becomes a 
legitimate subject of legislative regulation and con- 
trol. In recognition of that doctrine the case of Munn 
v. Illinois, 94 U. S. 113, has become a leading case. It 
was in general terms held in that case that when the 
owner of property devotes it to a use in which the pub- 
lic has an interest, he in effect grants tothe public an 
interest in such use, and must, to the extent of that 
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interest, submit to be controlled by the public, for the 
common good, as long as he maintains the use to 
which he has so devoted his property, and that he can 
only escape such public control by withdrawing his 
grantor discontinuing the use. In support of that 
conclusion the court said it has been customary in 
England from time immemorial, and in this country 
from its first colonization, to regulate ferries, common 
carriers, hackmen, bakers, millers, wharfingers, inn- 
keepers and the like, and in so doing to fix a maximum 
of charges to be made for services rendered, accommo- 
dations extended and articles sold. This case has 
been the subject of much unfriendly comment, and 
has encountered some very sharp criticism, but its 
authority as a precedent remains unshaken. This 
State regulation and contro] of property devoted to a 
public use is not the taking of property for a public 
purpose within the meaning of section 66 of article 1 
of the Constitution of this State; nor is such regula- 
tion and control an interference with the guaranteed 
rights of the citizen in private property. The obvious 
deduction from what has been said, as well as from 
the authorities cited, is that the power of a State Leg- 
islature to prescribe the maximum charges which a 
telephone company may make for services rendered, 
facilities afforded, or articles of property furnished for 
use in its business, is plenary and complete. Ind. Sup. 
Ct., Feb. 20, 1886. Hockett v. State. Opinion by Nib- 
lack, C. J. 


CONTEMPT—STRIKING AN ATTORNEY DURING RECESS 
—During & session of the court, and while a jury case 
in which N. E., a member of the Memphis bar, was en- 
gaged as counsel, an intermission or recess of one hour 
was taken. Just after the presiding judge had come 
down from the bench, but before he or all the jurors 
and witnesses in attendance had left the court-room, 
and before N. E. had retired from the bar, the re- 
spondent, P., entered, and approaching, struck N. E., 
when further violence was at once prevented by those 
standing about. Upon proceedings for contempt, the 
respondent alleged that the assault was to resent a 
libellous attack made by E. N. upon respondent’s 
father. Held, acontempt, although no disrespect to 
the court was intended. It is a rude discourtesy toa 
court, and a grave attack upon the dignity of the au- 
thority to which the court belongs, to use its court- 
room asa fighting ground under any circumstances, 
even though the court be in recess and the judge not 
upon the bench. The circumstances of this case show 
that the respondent had no intention or thought of 
any incivility to the court or the judge, and the cause 
of the rencounter has no connection, near or remote, 
to the court or any of its proceedings. The mistake 
of the respondent was in assuming that when the 
judge left the bench he might, so far as the court was 
concerned, proceed to accomplish his purpose of mak- 
ing the assault, supposing that it was only when the 
judge was upon the bench that any question of con- 
tempt could arise. But it must be apparent to every 
oné that it is a misconception, and far too restricted 
to admit of approval anywhere. A court would de- 
serve the contempt of public opinion if it permitted so 
narrow a view of its prerogatives to prevail, and could 
not complain, if during its recess the court-room 
should be used for a cock-pit or a convenient place to 
erect a prize ring. That is the logic of the false as- 
sumption that was made in this case. But wholly 
aside from this consideration there is a principle of 
protection to all who are engaged in and about the 
proceedings of a court that requires preservation 
against misbehavior of this kind. The defendant in 
court whose attorney was attacked is entitled to the 
protection of the court against any personal violence 
toward its attorney while he is in attendance on the 





court. Otherwise attorneys might be driven from the 
court, or deterred from coming to it,or be held in 
bodily fear while in attendance, aud thereby the ad- 
ministration of justice be obstructed. This principle 
might be pressed beyond reasonable limits, to be sure, 
but it certainly is not going beyond the true confines 
of the doctrine to apply it here. It protects parties, 
jurors, witnesses, officers of the court, and all engaged 
in and about the business of the court, even from the 
service of civil process, while in attendance, and cer- 
tainly should protect an attorney at the barfrom the 
approach and attack of those who would do him a 
personal violence. A formerruling of this court on 
that subject has been especially approved by very 
high authority. U. 8S. v. Anonymous, 21 Fed. Rep. 
761; Sharon v. Hill, 24 id. 726. U.S. Cir. Ct. W. D. 
Tenn., Feb. 11, 1886. United States v. Patterson. Opin- 
ion by Hammond, J. [26 Fed. Rep. 509.] 


REFUSAL TO OBEY SUBPCNA OF LEGISLATIVE 
COMMITTEE.—A standing committee on privileges and 
elections of either house of the General Assembly, 
while engaged under the orders of such house in tak- 
ing testimony and making investigations to be re- 
ported to it, in a contest for membership thereof, 
pending therein, with power to send for persons and 
papers, may by a subpeena duces tecwm lawfully com- 
mand a clerk of the Court of Common Pleas, having 
custody thereof, to produce before such committee 
any poll-book affecting the election involved in such 
contest, although this may require its removal to an- 
other county than that in which his office is situated. 
Upon the refusal of the clerk to obey the command of 
such subpena, it is lawful for such house, upon his ar- 
raignment therein and further refusal, to order his 
commitment to jail, as for contempt of authority, until 
he obeys, or signifies his willingness to obey, the com- 
mand of such subpena; such imprisonment not 
to extend however beyond the pending ses- 
sion of the. General Assembly. The case of 
Anderson v. Dunn, 6 Wheat. 204, decided in 
the Supreme Court of the United States in 1821, de- 
clared the doctrine that representative bodies of 
America possessed inherently the power to punish for 
contempt. Yor sixty years following this decision its 
authority remained unquestioned in this country. The 
repeated and unqualified declarations of this principle 
by courts and text-writers are to be traced to this 
case. Mariner v. Dyer, 2 Greenl. 165; Yates v. Lan- 
sing, 9 Johns. 395; 1 Burr’s Trial, 352; U. S. v. Hud- 
son, 7 Cranch, 32; 1 Kent Com. 300; U. S. v. New 
Bedford Bridge, 1 Wood. & M. 401; Tenny’s case, 23 
N. H. 162; State v. Copp, 15 id. 212. The later case of 
Kilbourn v. Thompson, 103 U. 8.168, is distinguisha- 
ble on the ground that the preamble and resolution 
under which the committee was appointed showed 
upon their face that the investigation ordered did not 
have for its object any legislative action, or the im- 
peachment of any officer of the government, but the 
collection of a debt owing to the government—a 
power which Congress could not exercise, but which 
was vested only in courts of justice; that in ordering 
such an investigation the House of Representatives 
exceeded thelimits of its powers, and consequently 
the committee had no authority to require the plain- 
tiff to testify before it. On this sole ground the decis- 
ion of the court was placed. The Constitution of Ohio 
ordains (art. 2, § 6) that ‘‘each house shall be judge of 
the election, returns and qualifications of its own 
members.’ The House of Representatives was exer- 
cising, through its committee, the power thus con- 
ferred, at the time of the commitment of the peti- 
tioner. The power to enforce the attendance and tes- 
timony of witnesses, and the production of papers af- 
fecting the election of its members is indispensable to 
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the efficient exercise of the power so conferred. That 
the power to commit a recusant witness for contempt 
in disobeying the command of a subpeena issued in the 
due course of an investigation affecting the election of 
any of its members is invested in each house, is now 
too firmly established to be considered a debatable 
question. Anderson v. Dunn, 6 Wheat. 204; Kilbourn 
v. Thompson, 103 U.S. 168; People v. Keeler, 32 Hun, 
563; S. C., 99 N. Y. 463, and52 Am. Rep. 49; Rapalje 
Contempts, § 2, and cases there cited. Ohio Sup. Ct., 
March 9, 1886. Ex parte Dalton. Opinion by Owen, 
C. J. 


CRIMINAL LAW—EVIDENCE—DYING DECLARATIONS. 
—The dying declaration of the deceased was taken in 
the form of questions and answers; and he was asked, 
“What reason, if any, had the man for shooting 
you?”’’ to which he answered: “ Not any that I know 
of. He said he would shoot my damned heart out.’’ 
Held admissible. It was held on the former appeal 
(97 Ind. 122) that this was not the expression of an in- 
competent opinion, but was the statement of a fact, 
and we will not depart from that ruling. In the opin- 
ion given upon the former appeal the following au- 
thorities were cited: Wroe v. State, 20 Ohio St. 460; 
Rex v. Scaife, 1 Moody, 551; Roberts v. State, 5 Tex. 
App. 141; Maine v. People, 9 Hun, 1138; Whart. Crim. 
Ev., § 294. The gravity and importance of the case, it 
is thought, justifies us in referring to authorities that 
have come to our notice since the delivery of our for- 
mer opinion, and in briefly discussing the question, 
although we do not deem it necessary to enter upon a 
very full discussion of the question. In Payne v. 
State, 61 Miss. 161, it was held that the statement of 
the deceased that the defendant shot him without 
cause was not the expression of an opinion. The 
statement of the deceased in People v. Abbott, 4 Pac. 
Rep. 769, was that ‘“‘the man cut him with a knife, 
and that he had no cause for it whatever,’’ and it was 
held to be the statement of a fact. The statement of 
the dying person in State v. Nettlebush, 20 Iowa, 257, 
was in answer to a question whether the shot was ac- 
cidental or intentional, and the answer was that ‘it 
was intentional.’’ The evidence was held competent, 
but without any discussion. In Brotherton v. People, 
75 N. Y. 159, it was held that the statement that ‘‘he 
(the deceased) did not at first recognize the defend- 
ant, but when the latter drew his pistol, and com- 
menced his pranks, he knew that it was the prisoner.” 
These authorities fully sustain our former ruling, and 
neither our own search nor that of counsel has re- 
sulted in finding any opposing decisions except that of 
Collins v. Com., 12 Bush, 271. That case disposes of 
the whole question in a single sentence, refers to one 
authority (1 Tayl. Ev. 644), and that authority goes no 
further than to declare, what is undoubtedly the gen- 
eral rule, that an opinion expressed in a dying declara- 
tion is not competent. Ind. Sup. Ct., March 4, 1886. 
Boyle v. State. Opinion by Elliott, J. Zollars and 
Mitchell, JJ., dissenting. 


——— RAPE—EVIDENCE—NECESSITY OF CORROBORA- 
TION OF PROSECUTRIX.—Where one accused of rape 
testified on his own behalf, and denies the charge, 
there can be no conviction unless the prosecutrix is 
corroborated. At common law the accused was not 
permitted to testify in his own behalf. However false 
or malicious the charge might be, his lips were sealed, 
and if the prosecutrix testified positively to the facts 
constituting the offense, and there was no evidence to 
the contrary, the courts held the evidence sufficient. 
Sir Matthew Hale, however, (1 Hale P. C. 683) con- 
tended that corroborating proof was necessary. Under 
our statute the accused is permitted to testify in his 
own behalf, and in that regard the statute has changed 
the common-law rule so that where his testimony ex- 





pressly denies that of the prosecutrix she must be cor- 
roborated to authorize a conviction. For this purpose 
the prosecution may show that the prosecutrix made 
immediate complaint, and any marks upon her person 
or clothing which would indicate a struggle may be 
given in evidence for the purpose of showing the at- 
tack upon her. Her statement cannot be used as evi- 
dence in chief, but may be inquired into on cross-ex- 
amination. Oleson v. State, 11 Neb. 276; 8. C., 38 
Am. Rep. 366; 1 Greenl. Ev., § 213. The law presumes 
that a woman who has suffered the indignity and bru- 
tality of a rape will not submit in silence to the wrong, 
but will at once take the necessary steps to bring the 
offender to justice. This was one of the tests of the 
common law. Blackstone says: ‘“‘The party ravished 
may give evidence on oath, and is in law a competent 
witness; but the credibility of her testimony, and 
how far she is to be believed, must be left to the jury 
upon the circumstances of fact that concur in that tes- 
timony. For instance, if the witness be of good fame; 
if she presently discovered the offense and made 
search for the offender; if the party accused fled for 
it—these and the like are concurring circumstances 
which give greater probability to her evidence.” 4 Bl. 
Comm. 213. As there was no attempt made to cor- 
roborate the testimony of the prosecutrix in this case, 
her evidence alone could not have been sufficient. 
Neb. Sup. Ct., March 17, 1886. Matthews v. State. 
Opinion by Maxwell, ©. J. 


EvIDENCE—WEIGHT OF NEGATIVE TESTIMONY.—The 
question was whether and when the plaintiff rang a 
street car bell. She testified positively; seven others 
testified that they did not hear it. The jury were in- 
structed as follows: ‘‘The rule of law is that the posi- 
tive testimony of one credible witness to a fact is en- 
titled to more weight than the testimony of several 
witnesses equally credible who testify negatively, or 
to collateral circumstances merely persuasive in their 
character from which a negative may be inferred.” 
This embodies the rule laid down in 3 Greenl. Ev., 
§ 375, and applied by this court in Ralph v. Chicago & 
N. W. Ry. Co., 32 Wis. 177. See also Bohan v. Mil- 
waukee, L. 8S. & W. Ry. Co., 61 id. 391. Counsel do 
not challenge the accuracy of the rule ina proper case, 
but maintain that this is not such acase. The cause 
was triedin the County Court onthe theory that if 
the plaintiff rung the car bell either before the car 
reached Marshall street, or while it was standing on 
the west crossing of that street, she was entitled to re- 
cover; otherwise not. That was the material issue 
litigated on the trial. The plaintiff testified that she 
rang the bell both before the car reached Marshall 
street and while it was standing at the west crossing 
of that street just as she started to leave the car. Of 
course that is positive testimony. On the other hand, 
the driver and six passengers who were in the car each 
testified that he or she did not hear the car bell ring un- 
tilit was rung by a lady passenger just as plaintiff was 
falling from the car. Some of these witnesses are 
very positive that the plaintiff did not ring the bell at 
any time, and as already observed, they state circum- 
stances tending toshow that had she rung the bell 
they would have been likely to see her do so, and to 
remember the fact. The circumstances thus testified 
to tend to increase the weight of the testimony of 
those witnesses; yet after all, their testimony that the 
plaintiff did not so ring the bell, or that they did not 
see her do so, and would have seen her ring it had she 
done so, no matter how positive it may be in form, is 
negative testimony. It may be reliable testimony—it 
may be convincing under the circumstances— but it is 
essentially negative testimony. Such being its char- 
acter, and it being opposed by positive testimony to 
the contrary which the jury were at liberty to believe, 
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the rule of evidence stated to the jury was applicable, 
and it was not error to give it. This court has held 
that where a transaction is established by positive and 
satisfactory testimony, the mere negative testimony 
of persons present at the time, to the effect that they 
did not see or hear or know of the transaction, is not 
sufficient to justify a finding that no such transaction 
took place. Bohar v. Milwaukee, L. S. & W. Ry. Co., 
61 Wis. 391. See also Muster v. Chicago, M. & St. P., 
Ry. Co., id. 235. It should be observed that these cases 
turned upon the weakness of the negative testimony, 
and furnish no rule for cases in which such testimony 
is strengthened by the attending circumstances. But 
we are not aware that it has ever been held in any case 
that a jury must disregard the positive testimony of a 
given fact, and find against it merely because there is 
much negative testimony tending to show the non- 
existence of the fact. Wis. Sup. Ct., Fed. 23, 1886. 
Hinton v. Cream City R. Co. Opinion by Lyon, J. 


FIXTURES—MACHINERY—AS BETWEEN MORTGAGEE 
OF LAND AND MORTGAGEE OF MACHINERY.—Boilers 
and engines not attached to the realty, although ina 
shed which would have to be removed in order to take 
away the former, and machines fastened to the floor 
by cleats, screws, and nails, and connected by belting 
to the shafting, are personal property, as betweena 
mortgagee of the land and a mortgagee of the machin- 
ery. The later decisions of this Commonwealth es- 
tablish that machines may remain chattels for all pur- 
poses, even though physically attached to the freehold 
by the owner, if the mode of attachment indicates 
that it is merely to steady them for their more con- 
venient use, and not to make them an adjunct of the 
building or soil. McConnell v. Blood, 123 Mass. 47; 
Hubbell v. East Cambridge Sav. Bank, 132 id. 447; 
Maguire v. Park, 1 N. E. Rep. 750. The master re- 
ports that he finds the articles in controversy to be 
personal property, and we cannot go behind this find- 
ing, unless the facts found specially require a different 
conclusion, as matter of law. Massachusetts Supreme 
Court, Jan. 8, 1886. Carpenter v. Walker. Opinion by 
Holmes, J. 


OBITUARY. 
JupGE JoHN BAXTER. 

HE death of Judge John Baxter of the United 
States Circuit Court of this circuit leaves a va- 
cancy on the bench which cannot be easily filled. He 
was perhaps the ablest judge who ever travelled in 
the circuit, and at the same time the most unpopular 
with the bar. Judge Baxter possessed many qualities 
which are often found wanting in a judge. He brought 
to the bench an unstained character, a sound knowl- 
edge of the law, and an acute understanding. He was 
quick to grasp the points of a case, and rapid in the 
transaction of the business of the court. He suffered 
little or no delay in the trial of causes. If counsel on 
ove side of a case were ready for trial, it always oc- 
curred to him that counsel on the other side should be 
ready, and if they were not, the case was ordered to 
proceed without them. When he made up his mind as 
to the disposition of acase he did not wait to hear 
counsel argue it. Counsel were made painfully aware 
of this when their causes were peremptorily dismissed 
without hearing, or they were curtly told to desist 
from further argument in the midst of a trial. This 
was the cause of Judge Baxter’s unpopularity, and it 
tended to weaken his reputation as a judge. With 
the public Judge Baxter occupied a different position. 
He was the impersonation of justice. In his court the 
righteous cause did not fail of success, and crime never 
escaped punishment. He was ever the upright judge, 
the Daniel come to judgment. And whocan say that 





this was not a correct estimate of his judicial charac- 
ter? Those who witnessed the trial of causes in his 
court could not but be impressed with his sense of jus- 
tice. It was conspicuously shown in the Ambrose case, 
the Mullen case, and in a number of other important 
criminal trials over which he presided at Cincinnati. 
His charges to the jury were models of good senseand 
fairness. It wasseldom that a jury rendered a ver- 
dict contrary to his instructions. He was not given to 
writing opinions for publication. Those he wrote were 
remarkable for their brevity, their clearness, and their 
sound views of the law. His opinions on corporation 
law are particularly valuable. They have been fre- 
quently quoted and followed by Federal courts, and 
have settled the law upon the subjects of which they 
treat.—Ohio Weekly Law Bulletin. 


—_—_—__——_—. 


LETTER FROM DR. OLIVECRONA, OF SWEDEN, 
ON THE CIVIL CODE. 


HE following letter to David Dudley Field from Dr. 
Olivecrona, one of the judges of the Supreme 
Court of Sweden, will be of present interest: - 
SrockHoum, March 22, 1886. 

DEAR str: I am really and truly sorry for having so 
long postponed to acknowledge receipt of your letter of 
September 21, last year, az well as of the copies of 
“The Civil Code of the State of New York” and a 
“* Code of Evidence,” which you had the kindness to 
send me. The fact is that I have been the whole time 
so assiduously engaged in the Supreme Court of the 
Kingdom that I have very little leisure for any thing 
else, and thus I have just lately finished the perusal of 
the above-mentioned works, which I was anxious to 
do before writing to you. On account of this, I trust 
that you will kindly excuse my long silence in express- 
ing to you my sincere gratitude for your valuable gift. 

You have asked me to examine critically the Civil 
Code prepared for the State of New York, and togive 
you freely my opinion of it. Owing to the vast differ- 
ence between English or Anglo-American and Swed- 
ish legislation, it is however very difficult for me to 
take a correct view of a work of such great importance 
as yours. 

American and English lawyers can no doubt better 
than [appreciate the great merits of this eminent speci- 
men of legislation, as they are conversant with the 
historical origin of a great many general rules relating 
to persons and to property, which are quite peculiar to 
the Anglo-American jurisprudence. But as they are 
obliged to look for the true principles of jurisprudence 
in the great bulk of common law, it is wonderful that 
they still can hesitate to accept a codification, which 
could give to existing law a fixed and correct form. In 
Sweden we have our civil law codified since 1734, and 
we can scarcely understand how we should act with- 
out a written Code. The fact that the ‘‘ Civil Code of 
the State of New York” has for many years been 
working in the most satisfactory manner in Califor- 
nia, though not originally written for that State, is the 
best proof of the practical value of a codification, which 
has given so favorable results. 

When studying the various subjects treated in your 
Civil Code, I could not avoid observing the great dif- 
ference existing between the American and the Swed- 
ish principles of jurisprudence in what relates to per- 
sons and property. Historical facts and historical de- 
velopment of some general rules may account for this 
difference. To you it seems quite natural for husband 
and wife to make contract with each other, but the 
laws of Sweden do not permit any engagement or 
transaction whatever between married persons. The 
transfer of landed property is also based on different 
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principles. By us, for instance, succession is the rule, 
will, the exception. It is therefore impossible to com- 
pare legislations where the fundamental priuciples dif- 
fer so essentially. The third division of Civil Code, 
viz., on “‘ Obligations,” is according to my opinion a 
most remarkable specimen of an excellent legislative 
work. The legal propositions are there stated with a 
precision and a clearness which do the capacity and 
the judgment of the author the greatest honor. We 
have in Sweden certainly much to learn from your 
Civil Code in subjects relating to partnerships, insur- 
ance, bills of exchange, cheques, etc. 

Icannot but congratulate you on such an important 
piece of legislation, which will no doubt finish by 
overcoming all opposition to the codification of the 
rules of the existing common law in such a clear, fixed 
and firm form. * * * 

I remain, dear sir, 

Yours very sincerely, 
Dr. K. OLIVECRONA. 
4 


—_—_.——__ 


CORRESPONDENCE. 





MARRIAGE LICENSES. 
Editor of the Albany Law Journal: 


In reference to the subject of marriage licenses I 
observe that a few weeks since you stated that a bill 
had been introduced in the Legislature. In this I 
think you were mistaken. The advisability of such 
an enactment has been before the Bar Association of 
this city, and the standing committee having cogniz- 
ance has been directed to prepare a bill during the 
present year. The subject is one of greater import- 
ance than may prima facie appear. In its considera- 
tion we are apt to fall into the common error of re- 
garding it from a sentimental rather than a practical 
point of view. Men and women have no inalienable 
or absolute right to marry when and how and whom 
they please. They have no more this right than they 
have the right of absolute personal liberty to go where 
and when, and do what they please. The liberty of 
the individual is always subordinate to the welfare of 
the community. The State has always regulated mar- 
riage. I maintain that (especially in thickly settled 
communities, such as ours) judicious restraints upon 
marriage tend greatly to promote both public and pri- 
vate morals. There is no act in life fraught with more 
important consequences, por one which our theory 
and system and law leaves so entirely without proper 
safe-guards, as marriage! It may not be practicable 
to prevent the union of the sexes (legitimately or 
otherwise) in cases where crime and disease predomi- 
nate on both sides. Ifit were, can any one deny the 
right of the State and community to protect itself 
against the procreation in its midst of drunkards and 
criminals, and of hereditary chronic or contagious 
disease? How much of misery and sin can be traced 
to the rash marriage of mere children, and of the pov- 
erty stricken, aud the incurably diseased! 

I agree that the validity of the marriage should not 
be dependent upon the license, but I would make the 
penalties for violation of the requirements of the law 
very severe against all parties (except perhaps the 
wife), and especially so against the officiating clergy- 
man. The average minister will sermonize in the 
morning from his pulpit on hasty and ill-assorted 
marriage, and in the afternoon beneath the roof that 
shelters his own daughter will indissolubly bind the 
trapped and misguided, and perhaps idolized sixteen 
year old child of honest and deceived parents to some 
scalawag, or to one who perhaps has two or three 





other wives, and without having ever seen either of 
the parties before. 

Again, isnot the common-law marriage a disgrace 
toa community that turns up its nose at French mo- 
rality? Iam neither French nor a Catholic, but from 
such sources of information as have come tome, 1 
believe the marriage system and the marriage law of 
Catholic France to be far superior to ours. Clandes- 
tine marriages and unhappy unions are there much 
rarer than with us. We do not find the highest 
courts of France or Germany compelled to make the 
question of the legitimacy of children, and the rights 
of property dependent upon what were called by a 
man, on some particular occasion when he wished to 
have illicit connection with a woman whose scruples 
he could not otherwise overcome, “the mummeries of 
priests! ’’ 

We need a carefully drawn (and in matter of penalty 
severe) marriage license law. That it is well nigh 
hopeless to expect the subjects of marriage and di- 
vorce to be placed where for the good of the commu- 
nity they undoubtedly belong, within the constitu- 
tional limits of uational legislation, is no reason why 
each State should not try to dosomething toward the 
desired end. A marriage license law has been in 
force in Pennsylvania for six months past. Similar 
enactments have been introduced into the Legislatures 
of New Jersey and Connecticut. Let New York not 
be behindhand. 

J.C. LEvI. 


New York, April 9, 1886. 
—_—_—_>—___——_ 


NEW BOOKS AND NEW EDITIONS. 


Tue STUDENT’S KENT. 


An Abridgment of Kent’s Commentaries on American Law. 
By Eben Francis Thompson. Boston and New York: 
Houghton, Miflin & Co., 1886. 


Here in 315 12mo. pages are to be found the “ bones” 
of Kent’s great work—a very commendable and use- 
ful undertaking, and well carried out. Kent’s one 
fault was diffuseness—a fault in common with Story 
—and if some one would skeletonize Story’s more im- 
portant commentaries he would do a good service. 
Both authors are peculiarly fitted for ‘ codification.’’ 


MERRILL’S COMPARATIVE JURISPRUDENCE. 


Comparative Jurisprudence and the Conflict of Laws, by 
George Merrill, A. B. Boston: Little, Brown & Co., 1686. 


The title of this work shows the modern tendency 
to decentralize jurisprudence. Comparative jurispru- 
dence is more than a tabulated comparison of the lo- 
cal laws of particular States. It is an effort to arrange 
scientifically some of the legal principles which are 
common to all States. Weknow of very few works 
which show an adequate execution of this effort, for 
comparative jurisprudence, as thus defined, rises into 
therealm of philosophy. Mr. Merrill’s work is not 
written from this point of view; it deals finitely with 
the local laws of the great European states and with 
the laws of the United States upon such intricate sub- 
jects as Nationality, Domicile, Aliens, Maritime Liens, 
Bankruptcy, and always from the point of view of the 
leading cases. Such a treatment is of course emi- 
nently practical in character, and lawyers will no 
doubt have frequent occasion to use Mr. Merrill’s hand 
book in connection with their professional labors. 1t 
is clearly printed, and bids fair to bea useful addition 
to a law library. 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 13, 1886: 

Judgment affirmed—John S. Perry, respondent, v. 
Board of missions of the Protestant Episcopal Church 
of Albany, appellant; Joseph Emrich, appellant, v. 
Lucy E. White, respondent; Peter D. Conklin, appel- 
lant, v. New York, Ontario and Western Railroad Co., 
respondent; Moses Kessel, respondent, v. Andrew 
Zeiser, appellant; Samuel Colgate et al., survivor, re- 
spondents, v. Pennsylvania Company, appellant; 
Stephen V. White, respondent, v. Old Dominion 
Steamship Co., appellant; Nicholas Quackenbos, ex’r 
of Leonard, appellant, v. Sophie Kingsland, respond- 
ent; Rudolph G. Salomon, respondent, v. Adolph 
Sternfeld et al., appellants; Edith E. Kerr,appellant,v. 
James Bryar, respondent; Mary Augusta King, ex’rx, 
respondent, v. Mayor, etc., appellant; John J. Halla- 
han, respondent, v. New York, Lake Erie and West- 
ern R. Co., appellant; Charles E. DeKay, respondent, 
v. N. Y., L. E. & W. R. Co., appellant; John W. Gil- 
lies et al., appellants, v. Augusta Kreuder, impleaded, 
respondent; In re Judicial Settlement of Theodore J. 
Denton, ex’r, etc.; Walter H. Mead, substituted trus- 
tee of will of Thorn v. John Riley, appellant; Amelia 
Smither, respondent, v. Elias L. Bissell et al., appel- 
lants; Henry J. Goodwin et al., respondents, v. Julius 
Bunz] et al., appellants; Peter Schuster et al., respond= 
ents, v, Dutchess County Mutual Insurance Co., ap- 
pellants; Sarah A. Vingut, appellant, v. Setauket 
Presbyterian Church, ete., respondents; Carl F. W. 
Busch et al., respondents, v. Mary Busch, appellant; 
Maretta L. Stebbins, respondent, v. William Breese, 
appellant.——Judgment reversed, new trial granted, 
costs to abide the event—George I. Newhall, appellant, 
v. Wm. H. Appleton et al., respondents; William L. 
Ford et al., respondents, v. Chas. J. Knapp, et al., ap- 
pellants; Morris H. Smith, appellant, v. Long Island 
R. Co., respondent; Luther E. Mansfield, appellant, v. 
N. Y. C. & H. R. R. Co., respondent; Elizabeth Two- 
good, appellant, v. Mayor, etc., respondents; James 
V. Du Bois, respondent, v. City of Kingston, appel- 
lant; Henry Rosenberg et al., respondents, v. Hugo 
Block et al., appellants.——Judgment reversed, new 
trial granted, costs to abide the event, unless plaintiffs 
stipulate to deduct the amount of policy A, in which 
case it is affirmed, without costs to either party in this 
court—Mary E. Whitehead et al., respondents, v. New 
York Life Insurance Co., appellant.——Judgment of 
General Term reversed; decree of surrogate affirmed 
with costs—In re Application of Wm. E. Haxtun, etc., 
to mortgage estate of Akin, deceased.——Order af- 
firmed, with one bill of costs in this court to be paid 
to the respondent’s attorney—Eugenia A. Rice, re- 
spondent, v. Hetty J. Barrett et al., appellants.—— 
Order affirmed with costs—Caleb S. Woodhull, re- 
spondent, v. Robert Little et al., defendants, Wm. J. 
Northridge, appellant; In re Application of Matilda 
T. McMahon, receiver, etc., v. F. A. Palmer, appellant. 
——Orders of Special and General Terms reversed and 
injunction dissolved, with costs in all the courts—Hat 
Sweat Manufacturing company, respondent, v. Wm. 
H. Reinoehl et al., appellants.——Order of General 
Term reversed and judgment of Special Term af- 
firmed, with costs—New York and Brooklyn Ferry 
Co., appellant, v. John’ H. Moore et al., respondents; 
New York Ferry Co. v. Moore et al.; John Fallan, ap- 
pellant, v. Rosanna Lawler, respondent. 


—>__———_. 


NOTES. 


The Report of the Second Annual Meeting of the 
Georgia Bar Association contains interesting reading, 





especially on Admission to the Bar, Appellate Courte, 
and the Jury System. 


We are indebted to the courtesy of Mr. Edward Otis 
Hinckley, secretary of the American Bar Association, 
for the Report of the Eighth Annual meeting. This is 
an exceedingly important volume, much of which, by 
the same courtesy, has appeared in our columns, but 
which is now given in a consecutive and official form. 


In a very favorable notice of Mr. Barber’s “‘ pony” 
volume on Insurance, the Law Magazine and Review 
says: ‘*The California Code is substantially a repro- 
duction of Mr. Dudley Field’s famous draft Code for 
the State of New York, and it is one of that eminent 
jurist’s best rewards for his labors.” 


Among the friends of Grover Cleveland when he was 
practicing law in this city was another attorney,but one 
of rather different stamp than the man of destiny 
The friend was a bright fellow, but with the bump of 
laziness abnormally developed. He was not a well- 
read lawyer, and whenever it was necessary for him to 
use a decision bearing on any point it was his habit to 
lounge into Cleveland’s office and casually worm the 
desired information out of his friend’s mental store- 
house. ‘Grover’ was not so dull as not to appreciate 
the fact and to resent the sponging—not so much be- 
cause the process was worthy of that name as because 
he wished to spur his friend on to more energetic 
work. One day the friend came in on his usual er- 
rand, and when Cleveland had heard the preliminaries 
usual to the pumping process, the latter told his ques- 
tioner that he had given him all the imformation on 
law matters that he was going to. “There are my 
books,”’ said Cleveland, “‘ and you’re quite welcor.e to 
usethem. You can read up your own cases.” ‘See 
here, Grover Cleveland,” said the friend, ‘‘I want you 
to understand that I don’t read law. I practice en- 
tirely by ear, and you and your books can go to thun- 
der.” —Buffalo Express. How many lawyers there are 
who “ practice law entirely by ear!’ We hope this 
story is true. Itis good enough to be. 


We always knew there was poetry in marriage, but 
we have not been wont to regard divorce as a poetical 
subject. The writer of the following, from the Cin- 
cinnati Law Bulletin, deserves to be heard: 


CAUSES OF DIVORCE IN OHIO. 


The law that keeps you out of trouble, my sister and my 
brother, 

Says that while you have a wife or husband you cannot have 
another; 

That you must not leave the dear one to loneliness and fears, 

And willfully absent yourself for the period of three years; 

That you must, aye, be true, too, in weather cold or sultry, 

And never, so the law says, must you commit adultery. 

And if you read the statutes carefully, you'll find the law is 
bent 

To preserve you in your manhood. You must not be impo- 
tent; 

You must treat your family nicely, and furnish grub and 
gruel, 

Nor tear the dear one's eyes out, nor be extremely cruel; 

And the bargain that you make must be in law and fact— 

One that the chancellor will not declare a fraudulent con- 
tract. 

So, too, when you are married, the law declares it sooty 

For either to be guilty of any gross neglect of duty; 

Nor must you tear around like the wild Texas steers, 

And be guilty of habitual drunkenness for the period of three 


years; 
And if your partner does a crime, and gets into the ‘‘ Pen.” 
The law will break the bond if you commence suit then. 
T. J. 


Sanpusky, O. 





THE ALBANY LAW JOURNAL. 


821 











The Albany Law Journal. 


ALBANY, APRIL 24, 1886. 











CURRENT TOPICS. 

HE judiciary committee of the Senate of this 
State have favorably reported the bill for in- 
creasing the salaries of the judges of the Court of 
Appeals. It is a great deal more important to the 
credit of the State to pay these public servants 
suitably than to sink millions in towers, and balco- 
nies, and esplanades, and stairways, and carvings, 
and furniture of the gloomy and inconvenient 

building in which they sit, 


Professor Dwight’s brand-new organ, the Coluwm- 
bia Jurist, for once agrees with us, after a fashion, 
and that is in regard to the recommendation of the 
New York Chamber of Commerce to the Legisla- 
ture to enact the Civil Code. The language of the 
Jurist —number 29, volume 2—is: ‘We agree 
with the Journat that this expression of a great 
commercial body should not pass unheeded by the 
Legislature. .The Legislature should pause long 
enough to consider it, and enjoy the joke.” Fur- 
ther, it denies to the Chamber the possession of any 
‘understanding ” or ‘‘common sense” on the sub- 
ject, and attributes their action to ‘‘ the seductive 
arguments of the great codifier.” We shall expect 
to find the Professor and his clique sometime mov- 
ing toamend the Penal Code by making it a mis- 
demeanor, at least, for anybody to advocate the pas- 
sage of the Civil Code, (By-the-way, the learned 
professor has just uttered a pamphlet opinion of 
230 pages as referee in an important New York 
case, Codification could hardly be worse than a 
state of law that can justify such an opinion as that, 
could it?) The New York Post also feels aggrieved 
by the action of the Chamber, and the Jurist copies 
its article. The report was made by Elliott F. 
Shepard, Josiah M. Fiske and A. Foster Higgins, as 
a special committee. Now Mr. Higgins is the 
marine average adjuster and insurance agent, whom 
four years ago Mr. Carter greatly loved and cited, 
because he certified that the Code was very faulty 
on the subject of average. The Post concedes that 
Mr. Higgins is ‘‘an honest gentleman,” and there- 
fore acquits him of the suspicion of bribery, but it 
cannot understand his present action, unless on the 
ground that it is proposed to have the Code revised 
by three judges before going into effect. This re- 
vision the Post regards a ‘‘ clumsy joke,” and deems 
Mr. Higgins ‘‘humbugged.” The probability is 
that Mr. Higgins, like a good many other honest 
and intelligent and unprejudiced men, has changed 
his mind on studying the Code — like Mr. Chitten- 
den, for example — and like him has the good sense 
and manliness to announce the change. But we do 
enjoy watching these mutual admirers and indors- 
ers, the Post and the infant Jurist, and listening to 
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their wailing. We may pertinently inquire how 
much more ‘‘understanding” or fitness to pro- 
nounce ez cathedra on this subject has the Post than 
the Chamber of Commerce, unless, per chance, the 
Professor writes the Post's articles. And even then 
—but it is gratifying indeed to see that Mr. Hig- 
gins is not one of the Bourbons. 


We hear that the strong-minded ladies are about 
to send a deputation to reason with the Central 
Law Journal. ‘Yn its current number the Central 
says: ‘* Now in regard, respect, esteem, veneration 
and affection for the ladies, we yield to no Virginian 
that was ever born, but we must say that we regard 
many of the disabilities to which women are sub- 
ject in the married state as operating more for their 
protection than to their disadvantage. No! We 
cannot agree that the axe should be laid at the root 
of the tree of woman’s legal rights and wrongs; the 
pruning knife is the appropriate implement, and it 
should be carefully and scientifically used.” We 
hope the Central will receive the deputation with 
regard, respect, esteem and veneration, if not with 
affection. But in regard to the beneficence of the 
married woman’s disabilities, we will say now, as 
we said years ago: ‘‘The same tenderness would 
prohibit the Californian miner from carrying rifles 
to keep off the bears, lest now and then they might 
kill themselves with their own weapons.” It will 
hardly do for one-half of the human race to deny 
free agency to the other half. 


There probably never was a lawsuit — not even a 
real one —that has excited so much attention for 
so long a period as the case of Shylock v. Antonio, re- 


ported by W. Shakespeare. Professor Von Ihring 
has treated the decision with warm indignation 
in “Struggle for Law,” and Mr. Esek Cowen 
skimmed the cream off it in a humorous way in 
these columns many years ago. But Mr. Charles 
Henry Phelps, in the current ‘‘ Atlantic,” proffers a 
brief for the plaintiff, in which he makes three new 
points, unless we are mistaken. In answer to the 
judge’s decree that he must cut for himself, and if 
he even cuts ‘‘less than a just pound,” he shall die, 
etc., he responds: ‘‘ But surely if a man owes me 
three thousand ducats, I may lawfully release him 
for twenty-nine hundred. If the market-man owes 
me a pound of flesh, I may acquit him, if I choose, 
for three-quarters of a pound, I do not question 
your decision when you deny my right to more than 
the penalty, but you have all pleaded for mercy, 
and I am willing to forego a quarter of a pound of 
that which is mine.” Secondly, he insists that his 
client is not bound to do his own carving — “you 
have an officer whose duty it is to execute decrees. 
If this judgment is to be executed so exactly, it is 
proper that he should doit. Let him cut off the 

ound of flesh, and if he spills any blood, or cheats 
in the weight, confiscate his goods, and sue his 
bondsmen for any deficiency.” Thirdly, ‘‘ whether 
or not Shylock was entitled to his pound of flesh 
or toa return of his money, or even whether he 
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should not be dismissed with that either — certainly 
the one thing which he had not done was to ‘ seek the 
life of any citizen.’ He had simply submitted the 
facts to the court, and asked for the authority and 
guidance of its decree. He said, in effect, ‘here 
is the bond. I have made, and shall make, no at- 
tempt to execute it myself, as I wish to avoid even 
the appearance of proceeding without the sanction 
of the law. I come into court to submit the facts, 
and to ask a judgment in due form determining 
exactly what my rights are. When the decree has 
established what is lawful, that will I do, and noth- 
ing else.’ As we have already seen, this attitude 
of Shylock’s was recognized several times in the 
early part of the trial, and it was declared that his 
bond was lawful, that his procedure was proper, 
and that he was entitled to his decree. Indeed, 
the court had that very instant awarded him judg- 
ment, and when he declines to proceed under the 
restrictions imposed the court proposes to forfeit 
his life and property, apparently for allowing such 
a decree to be rendered. The duke, somewhat stag- 
gered at the length to which things are going, in- 
terposes to pardon Shylock’s life, and the baffled 
suitor, whose only crime has been that of appear- 
ing before the tribunal and asking for a determina- 
tion of his rights, is at last suffered to go, witha 
loss of only half his property, upon the condition of 
renouncing his religion.” This late advocate is cer- 


tainly plausible and ingenious, and concludes with 
a good deal of force: ‘‘The record reveals plainly 
that the plaintiff did not have that fair and impar- 
tial trial to which he was entitled, and it is confi- 
dently believed that upon this appeal that justice 
will be awarded him, which was denied to him 
upon the hearing in the court below.” 


The English law journals are groaning over the 
nuisance of the ‘‘half-lawyer,” by which term, in- 
vented by Mr. Justice Stephen, we understand the 
man who always ‘‘has a fool for a client ’— being 
his own lawyer. The Solicitors’ Journal says of 
these persons: ‘‘The judges are at last opening 
their eyes to the fact that a certain proportion of 
litigants, perfectly well able to bear the costs of le- 
gal assistance, prefer to save their pockets by en- 
gaging the bench to unravel their cases before de- 
ciding them. The patience and consideration 
which the judges often display in conducting the 
cases of ‘suitors in person’ may be ascribed partly 
to compassion for the benighted wanderer in legal 
mazes, and partly, perhaps, to a keen relish fora 
temporary resumption of their old habits at the bar. 
Whatever may be the reason, however, the bench 
have been often by no means averse to undertake 
the task of ascertaining and presenting in proper 
shape the points of a case brought before them by 
a litigant who confesses that he knows no law, and 
respectfully stands aside while the judges argue his 
case forhim. But it appears that there has been 
developed a novel, irritating and most unwarranta- 
ble species of ‘suitor in person,’ who refuses to 





abide by the rules of the game; insists on having a 
hand in it himself, and declines to leave the matter 
altogether to his judicial allies. This person, dub- 
bed by Mr. Justice Stephen the ‘ half-lawyer,’ is 
found to be an intolerable nuisance, and his most 
irregular conduct seems likely to lead to a judicial 
revolt against the whole system of suitors in person.” 
In a recent case Mr. Justice Grove complained that 
‘*fthis course is very inconvenient. There are many 
parties who do not appear in formd pauperis, but 
are well able to instruct, yet do not instruct coun- 
sel. They take up our time, which might well be 
much more usefully employed. Counsel would 
have put the points of the case before us clearly and 
distinctly; here we have had very much trouble in 
striving to elucidate, and to extricate the real legal 
points in issue. We believe that we have suc- 
ceeded in doing so, but this labor on our part must 
not be taken to be a precedent. It is not our duty 
to find out the real points of law from amid the 
chaos. The real points ought to be presented to 
us; we should not have to find them.” The Journal 
suggests that the court may in certain instances re- 
buke the “ half-lawyer ” by awarding him no costs. 


The New York Mail and Ezpress publishes a 
timely communication on ‘‘ The Immorality of Shop 


‘Windows,” with particular reference to those in 


which immodest pictures are exhibited. An evil is 
here commented on which is very common in great 
cities, and growing in smaller places, and which 
must be very injurious to the morals of the young. 
‘¢ Leg pictures ” of actresses, and even worse things 
are thrust upon the view of the public, and greedily 
gaped at. Of course, until modest women reform 
their ideas of ‘‘ full dress,” not much can be said of 
a great many of the pictures thus exhibited, but 
there are many of them that should come under the 
ban of the lowest idea of decency. This practice 
comes within the denunciation of chapter 380 of 
the Laws of 1884, and should be accordingly treated. 
That law enacts as follows, in substance: Any 
person who exhibits upon any street or highway, or 
in any other place within the view, or which may 
be within the view of any minor child, any book, 
magazine, pamphlet, newspaper, writing, paper, 
picture, drawing or photograph, which come within 
the category of what is there described as indecent, 
immoral or obscene, or that are principally made up 
of criminal news, police reports, or accounts of 
criminal deeds or pictures, and stories of deeds of 
bloodshed, lust or crime, is guilty of a misde- 
meanor. 


NOTES OF CASES. 


N Van Wyck v. Horowitz, 39 Hun, 237, the defend. 
ant, who had been hired as a watchmaker and 
clerk by the plaintiff, a jeweler, having left his em- 
ployment opened a store a few doors from that of 
the plaintiff, and put up a sign ‘‘ A. Horowitz, late 
with J. P. Van Wyck” (the plaintiff). Held, that 
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the plaintiff could not restrain him from using his 
name on the sign. Reversing the decision of West- 
prook, J., 16 Abb. N. C. 121, the court said: 
‘The defendant in no way uses the name of the 
plaintiff. He simply states what is true, that he 
was once with the plaintiff. He does not state or 
pretend that he was a partner, and there is nothing 
to justify the inference that he intended to give 
the public such an idea. It is not pretended (as 
has sometimes been done in such cases) that he 
conceals the words ‘late with,’ so as to make it ap- 
pear that the store which he conducts is that of the 
plaintiff. It is not necessary in this case to con- 
sider how far, and in what cases a family name 
may be practically a trade-mark. For the difficulty 
with the plaintiff's case is that the defendant is not 
assuming any name of the plaintiff. To state that 
he was ‘late with J. P. Van Wyck’ is, on the con- 
trary, to publish to the world that he is not now 
with Van Wyck, and that his store is not at Van 
Wyck’s store. Thus there is not the least fraud on 
the public, and not the least injury to the plaintiff, 
and no one would be justified in inferring that the 
defendant was representing himself to have for- 
merly been a partner of the plaintiff. In fact the 
language used is generally understood to mean that 
the person is not a partner, but is in the employ of 
the person ‘with’ whom he is said to have been, 
The commercial agent commonly describes himself 
as ‘with’ his employer.” This confirms the opin- 
ion of this case which we expressed in 32 ALB. 
Law Jour. 203, 204. 


In Byam v. Collins, 39 Hun, 204, the action was 
for libel in a letter from a lady to a Miss McNaugh- 
ton, to whom the plaintiff was paying his addresses, 
The writer and Miss MeN. had been for many years 
intimate friends and associates, and the letter re- 
ferred to the love and friendship which had existed 
between them, and used words warning her of un- 
pleasant consequences if she continued the com- 
pany of or married the plaintiff, whose name how- 
ever was not mentioned. Held, that the friendship 
and love existing between the parties, and their 
long continued social and friendly relations did not 
of themselves render the communication a privi- 
leged one unless the evidence was such as would 
justify the jury in finding that the letter was writ- 
ten in consequence of, and in response to the re- 
quest or solicitation of Miss McNaughton. The 
court said: ‘‘The circumstances which repel the 
legal inference of malice are not founded in the 
caprice of the person from whom the communica- 
tion emanates, but are recognized by reasons which 
have in view the protection of public rights and 
private interests (when relations are such as to per- 
mit), and society on the one hand and the charac- 
ter of individuals on the other. And while social 
relations merely may not justify volunteer publica- 
tion of libellous matter by way of communication, 
aright may be derived from request when properly 
confined to the subject of inquiry. And when that 








is done bona Jide, it is deemed done in discharge of 
a moral or social duty, and privileged.” Citing 
among others the case of Joannes (the ‘‘ Count”’) v. 
Bennett, 5 Allen, 169, the case of a letter written 
by the lady’s former pastor warning her against the 
‘*Count.” This was held not privileged. In the 
principal case however it was held that there was 
evidence of a request. 


In Lesser v. Perkins, 89 Hun, 341, it was held 
error to allow counsel to read from a text-book 
(Bliss on Insurance) to a jury what was not the law 
of the case. The court said: ‘‘The practice of 
reading to the jury, as done here, has been con- 
demned by a number of adjudged cases. People v. 
Anderson, 44 Cal. 70; Tuller v. Talbot, 23 Tll. 857; 
Sprague v. Craig, 51 id. 288; Reich v. Mayor of the 
City of New York, 17 Week. Dig. 141; Allaire v. 
Allaire, 39 N. J. L. 118; Koelges v. Guardian Life 
Ins. Co., 57 N. Y. 638. Perhaps in this State it 
may be done where the matter read is the law of 
the case, and can by no possibility prejudice the 
adverse party. Koelges v. Guardian Life Ins. Co., 
supra. But nevertheless it must be said that it is 
a custom more honored in the breach than in the 
observance, and further, should not be allowed as 
long as the jury are required to accept for their 
guidance the legal rules pronounced by the court. 
If a counsel desires to call the attention of the court 
to rule, doctrine or maxim, and to illustrate by 
treatise or adjudication, it is proper to do so, but 
the jury if addressed on the subject by counsel may 
confuse the instruction and the reading, and thus 
obstruct, if they do not defy, the administration of 
justice. In this case, as already suggested, it can- 
not be said that the extracts set out did not preju- 
dice the plaintiff, and for the reasons stated, 
namely, that the contract between the parties was 
not governed by the rigorous rules which the ex- 
tracts presented for consideration.” See notes, 38 
Am. Rep. 578; 41 id. 161; 42 id. 478; Boyle v. State, 
57 Wis. 472; S. C.,46 Am. Rep. 41; City of Bloom- 
ington v. Shrock, 110 Ml. 219; 8. C., 51 Am, Rep. 
678, and note, 680. 


In Viall v. Leavens, 39 Hun, 291, in an action of 
partition the widow of the ancestor was called to 
testify as to the delivery of a deed, which was in 
issue. After a part of the testimony of the wit- 
ness had been stricken out, as relating to personal 
communications and transactions with the deceased, 
she testified in behalf of the persons disputing the 
delivery of the deed that she had the custody of 
the deed before and after the acknowledgment, 
and with the exception of other short intervals 
down to the time of the trial. Held, that this tes- 
timony was properly stricken out, as it was an in- 
direct method of testifying concerning her personal 
transaction and communication with the deceased, 
in which he delivered to her the deed and told her 
to keep it, and its materiality was to the end that 
that transaction and communication might be in- 
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ferred. The court said: ‘“‘She therefore testified 
‘concerning ’ both transaction and communication, 
though she did not directly say she had either. 
The fact she spoke of was in no just sense inde- 
pendent of and extrinsic to the personal transaction 
and communication, but derived its chief signifi- 
cance from its dependence upon and intrinsic con- 
nection with both, * * * That the witness had 
and held the deed, as she testified, was consistent 
with its delivery to Ezra, but if she had and held it 
under instructions from John Banker, those instruc- 
tions, ,in connection with other circumstances, 
would tend to show that the delivery of the deed 
to Ezra was not a complete delivery. The inferred 
transaction and communication are therefore not 
simply incidental inferences deducible from an ex- 
trinsic circumstance substantial in itself, but are 
the substantial parts of testimony otherwise unim- 
portant, and hence inadmissible under the most lib- 
eral cases. Lewis v. Merritt, 98 N.Y. 206; Pinney 
v. Orth, 88 id. 447; Wadsworth v. Heermans, 85 id. 
639.” See ante, 84, 123, 180. 


a 


EVIDENCE — LEGITIMACY OF CHILD — DECLA- 
RATIONS BY MOTHER THAT IT IS 
ILLEGITIMATE. 

HOUSE OF LORDS, COMMITTEE FOR PRIVILEGES, 
JULY 6, 1885, 


THE AYLESFORD PEERAGE.* 


Where the legitimacy of a child born in wedlock is in issue, 
previous statements by the mother that the child isa 
bastard are admissible as evidence of her conduct, 
although she could not be allowed to make such state- 
ments in the witness box. 


‘HIS was a petition by the Hon. Charles Wightwick 

Finch, submitting that he had succeeded to the 
honors and dignities of Earl of Aylesford and Baron 
Guernsey, and praying Her Majesty to summon him 
to Parliament as Earl of Aylesford. Mr. Finch was 
the second son of the sixth Earl of Aylesford, and 
brother of the seventh Earl. The outline of the case 
presented by him was as follows: The seventh Earl 
married in 1871 a lady by whom he had only two chil- 
dren (daughters), born in 1872 and 1875, respectively. 
In the latter part of 1875, while he was absent in India, 
his wife, Edith Lady Aylesford, formed an adulterous 
counection with the Marquis of Blandford, now Duke 
of Marlborough, and went to live with him. After 
his return from India, in 1876, the seventh Earl never 
cohabited or had any intercourse with his wife. A 
deed of separation was executed in 1877. In Novem- 
ber, 1881, Edith Lady Aylesford and Lord Blandford 
were living together in Paris as man and wife, under 
the names of Mr. and Mrs. Spencer, and on the 4th of 
November she gave birth to a son, who was registered 
in Paris under the name of Guy Bertrand, and asthe 
child of unnamed parents. The seventh Earl never 
acknowledged this child as his, and died on the 13th 
of January, 1885, in Texas. The petition was opposed 
by Edith Countess of Aylesford (widow of the seventh 
Earl), as guardian and next friend of her infant son, 
Guy Bertrand, submitting thathe was the son of the 
seventh Earl, and that as such the honors and digni- 
ties of the Earl of Aylesford and Baron Guernsey had 


*l1 App. Cas. 1. 








devolved on and were now vested in him, and praying 
their lordships to report that Mr. Finch had not made 
out his claim. The case was heard before the com- 
mittee for privileges July 1, 2, 1885. 


Charles Russell, Q. C., Edward Macnaghten, Q. C., 
Charles Hall, Q. C., and H. H. Asquith, appeared for 
Mr. Finch. 


Horace Davey, Q. C., Edwurd Clarke, Q. C., and F- 
H. Jeune, appeared for Fdith Lady Aylesford. 


Sir Richard E. Webster, A. G., and R. S. Wright, ap- 
peared for the Crown. 


Counsel for Mr. Finch havingin support of his case 
adduced much evidence to which no objection was 
offered, called as witness, Jane, Dowager Countess of 
Aylesford, widow of the sixth and mother of the 
seventh Earl, and proposed to put in letters written 
to the witness by Edith Lady Aylesford in or about 
March, 1876, and (p. 6) Edward Clarke, Q. C., on behalf 
of Edith Lady Aylesford, before the letters were,read, 
objected to their reception on the ground that if they 
bore upon the question of legitimacy they were inad- 
missible, according to the well-known rule that the 
evidence of the father or the mother as to legitimacy 
was inadmissible; and that if the letters contained no 
reference to that subject they were irrelevant. 

Lord Blackburn—Has it not always been considered 
that when a woman leaves her husband’s house, 
whether she is turned out or goes voluntarily, her own 
declarations at the time are part of the res geste and 
admissible, not as conclusive proof but as evidence of 
adultery ? 

Lord Bramwell—Are not the letters admissible as 
part of the entire course of conduct? 

Edward Clarke, Q. C., submitted that letters written 
in 1876 could have no relevancy to the legitimacy of a 
child born in 1881. 


Earl of Selborne: 


My lords, I think it is quite clear that these letters 
are evidence. They are important facts in the history 
of the conduct of the parties. The authority of Mor- 
ris v. Davies,5 Cl. & F. 163, and other cases shows 
that upon an inquiry of this kind evidence of conduct 
is admissible, whatever may be its weight. 

Lords Blackburn, Bramwell, and Fitzgerald, con- 
curred. 

The two following letters were then put in and 
read : 

Friday Night. 

“Dear Lady Aylesford—By the time this letter 
reaches youl shall have left my home for ever. 
Guernsey knows of this, which will account for his 
telegram to you. Ido not attempt to saya word in 
self defense, but you can imagine I must have suffered 
much before I could have taken such a step, how 
much it would be impossible to tell you, but it is the 
only reparation I can make to Guernsey, and he will 
now have the opportunity of getting rid of one who he 
has long ceased to care for. 

“You do not know, and you never can know, how 
hard I have tried to win his love, and without success, 
and I cannot live uncared for. Ido not ask you to 
think kindly of me, I know you could not do it, but 
for God’s sake be kind to the children, and do not 
teach them to hatetheir wretched mother, let them 
think I am dead, it will be best. I heard from Minna 
the other day, but never answered her letter, she will 
now know why. 

** You have always been most kind to me, and it is 
the last word I shall ever say to you, do not be offended 
if I thank you for all your kindness, and tell you how 
very wretched it makes me to think that I should 
have brought such sorrow and disgrace upon you all, 
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and oh! Lady Aylesford, if it is possible, try and for- 
give me as you hope for forgiveness. I know that 
Guernsey does not care for me therefore I do not think 
he will feel my loss, and perhaps may be glad to be 
free, but what it costs me to leave my children I can- 
not tell you, and I cannot bear to think. That they 
will be well cared for I know, as you will be a mother 
to them, but my God, I shall never see them again, it 
is like being dead and yet alive. I could not give 
orders about the children; they therefore know noth- 
ing, so please to give the necessary orders yourself. I 
have left the diamonds with James, and as regards 
the things belonging to me, I have written to him to 
send them, and they will be forwarded to me. I wrote 
to Madge to come to me to-day, and I have told her 
all, as I have told you; she has just returned to town, 
andI am left alone completely broken-hearted. I 
bring this letter to town myself. I would have seen 
you, but feel that perhaps you would rather not see 
me. God bless you, dear Lady Aylesford, and for 
the last time farewell, and try not to think too hardly 
of 
“ Edith. 

“T do hope and beg for Guernsey’s sake that you 
will say nothing about this just at present, and if you 
take the children, please do not let the servants at 
Packington know for what reason, but let them think 
they are going to you for achange, as since I have ar- 
rived in LondonI have thought it best not to tell 
them just at present that I have left for good. 

‘My sisters and friends think they may patch it 
up, and [I believe have telegraphed to Guernsey to 
alter his decision, and [ am bound by a solemn promise 
not to leave till his answer arrives, and therefore 
shall remain quietly in London until it does ar- 
tive. 

“‘T do not tell you my address as I feel it could only 
be painful for us to meet, and Ido not suppose for a 
moment you would wish to see me, but I think you 
will understand my reasons for not wishing it to be 
known just at present.”’ 

** Dearest Lady Aylesford—I must write to you for 
the last time to thank you, oh! to thank you so so 
much for your goodness tome. Ihave not deserved 
it from you, and I have not been a good daughter-in- 
law to you, and you have behaved to me like an angel 
upon earth. My own mother could not have been 
more generous and kind than you have been, and as 
long as this poor wretched child lives she never never 
will forget the love you have shown her, notwith- 
standing all she has done. I know how sorry you are 
for me, and how little I deserve it, and my God, if it 
had been possible for me to give him up, I would have 
done it, if it had only been forthe angelic way you 
have behaved to me. But darling Lady Aylesford, I 
cannot tell you how awfully I love him, it is the only 
excuse I am able to give you. Say good bye to the 
Colonel for me. I think he liked me, and will be so 
sorry forme. I could not see him myself, good byes 
are so dreadful when it is parting for ever. Dearest 
Minna, ask her too to forgive me for the disgrace I 
have brought on her, she knows now why I could not 
answer her letter. Iam going to Wales to-morrow as 
Blandford cannot break his word, it would only make 
matters worse. Lord Randolph is very sensible, and 
knows better than Ido what should be done. I send 
you the dressing case, and inclose the key. The hand 
looking glass, James has it; it was broken, and I gave 
ittohim to have it mended. I should like darling 
Hilda to have the dressing case, please. 1 have asked 
Guernsey in my letter to have Hilda’s picture done 
some day for me. I think he will not deny me that; 
you will not, I know, if he should refuse. I shall not 
send my letterto James until my return. My letter 
to Guernsey I will send you beforeI leave. I do not 








feel able to write it to-night, and now { must wish 
you my last good bye, and to my dying day shall I 
bless you for your great goodness and generosity to 
me; how I reproach myself for not having been a bet- 
ter daughter-in-law to you I cannot tell you. May God 
keep and bless you will always be the fervent prayer 
of her who has no longer any right to call you her 
mother-in-law; and if some day Guernsey should 
marry again may she whom he chooses prove a better 
daughter-in-law than I have been. Good bye! Good 


bye to you all. 
** Edith. 


‘*T have put in the box with the diamonds the lock- 
ets that Guernsey gave me, and I should like them to 
be divided between the two children, for I feel I can- 
not take them away, and if anybody has a right to 
them it should be my children. I have kept one or 
two things that he gave me. I could not part with 
quite all, and I do not think he would wish me to do 
so,ifhe should I will return every thing. I inclose 
you the key of the diamonds, and of a small box in 
which are three bracelets, also for the children. I 
have given it to James with their names written out- 
side.” 

The witness haviug been asked what took place at 
an interview between her and Edith,Lady Aylesford, 
held in November, 1884, an objection was made by 
Edward Clarke, Q. C., on behalf of Edith Lady Ayles- 
ford: 

Statements by Lady Aylesford subsequent to the 
matters really in issue are not admissible. It is true 
that in Morris v. Davies, 5 Cl. & F. 163, evidence of 
subsequent conduct was given; but so far as appears 
from the report the evidence received was not ob- 
jected to when tendered, and noargument was offered 
in the court below as to its admissibility. It was 
therefore all dealt with by the House. But a great 
deal of that evidence was clearly inadmissible accord- 
ing to rules of law established by decided cases, and 
among others by Rex v. Jnhabitants of Sourton, 5 A. & 
E. 180. Evidence as to conductis no doubt admissi- 
ble; but statements and conversations are not. 

Earl of Selborne—What passed at an interview, of 
this kind between the wife and her mother-in-law 
may be important, and enable us to appreciate the 
bearing of her conduct. It may be that when we hear 
what was said we ought not to attend to some parts 
of it, perhaps not to any part. But Ido not think you 
can stop the question. 

The question was then put, and the witness related 
what took place at the interview as follows: ‘‘She 
wished to tell me that she had never at any time 
called the child Lord Guernsey, and that as by Eng- 
lish law a woman could not bastardize her own child, 
therefore she could not answer or had not answered 
questions about his being called Lord Guernsey put to 
her at the trial when Guernsey ”’ (ber husband) “ had 
accused her of molestation. Referring to the action 
of Fearon v. Earl of Aylesford, 12 Q. B. D. 539. That 
had it not been known in England, she should have 
wished the child to remain in Paris, and unnamed; 
but that asall the world knew it she thought she 
might have the pleasure of her child in England.” 

Edward Clarke, Q. C., on behalf of Edith Lady 
Aylesford, submitted that these statements were not 
admissible. 

Their lordships ruled that they were admissible, vale. 
ant quantum. 

Mrs. Brittain, who attended Lady Aylesford when 
the child was born, and in whose charge it was left in 
Paris, was called as a witness, and produced two let- 
ters written to her by Lady Aylesford, and one by 
Lord Blandford. These were objected to by Horace 
Davey, Q. C., on behalf of Edith Lady Aylesford. 
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These letters are said to contain statements as to the 
legitimacy of the child. It is clear upon the author- 
ities that the mother not only could uot be called to 
state the fact who the father of the child was, but 
could not be asked any collateral questions tending to 
prove or disprove that fact, for the rule extends 
equally to such collateral questions. Her statements 
or declarations are therefore equally inadmissible for 
the purpose of bastardizing the child. The rule is 
clearly laid down in Rew v. Inhabitants of Scranton, 5 
A. & E. 180, where it was held that neither husband 
nor wife can be examined for the purpose of proving 
non-access during marriage, nor as to any collateral 
fact for the purpose of proving non-access. 

Earl of Selborne—Why are not the letters admissi- 
ble as part of the res gestae ? 

If the letters are admitted as evidence at all they 
will be used for all purposes, and especially for the 
very purpose for which they are not admissible. 

Lord Bramwell—The rule excluding husband and 
wife is said to be based on the ground of public policy. 
But does that extend to evidence of what the husband 
or wife bad previously done? And does the rule exist 
now that by act of Parliament husband and wife are 
admissible witnesses in divorce suits? 

That act, the Evidence Further Amendment Act of 
1869, 32 & 33 Vict., ch. 68,§ 3, applies only “to any 
proceeding instituted in consequence of adultery ;”’ 
and it has been held that the act does not render ad- 
missible the evidence of a husband to prove non-ac- 
cess and thereby bastardize his child, in proceedings 
before justices to compel him to maintain the child. 
Guardians of Nottingham Union v. Tompkinson. 4 C. 
P. D. 343, 348-351. The old rule is therefore still in 
force; aud what cannot be proved directly, a fortiori 
cannot be proved indirectly. The point was expressly 
determined by Kindersley, V. C., in Atchley v. Sprigg, 
33 L. J. (Ch.) 345, 347, 348, where he said: “I mean 
to exclude from consideration all that is hearsay evi- 
dence. * * * A fortiori I must reject all declara- 
tions said to have been made by’’ the mother “ her- 
self, because she could not be heard asa witness to 
prove any facts of legitimacy or illegitimacy.’’ The 
vice-chancellor also explained a misapprehension 
as to the evidence given in Plowes v. Bossey, 31 L. J. 
(Ch.) 681. 

Earl of Selborne—Have you any authority that let- 
ters or documents, which would in themselves be evi- 
dence, are inadmissible because they contain state- 
ments of this nature? 

Not directly; but the reason of the rule excludes 
them. The rule isa positive rule of law, and is equally 
applicable whether the parents are willing or unwill- 
ing witnesses, and whether ghey are called to legiti- 
matize or bastardize the child. There is nothing in 
Morris v. Davies, 5 Cl. & F. 163, which gives any 
color to admitting such statements, or letters contain- 
ing them. 

Earl of Selborne—My lords, I am of opinion that 
these letters ought to be read. The authorities which 
have been referred to I assume to be still in force, that 
is to say, that you could not put into the witness-box 
Lady Aylesford, or if he were stillliving, Lord Ayles- 
ford, for the purpose of proving who the real father of 
the child was. But it by no means follows that you 
cannot prove acts and conduct of the one or the other 
tending, as part of a series of res gest, to throw light 
upon and to lead to a just conclusion upon a question 
on which they could not directly be permitted to give 
evidence. As to the authorities which have been re- 
ferred to, Rex v. Inhabitants of Sourton, 5 A. & E. 180, 
is a case where the direct evidence of the husband hav- 
ing been received fur the purpose of proving non-ac- 
cess, the court held that it ought to have been re- 
jected. In that authority and in others of the same 





class there is nothing whatever going to the immediate 
question with which your lordships are concerned, 
namely, the question whether the same principle ap- 
plies to a letter otherwise admissible, being an act of 
au important nature done by the mother with refer- 
ence to the care, custody, and bringing up of her 
child. There is nothing in that class of authorities 
which shows that such a letter would not be admissi- 
ble, because there may be in it important matters 
tending to the conclusion that the child is oris not 
legitimate. Of course the same rule will apply, 
whether it tends to the one orthe other conclusion. 
But it is said that a declaration bearing directly upon 
the point, if occurring in sucha letter, ought not to 
be received. I agree that it should not be received as 
direct evidence of the fact. In Atchley v. Sprigg, 33 L. 
J. (Ch.) 345, the vice-chancellor excluded declarations 
which I understand to have been made, not in the 
witness-box, but during her life, by the mother who 
was deceased, and which were offered, I presume, for 
the purpose of showing that the child was her child. 
We know that unless given post litem motam and for 
a special purpose which might exclude them, the dec- 
larations of deceased members of a family (and I am 
not at all aware that the mother would be excluded) 
are admissible in evidence for the purpose of proving 
relationship. Therefore declarations of that kind by 
the mother would have been admissible on that prin- 
ciple, if not excluded upon the other principle; and 
the vice-chancellor held that such declarations could 
not be received for the purpose of proving the legiti- 
macy of the child, which was in controversy; not as | 
understand, on the lis mota principle, but on the prin- 
ciple that the mother would not for that purpose have 
been a competent witness herself, if living. I accede 
to that, and I think that if any of in these letters there 
should be found a statement that the child was Lord 
Aylesford’s child, or that it was the child of anybody 
else, those declarations are not in themselves evidence 
of the fact one way or the other. But I cannot hold 
that a letter otherwise admissible, which is an import- 
ant act of conduct done by the mother, is to be ex- 
cluded in whole or in part (if it were possible to di- 
vide one part from the other) because it may contain 
such declarations. These declarations are facts as 
wellas statements. It isa fact that for some purpose 
or other the mother wrote a letter containing such 
statements at such atime. Your lordships will not 
take themas proving the fact; but the fact that the 
motber did write such a letter, at such a time and for 
such a purpose, as it appears to me, is a thing which, 
on the principles which were certainly acted upon in 
Morris v. Davies, 5 Cl. & F. 163 (and which appear to 
me to be sound principles, and quite consistent with 
the rule), ought not to be excluded from consider- 
ation. 

Lord Blackurn—My lords, I am of the same opin- 
ion. I must first observe that these letters are not 
and could not be received as being statements by Lady 
Aylesford in themselves. If Lady Aylesford were 
ever so admissible a witness for those purposes, her 
letters would not be evidence. She must be called 
and cross-examined, supposing that she were admissi- 
bleas a witness. I will assume without deciding it, 
that neither Lady Aylesford nor Lord Aylesford, if he 
had been alive, could have been received as an admis- 
sible witness in this suit. Does that in the slightest 
degree prevent the admissibility of these letters, sup- 
posing them to be such as I assume at present that 
they are, that is to say, that they come within the 
class of evidence of conduct which, as it will be con- 
tended, is according to Morris v. Davies, 5 Cl. & F. 
163, evidence leading to the conclusion that the child 
was not legitimate, was not the child of the per- 
son whom the marriage tie made the husband? As- 
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suming that they would be part of such conduct, can 
they be rejected because they contain distinct state- 
ments, which, if Lady Aylesford were an admissible 
witness and giving the evidence, would be direct and 
positive evidence upon the subject? Lagree entirely 
with what has just been said by the noble and learned 
Earl, that those statements would not prove the mat- 
ter, but Lam utterly unable to perceive how they 
could justify the rejection of the letters if in other re- 
spects they are admissible. It is very proper to recol- 
lect that we should guard ourselves against the prej- 
udice which a persou who was not skilled in the law 
and trained to consider evidence might very likely 
take up in consequence of sucha statement one way 
or the other; but I donot think that is any reason at 
all for rejecting the letters. 

Lord Bramwell—My lords, I must trouble your 
lordships with a few words, because I raised a doubt 
asto whether the rule of law referred to by Mr. 
Davey was stillin existence. That doubt is removed, 
not merely by the authorities cited by Mr. Davey, but 
also by the reason of the thing as put by him, that is 
tosay, that it isa positive rule of law, and that it is 
not expressly abrogated by statute. Just one 
word more as to the admissibility of these letters. 
As mere declarations byLady Aylesford, of course 
they would not be admissible as part of the 
conduct, part of the res geste; and it seems 
to me that if Mr. Davey’s objection were well 
founded, he might equally have taken it as to the con- 
duct of the parties in Paris and what Lady Aylesford 
said should be done with the child. But I think that 
objection would have been an unfounded one, because 
whatever reason there is for the parent not giving evi- 
dence in the witness-box to bastardize the child, that 
is a reason that does not apply as to evidence given of 
the conduct of the parent showing that the child§was 
abastard. One may put this case, supposing the 
question was as to the legitimacy of acertain child; 
supposing there was reasonably good evidence given— 
not conclusive evidence, but good evidence—that the 
father was away altogether, say in America, while the 
mother was here in England, during the time within 
which the child must have been begotten to have been 
born when it was born; and supposing that in order 
to corroborate it those who affirmed the illegitimacy 
of the child proposed to give in evidence that the hus- 
band, who upon his return lived with his wife, 
though she had this child, always treated the child, 
unkindly or distantly, and in his will gave money to 
his other children but gave none to this child, surely 
that would be a legitimate piece of evidence; but it 
would be the conduct of the parent that would be 
given in evidence for the purpose of bastardizing the 
child of the wife begotten during marriage. I think 
therefore that upon that principle this evidence is ad- 
missible. Lord Fitzgerald concurred. 

The letters were then put in and read. 


——_——_—————- 


CONTRACT—ANTICIPATORY BREACH—LEASE— 
COVENANT TO REBUILD, 
COURT OF APPEAL, QUEEN’S BENCH DIVISION, 
JANUARY 13, 1886. 


JOHNSTONE V. MILLING.* 


In a lease of premises for a term of twenty-one years deter- 
minable by the lessee at the end of the first four years by 
a six months’ notice, the lessor covenanted to rebuild the 
premises after the expiration of the first four years of the 
term upon a six months’ notice from the lessee requiring 


* 16 Q. B. Div. 460. 








him to do so. Before the expiration ofthe first four years 
of the term the lessor on many occasions told the 
lessee that he would be unable to procure the money 
for rebuilding the premises. The lessee consequently 
gave the requisite notice to determine the term at the end 
of the first four years. After the determination of the 
lease he continued to occupy the premises for some 
months, paying rent to the lessor’s morgagees, on the 
chance, as he stated, of the lessor’s procuring the money 
to rebuild. The lessor being however unable to rebuild 
the premises, the lessee claimed damages against him for 
breach of the contract to do so. Held, that the covenant 
to rebuild never having been actually broken, because the 
lessee had before the time for its performance determined 
the term, he could not recover unless there had been a 
breach of contract by anticipation by reason of a wrong” 
ful repudiation of his covenant by the lessor before the 
time for performance. That what had been said by the 
lessor did not amount to such a repudiation, and that 
such repudiation before the time of performance ar- 
rived would not amount to a breach of the contract, un- 
less the lessee elected to treat it as putting an end to the 
contract except for the purposes of an action for such 
breach; and the lessee not having so elected, he could not 
maintain his claim. 


HE head-note states the case. 


Foote, for plaintiff. 
Brooke Little, for defendant. 


LorpD Esuer, M. R. The question before us arises 
entirely on the counter-claim. The claim therein set 
up is for damages for breach of a covenant in a lease 
whereby the landlord undertook to rebuild the prem- 
ises upon notice. Itis quite clear that there was no 
breach of the covenant in the ordinary sense of the 
term, because no notice to rebuild had been given,and 
the tenant had exercised the right given him by the 
lease of putting an end tothe term at the expiration 
of the first four years, and consequently the lease was 
determined before the time at which the obligation to 
rebuild under the covenant would have accrued. The 
lease being so put an end to, it is quite clear that the 
lessee could not sue the lessor for a breach of the coy- 
enant in not rebuilding after the expiration of the 
fouryears. That being so, the cause of action is thus 
shaped on behalf of the defendant. It is alleged that 
a breach of the contract was committed by the plain- 
tiff before the end of the four years, inasmuch as he 
had declared that he was unable and would be unable 
to find the money for rebuilding when the time came. 
It is insisted that such declaration amounted to a dec- 
laration of his intention not to perform the contract, 
and was intended as arepudiation of it,or that if it was 
not so intended the expressions used by the plaintiff 
were such that the defendant was entitled to treat 
them as equivalent to a repudiation of the contract; 
and it is accordingly contended that there was a breach 
of the contract by anticipation before the time for its 
performance arrived, for which the defendant was en- 
titled to damages, and that the fact that the defend- 
ant afterward exercised his option of determining the 
lease is immaterial, for in so doing the defendant only 
acted for the benefit of the landlord in order to mini- 
mize the damages arising from his repudiation of the 
contract. The evidence shows, and the County Court 
judge has found as a fact, that the lessor did a consid- 
erable time before the expiration of the four years, in 
answer to the questions of the lessee, repeatedly say 
that he was unable, and would be unable, to find the 
money for rebuilding, and the judge finds that in con- 
sequence the defendant surrendered the lease. It ap- 
pears however from the evidence that he did not at 
once throw up the lease and give the premises into 
the hands of the plaintiff, but that he waited till the 
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last six months of the four years and then gave the 
requisite notice to determine the term in accordance 
with the provisions of the lease. Upon these findings 
the County Court judge decided that the defendant 
could not maintain his counter-claim. The case then 
went to the Divisional Court, which held that either 
upon those findings, or ou the inferences that ought 
to be drawn fromthem, the defendant had a right of 
action on the covenant, and therefore that the County 
Court judge was wrong. Now on what principle can 
it be that the defendant had a right of action on the 
covenant? As I have said, it cannot be on the ground 
that there was a breach of the covenant in the ordi- 
nary sense of the term, because the defendant never 
gave any notice to rebuild, and he put an end to the 
term, so that the time when the covenant was to be 
performed never arrived. Accordingly the defendant 
has recourse to the doctrine laid down in several cases 
cited, the best known of which is perhaps the case of 
Hochster v. De la Tour, 2 E. & B. 678; 22 L. J. (Q. B.) 
455. In those cases the doctrine relied on has been 
expressed in various terms more or less accurately; 
but I think that inall of them the effect of the lan- 
guage used with regard to the doctrine of anticipatory 
breach of contract is that a renunciation of the con- 
tract, or in other words a total refusal to perform it, 
by one party before the time for performance arrives, 
does not by itself amount toa breach of contract, but 
may be so acted upon and adopted by the other party 
as a rescission of the contract as to give an immediate 
right of action? When one party assumes to renounce 
the contract, that is, by anticipation refuses to per- 
form it, he thereby, so far as he is concerned, declares 
his intention then and there to rescind the contract. 
Such a renunciation does not of course amount to a 
rescission of the contract, because one party to a con- 
tract cannot by himself rescind it, but by wrongfuliy 
making such a renunciation of the contract he entitles 
the other party, if he pleases, to agree to the contract 
being put an end to, subject to the retention by him of 
his right to bring an action in respect of such wrong- 
ful rescission. The other party may adopt such re- 
nunciation of the contract by so acting upon it as in 
effect to declare that he too treats the contract as at 
an end, except for the purpose of bringing an action 
upon it for the damages sustained by him in conse- 
quence of such renunciation. He cannot however 
himself proceed with the contract on the footing that 
it still exists for other purposes, and also treat such 
renunciation as an immediate breach. If he adopts 
the renunciation, the contract is at an end except for 
the purposes of the action for such wrongful renuncia- 
tion; if he does not wish to do so, he must wait forthe 
arrival of the time when in the ordinary course a 
cause of action on the contract would arise. He must 
elect which course he will pursue. Such appears to me 
to be the only doctrine recognized by the law with re- 
gard to anticipatory breach of contract. We are 
asked, as it seems to me, by the counsel for the de- 
fendant to lay down a new principle, but I do not 
think we can do so consistently with the established 
doctrines of law on the subject. We have therefore 
to consider whether the defendant can bring his case 
within the doctrine as the anticipatory breach of con- 
tract as already laid down. The first question is 
whether the plaintiff intended to repudiate the con- 
tract when he made the statements relied upon with 
regurd to his inability to find the money for rebuild- 
ing. Did he mean to say that whatever happened, 
whether he came into money or not, his intention was 
not to rebuild the premises? It does not seem to me 
that what he said naturally leads to the inference that 
such was his intention, and [ think, having regard to 
the terms of his finding, that the County Court judge 
declined to draw that inference. If he declined to do 





so, I think we ought not to do so, unless it is a neces- 
sary inference from what the plaintiff said. It does 
not appear to me that itis. If we ought not to draw 
that inference from what the plaintiff said, it seems to 
me to follow as a matter of course that the defendant 
was not entitled to draw it; and the result is that the 
defendant fails in the very first point which it is nec- 
essary for him to establish, viz., that the plaintiff at 
the time when he made these declarations of his ina- 
bility to find the money for rebuilding intended to re- 
pudiate his liability on the contract, or that he made 
use of expressions entitling the defendant to suppose 
that hedid so. That being so, his case is gone; but 
assuming the contrary, then comes the question 
whether the defendant elected to treat the plaintiff's 
statement as a wrongful repudiation of the contract. 
That involves first of all the question whether he 
could so treat it. The contract made between the 
plaintiff and the defendant was the whole lease. The 
covenant in question is a particular covenant in the 
lease, not going to the whole consideration. If there 
were an actual breach of such a covenant at the time 
fixed for performance such breach would not, accord- 
ing to the authorities, entitle the tenant to throw up 
hislease. That being so, I do not hesitate to say, 
though it is not necessary in this case to decide the 
point, that an anticipatory breach could not entitle 
him to do so, and that it does not appear to me that 
he could elect to rescind part of the contract. There- 
fore it seems to me that the defendant could not elect 
to put an end to the contract in consequence of what 
the plaintiff stated. But whether he could do so or 
not it seems to me that in fact he didnot. He did not 
renounce the lease or give up the premises. He did 
not do any act which affected the existence of the con- 
tract. He made no declaration of intention to treat 
it as rescinded except for the purpose of bringing his 
action upon it. On the contrary, at the time fixed by 
the contract he gave the requisite notice to determine 
the lease. I think therefore that on every point vec- 
essary to establish his counter-claim the defendant 
fails. For these reasons, with great deference to the 
Divisional Court, before whom these points do not ap- 
pear to have been developed so clearly as they have 
been before us, [ think their decision cannot be sup- 
ported, and thatthe judgment of the County Court 
judge was correct. 

Corton, L. J. In this case the defendant set up a 
counter-claim in respect of the alleged breach ofa 
covenant in alease of premises by the plaintiff to the 
defendant. The County Court judge at the trial ar- 
rived at certain findings, upon which he gave judg- 
ment iu favor of the plaintiff, but which in the opin- 
ion of the Divisional Court entitled the defendant to 
judgment. By the terms of the lease the obligation 
of the landlord on the covenant to rebuild the prem- 
ises could not arise till after the expiration of four 
years, at which period, under the provisions of the 
lease, the lessee might, and in fact did, determine the 
term by six months’ notice. Under these circum- 
stances, if an action were brought against the land- 
lord for breach of covenant in respect merely of his 
not rebuilding after the expiration of four years, it 
would be impossible to maintain such a breach of cov- 
enant, for the covenant clearly is only to rebuild if the 
defendant continued tenant, and the defendant had 
himself put an end to the tenancy. But it is said that 
before the defendant gave the notice to determine the 
tenancy, and before the end of the four years, mat- 
ters happened which were sufficient to entitle the de- 
fendant to maintain an action on the covenant to re- 
build. The County Court judge finds that both before 
and after the surrender of the lease (meaning, as I un- 
derstand, by the term “‘surrender’’ the notice te de- 
termine the lease), the plaintiff told the defendant 
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that he was unable and would be unable to find the 
money for rebuilding the premises. The Divisional 
Court thought that this declaration amounted to such 
a repudiation of the contract by the plaintiff before 
the time for performance had arrived as to entitle the 
defendant, in accordance with the doctrine laid down 
in the case of Hochster v. De la Tour, 2 E. & B. 678; 22 
L. J. (Q. B.) 455, to bring an action for breach of the 
contract. That doctrine seems to be, that where a 
party to a contract has made statements before the 
time for performance has arrived importing a refusal 
to perform or to be bound by the contract, the other 
party, if he chooses, may elect to act upon such state- 
ments as arenunciation of the entire contract, and 
may thereupon treat the same as a breach of the con- 
tract and bring his action. If he so elects, his elec- 
tion relieves the other party from any further obliga- 
tion under the contract, and enables both parties to 
make arrangements for the future on the footing that 
the contract has been once for all broken, and is at an 
end. Thelaw is thus stated by Cockburn, C. J., in the 
case of Frost v. Knight, L. R.,7 Ex. 111: ‘*The law 
with reference to a contract to be performed at a fu- 
ture time, where the party bound to _ perform- 
ance announces prior to the time his inten- 
tion not to perform it, as established by the 
cases of Hochster v. De la Tour, 2 E. & B. 678; 22 L. J. 
(Q. B.) 455, and Danube and Black Sea Company v. 
Xenos, 13 C. B. (N. 8.) 825; 31 L. J. (C. P.) 284, on the 
one hand, and Avery v. Bowden, 5 E. & B. 714; 26 L.J. 
(Q. B.) 3; Reid v. Hoskins, 6 E. & B. 953; 26L. J. 
(Q. B.) 5; and Barwick v. Buba, 2 C. B. (N. 8.) 563; 26 
L. J. (C. P.) 280, on the other, may be thus stated. 
The promisee, if he pleases, may treat the notice of 
intention as inoperative, and await the time when the 
contract is to be executed, and then hold the other 
party responsible for all the consequences of non-per- 
formance; but in that case he keeps the contract alive 
for the benefit of the other party as well as his own: 
he remains subject to all the obligations and liabilities 
under it, and enables the other party not only to com- 
plete the contract, if so advised, notwithstanding his 
previcus repudiation of it, but also to take advantage 
of any supervening circumstance which would justify 
him in declining to complete it; on the other hand,the 
promisee may, if he thinks proper, treat the repudia- 
tion of the other party as a wrongful putting an end 
to the contract, and may at once bring his action as 
on a breach of it; and in such action he will be enti- 
tled to such damages as would have arisen from non- 
performance of the contract at the appointed time, 
subject however to abatement in respect of any cir- 
cumstances which may have afforded him the means 
of mitigating his loss.’’ That expression of the law 
was cited with approval by Keating, J., in the case of 
Roper v. Johnson, L. R., 8 C. P. 167. It must be taken 
therefore that the law is that when one party has done 
an act which amounts to a wrongful renunciation of 
the contract, and the other has acted upon it as such, 
there is a cause of action in respect thereof, but when 
the other has not done so, then both the purties, as 
well he who has attempted to renounce the contract 
as he who asserts its existence, are entitled to the ben- 
efit of its provisions. 

The Divisional Court in the present case treated the 
statements made by the plaintiff asa renunciation of 
the contract within the doctrine I have mentioned. I 
cannot say I think they were right in so doing. But 
assuming that they were, I can find no case which 
shows that the doctrine in question applies to the re- 
nunciation of one particular covenant or stipulation 
in acontract such as a lease, which contains many. 
And as at present advised, I am not favorably im- 
pressed with the view that the doctrine would apply 





to the case of a lease where the tenant cannot, in con- 
sequence of the refusal by the landlord to perform a 
particular covenant, put an end to the entire contract. 
But however that may be, we have first to arrive at 
the conclusion that there was a renunciation of the 
contract. If the County Court judge had found that 
there was such arenunciation, it might have been nec- 
essary to decide the other questions as to the effect of 
it, but all that is stated in the finding is that the 
plaintiff said that he was and would be unable to find 
the money for rebuilding. Whether such a statement 
amounted to a renunciation of the contract must de- 
pend on the circumstances of the case and the nature 
of the contract. Here the plaintiff, though not a mon- 
ied man, was the owner of the property included in 
the lease subject to mortgages, and there might be, 
and seems to have been, some expectation on his part 
of getting the money for the purpose of rebuilding 
advanced on the property by the mortgagees. It seems 
to me that it would be a reasonable construction of 
his statements that they rather meant that he was 
afraid, and was under the impression that he would 
not be able to get the money than that he did not in- 
tend to perform the contract even if hecould get it. 
The County Court judge does not find that he re- 
nounced the contract, and that being so, we ought not, 
I think, to put that construction on what he said. 
The evidence, as appearing on the judge’s notes, 
seems to merather contrary to that construction, be- 
cause it would seem from the defendant’s own evi- 
dence that he did not himself so understand the 
plaintiff's statements, for he says that he continued 
the tenancy after the lease expired on the chance of 
the plaintiff's getting the money. The defendant ap- 
pears to have thought it on the whole the best course 
to act on the contract, and not to treat it asat anend, 
but togive notice underit to determine the lease be- 
fore the time arrived at which the plaintiff's obliga- 
tion to rebuild was to arise. It seems to me therefore 
that there was nothing amounting to a renunciation 
of the contract by the plaintiff, and that if there were 
the defendant did not adopt it, but treated the con- 
tractas still existing. For these reasons I think the 
decision of the Divisional Court was wrong. 


Bowen, L. J. Lamofthe sameopinion. The ques- 
tion which we have to decide arises with regard to the 
defendant’s counter-claim. The claim made by the de- 
fendant is upon a covenant by which the plaintiff un- 
dertook, after the expiration of four years from the 
commencement of the term, to rebuild the premises 
upon notice from the defendant to do so. The de- 
fendant said that before the time had arrived for the 
performance by the plaintiff of this obligation he repu- 
diated his liability on the contract, and so conferred 
an immediate right of action on the defendant. We 
have therefore to consider upon what principles and 
under what circumstances it must be held that a 
promisee who finds himself confronted with a decla- 
ration of intention by the promisor not to carry out 
the contract when the time for performance arrives, 
may treat the contract as broken, and sue for the 
breach thereof. It would seem on principle that the 
declaration of such intention by the promisor is not 
in itself, and unless acted on by the promisee, a breach 
of the contract; and that it only becomes a breach 
when it is converted by force of what follows it into a 
wrongful renunciation of the contract. Its real opera- 
tion appears to be to give the promisee the right of 
electing either to treat the declaration as brutum 
fulmen, and holding fast to the contract to wait till 
the time for its performance has arrived, or to act 
upon it and treat it asa final assertion by the prom- 
isor that he is no longer bound by the contract, and a 
wrongful renunciation of the contractual relation into 
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which he has entered. But such declaration only be- 


comes a wrongful act if the promisee elects to treat it 
asauch. If he does so elect, it becomes a breach of 
contract, and he can recover upon it as such. Upon 
looking to the reason of the thing it seems obvious 
that in the latter case the rights of the parties uuder 
the contract must be regarded as culminating at the 
time of the wrongful renunciation of the contract, 
which must then be regarded as ceasing to exist ex- 
cept for the purpose of the promisee’s maintaining his 
action upon it; it would be unjust and inconsistent 
with all fairness that the promisee should be entitled 
to bring his action as upon a wrongful renunciation of 
the contract, and yet to treat the contract as still open 
and existing with regard to the future, Such being 
the reason of the thing, the authorities seem all to be 
the same way. In Hochsterv. Dela Tour, 2 E. & B. 
678; 22 L. J. (Q. B.) 455, Lord Campbell thus expresses 
the doctrine: ‘ But it is surely much more rational, 
and more for the benefit of both parties, that after the 
renunciation of the agreement by the defendant the 
plaintiff should be at liberty to consider himself ab- 
solved from any future performance of it, retaining 
his right to sue for any damage he has suffered from 
the breach of it.’’ In the passage cited by my Brother 
Cotton from Frost v. Knight, L. R., 7 Ex. 111, Cock- 
burn, C. J., points out that there are these two alter- 
natives open to the promisee, and that it isa condition 
essential to his right to sue upon a repudiation of the 
contract before the time for performance as upon a 
breach that he should thenceforth treat the con- 
tract as at an end except for the purpose of 
being sued upon. Such being the doctrine on the 
subject, the question arises whether it is applicable to 
the case of alease. It has been decided in Surplice v. 
Farnsworth,7 M. & G. 576, that a tenant could not 
throw up his tenancy on the breach of u stipulation 
that the landlord should put the premises in repair. 
No one ever yet heard of an attempt to put an end to 
a lease in respect of a breach of covenant, except in 
cases where the term was made dependent upon the 
performance of the covenant asa condition. No case 
has been cited in which it has been sought to apply the 
doctrine of Hochster v. De la Tour,2 E. &. B. 678; 22 
L. J. (Q. B.) 455, to such a case as this, or to any case 
where the promisee sought to keep open the contract 
after the alleged repudiation of the promisor, and also 
to sue for damages for such repudiation as for a 
breach. Itis not necessary to decide a point, but I 
very much doubt whether the doctrine of Hochster v. 
De la Tour, 2 E. & B. 678; 22 L. J. (Q. B.) 455, is appli- 
cable in such a case as this between lessor and lessee. 
Apart however from this question I think that the court 
below were wrong with regard to the inferences of fact 
which they drew. The claim being for wrongful repu- 
diation of the contract it was necessary that the plain- 
tiff's language should amount to a declaration of in- 
tention not to carry out the contract, or that it should 
be such that the defendant was justified in infer- 
ing from it such intention. We must construe 
the language nsed by the light of the contract and the 
circumstances of the case in order to see whether there 
was in this case any such renunciation of the con- 
tract. It seems to me that the County Court judge 
was of the contrary opinion, and looking to the whole 
history of the transaction, [cannot say that he was 
wrong. Unless the language of the plaintiff can only 
reasonably be construed as importing such renuncia- 
tion, I think the court below ought not to have disre- 
garded the finding, and treated what the plaintiff said 
as amounting to a renunciation of thecontract within 
the doctrine to which I have alluded. Further, as- 
suming that there was evidence to support a finding 
that what the plaintiff said was a renunciation of the 
contract, there does not seem to me to be a tittle of 
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evidence to show that the defendant ever elected to 
treat it as such, and all reason and authority, as I have 
said, appear to me toshow that he must so elect to 
treat it in order that it may constitute a breach of the 
contract. It appears to me therefore that the case for 
the defendant entirely fails. For these reasons I think 
that the appeal should be allowed. 

Appeal allowed. 

[See Burtis v. Thompson, 42 N. Y. 246; 8. C., 1 Am. 
Rep. 516; Halloway v. Griffith, 32 Iowa, 409; S. C.,7 
Am. Rep. 208; Dugan v. Anderson, 36 Md. 567; 8S. C., 
11 Am. Rep. 509; Daniels v. Newton, 114 Mass. 530; 8S. 
C., 19 Am. Rep. 384, and note, 394; and dicta of 
Dwight, Com’r, in Howard v. Daly, 61 N. Y. 362.—Ep.] 


—_——_>—__—— 


NEW YORK COURT OF APPEALS ABSTRACT, 


ACCOUNT — CORRECTING MISTAKE.—Where an ac- 
count has been adjusted by the parties, if any mistake 
is subsequently discovered, the whole account need 
not be opened and re-adjusted, but the mistake may 
be corrected, and the rights of the parties re-adjusted 
as to such mistake. March 23, 1886. Carpenter v. 
Kent. Opinion by Earl, J. 


CRIMINAL LAW—JUROR—OPINION—HOMICIDE—PRE- 
MEDITATION AND DELIBERATION.—(1) On examina- 
tion as to competency, it appeared that a jurorina 
murder case had read newspaper accounts of the hom- 
icide, but had no ‘formed impression about it” or 
“firm opinion.’”’ Such opinion or impression as he 
had he could lay aside and sit asa juror in this case, 
ana under an impartial verdict according to the evi- 
dence. Held, that he was qualified to sit. (2) De- 
fendant, on November 13, 1884, bought a revolver and 
a box of cartridges. On the evening of the same day 
and inthe forenoon of the 14th, he sought and re- 
ceived instructions as to their use. He returned home 
about eleven in the forenoon of the 14th; his wife was 
in the yard hanging clothes upon the line; he did not 
speak but waited until she had finished, then followed 
her into the house, closed the door, locked it, and 
then shot her to death. Held, that the evidence was 
such as to leave no doubt as to the existence of every 
element constituting the crime of murder. March 23, 
1886. People v. Otto. Opinion by Danforth, J. 


FRAUD—RESCISSION AND SUIT FOR DAMAGES—ELEC- 
TION—LACHES—RES ADJUDICATA.—(1) Upon the dis- 
covery of fraud in a transaction involving the transfer 
of property, the party aggrieved hasa right either to 
restore what has been received and claim restoration 
to the position occupied before the agreement by her, 
or keep what has been received, and prosecute for 
the damages alleged to have been sustained. Both of 
these remedies cannot be pursued, as they are incon- 
sistent with each other, and the election of either pre- 
cludes a resort to the other. (2) The richt to rescind 
a contract for fraud must be exercised immediately 
upon its discovery, and any delay in doing so, or the 
continued employment, use and occupation of the 
property received under the contract, will be deemed 
an election to affirm it. Schieffer v. Dietz,83 N. Y. 
300. (3) Plaintiff brought suit to recover damages for 
fraud by defendant in getting her to accept his note 
for $5,000 in settlement of claims against him as ex- 
ecutor of his father’s estate. Defendant answered 
that by a decree of a Surrogate’s Court upon his final 
accounting as executor, he was released and dis- 
charged from all liability to the plaintiff in this action, 
that afterward plaintiff brought proceedings to vacate 
and set aside said decree by reason of the same matter 
alleged in the complaint in this action. The surrogate 
denied the application. Held, that plaintiff's applica- 
tion to vacate the decree was not such an election as 
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precluded her maintaining this action, nor was the 
surrogate’s adjudication a bar. March 26, 1886. Strong 
vy. Strong. Opinion by Ruger, C. J. 


HIGHWAY—DEDICATION—ACCEPTANCE BY PUBLIO— 
EVIDENCE — OBSTRUCTION — PENAL CopDg, § 385.—- (1) 
The acceptance by the public of a highway, dedicated 
by the owner of the premises to that purpose, may be 
proved by public use or by the acts and conduct of the 
public authorities recognizing and adopting it. Cook 
v. Harris, 61 N. Y. 448; Holdane v. Trustees of Cold 
Spring, 21 id. 474; McMannis v. Butler, 51 Barb. 436. 
(2) Defendant was convicted of interfering with and 
obstructing a public street in Buffalo by maintaining 
and continuing therein a building contrary to the 
provision of section 385 of the Penal Code. The dedi- 
cation of the street to the use of the public for its full 
width was proved by the map of the original owner, 
and was not disputed. Held, that the conviction 
should be affirmed. March 23, 1886. People v. Lohfelem. 
Opinion per Curiam. 


JUDGMENT—RES ADJUDICATA.—The plaintiff sued 
defendant in the City Court of Brooklyn and also in 
the Superior Court of the city of New York, to re- 
cover dividends. Inthe Superior Court the defend- 
ant pleaded the pendency of the City Court action, 
but this plea was defeated. By supplemental answer 
he then set up that judgment as a bar in the City 
Court action. Held, that the judgment was an ad- 
judication that the two actions were not for the same 
cause. March 26, 1886. Lorillard v. Clyde. Opinion 
by Earl, J. 


LANDLORD AND TENANT—USE AND OCCUPATION— 
GRANTOR REMAINING IN POSSESSION.—To maintain 
an action for use and occupation, the plaintiff must 
prove not only titlein himself and occupancy by de- 
fendant, but also that the conventional relation of 
landlord and tenant exists between the parties. 
Thompson v. Power,60 Barb.476; Sylvester v.Rawlston, 
31 id. 286; Hall v. Southmayd, 15 id. 36. It need not 
be created by a written instrument or express agree- 
ment, yet there must be proof of circumstances au- 
thorizing an inference that the parties intended to as- 
sume such relation. Benjamin v. Benjamin, 5 N. Y. 
388; authorities, swpra. Defendant, prior to June 7, 
1883, as assignee for the benefit of creditors, took title 
to a factory and machinery therein contained, and on 
that day sold the premises to plaintiff, and on June 21, 
1883, gave him the deed therefor. There was no proof 
of any use or occupation of the premises by defendant 
except such as might be implied from his omission to 
remove certain stock belonging to him as assignee 
which remained on the premises for two months after 
the date of the deed. Held, that the subsequent pos- 
session of the vendor continued to be of the same 
character as that which attended its inception unless 
charged by contract entered into during its continu- 
ance. It is said in Woodfall Land. & Ten. (J0th ed.) 
714, that ‘‘a vendor who remains in possession of part 
of the property after the execution of the conveyance 
does not thereby becomes tenant to the purchaser nor 
liable to him in an action for use and occupation.” 
Citing Tew v. Jones, 13 M. & W. 12, and this is uni- 
formly the language of the text writers. See Taylor 
Land. & Ten. (5th ed.), § 636; Dait Vend. & Purch. 
816; Boston v. Binney, 11 Pick. 1; Greenup v. Vernon, 
16 Ill. 26. March 23,1886. Preston v. Hawley. Opin- 
ion by Ruger, C. J. 


ENTRY TO MAKE REPAIRS — DEDUCTION OF 
RENT.—Where a lease provides that the lessor may en- 
ter and make repairs thereon during the term, and no 
provision is made for a suspension of rent, the tenant 
can have no deduction thereof during the time of the 





repairs. March 26, 1886. McClenahan v. Mayor, etc. 
Opinion by Miller, J. 

NEGLIGENCE — HORSE-CAR CROSSING RAILROAD 
TRACK—DEGREE OF CARE.—A horse-car company when 
approaching a place where its tracks cross those of a 
steam railroad is bound to use the highest degree of 
care and prudence, the utmost human skill and fore- 
sight to avoid accident. Ingalls v. Bills, 9 Metc. 1; 
Hegeman v. West R. Co., 13 N. Y. 9; Bowen v. N. Y. 
C. R. Co., 18 id. 410; Deyo v. N. Y.C. R., 34 id. 9; 
Maverick v. Eighth Ave. R. Co.. 36 id. 378; Caldwell v. 
N. J. Steamboat, 47 id. 282. March 26, 1886. Codding- 
ton v. Brooklyn, etc., R. Co. Opinion by Earl, J. 


OFFICE AND OFFICER—SERVING FOR LESS THAN SAL- 
ARY—ACCOUNT STATED—ESTOPPEL.—Au officer of a 
municipal corporation cannot be compelled to tako 
less compensation for his services than that fixed by 
statute. People, ex rel. Satterlee,v. Board, etc., 75 N. Y. 
38; People v. French, 91 id. 265; Kehn v. State, 93 id. 
291, distingu:shed. The plaintiff here received into 
his hands sufficient to pay the amount of fees to which 
he was entitled, which were fixed by law, and volun- 
tarily paid the same over to the city less the amount 
agreed upon. He made repeated annual reports, each 
one of which was equivalent to an account stated, and 
finally he made asettlement of his entire claim by ac- 
cepting areceipt for the balancein his hands, thus 
carrying into effect the agreement he had made, and 
virtually releasing the city from any additional or 
further claim. Hehas thus estopped himself from 
claiming the benefit of the principle decided in the 
cases cited. March 23, 1886. Hobbs v. City of Yonk- 
ers. Opinion by Miller, J. 


SHIP AND SHIPPING—DEMURRAGE—DELAY BY CON- 
SIGNEL.—A consignee, who at the time is owner of the 
cargo is liable to the owner or master of the vessel for 
damages in the nature of demurrage for an unreason- 
able delay in discharging the vessel after arrival, 
although the bill of lading contains no stipulation as 
to demurrage, and prescribes no time within which 
the cargo shall be discharged. Hanly v. Brooklyn Ice 
Co., 14 Blatchf. 522; Cross v. Beard, 26 N. Y. 85; Ful- 
ton v. Blake, 5 Biss. 371. March 23, 1886. Scholl v. 
Albany & Rens., etc., Co. Opinion by Andrews, J. ~ 


VILLAGE—LAYING OUT STREET — DEVIATION FROM 
PETITION.—A deviation from the lines stated in the 
petition for laying outa street ina village incorpora- 
ted under chapter 219 of Laws of 1870, invalidates the 
proceedings. If upon the hearing. or at any time after 
presentation of the petition, before final action 
thereon, and before the road was actually laid out, the 
trustees found it was necessary to change the line or 
route or to take other land not specified in the peti- 
tion, then the proceedings should have been aban- 
doned and a new petition filed, and anew proceeding 
commenced de novo. It is true that the variation here 
is not great; but ifa change in the center line of the 
road for onerod can be justified, if the trustees had 
jurisdiction to make such a change, then it is difficult 
to perceive how their power could be limited. They 
might change the road for two rods, or three rods, 
and thus take lands not described in the petition orin 
the notice which they were required to give, and the 
only limitation upon their power would probably be 
that they were to lay the street in substantially the 
same direction as that mentioned in the petition and 
through the same land. Wethink the safer and bet- 
ter rule, the application and operation of which can 
cause no great inconvenience or embarrassment, is to 
hold that the trustees in such cases must follow the 
precise description contained in the petition. March 
26, 1886. People, ea rel. Johnson, v. Village of Whit- 
ney’s Point. Opinion by Earl, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKS—FORGERY OF CHECK BY DEPOSITOR’S CLERK 
—NEGLECT OF DEPOSITOR TO EXAMINE VOUCHERS— 
ESTOPPEL.—In an action growing out of successive al- 
terations of bank checks, when under the evidence 
fair ground for controversy appears as to whether the 
officers of the bank exercised due caution before pay- 
ing the altered checks, and whether the depositor 
omitted, to the injury of the bank, to do what ordi- 
nary care and prudence required of him, it is not 
proper to withdraw the case from the jury. It seems 
to us that if the case had been submitted to the jury, 
and they had found such negligence upon the part of 
the depositor as precluded him from disputing the cor- 
rectness of the account rendered by the bank, the ver- 
dict could not have been set aside as wholly unsup- 
ported by the evidence. In their relations with de- 
positors, banks are held, as they ought to be, to rigid 
responsibility. But the principles governing those re- 
lations ought not to be so extended as to invite or en- 
courage such negligence by the depositors in the ex- 
amination of their bank accounts as is inconsistent 
with the relations of the parties, or with those estab- 
lished rules and usages, sanctioned by business men 
of ordinary prudeace and sagacity, which are or ought 
to be known to depositors. We must not be under- 
stood as holding that the examination by the depos- 
itor of his account must be so close and thorough as to 
exclude the possibility of any error whatever being 
overlooked by him. Nor do we mean to hold that the 
depositor is wanting in proper care when he imposes 
upon some competent person the duty of making that 
examination, and of giving timely notice to the bank of 
objections to the account. If the examination is made 
by such an agent or clerk in good faith, and with ordi- 
nary diligence, and due notice given of any error in 
the account, the depositor discharges his duty to the 
bank. But when, as in this case, the agent commits 
the forgeries which misled the bank and injured the 
depositor, and therefore has an interest in concealing 
the facts, the principal occupies no better position 
than he would have done had no one been designated 
by him to make the reguired exumination—without at 
least showing that he exercised reasonable diligence 
in supervising the conduct of the agent while the lat- 
ter was discharging the trust committed to him. In 
the absence of such supervision, the mere designation 
of an agent to discharge a duty resting primarily upon 
the principal cannot be deemed the equivalent of per- 
formance by the latter. While no rule can be laid 
down that will cover every transaction between a bank 
and its depositor, it is sufficient to say that the latter's 
duty is discharged when he exercises such diligence 
as is required by the circumstances of the particular 
case, including the relations of the parties and the es- 
tablished or known usage of banking business. Weis- 
ser v. Denison, 10 N. Y. 70; Welsh v. German-Ameri- 
can Bank, 73 id. 424; S. C., 29 Am. Rep. 175; Frank v. 
Chemical Nat. Bank, 84 N. Y. 213; S. C., 38 Am. Rep. 
501. Manufacturers’ Nat. Bank v. Barnes, 65 Ill. 69; 
8. C.,16 Am. Rep. 576; National Bank v. Tappan, 6 
Kans. 456, 467, distinguished. An instructive case is 
that of Dana v. National Bank of the Republic, 132 
Mass. 156, 158, where the issue was between the bank 
and its depositor in reference to a check which the 
latter’s clerk altered after it had been signed, and be- 
fore it was paid by the bank. The court said that the 
plaintiffs, who were the depositors, owed to the bank 
“the duty of exercising due diligence to give it infor- 
mation that the payment was unauthorized; and this 
included not only due diligence in giving notice after 
knowledge of ‘the forgery, but also due diligence in 





discovering it. If the plaintiffs kuew of the mistake, 
or if they had that notice of it which consists in the 
knowledge of facts which, by the exercise of due care 
and diligence will disclose it, they failed in their duty, 
and adoption of the check and ratification of the pay- 
ment will be implied. They cannot now require the 
defendant to correct a mistake to its injury, from 
which it might have protected itself but for the negli- 
gence of the plaintiffs. Whether the plaintiffs were 
required in the exercise of due diligence to read the 
monthly statements or to examine the checks, and 
how careful an examination they were bound to make 
and what inferences are to be drawn, depend upon the 
nature and course of dealing between the parties, and 
the particular circumstances under which the state- 
ments and checks were delivered to them.’’ So in 
Hardy v. Chesapeake Bank, 51 Md. 591; S. C.,34 Am. 
Rep. 325, which was also a case where checks forged 
by the confidential clerk of the depositor had been paid 
by the bank, and as shown by the pass-book, were 
charged to his account. The court, upon an elaborate 
review of the authorities, said upon the general ques- 
tion that “ there is a duty owing from the customer to 
the bank to act with that ordinary diligence and care 
that prudent business men ordinarily bestow on such 
cases, in the examination and comparison of the debits 
and credits contained in his bank or pass book, in or- 
der to detect any errors or mistakes therein. More 
than this under ordinary circumstances could not be 
required.’ It results from what has been said that 
the court erred in peremptorily instructing the jury to 
find for the plaintiffs. Railroad Co. v. Stout, 17 Wall. 
663; and Cooke v. U. S., Wiggins v. Burkham, Danav. 
National Bank of the Republic, and Harding v. Chesa- 
peake Bank, ubi supra. Leather Manuf’rs’ Nat. Bank 
v. Morgan. March 1, 1886. Opinion by Harlan, J. 


CONSTITUTIONAL LAW—INTERNAL REVENUE—EX- 
PORTATION STAMP.—(1) The exportation stamp re- 
quired to be affixed to every package of tobacco in- 
tended for exportation, before its removal from the 
factory, again declared constitutional, and the decis- 
ion in Pace v. Burgess, 92 U. 8. 372, reaffirmed; Bur- 
well v. Burgess, 32 Gratt. 472, disapproved. (2) An ex- 
cise laid on tobacco before its removal from the fac- 
tory, is not aduty on “exports,” or ‘“‘on articles ex- 
ported,’’ within the prohibition of the Constitution, 
even though the tobacco be intended for exportation. 
We have lately decided in Coe v. Errol, 116 U. S. 517, 
that goods intended for exportation to another State 
are liable to taxation as part of the general mass of 
property of the State of their origin until actually 
started in course of transportation to the State of their 
destination, or delivered to a common carrier for that 
purpose, provided they are taxed in the usual way in 
which such property is taxed, and not taxed by reason 
or because of such exportation, or intended expor- 
tation, and that the carrying of them to and 
depositing them at a depot for the purpose of 
transportation is no part of that  transporta- 
tion. Now the constitutional prohibition against tax- 
ing exports is substantially the same when directed to 
the United States as when directed to a State. Inthe 
one case the words, ** No tax or duty shall be laid on 
articles exported from any State.’”’ Art. 1, § 9, par. 5. 
In the other they are, “‘No State shall, without the 
consent of Congress, lay any imposts or duties on im- 
ports or exports.’’ Art. 1,§10, par. 2. The prohibi- 
tion in both cases has reference to the imposition of 
duties on goods by reason or because of their exporta- 
tion, or intended exportation, or whilst they ure being 
exported. That would be laying a tax or duty on ex- 
ports, or on articles exported, within the meaning of 
the Constitution. But a general tax laid on all prop- 
erty alike, and not levied on goods in course of expor- 
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tation, nor because of their intended exportation, is 
not within the constitutional prohibition. How can 
the officers of the United States, or of the State, know 
that goods apparently part of the general mass, and 
not in course of exportation, will ever be exported? 
Will the mere word of the owner that they are in- 
tended for exportation make them exports? This 
cannot for a moment be contended. It would not be 
true, aud would lead to the greatest frauds. April 5 
1886. Turpin v. Burgess. Opinion by Bradley, J. 
TAXATION OF PROPERTY OF UNITED STATES 
spy A STATE.—The question presented by this writ of 
error is whether lands in the State of Tennessee, 
which pursuant to the acts of Congress for the lay- 
ing and collecting of direct taxes, are sold, struck 
off and purchased by the United States for the 
amount of the tax thereon, and are afterward 
sold by the United States for a larger sum, or 
redeemed by the former owner, are liable to be 
taxed under authority of the State while so owned by 
the United States. The judgment of the Supreme 
Court of Tennessee rests upon the position that these 
lands, although lawfully purchased by the United 
States, and owned by the United States at the time of 
being taxed under the laws of the State, were not ex- 
exempt from State taxation, because they had not 
been expressly ceded by the State to the United States. 
We are unable to reconcile this position with a just 
view of the rights and powers conferred upon the na- 
tional government by the Constitution of the United 
States. While the power of taxation is one of vital 
importance, retained by the States, not abridged by 
the grant of a similar power to the government of the 
Union, but to be concurrently exercised by the two 
governments, yet even this power ofa State is subor- 
dinate to and may be controlled by the Constitution 
of the United States. That Constitutionand the laws 
made in pursuance thereof are supreme. They con- 
trol the Constitutions and laws of the respective 
States, and cannot be controlled by them. The people 
of a State give to their government aright of taxing 
themselves and their property at its discretion. But 
the means employed by the government of the Union 
are not given by the people of a particular State, but 
by the people of all the States; and being given by all, 
for the benefit of all, should be subjected to that gov- 
ernment only which belongs to all. All subjects over 
which this sovereign power of a State extends are ob- 
jects of taxation; but those over which it does not extend 
are upon the soundest principles exempt from taxation. 
The sovereignty of a State extends to every thing 
which exists by its own authority, or is introduced by 
its permission; but does not extend to those means 
which are employed by Congress to carry into execu- 
tion powers conferred on that body by the people of 
the United States. The attempt to use the taxing 
power of a State on the means employed by the gov- 
ernment of the Union, in pursuance of the Constitu- 
tion, is itself an abuse, because it is the usurpation of 
a power which the people of a single State cannot 
give. The power to tax involves the power to de- 
stroy; the power to destroy may defeat and render 
useless the power to create; and there is a plain repug- 
nance in conferring on one government a power to 
control the constitutional measures of another, which 
other, with respect to those very measures, is declared 
to be supreme over that which exerts the control. 
The States have no power, by taxation or otherwise, 
to retard, impede, burden, or in any manner control 
the operations of the constitutional laws enacted by 
Congress to carry into execution the powers vested in 
the general government. Such are the outlines, 
mostly in his own words, of the grounds of the judg- 
ment delivered by Chief Justice Marshall in the great 





case of McCulloch v. Maryland, in which it was deci- 
ded that a statute of the State of Maryland, imposing 
a tax upon the issue of bills by banks, could not con- 
stitutionally be applied to a branch of the Bank of the 
United States within that State. 4 Wheat. 316, 425- 
431, 436. In Osborn v. Bank of U. S., 9 id. 838, 859-868, 
that conclusion was reviewed in a very able argument 
of counsel, and reaffirmed by the court, and a tax laid 
by the State of Ohio upon a branch of the Bank of the 
United States was held to be unconstitutional. See 
also Providence Bank v. Billings, 4 Pet. 514, 564. Upon 
the same ground the States have been adjudged to 
have no power to lay a tax upon stock issued for 
money borrowed by the United States, or upon prop- 
erty of State banks invested in United States stock. 
Weston v. City Council of Charleston, 2 Pet. 449, 467; 
Bank of Commerce v. New York, 2 Black, 630; Bank 
Tax case, 2 Wall. 200; Banks v. Mayor, 7 id. 16. Even 
in the courts of the several States the decided and in- 
creasing preponderance of authority is in favor of the 
absolute exemption of all property of the United 
States from State taxation. The only instances that 
have been brought to our notice in which a State court 
has conntenanced the right of a State to tax any prop- 
erty of the United States are the judgment now under 
review; some remarks in Louisville v. Com., 1 Duv. 
295, in which the only matter in issue was a tax laid 
by the State of Kentucky on property of one of its 
own municipal corporations; a dictum in People v. 
Shearer, 30 Cal. 645, 658; and two cases in the Supreme 
Court of Pennsylvania, not found in the regular series 
of its reports, but only in law periodicals, and in a re- 
print of one of themin acollection of nist prius and 
other cases. Com. v. Young, 1 Hall’sL. J. 47; 8. C., 
Bright, 302; Roach v. Philadelphia Co.,2 Am. L. J. 
(N. 8.) 444. On the other hand, the necessary exemp- 
tion of allthe property of the United States from 
State taxation has been recognized by the highest 
courts of Illinois, California and Kansas, inthe cases 
already cited; and by those of Virginia, Connecticut, 
Iowa and Wisconsin. W.U. Tel. Co. v. Richmond, 
Gratt. 1, 30; Andrews v. Auditor, 28 id. 115, 124; West 
Hartford v. Water Com’rs, 44 Conn. 360, 368; Chicago, 
R. I. & P. R. v. Davenport, 51 Iowa, 451, 454; Wiscaqn- 
sin Cent. R. v. Taylor Co., 52 Wis. 37, 51,52. An ex- 
amination of the existing statutes of the several States 
shows this result: In at least twenty-six States — 
namely, Massachusetts, Connecticut, New Jersey, 
Delaware, Maryland, South Carolina, Vermont, Maine, 
Ohio, Indiana, Michigan, Wisconsin, Lowa, Kansas, 
Nebraska, Minnesota, Alabama, Mississippi, Louisi- 
ana, Arkansas, Texas, Florida, West Virginia, Califor- 
nia, Oregon and Nevada—all property of the United 
States is expressly exempted from taxation. In Rhode 
Island, New York, Illinois and Missouri ‘all lands 
belonging to the United States” are exempted; and in 
New York also ‘“‘all property, real or personal, ex- 
empted from taxation under the Constitution of the 
United States.” In Georgia the phrase is ‘‘all public 
property;’’ and in Tennessee, ‘‘All property belong- 
ing to the United States used exclusively for public 
purposes.”” In New Hampshire, North Carolina and 
Kentucky the exemption is of certain public buildings 
and the lands on which they stand. In three States 
only—namely, Pennsylvania, Virginia and Colorado— 
is no exemption of property of the United States ex- 
pressly declared. But it may be remembered that the 
act of Congress for the admission of Colorado provided 
in the most sweeping terms that the State should im- 
pose no tax on lands or property when belonging to, 
or thereafter purchased by, the United States. Const. 
& Charts. 1246. And no State court has more strongly 
stated the absolute exemption of property of the 
United States from State taxation than the Court of 
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Appeals of Virginia has in a recent case, saying: “It 
is very clear that the States are prohibited from tax- 
ing either the property of the Federal government, or 
the instrumentalities by which its powers are carried 
into execution. This doctrine is well settled.”” W.U. 
Tel. Co. v. Richmond, 26 Gratt. 1. Van Brocklin v. 
Anderson. March 7, 1886. Opinion by Gray, J. 


INTERSTATE COMMERCE—TAXATION OF SLEEP- 
ING CARS.—A privilege tax imposed upon sleeping cars, 
the property of a corporation having no domicile in 
the State imposing the tax, the cars themselves hav- 
ing no situs for the purposes of taxation in such State, 
is an interference with interstate commerce, and can- 
not be enforced when such cars are used in passing 
and repassing through the State. The case of Attor- 
ney-General v. London & N. W. Ry. Co., in the Court 
of Appeal (6 Q. B. Div. 216), before Lord Chief Justice 
Coleridge and Lord Justices Baggallay and Brett, 
affirming the judgment of thé Exchequer Division (5 
Exch. Div. 247) is instructive in the above point of 
view as to the subject in hand. There the railway 
company attached to its night trains sleeping car- 
riages for the accommodation of such of its first-class 
passengers as might choose to avail themselves of it. 
For the use of these carriages they were charged an 
extra sum in addition to the ordinary first-class fare. 
Besides couches with pillows, sheets and blankets, 
each carriage contained a lavatory and other conve- 
niences. Passengers using such carriages were not dis- 
turbed during the night by demands for their tickets, 
and if they arrived at their destination in the night 
the passengers were allowed to remain in their beds 
until the morning. Under a statute imposing a per- 
centage duty “upon all sums received or charged for the 
hire, fare, or conveyance of passengers’? on any rail- 
way, the government claimed and was allowed the 
duty on the extra sum charged for the use of the 
sleeping carriage. That case isin harmony with the 
views before taken in regard to the presentcase. The 
fare puid by the interstate passenger to the railroad 
company, and that paid to the plaintiff, added to- 
gether, were merely a charge for his conveyance in a 
particular way, and there was really but one charge 
for the transit, though the total amount paid was di- 
vided among two recipients. The service of a sin- 
gle one, of interstate transit, with certain accommo- 
dations for comfort, and what was paid to the plaintiff 
was part of a charge for the conveyance of the passen- 
ger. The views above expressed are in harmony with 
numerous decisions which have been made by this 
court on the subject to which they relate. In Almy v. 
State, 24 How. 169, a stamp tax had been imposed by 
the State on bills of lading for the transportation of 
gold or silver from any point within the State to any 
point without it, and was held by this court to be in- 
valid, andin Woodruff v. Parham, 8 Wall. 123, 138, it 
was said by this court, Mr. Justice Miller delivering 
its opinion, that that stamp tax “ was a regulation of 
commerce, a tax imposed upon the transportation of 
goods from one State to another, over the high seas, in 
conflict with the freedom of transit of goods and per- 
sons between one State and another, which is within 
the rule laid down in Crandall v. Nevada, 6 Wall. 35, 
aud with the authority of Congress to regulate com- 
merce among the States.”” In the State Freight Tax 
case, 15 Wall. 232, 281, it was said that a State cannot 
tax persons for passing through or out of it; that in- 
terstate transportation of passengers is beyond the 
reach of a State Legislature; and that a tax upon it 
amounts to a tax upon the passengers transported. In 
Railroad Co.v. Maryland, 21 Wall. 456, 472, Mr. Justice 
Bradley, in speaking for the court, said that a Stute 
cannot impose a tax or duty on the movements or op- 
erations of commerce between the States, because it 





would be regulation of such commerce “‘in a manner 
which is essential to the rights of all, and therefore re- 
quiring the exclusive legislation of Congress,’’ being 
“a tax because of the transportation,” and ** therefore 
virtually a tax on the transportation.” The decisions 
in the various cases in this court on the subject of a 
tax by a State on the bringing in of passengers from 
foreign countries, and which are collected and com- 
mented on by Mr. Justice Miller in delivering the 
opinion of this court in Head Money cases, 112 U.S. 
580, 591, show it to be a settled matter that to tax the 
transit of passengers from foreign countries or be- 
tween the States isto regulate commerce. The prin- 
ciples which governed the decisions in Welton v. Mis- 
souri, 91 U. S. 275; Guy v. Baltimore, 100 id. 434, and 
Moran v. New Orleans, 112 id. 69, holding unlawful the 
State taxes in those cases on interstate commerce in 
merchandise are equally applicable to the tax in this 
case onthe transit of passengers. The rule which 
governs the subject is accurately and tersely stated by 
Mr. Justice Field in delivering the opinion of the court 
in Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196, 
211. The case of Telegraph Co. v. Texas, 105 U.S. 460, 
in regard of a State tax on telegraphic messages sent 
out of a State, is a kindred case. The whole subject, 
in reference to a State tax imposed for selling goods 
brought into a State from other States, was recently 
fully considered by this court in Walling v. Michigan, 
6 Sup. Ct. Rep. 454; and in that case Mr. Justice Brad- 
ley, speaking for the court, says: ‘‘ We have also re- 
peatedly held that so long as Congress does not pass 
any law to regulate commerce among the several 
States, it thereby indicates its will that such com- 
merce shall be free and untrammelled.’’ See Welton 
v. Missouri, 91 U. 8S. 275, 282; Machine Co. v. Gage, 
100 id, 676, 678; County of Mobile v. Kimball, 102 id. 
691, 697; Gloucester Ferry Co. v. Pennsylvania, 114 id. 
196, 204; Brown v. Houston, id. 622, 631, where the 
cases on that point are collected. Osborne y. Mobile, 
16 Wall. 479, and Wiggins Ferry Co. v. East St. Louis, 
107 U. S. 365, distinguished. Southern Car Co. v. 
Gaines, 3 Tenn. Ch. 587, disapproved. Pickard v. Pull- 
min Southern Car Co. March 1, 1886. Opinion by 
Blatchford, J. 


EXECUTION—SETTING ASIDE SALE FOR FRAUD AND 
INADEQUACY OF PRICE.—It isaprinciple of law as well 
as of natural justice, that greater consideration and 
care are due to persons known to be unable to take 
care of themselves than to those who are fully able to 
doso. The driver of wu team, seeing a child or a 
woman, ora person of known feeble intellect in the 
street, is bound to exercise greater care and diligence 
to avoid doing them harm than would be obligatory if 
it was agrown andcapable man. In dealing with a 
man whose rights, without his knowledge, but which 
by due diligence he might know, are passing away by 
lapse of time into another’s hands, the latter may per- 
haps justify himself in the eye of the law (though not 
in conscience) in preserving a wary and crafty silence, 
so as to put his victim off his guard and bring him 
within his own power, while he would be perfectly in- 
excusable in taking such advantage of a woman, un- 
skilled in business, and unused to the stratagems 
which are sometimes resorted to by unscrupulous per- 
sons. In view of this just standard of human action, 
which a court of equity always recognizes, the conduct 
of the defendant Graffam appears in a very unenvia- 
ble light. What is the scheme which has been carried 
out and is now sought to be sustained in this court? 
Nothing more nor less than to get and keep possession 
of the complainant’s property, worth $10,000, to satisfy 
a paltry claim of less than$200; and this has been accom- 
plished by keeping from her all knowledge of the de- 
vice, lulling her into security until the year for re- 
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demption passed by, having her operations watched 
and her footsteps dogged, and clandestinely seizing 
possession in her temporary absence. Is is insisted 
that the proceedings were all conducted according to 
the forms of law. Very likely. Some of the most 
atrocious frauds are committed in that way. Indeed, 
the greater the fraud intended the more particular the 
parties to it often are to proceed according to the 
strictest forms of law. Considering the amount of the 
stake to be won, and the overwhelming ivjury to be 
inflicted upon an unsuspecting woman, it is difficult 
to regard with equanimity the proceedings of the de- 
fendant asthe year of redemption drew to its close, 
and after it had terminated. The fact is virtually ad- 
mitted that he kept up a regular corps of spies to 
watch her movements while she was laying out hun- 
dreds of dollars in repairs to the property, in order to 
find a favorable moment, when she was absent, to take 
possession of her home and that he seized such a mo- 
ment, and did take possession and remove all her fur- 
niture and chattels, even to her clothing and private 
papers, and virtually turned her into the streets. 
These admitted facts are enough of themselves to 
show the animus and intent of the defendant. No 
man with an honest purpose could have done this, 
whatever aggravation he may have had relating to the 
payment of his claim. There were other methods to 
which he could and would have resorted. <A piano or 
a mirror would probably have satisfied his whole 
claim. The pretense that before striking the blow he 
gave the complainant warning by calling upon herand 
telling her that he had bought the premises, and that 
she must settle the case, does not palliate the defend- 
ant’s conduct or change its bearing on the case. It 
was evidently done, not for the purpose of getting his 
money, or getting an arrangement, but to givea bet- 
ter coloring to his proceedings. In any light in which 
Graffam’s conduct may be viewed, it is clear that he 
did not pursue an open, straightforward course. As 
we view the proofs, he evidently conceived the design 
of getting complainant’s property for a mere nominal 
consideration, or else of getting her into his power so 
as to compel her to comply with any exorbitant de- 
mands he might choose to make. He knew she was 
ignorant of the sale, and of the position in which the 
sale placed her. He stood by and saw her expending 
large sums of money on the property in total uncon- 
sciousness of his proceedings, and of the means of in- 
juring her which he held in his hands. Instead of un- 
deceiving her, he gave a mere perfunctory notice that 
if she did not settle the claims which he held he would 
have to take it out of her property, and pursued just 
such a course as was calculated to lull instead of ex- 
citing any suspicion of the real danger in which she 
stood; all the time purposing to take possession of the 
property for his own use as soon as her back was 
turned, and keeping spies to watch her proceedings, 
and to find a favorable opportunity of clandestinely 
slipping into the premises in her absence. If this is 
not fraud, we should have great difficulty in defining 
what fraud is. In this country Lord Eldon’s views 
were adopted at an early day by the courts, und the 
rule has become almost universal that a sale will not 
be set aside for inadequacy of price, unless the inade- 
quacy be so great as to shock the conscience, or unless 
there be additional circumstances against its fairness ; 
being very much the rule that has always prevailed in 


. England as to setting aside sales after the master’s re- 


port had been confirmed. Livingston v. Byrne, 11 
Johns. 555, 566 (1814); Williamson vy. Dale, 3 Johns. 
Ch. 290, 292 (1818); Howell v. Baker, 4 id. 118 (1819); 
Tiernan y. Wilson, 6 id. 411 (1822); Duncan v. Dodd, 2 
Paige, 99 (1830); Collier v. Whipple, 13 Wend. 224, 226 
(1834); Tripp v. Cook, 26id, 143; Lefevre v. Laraway, 





22 Barb. 167, 173; Seaman v. Riggins, 22 N. J. Eq. 214; 
Eberhart v. Gilchrist, 11 id. 857; Campbell v. Gardner, 
id. 424; Marlatt v. Warwick, 18 id. 108; Klcepping v. 
Stellmacher, 21 id. 328; Wetzler v. Schaumann, 24 id. 
60; Carson’s Sale, 6 Watts. 140; Surget v. Byers, 
Hemp. 715; Byers v. Surget, 19 How. 303; Andrews v. 
Scotton, 2 Bland, 629; Glenn v. Clapp, 11 Gill & J. 1; 
House v. Walker, 4 Md. Ch. 62; Young v. Teague, 
Bailey Eq. 14; White v. Floyd, Speer Ch. 351; Hart v. 
Bleight, 3 T. B. Mon. 273; Reed vy. Carter, 1 Blackf. 
410; Pierce v. Kneeland, 7 Wis. 224; Montague v. 
Dawes, 14 Allen, 369; Drinan v. Nichols, 115 Mass. 353. 
From the cases here cited we may draw the general 
conclusion that if the inadequacy of price is so gross 
as to shock the conscience, or if in addition to gross 
inadequacy, the purchaser has been guilty of any un- 
fairness, or has taken any undue advantage, orif the 
owner of the property, or party interested in it has 
been, for any other reason, misled or surprised, then 
the sale will be regarded as fraudulent and void, or 
the party injured will be permitted to redeem the 
property sold. Great inadequacy requires only slight 
circumstances of unfairness in the conduct of the 
party benefited by the sale to raise the presumption of 
fraud. Graffam v. Burgess. March 1, 1886. Opinion 
by Bradley, J. Miller, Wood, Matthews and Gray, 


JJ., dissenting. 
——————_»___——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—TAXATION—ASSESSMENT OF 
COST OF REPAVING HIGHWAYS.—A board of viewers 
arbitrarily designated a portion of the city of Pitts- 
burgh that should pay the cost of repaving the road- 
way of a public street, and apportioned among and 
assessed upon the properties in the designated locality 
the cost of repaving. Held, that the legislation au- 
thorizing sucha system of taxation was unconstitu- 
tional. The viewers have the power to carve out ar- 
bitrarily a district from the general municipality that 
shall, in whole or in part, bear the burden of the pro- 
posed alteration or repairs. This involves a principle 
of taxation that we refused to acknowledge in the 
cases of the Washington Avenue, 69 Penn. St. 364, and 
the Saw Mill Run Bridge, 85 id. 169; it is utterly vic- 
ious, and can be sustained by no authority. That any 
part of a municipality should be arbitrarily set apart 
by a board of viewers, and specially taxed for an im- 
provement which belongs tothe whole of it,is a 
proposition involving so gross perversion of constitu- 
tional right that it will not bear discussion. The 
viewers also, without any fixed rule, but according to 
theirown notions as to what the property-owner 
ought to pay, are to apportion the tax as they may 
think proper. Thus, we have first, the uncertainty as 
to what the district shall be, and second, of the 
amount of the tax, and both are made to depend upon 
the judgment of a board of viewers. The Constitu- 
tion provides that “all taxes shall be uniform, upon 
the same class of subjects, within the territorial iimits 
of the authority levying the tax, and shall be levied 
and collected under general laws.” The Legislature 
has the right to confer upon municipalities the power 
to assess the cost of local improvements upon the 
properties benefited thereby, such as a sewer which is 
designed for the drainage of a particular street or lo- 
cality, or a sidewalk, without which a house, in a 
town or city, cannot be said to be finished, though the 
public has the right of way over it, the greater benefit 
of which results tothe property itself. But when we 
come to a street or other highway, which is primarily 
designed, not for the use or welfare of the inhabitants 
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of any particular locality, but for the public at large, 
the case is very different. It then becomes utterly 
unjust to charge the cost of what is purely a public 
improvement, designed exclusively for the general 
welfare upon the property ofa few individuals, who 
however they may be incidentally benefited, have 
neither been consulted, nor their profit or conven- 
ience regarded. There is some show of reason why 
the original cost of grading and pavinga street ina 
populous municipality should be charged upon the 
adjacent property, for it receives from the improve- 
ment some benefit of a local character, but when this 
is done it has fully paid for all its local advantages, 
and it canuot thereafter be charged for maintenance 
and repairs. Penn Sup. Ct. Jan. 4, 1886. Jn re Pav- 
ing of Tenth Street. Opinion by Gordon, J. 


RULE OF EVIDENCE.—A statute providing that 
“it shall not be necessary to prove an actual sale of 
intoxicating liquors iu any building, place or tenement 
in order to establish the character of such premises as 
acommon nuisance, but the notorious character of 
any such premises * * * shall be evidence that 
such premises are nuisances within the meaning of 
* * * this chapter,” is constitutional, the jury free 
to acquit or convict upon the whole evidence. Doubt- 
less there is a distinction, observed by careful writers, 
between character and reputation; “character,’’ 
where the distinction is observed, signifying the real- 
ity and “‘reputation’’ merely what is reported as un- 
derstood from report to be the realty, about a person 
or thing. The word ‘“character’’ howeveris often 
used as synonymous with and in the sense of “ repu- 
tation.’”” Wethink it is clearly so used in section 3. 
The word is used twice in section 3, first in its more 
proper sense and secondly as synonymous with repu- 
tation. To hold that the word has the same sense in 
both instances would be to hold that the General As- 
sembly has enacted the self evident proposition that 
“the notorious character of the premises’’ shall be 
evidence of their character. To interpret the word as 
used in section 3 the second time as synonymous with 
reputation does not render section 3 unconstitutional 
within either State v. Kartz, 13 R. I. 528, or State v- 
Beswick, id. 211. The fault of the provision con- 
demned in State v. Kartz was that it made mere repu- 
tation criminal and so exposed aman to punishment 
as acriminal for what other people said about him. 
The fault of the provision condemned in State v. Bes- 
wick was that it made reputation prima facie evidence 
and thus made it the duty of the juryto convict on 
such evidence, if unrebutted, whether satisfied by it 
of the guilt of the accused or not. Section 3, as we in- 
terpret it, simply makes the reputation of a place evi- 
dence of its character, but it leaves the jury free to 
find the accused guilty or not according as they are 
satisfied of his guilt or not by the evidence. We see 
no reason to think that such an enactment is uncon- 
stitutional. R. I. Sup. Ct. Nov. 9, 1885. State v. 
Wilson. Opinion by Durfee, C. J. 


CRIMINAL LAW—SALE OF INTOXICANTS TO MINORS— 
AGENT'S DISOBEDIENCE.—A licensed liquor dealer is 
criminally liable for the sale of intoxicating liquors by 
his bar-tender to minors, although he has forbidden 
him to make such sales. Com. v. Emmons, 98 Mass. 6; 
McCutcheon v. People, 64 Ill. 606; Barnes v. State, 19 
Conn. 398; State v. Hartfield, 24 Wis. 60; Ulrich v. 
Com., 6 Bush, 400; Redgate v. Haynes, 1 Q. B. Div. 
89; Mullins v. Collins, L. R., 9 Q. B. 294; Conedy v. Le 
Cocq, 23 Am. Law Reg. 768. When the agent, as in 
this case, is set to do the very thing which, and which 
only, the principal’s business contemplates, namely, 
the dispensing of liquors to purchasers, the principal 
must be chargeable with the agent’s violation of legal 





restrictions on that business. His gainsare increased, 
and he must bear the consequences. The fact that he 
has given orders not to sell to minors only showsa 
bona fide intent to obey the law, which all the author. 
ities say is immaterial, in determining guilt. The 
court may regard such fact in graduating punish- 
ment, when it has a discretion.. The cases therefore 
which hold that such orders will exculpate the princi- 
pul are inconsistent with the rule that in such case in- 
tent is immaterial. Ifintent is not an ingredient in 
the offense, it logically follows that it must be imma- 
terial whether orders are given or not, for he who 
does by another that which he cannot lawfully do in 
person must be responsible for the agent’s act, in fact 
it is his act. Ifthe principal makes such sale at his 
peril, and is not excusable because he did not know or 
was deceived, for the reason that he was bound to 
know, and if he was not certain, should decline to sell 
ortake the hazard, it cannot be that, by setting 
another to do his work, and occupying himself else- 
where and otherwise, he can reap the benefit of his 
agent’s sales,and escape the consequences of the 
agent’s conduct. It would be impossible to effectu- 
ally enforce a statute of this kind if that were al- 
lowed, and no license would ever be suppressed. The 
law would soon become a dead letter. Md. Ct. App. 
June 23, 1885. Carroll v. State. Opinion by Irving, J. 


WIFE, WHEN UNDER CONTROL OF HUSBAND.— 
The defendant was tried for keeping a common nuis- 
ance. It appeared at the trial that sales of liquor were 
made by her twice in her husband’s presence, and 
once while he was inthe yard. Held, that an instruc- 
tion tothe jury that ‘“‘no presumption arises that 
sales made by the wife, when the husband is on the 
estate, or on the premises, not in her presence, are 
made under constraint of the husband, and the de- 
fendant would be liable for any such sale so made,” 
was erroneous, as tending to instruct the jury that the 
husband must be immediately and visibly present, or 
the wife would be liable. Itis true that if the wife 
acts in the absence of her husband, there is no pre- 
sumption that she acts under his coercion; but if the 
husband is near enough for the wife to act under his 
immediate influence and control, though not in the 
same room, heis not absent, within the meaning of 
the law. Com. v. Burk, 11 Gray, 437, 438. This prin- 
ciple was restated and applied in a case where, if it 
appeared at all where the husband was, he was in the 
barn while the sales were made in the house. Com. v. 
Munsey, 112 Mass. 287. That case was, if any thing, 
stronger than the present; for there the wife was com- 
plained of as a common seller, whereas, in the present 
case (for keeping a nuisance), the sales do not con- 
stitute the offense, but are only evidence of it (Com. 
vy. Patterson, 188 Mass. 498), and as the husband “ was 
a cripple, generally at home, except that he could hop 
out,”’ it is conceivable that his wife might be so far 
free from his influence as to be answerable for the 
sale, and yet not so independent as to be deemed to 
have acquired control of the place. See Com. v. 
Churchill, 136 Mass. 148, 151. The ruling sustained in 
Com. v. Roberts, 132 Mass. 267, concerned unlawful 
sales made by a woman while her husband was at sea, 
and while therefore his absence could not be disputed. 
Mass. Sup. Ct. Jan. 7, 1886. Commeonwealth v. Flaherty. 
Opinion by Holmes, J. 


ELECTION — REGISTRATION — LIABILITY OF SELECT~ 
MEN FOR ERASING NAME OF VOTER.—The name ofa 
voter was on the register of voters, and he appeared 
before the selectmen, and gave satisfactory evidence 
of his qualifications as a voter. The selectmen then 
erased his name from the register, depriving him of 
his right to vote at the next election. Held, that the 
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arasure of the name was an injury to the voter, for 
which, if wrongful, the selectmen were liable, even if 
the erasure was not willfully made. The rights of the 
voter in approaching the polls are indeed dependent 
upon the voting-list, and the words ‘‘and no person 
shall vote at an election, whose name has not been 
previously placed on such list,” refer to the alphabeti- 
callist furnished to the officers conducting the elec- 
tion. Pub. Stat., ch. 7, § 9. But the voting-list de- 
pends on the registration, which has been theretofore 
made. When therefore the defendants struck the 
plaintiff's name from the register, they effectually de- 
prived him of his right to vote at any subsequent elec- 
tion until it was restored thereto. It was the duty of 
those conducting the election to refuse his vote. The 
erasure of his name was the injury which he sus- 
tained, and if this was wrongful he might maintain an 
action therefor, if at a meeting held for the purpose of 
registration, he had appeared before the selectmen, 
and furnished them with proper and sufficient evi- 
dence of his qualifications. Lombard v. Oliver, 3 
Allen, 1, and 7 Allen, 155; Harris v. Whitcomb, 4 Gray, 
433. The fact that if he had formally tendered his 
vote, which had been refused, he might also have 
maintained an action for such refusal by reason of 
having furnished to the selectmen sufficient evidence 
of his qualifications as a voter before the close of reg- 
istration, and requested that his name be put upon 
the list, should not deprive him of his remedy for the 
injury done him by the removal of his name from the 
register. Pub. Stat., ch. 7, § 10; Blanchard v. Stearns, 
5 Mete. 298, 301. Whether he appeared before the 
selectmen, before the close of registration, for the 
purpose of having his name put on the register, or it 
being there, to prevent it being taken off, cannot be 
important. The removal of his name was, if wrong- 
ful, a direct injury, which deprived him of his 
right to vote. For this an action may be main- 
tained, although there are also highly penal 
provisions in the statute intended to provide for 
willful violations of the rights of a voter, under 
which the plaintiff does not seek to recover. It 
was not material whether the plaintiff actually ten- 
dered his ballot, as it could not have been received— 
his name not being upon the list. Mass. Sup. Ct. Jan. 
5, 1886. Larned v. Wheeler. Opinion by Devens, J. 


EMINENT DOMAIN — WATER-COURSE — EVIDENCE.— 
Interests in water are subject to the exercise of the 
right of eminent domain, and the taking must be 
evidenced in the same way as the taking of land. The 
act authorizing the the defendants to take, detain and 
use the water from the sources and for the purposes 
therein specified is constitutional. The decisions are 
numerous that private property may be taken by the 
sovereign power of the government inthe exercise of 
the right of eminent domain for purposes of public 
utility. That this may be done when the object is to 
supply a village or community with pure water, and 
though the agency by which it is done may be a pri- 
vate corporation, thereby deriving profit and advant- 
age to itself, is not denied. In such casethe interests 
of the public, from considerations affecting the health 
and comfort of densely populated communities, re- 
quire that private property may be thus appropriated 
for uses which are deemed public. Itis thus that the 
right of the property of private individuals, whether 
it be in lands, or the usufructuary interest in flowing 
water, is made to subserve the public exigencies, and 
for which, under the Constitution, “just compensa- 
tion”? is guaranteed and must be made. “Itis true 
the injury in the one caseis to the land, and in the 
other to the water; but this can make no difference in 
the result. Interests in water, as well as in land, may 
be taken under this act; and both are equally the sub- 





jects of compensation.’’ Denslow v. New Haven & 
Northampton Co., 16 Conn. 103; St. Helena Water Co. 
v. Forbes, 62 Cal. 182; 8. C.,45 Am. Rep. 659. The 
same requirements should apply equally to the taking 
of water from astream in which the plaintiffs have 
valuable riparian rights, as to the taking ofland. Both 
are equally the subjects of property and of compensa- 
tion. Ea parte Jennings, 6 Cow. 526. By the statutes 
of this State the word ‘“‘land”’ includes all tenements 
and hereditaments connected therewith, and all in- 
terests therein. The riparian proprietor may insist 
that this his right to the use of water flowing iu a 
natural stream shall be regarded and protected 
as property. Nuttall v. Bracewell, L. R., 2 Exch. 9. 
Such right is not a mere easement or appurtenance, 
but is inseparably annexed to the soil itself. Dickin- 
son v. Grand Junction Canal Co., 7 Exch. 299; Cary v. 
Daniels, 8 Metc. 480. And the damage for the taking 
of such right may be greater or less according to the 
quantity of water diverted, as the damage may be 
greater or less when measured by the quantity of land 
taken. If it be necessary therefore that the taking of 
land thus appropriated to public use be evidenced by 
some writing defining it by definite and specific 
boundaries, for the same reason should there be like 
evidence of the measure or quantity of water thus 
taken. Without this, no proper estimate of damages 
could be made. Without this, no proper protection 
would be afforded to the parties without resorting to 
the ‘uncertainties of conflicting testimony.’’ Maine 
Sup. Ct. Feb. 2, 1886. Harnor vy. Bar Harbor Water 
Co. Opinion by Foster, J. 


FRAUD—BOND—MERE OPINION AS TO THE LAw.— 
A. conveyed to T., by warranty deed, a parcel of land, 
one boundary of which was described in these words: 
‘*To a stake and stones on the shore of Penobscot bay, 
thonce south-westerly by said shore to the extremity 
of Squam Point.’’ A third party had a right of fish- 
ery, by prior deed, in the waters on that side of the 
parcel, with all privileges necessary for carrying on 
the same, and this prior deed was not mentioned in 
A.’s deed to T. An action of trespass had been brought 
by the third party against T., and judgment recov- 
ered, but damages had not been assessed or execution 
issued. T.’represented to A. that by reason of the 
covenants contained in his deed A. was liable to pay 
whatever damages and costs should be recovered in 
the trespass suit, and A. thereupon executed a bond to 
T. forthe payment of the same. Held, upona billin 
equity brought to cancel that bond, that the represen- 
tations were not such as would warrant a court of 
equity to interfere. Professor Pomeroy, in his work 
on Equity Jurisprudence, discussing the nature of 
fraud and misrepresentations cognizable by a court of 
equity, says: ‘“‘A misrepresentation of the law is not 
considered as amounting to fraud, because, as is gen- 
erally said, all persons are presumed to know the law; 
and it might perhaps be added that such a statement 
would rather be the expression of an opinion than the 
assertion of a fact.”” 2 Pom. Eq. Jur.,§ 877. In Fish 
v. Clelland, 33 Ill. 243, the principle is expressed in 
these words: ‘A representation of what the law will 
or will not permit to be done is one on which the party 
to whom it is made has no right to rely, and if he does 
so it is his folly, and he cannot ask the law to relieve 
him from the consequences.- The truth or falsehood 
of such a representation can be tested by ordinary vig- 
ilance and attention. It is an opinion in regard to the 
law, and is always understvod as such.’’ To the same 
effect may be gited the following authorities: Upton 
v. Tribilcock, 91 U.S. 50; Star v. Bennett, 5 Hill, 303; 
Lewis v. Jones, 4 B. & C. 512; Grant v. Grant, 56 Me, 
573. By this it should not be understood that we 
mean to say that there need be no case of misrepre- 
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sentation in regard to the law where a court of equity 
would not intervene. It may be that if a party should 
intentionally deceive another by misrepresenting 
the law to him, or knowing him to be ignorant of it, 
should thereby knowingly take advantage of his ignor- 
ance for the purpose of deceiving him, a court of 
equity would grant relief on the ground of fraud. But 
we do not feel that this case falls within that princi- 
ple. An examination of the evidence leaves no doubt 
in the mind that the defendant believed the plaintiff 
liable upon his covenants for the amount of damage 
and costs in the Mathews suit. Judgment had been 
rendered against him. Costs and expenses had been 
incurred by him in attempting to maintain his title to 
what undoubtedly he believed his deed included. And 
if his position is correct as to the locatiou of the line— 
if his deed includes the shore—then the’ plaintiff was 
liable on one or more of the covenants at the time the 
bond was given. Harlow v. Thomas, 15 Pick. 69; 
Batchelder v. Sturgis, 3 Cush. 206; Lamb v. Danforth, 
59 Me. 324; Scriver v. Smith, 3 East. Rep. 195; Adams 
v. Conover, 87 N. Y. 422. Sup. Jud. Ct. Me., Feb. 2, 
1886. Abbott v. Treat. Opinion by Foster, J. 


INFANCY—NECESSA RIES—HORSE—OFFER TO RETURN 
AND DEMAND OF PRICE.—An infant bought and paid 
for a horse, and subsequently tendered it back and de- 
manded the money paid. Held, recoverable. Appel- 
lant’s counsel quoted from 1 Pars. Cont. 322 the follow- 
ing: “If an infant advances money on a voidable con- 
tract, which he afterward rescinds, he cannot recover 
the money back, because it is lost to him by his own 
act, and the privilege of infancy does not extend so far 
as to restore this money, unless it was obtained by 
fraud.”” This is not, and never was the law. In 
Shurtleff v. Millard, 12 R. I. 272; S. C., 34 Am. Rep. 
640, the court expressly repudiated Mr. Parsons’ state- 
ment, saying: ‘He cites no authority. The doctrine 
so broadly laid down has been overruled by later au- 
thorities, and this passage has been condemned in 
Robinson v. Weeks, 56 Me. 102-104. Still the last*edi- 
tion of the text-books take no notice of the fact.” 
There is some conflict in the authorities as to whether 
an infant may avoid a contract and recover the money 
paid upon it, without returning the property received 
by him, but there is no substantial differencé upon the 
proposition that where he tenders back all that he re- 
ceives, and seeks a recovery of the money paid by him 
he is entitled to recover it. Our cases, beginning as far 
back at least as Miles v. Lingerman, 24 Ind. 385, hold 
that there may be a recovery, although the property re- 
ceived is not restored; but in this instance our decis- 
ion stops far short of that, for here the contract was 
not for the infant’s benefit, and he offers to restore 
the property received. The theory of the third para- 
graph ofthe plaintiff's answer is that the horse bought 
of him was a necessary, for the reason that the appel- 
lee was engaged in farming, and needed the horse in 
order to successfully carry on his business. The the- 
ory is unsound. The law does not encourage persons 
to engage in business during nonage, but on the con- 
trary, its policy isto keep infants from engaging in 
business until they have attained full age, and upon 
this ground it is uniformly held that articles pur- 
chased for business purposes, whether that of agricul- 
ture or commerce, cannot be deemed necessaries. This 
is the law as the courts declare, even though the in- 
fant depends upon his business for support. Lowe v. 
Griffith, 1 Scott, 458; Latt v. Booth,3 C. & K. 292; 
Mason v. Wright, 13 Metc. 308; Merriam v. Cunning- 
ham, 11 Cush. 40; Decell v. Lewenthal, 57 Miss. 331; 
Grace v. Hale, 2Humph. 28; 1 Rol. Abr. 729; 2 Cro. 494. 
Horses are not necessaries. The court affirmed this 
general rule in Price v. Sanders, 60 Ind. 30, saying: 





“ But it has been pithily and happily said that neces. 
saries do not include horses, saddles, liquors, 
bridles, pistols, powder, whips and fiddles.’’ A ver- 
dict awarding compensation against an infant for the 
hire of horses and gigs was set aside in Harrison y. 
Fane, 1 Man. & G. 550, as perverse. In Wharton v. 
MacKenzie, 5 Q. B. 606, Coleridge, J., very strongly 
declares that horses are not necessaries. The case of 
Hart v. Prater, 1 Jur. 623, cannot be justly considered 
asanexception to the general rule, for although it 
was there held that a horse was a necessary, it was so 
because the infant had been directed to use one by his 
medical adviser, Sir Benjamin Brodie. In sucha case 
as that it may well be that a horse is a necessary in 
the same sense that mediciue and medical services are 
necessaries. Ind. Sup. Ct., Feb. 12, 1886. House vy. 
Alexander. Opinion by Elliott, J. 


MASTER AND SERVANT—INCOMPETENT FELLOW-SER- 
VANTS—PRESUMPTION—CONTRIBUTORY NEGLIGENCE. 
—The contention of appellant is that where one is em- 
ployed as an operative in a particular branch of ser- 
vice, he is bound to investigate and find out at his 
peril whether the common master has used reasona- 
ble care and prudence in the selection of those already 
employed in the same branch of service. The law im- 
poses no such duty. One thus employed is warranted 
in assuming that the master has discharged his duty 
in this respect, and until notice to the contrary is 
brought home to the employee he may safely act upon 
that hypothesis. All that the law demands of one 
thus employed is that he keep his eyes open to what is 
passing before him, and avail himself of such informa- 
tion as he may receive with respect to the habits and 
characteristics of his fellow servants, and if from 
either of these sources he finds one of them, from in- 
competency or other cause, renders his own position 
extra hazardous, it is his duty to notify the master, 
and if the latter refuses to discharge the incompetent 
or otherwise unfit fellow servant the complaining ser- 
vant will have no other alternative but to quit the 
master’s employ. If he does not, he will be deemed to 
have assumed the extra hazard of his position thus oc- 
casioned. The case suggested, it will be perceived, is 
one of mutual negligence. On the part of the master 
it is negligence to retain the derelict servant in his 
employ. It is, onthe other hand, negligence in the 
complaining servant to continue longer in the mas- 
ter’s service unless he intends to assume the extra 
risk himself. Ill. Sup. Ct., Jan. 25, 1886. U.S. Roll- 
ing Stock Co. v. Wilder. Opinion by Mulkey, J. 


MUNICIPAL CORPORATIONS — APPROPRIATIONS FOR 
PUBLIC CONCERTS—STATUTE.—The question is whether 
a statute can be interpreted to authorize a city to ap- 
propriate money for public concerts by a band. The 
statute was passed after the decision in Hood v. 
Mayor, etc., 1 Allen, 103, that the celebration of the 
Fourth of July was not among the “ other necessary 
charges’ for which towns were authorized to expend 
money. Pub. Stat., ch. 27,§10. It provided that by 
a yeaand nay vote of two-thirds of the members of 
each branch present and voting, city councils might 
appropriate a comparatively small sum—not over one- 
fiftieth of one per cent of the valuation for the 
year—for armories, for the celebration of holidays, 
and for other public purposes. The word “ other” 
implies ‘that the celebration of holidays is a pub- 
lic purpose within the meaning of the act, and in- 
dicates that purposes which are public only in that 
sense are included within its scope, although they look 
rather more obviously to increasing the picturesque- 
ness and interests of life than to the satisfaction of 
rudimentary wants, which alone we generally recog- 
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gize as necessary. We know of no simple and merely 
logical test by which the limit can be fixed. It must 
be determined by practical considerations. The ques- 
tion is one of degree. Butin reply to the petitioner’s 
argument, we may say that if the purpose is within 
the act we do not see why the city council may not 
create the occasion. Taking into account the history 
and language of the act, the safeguards attached to the 
exercise of the power,the smallness of the sum allowed 
to be expended, and the fact that it has long been as- 
sumed to be within the power of cities to give concerts 
in the open air, we are not prepared to say that a case 
is presented for an injunction. Mass. Sup. Ct., Jan. 
28, 1886. Hubbard v. City of Taunton. Opinion by 
Holmes, J. 


NEGOTIABLE INSTRUMENT—NOTE PAYABLE IN MER- 
CHANDISE—NON-PRESENTMENT.—-A dealer in articles 
of merchandise executed a note, payable in these ar- 
ticles, on a day certain, at his place of business. He 
has always kept on hand in his stock, at his 
place of busines, sufficient of these articles with 
which to pay the note, and has always been ready and 
willing to pay whenever the note should be presented. 
The note was not presented for payment on due-day, 
nor was the holder present to receive the property. 
Held, that in an action to recover the amount of the 
note in money this readiness to perform was a good 
defense. We infer from the authorities cited by 
plaintiffs that their contention is that the only defense 
available to defendant would have been a plea of ten- 
der; and that to constitute a tender, it was not enough 
that he had on hand, at the time and place of pay- 
ment, the articlesin which the note was payable, and 
was ready to pay whenever it was presented, but that 
notwithstanding the note was not presented,and no 
one was present to receive the articles, yet on the due- 
day defendant was bound to have segregated from his 
stock the exact amount of these articles necessary to 
pay the note, and specifically appropriated them to 
that purpose, and set them apart for the plaintiffs as 
their property; and that this not having been done, 
the note immediately became payable in money. It 
may be conceded that some of the eases seem to fully 
sustain this contention. But we think it would never 
occur to any business man that when a dealer or mer- 
chant gives a note payable at his place of business in 
articles which he there keeps for sale, in order to 
relieve himself from a default which would render the 
note payable in money he must thus segregate and set 
apart out of his stock an amount of these articles equal 
to the amount due, although the note was not pre- 
sented and no one present to receive the property. 
We apprehend it would never occur to him that he 
was required to do more than to keep and have on 
hand in stock sufficient of the articles with which to 
pay whenever the note was presented. It may also be 
conceded that to constitute a tender it would be nec- 
essary to thus set apart the articles as the property of 
the holder of the note; and if the maker desired to 
discharge and satisfy the debt he might undoubtedly 
do this. If this was done, and the articles thereafter 
held as the property of the holder of the note, the re- 
lation of debtor and creditor would no longer exist, 
but that of bailor and bailee. Lamb v. Lathrop, 13 
Wend. 96; Games v. Manning, 2G. Greene, 251; Conn 
v. Gano, 1 Ohio, 484. But the defense here is not that 
defendant has paid or discharged the debt. He still 
owes the note. What is claimed is that defendant 
having always been ready to pay according to the 
terms and conditions of the instrument, there has 
been no default on his part by reason of which he has 
become liable to pay in money. The defense is not 
Payment or tender, but readiness to perform. This 





we think is a good defense, and was fully established. 
See Robbins v. Luce, 4 Mass. 474; Johnson v. Baird, 3 
Blackf. 153, 182. Minn. Sup. Ct., Feb. 17, 1886. Beede 
v. Proehl. Opinion by Mitchell, J. 


PARTNERSHIP—PROMISSORY NOTE BY PARTNER, BUT 
NOT IN FIRM BUSINESS.—One partner cannot, in the 
absence of express authority, bind the firm or his 
copartner by a note, executed by him in the firm 
name, ina transaction wholly outside the apparent 
and actual scope of the partnership business, although 
it may appear that the consideration for the note was 
applied to the payment of a firm debt. Smith v. Sloan, 
37 Wis. 285; 1 Colly. Partn. (Wood’s ed.) 660, 661, 792, 
aud notes; Hickman v. Reineki, 6 Blackf. 387; Ditts 
v. Lonsdale, 49 Ind. 521; Graves v. Kellenberger, 51 id. 
66; Lucas v. Baldwin, 97 Ind. 471. Ind. Sup. Ct., Feb. 
19, 1886. Bays v. Conner. Opinion by Howk, J. 


PLEADING — AMENDMENT — CHANGING ACTION. — 
An amendment of a pleading in an action at law that 
would change the action to one for equitable relief 
cannot be allowed. These actions were brought as 
common-law actions. The complaints are on the com- 
mon counts, for care and feed of horses, and in one 
case for money paid and expended for the use and 
benefit of the defendant, and the usual common-law 
judgments for damages were rendered by the respect- 
ive justices. The proposed amended complaints, had 
they been received, would have converted the actions 
into actions to enforce specific liens. The enforce- 
ment of specific liens is usually a matter of equitable 
cognizance, and although the same power may be con- 
ferred by statute upon courts of law, that does not 
change the nature of the relief granted. It is still es- 
sentially equitable. It has often been ruled that an 
amendment is unauthorized by law which changes a 
pleading in which legal relief is demanded into one for 
equitable relief. This case seems to be within the 
principle of that rule. But the point is directly ruled 
in Johnson v. Filkington, 39 Wis. 62. That was an ac- 
tion to enforce a statutory lien upon defendant’s house 
for work done thereon and materials furnished there- 
for. The complaint contained the necessary aver- 
ments to support a demand forsuch relief. The plain- 
tiff sought to amend his complaint by substituting a 
cause of action for damages for the breach of a con- 
tract in respect to such work and materials. That is 
to. say, he sought to change his action for statutory 
relief equitable in its nature to one for common-law 
relief only cognizable at law. It was held that the 
cause of actiou stated in the proposed amended com- 
plaint was anew and essentially different one from 
that stated in the original complaint; and hence that 
leave to interpose the amended complaint was prop- 
erly refused. The principle of that decision is applica- 
ble here. Wis. Sup. Ct., Feb. 23, 1886. Brothers v. 
Williams. Opinion by Lyon, J. 


—_—_.———————— 


CORRESPONDENCE. 
CODIFICATION — LETTER FROM Ex-SuRROGATE CAL- 
VIN. 


Editor of the Albany Law Journal: 


My attention has been called to a somewhat urgent 
appeal to those who desire the defeat of the proposed 
Code, to communicate with certain members of the 
Legislature to that end; hence I presume that it will 
not be deemed amiss if I shall state briefly why I de- 
sire to have the Code adopted. 

It has seemed to methat the arguments which have 
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been addressed to the Legislature were calculated to 
obscure the real issue. 

The 17th section of the first article of the Constitu- 
tion provides for the appointment of commissioners 
“*whose duty it shall be to reduce into a written and 
systematic Code, the whole body of the law of this 
State, or so much and such parts thereof as to the said 
commissioners shall seem practicable and expedient.” 
Such commissioners were to report to the Legislature, 
and it was to provide for the publication of said Code 
prior to its being presented to the Legislature for 
adoption. 

The provision cited would seem to indicate that the 
constitutional convention and the people believed 
that there was need of codification, but to what ex- 
tent they were not prepared to determine, but thought 
it best to leave that question to the commissioners to 
be appointed, subject nevertheless to the adoption or 
rejection by the Legislature. And so far as codifica- 
tion was contemplated there was made no distinction 
between civil procedure and the common and statute 
law. 

It was therefore the duty of the commissioners to 
codify the whole or part, as they should deem practic- 
able and expedient. And though they deemed it ex- 
pedient first to codify and report the ‘‘Civil Proce- 
dure,” that did not exhaust their functions or com- 
plete their duty; and if they deemed it practicable 
and expedient, they had full authority to continue 
their labors until they had codified ‘‘the whole body 
of the law of this State.” Yet the right to pass upon 
the extent and character of the codification seems to 
have been reserved to the Legislature. 

If Iam right in my interpretation of the Constitu- 
tion, the question left to be considered is, whether 
the proposed Code is likely to be an improvement upon 
our present system of laws. Upon the assumption 
that it shall have a fair trial and such amendments as 
occassion may require. 

It is no answer to the proposed Code that it is im- 
perfect, for no system of law isso perfect that a hy- 
percritical microscopic scrutiny cannot find defects in 
in it. Indeed, perfection is not an attribute of hu- 
manity, and we may be well assured that if we wait 
until perfection shall be attained before we attempt 
improvement, legal reform will never be undertaken, 
much less accomplished; for trialand experience are 
the reliable tests of utility, and will best suggest the 
points of needed amendment. 

The argument that our Code of Procedure required 
numerous amendments goes for nothing, and does not 
prove that we should never have undertaken to re- 
form our practice and pleadings. Such a position 
would paralyze all effort at constitutional or legal im- 
provement, and would have left us and our ancestors 
under the domination of the “ Feudal system.” I 
think that upon a careful investigation it will be found 
that those lawyers who most urgently oppose the pres- 
ent codification are they who would abolish our pres- 
ent system of practice,and return to the uncertain, the 
prolix,the fictitious and the expensive methods which 
it superseded; a calamity which the people are not 
likely to encourage. 

The history of the introduction of all great and 
beneficent improvements teaches that they have been 
but partially and imperfectly apprehended at first,and 
have been improved and developed by trial and atten- 
ded by partial failures, out of which have been wrought 
great successes. 

The objection urged by one of the speakers before 
the joint meeting of the judiciary committees of the 
Senate and Assembly, that the commissioners had 





codified certain parts of the law which the great body 
of the Bar Association of the city of New York and of 
the bar deemed it inexpedient to codify, carries very 
little weight with it, because he assumed to speak for 
the great body of the bar without authority. That 
the commissioners should have had the temerity to 
codify what the Bar Assocfation of the city of New 
York thinks inexpedient was certainly a grievous of- 
fense, but as the Constitution provided that they 
should codify so much and such parts thereof as to the 
said commissioners should seem practicable and ex- 
pedient, and not what the Bar Association of the city 
of New York should deem expedient, their offense 
will be easily condoned. 

The oft repeated objection made by some of the 
senior members of the profession that they will be re- 
quired to re-learn the law if codified does not seem to 
me to affect the question, for if beneficial to the 
younger members, and to the people, by introducing 
more certainty and simplicity into the administration 
of justice, neither the indolence nor the inconvenience 
of the seniors should be permitted to retard the prog- 
ress of necessary reform. 5 

I venture to assert that a proper codification will be 
found sufficiently comprehensive and flexible to in- 
clude the proper facilities for the enforcement of every 
cause of action. These are some of the reasons why 
I am in favor of the adoption of the proposed Code by 
the Legislature, and of giving ita fair trial. AndI 
venture the prediction that if adopted, and trial 
shall point out needed amendments, the Legislature 
will be found equal to its wise improvements, and 
thus set forward the cause of legal reform to the sim- 
plification of judicial proceedings, and the safety of 
popular rights. 

DELANO C. CALVIN. 

NEw York, April 11, 1876. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, April 20, 1886: 

Judgment affirmed—John O. Murdock, appellant, v. 
Lewis S. Abbott, executor, etc., et al., respondents; 
Samuel L. M. Barlow et al., appellants, v. Maria J- 
Myers, respondent; Henry Winthrop Gray, respond” 
ent, v. George T. Green, impleaded, etc., appellant. 
— Judgment affirmed with costs as to diamond, and 
reversed as to the company. New trial granted, costs 
to abide the event—Mary Frank, respondent, v. Mu- 
tual Life Ins. Co., of New York, appellant.—Judg- 
ment reversed, new trial granted, costs to abide the 
event—Mathilde Paulitsch, respondent, v. New York 
C. & H. R. R. Co., appellant. ——Motion to discontinue 
appeal granted without costs, on condition that ap- 
pellant pay respondent one bill of costs and all dis- 
bursements incurred prior to the offer to discontinue 
—Joseph 8S. Lowery et al., appellants, v. Caluna B. 
Clinton et al., respondents.——Motions for reargu- 
ment denied with $10 costs—Oscar C. Ferris, respond- 
ents, v. William R. Spooner, assignee, etc., appellant; 
J. Clarence Hawkins, respondent, v. Betsey Reich, 
appellant; William H. Colson, administrator, respond- 
ent, v. Betsey Reich, appellant.——Motion to dismiss 
appeal denied with $10 costs—Elnathan Sweet, Jr., re- 
spondent, v. Dorilus Morrison et al., appellants. — 
Motion to dismiss appeal granted witb costs, without 
prejudice to the right of the appellant to apply to the 
Supreme Court for any relief to which he may be en- 
titled—Lizzie A. Wood, respondent, v. Stiles M. Wood, 
appellant. 
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CURRENT TOPICS. 


TTENTION is called to the report, in another 
column, to the Bar Association of the city of 
New York, on the delays and uncertainty in the 
administration of justice, and the remedies there- 
for. This may safely be read by opponents of codi- 
fication, for it is signed by some of them, and has 
no particular reference to that subject. It is an 
unusually interesting document. 


It is very much to be hoped that both political 
parties will unite on the same candidate to fill the 
coming vacancy in the Court of Appeals next fall. 
Such an action would do much to dispel the force 
of the argument against the popular election of the 
judges. There are plenty of lawyers who are mod- 
erate in politics, who have never been politicians — 
certainly never ‘‘ offensive partisans”—on whom 
both parties might judiciously unite. We take it 
for granted that the candidate or candidates will 
be selected from this part of the State. The out- 
going judge is from Hudson, and the others are 
from New York, Syracuse, Rochester, Herkimer 
and Ithaca. The new man should come from 
Albany or Troy. Albany has had no representa- 
tive in that court since Judge Peckham, and Troy 
never has had any. There are lawyers in both 
places as learned and capable, and as eminent as 
any in the State, and some against whom the charge 
of political association and partisan bias could not 
be brought, and we hope to sce a selection made 
from some of them. 


In an interesting address before the Law Academy 
of Philadelphia, on the 15th of April, Mr. David 
Dudley Field seems to have treated the question of 
the feasibility of general codification with candor. 
He said: ‘‘ My proposition is that a general codifi- 
cation of the law is both feasible and desirable. 
Not that I think it possible to solve all prob- 
lems, or answer all questions that may arise here- 
after. Who can tell what may yet happen? There 
may be new developments of property, new social 
relations, new phases of personal rights, The mar- 
vels of this generation may be supplanted by 
greater marvels in the next. We can look a little 
way before us, and we know also that certain prin- 
ciples are eternal. But there we stop, and must 
stop. The best code that the wisdom of men could 
devise would not make the way plain for the decis- 
ion of all questions in all time to come. So long 
as our vision is limited to the actual and the pres- 
ent we must be content to look only for that which 
can be foreseen. Our knowledge is derived from 
experience, and when we seek to provide for new 
experiences we reason from the past and the present 
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to the future, declare the law of what has been and 
now is, say that it shall continue to apply to the 
same experiences, in the same circumstances, affirm 
those general principles which are unchangeable 
and immortal, and leave the rest to the incoming 
ages. But it is said that there are certain portions 
of the law of precedents that cannot be expressed 
in language. Is not this a contradiction in terms? 
The law of precedents implies that there are prece- 
dents, and they are of course couched in words. If 
these words mean any thing, the meaning can be 
expressed; if they mean nothing, the precedents 
are of no import. The law is arule for the guid- 
ance of men, when a precedent expresses or im- 
plies such a rule it can be written; if it cannot be 
written it ,is neither rule nor precedent. Yet law 
is arule for human conduct; it cannot be that un- 
less it be known. To require men to follow a rule 
when they do not know what it is would be as 
much as to say it is no rule to them at all. Suppose 
the members of this well-equipped academy were 
to take for a thesis one of the most important de- 
cisions upon your common law, and formulate the 
rule of law there discussed and applied. If you 
can do it the rule so formulated can stand in a 
code; if you cannot formulate it the case is value- 
less as authority for any future case.” Mr. Field 
believes too that a code would ‘‘mitigate the pre- 
vailing evil of long dissertations in the shape of 
opinions.” We believe this, and to confirm our be- 
lief can point to the practical result in the code 
States of California, Georgia and Louisiana, where 
for some reason the judicial opinions are generally 
the shortest in this country. This is naturally so, 
for the Legislature, the proper law-making power, 
is not expected to fortify its declaration of the law 
by precedents or arguments. ‘ 


The politico-economical aspects of the present 
determined struggle between labor and capital are 
beyond the proper scope of a law journal, but there 
are legal aspects of it which should cause serious re- 
flection to all sober men, whether directly inter- 
ested or not. Without discussing the right of the 
master to get service at the cheapest, practicable 
rate, and without dwelling on the apparent hard- 
ships which moneyed power imposes on the needy 
laborer, it is clear that the employed can have no 
just claim for sympathy so long as they resort to 
tyranny or violence to redress their grievances. If 
one man is not bound to work acertain number of 
hours for a certain compensation, surely another 
man is not bound to pay any more or consent to 
fewer hours, and the former has no right to stand 
in his way by intimidation, conspiracy or violence, 
to prevent his employing others who are willing to 
work on his terms, Still less right has the unwill- 
ing to use violence to deter the willing. The worst 
tyranny of strikes is not in their impudent dicta- 
tion to employees, nor in their intimidation of will- 
ing outside workers, but in their control of the 
willing in their own ranks. In every strike there 
are many who join from fear or a sense of loyalty 
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to their brethren, and not from any conviction that 
the edict is right. Strikes as now managed are 
notoriously lawless, reckless and dangerous conspira- 
cies against the public peace and safety. They 
mean terror, incendiarism, violence and bloodshed, 
and with these characteristics the law should deal, 
if patiently, yet decisively. A strike in a great 
city, when marked by violent and tyrannical con- 
duct, is like a felon, which festers and grows if neg- 
lected, and which needs lancing on the start. A 
mob of strikers is entitled to no more leniency than 
a mob of lynchersorcommon ruffians. It presumes 
on a maudlin sympathy in the community. In the 
present terribly disturbed state of affairs there is 
however one encouraging symptom, and that is the 
disposition on both sides to leave their grievances 
to arbitration— apparently a favorite method in 
public affairs in this country. But why not arbi- 
trate at the start, rather than squander money, de- 
stroy property and endanger life, and finally come 
to it? 





There is a good deal of interest in an address de- 
livered before the Arkansas Bar Association last 
January, by Judge Caldwell, of the United States 
District Court, on the ‘‘ Relation of Debtor and 
Creditor, with some remarks on the exemption and 
mortgage laws of Arkansas.” The judge denounces 
imprisonment for debt; the allowing of the incum- 
bering of homesteads, and waiving personal prop- 
erty exemptions, and right of redemption; the out- 
rageous severity of the law against the mortgagor's 
selling the mortgaged property; and the taking of 
mortgages for future supplies at exorbitant inter- 
est, which he calls ‘‘anaconda mortgages.” In re- 
gard to the latter he says: ‘‘ The instant one of these 
anaconda mortgages is executed the maker becomes 
practically the slave of the mortgagee. He is de- 
prived of all means of obtaining credit elsewhere, 
He is compelled to trade with the holder of the 
mortgage. He cannot object to the quality of the 
goods offered to him, nor to the prices charged. If 
he wants a pair of number eight shoes, and the 
trader has an unsalable pair of number ten boots, he 
must take the latter; if he wants a bushel of corn 
meal, and the trader has a barrel of sour flour, he 
must take this at a price double that of a sound bar- 
rel, If the season is favorable, and the industry of 
the tenant is likely to be rewarded with a bountiful 
crop, worse and worse commudities, at higher and 
higher prices, are forced upon him, until the limit 
of the value of his crop is reached. The herd- 
working and fortunate tenants are inthis way forced 
to pay the debts of the idle, the vicious, and the 
unfortunate; and at the end of crop-gathering time 
there is no difference in the financial condition of 
the two classes. I presided at a trial where it be- 
came necessary to inquire into the actual capital in- 
vested in a sheaf of these mortgages, and it was 
shown that the goods had been sold at from 
one hundred and fifty to three hundred per cent 
profit.” 








In a recent English book of telegraphic cyphers 
are many pertaining to the practice of the law— 
four pages of them. ‘‘Masculus ” means “ verdict 
for the defendant with costs.” “TInornate” means 
‘*counsel for the defendant has finished calling his 
witnesses,” ‘‘Maledice’’ means subpeena has not 
been served, as we cannot find.” A very useful one 
would be ‘‘Fuge,” addressed to a defendant on 
bail, and meaning “the verdict will undoubtedly 
be against you ’— good in case of an alderman, for 
example. 


The Law Journal calls attention to the recent case 
of Walker v. Midland Ry. Co., in the House of 
Lords, which divided that court between English- 
men and Scotchmen for the defendants, and Irish- 
men for the plaintiff,” and says it “ curiously illus- 
trates national temperament, and at the same time 
shows the futility of calling evidence of negligence 
a matter of law. A guest irian hotel groping about 
the corridors in the night for a watercloset turns 
through a glass door into a service-room, where 
they keep brooms and such things, and walking in 
falls down the unfenced well of a lift, and is killed. 
The sympathetic imagination of Lords Fitzgerald 
and Ashbourne pictures to them a yawning gulf, sep- 
arated only by an unlocked door from the corridor 
along which the plaintiff is hurrying, and they pro- 
nounce against the company. The more prosaic 
view of Lords Selborne, Watson and Bramwell, is 
occupied with the intermediate events happening 
between the corridor and the well by which the fall 
was brought about. The glass window was not 
enough to induce the deceased man to believe 
that he had discovered the object of his search, and 
the dripping of the water, although it might have 
led him into the room, ought not to have led him to 
the further end of it, away from the sound of the 
water. These unfeeling criticisms of the plaintiff's 
conduct were not shared by the Irish law lords, who 
also confessed to entertaining a higher estimate than 
their brethren of the duty of an innkeeper to his 
guests, especially after dinner. Men will differ as to 
a question of negligence largely according to their 
temperament, and this even when they are judges.” 
Which shows the usefulness of juries in such 
questions, 


ey 


NOTES OF CASES. 

N Otto v. Steel, Ch. Div., 54 L. T. Rep. (N. 8.) 
157, which was an action for infringement of a 
patent for gas engines, a description of a method 
which seemed to be the same as that patented by 
the plaintiff had, been -previously inserted by M. 
Beau de Rochas in a treatise published in Paris in 
1862. That treatise had been purchased by the 
British Museum soon after its publication, and had 
ever since been kept on their shelves in a room not 
usually accessible to the public. The book was 
mentioned in the catalogue of the British Museum, 
which is accessible to all readers, and also in a cata- 





oe 


as @ bP ec & hUhlhlUrlUele lle 


—_ 


THE ALBANY LAW JOURNAL. 


343 











> 





logue of French books much used by booksellers, a 
copy of which was in the reading-room of the Brit- 
ish Museum, but in each case it was catalogued 
only under the author’s name, not under the head 
of any subject. It was also proved that a year af- 
ter its publication a bookseller in London had pur- 
chased a number of copies of a catalogue of French 
books in which M. de Rochas’ book was entered 
under the head of Physique ; and that when a read- 
er’s requirements on any particular subject cannot be 
otherwise supplied, it is the custom of the attend- 
ants of the British Museum to take him to the part 
of the museum where books on that subject are 
kept, and let him sce for himself what is there. 
Held, that there had been no such publication of the 
plaintiff's method as to amount to anticipation. 
Pearson, J., said: ‘‘If I am to accept Mr. Moulton’s 
argument I must come to this conclusion, that it is 
only necessary to prove that a book is in the Brit- 
ish Museum, and I am then to hold that that book 
has been published in this country for the purpose 
of an action like this, and that whatever is con- 
tained in that book has become part of the common 
stock of knowledge in this country. As the au- 
thorities stand which have been cited before me, 
and the counsel before me are well aware of them, 
there is no decision, to my mind, that lays down 
such a proposition as that, and I cannot help think- 
ing that I should be doing injustice probably to 
many persons if I were to say that inventions hon- 
estly made by them were to be held to be bad be- 
cause they might have been anticipated by some- 
thing to be found in a book in the library which 
nobody had ever called for, and which nobody had 
ever read in this country. I cannot go as far as that, 
and therefore there being not only no evidence be- 
fore me that any other copy of this book has ever 
reached England, but to my mind, evidence rather 
to show that no other copy ever has been known or 
seen in this country, I must hold that the simple 
fact that a book is to be found in the inner library 
of the British Museum is not sufficient publication 
for me to hold that whatever is found in that book 
has become part of the public stock of common 
knowledge.” 


In Barlow v. McDonald, 39 Hun, 407, the action 
was for injury sustained by the plaintiff, a woman, 
by being butted and knocked down by the defend- 


ant’sram, The defendant, who lived on a farm ad- 
joining the plaintiff's, usually kept the ram tied up. 
The plaintiff’s son borrowed him to run with the 
plaintiff's ewes on her farm, and it had been run- 
ning at large on her farm three or four weeks. The 
trial court refused to charge that if she or her 
agents were guilty of negligence in the care of the 
ram, which contributed to the injury, she could not 
recover, eld, error. The court, Follett, J., said: 
‘The plaintiff, being a farmer, is presumed to have 
known that during the rutting season rams are in- 
clined to be vicious. The ram was two years and 
five months old, had been reared as a cosset by de- 
fendant’s family, and used for churning, and dur- 





ing its entire life had been kept in the yard adjoin- 
ing the defendant’s house, and most of the time 
tied. The farms of the parties adjoin, their build- 
ings being forty rods apart. The plaintiff's son and 
agent testified that he knew defendant was accus- 
tomed to keep the ram tied. The plaintiff had en- 
tire control of the ram, was at liberty to keep it 
where she chose, secured or unsecured. Under 
these circumstances the defendant was entitled to 
have the jury instructed that if they found the 
plaintiff was guilty of contributory negligence in 
permitting the ram to run at large, or in going into 
the field where the ram was herding with ewes and 
calling the flock around her, and if the negligence 
caused or contributed to the injury, the plaintiff 
was not entitled to recover. The court was also re- 
quested to charge ‘that if the plaintiff or her agents 
knew the sheep, or had reason to suppose or be- 
lieve that it was vicious, or would do injury to per- 
sons, and they failed to properly guard or confine 
it, suffered it to roam at large, and while so roam- 
ing at large the injury was done, this is contribu- 
tory negligence on the part of the plaintiff or her 
agents, and she cannot recover.’ The defendant 
was entitled to this instruction. The evidence 
shows that the plaintiff and her son had lived 
within forty rods of where this ram was kept dur- 
ing its entire life; had frequently seen it, knew 
that it was a cosset, and knew the purpose for 
which it was kept, and knew that it was usually 
kept tied.” The court distinguished the dog cases 
of Miller v. McKesson, 73 N. Y. 198, and Lynch v. 
McNally, 73 id. 347, on the ground that there the 
plaintiff had no care or control of the dogs, and 
owed no duty in respect to them. 


By the Illinois statute railroads are bound to 
fence ‘‘except at the crossings of public roads and 
highways, and within such portions of cities or in- 
corporated towns or villages as are or may hereafter 
be laid out and platted into lots and blocks.” In 
Chicago, Burlington and Quincy R. Co. v. Haus, 111 
Ill. 114, this was held not to require fencing public 
stations or depot grounds, although not within vil- 
lages, towns or cities, nor at highway crossings. So 
much of Chicago, Milwaukee and St. Paul R. Co. v. 
Dumser, 109 Til. 402, as intimates a different doc- 
trine, was disapproved. The court said: ‘‘ The 
statute, by its terms, relates to the road or tracks 
of the railroad. It ought not to be construed so as 
to embrace that which is not embraced in the stat- 
ute, and depots and stations are surely not em- 
braced in its terms. True, there is a road or track 
at the station, but the main feature of the place is 
not the track. The statute no doubt may embrace 
tracks other than the main track. Side tracks not 
at stations or depots, and such parts of side-tracks 
as do not constitute part of the depot yard, may 
well be held to be within the statute, but the ab- 
surdity of holding this station to be required to be 
fenced is too obvious. The post-office is at this 
station, also a cooper shop and some other build 
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ings. If this statute be held to embrace the sta- 
tion it would leave passengers under the necessity 
of climbing over the fence to get to the cars, for 
the statute requires gates or bars only at farm cross- 
ings. While this question has never come directly 
in judgment in this court, so far as we are advised, 
like statutes have been construed by other courts. 
It has been held in such cases that the railroad com- 
pany is not bound to fence up such part of its de- 
pot grounds as are required to be open for the con- 
venience of the public in the use of the road. Swear- 
ingen v. Missouri, Kansas and Topeka R. Co., 64 Mo. 
73; Lloyd v. Pacific R. Co., 49 id. 199; Morris v. 
St. Louis R. Co., 58 id. 78; Davis v. Burlington R. 
Co., 26 Iowa, 529; J. M. and I. R. Co. v. Beatty, 36 
Ind. 19; Chicago and Grand Trunk Ry. Co. v.Camp- 
bell, 47 Mich. 265; Flint Ry. Co. v. Lull, 28 id. 
515; 1 Redf. Railways, 469; Thomp. Neg. 519, § 
24. It isthe duty of a railway company to establish 
depots, etc., and so operate its road as to afford the 
public reasonable safety and dispatch in the trans- 
action of business. To effect this, and to accom- 
modate those traveling its road or transacting busi- 
ness with the company, it is necessary that it should 
at all reasonable times provide a ready and conve- 
nient means of access to its stations and depots. To 
require those places to be fenced would cause delay 
and inconvenience to the public, and detract from 
the public character of railways. As said by the 
court in Chicago and Grand Trunk Ry. Co. v. Camp- 
bell, 47 Mich. 265: ‘The regulation for the fencing 
of the track is established for the public protection 
and convenience, and a case that incommodes the 
public is by implication excepted. It would be 
wholly unreasonable to obstruct with gates the pas- 
sage of teams to and from the railroad ware- 
house, in order that cattle might safely go at large.’ 
We hold therefore that the railroad company was 
not bound to fence in its road at astation. The 
contrary doctrine is not established by the case of 
Ghicago, Milwaukee and St. Paul R. Co. v. Dumser, 
109 Ill. 402. The judgment in that case was prop- 
erly affirmed, as the railway compauy had failed to 
fence its road at the point where the animal got 
upon its track and was killed, that point being 
some distance from its depot orstation. It was not 
necessary in that case to decide that the company 
was derelict in duty in failing to fence its track at 
the depot, where it received and discharged passen- 
gers and freights.”. Scott and Walker, JJ., dis- 
sented. See also Greeley v. St. Puul, ete., Ry. Co., 
83 Minn, 136; 8. C., 53 Am. Rep, 16. 


COMMON WORDS AND PHRASES. 

EASE — Rent.— ‘‘ The word ‘rented,’ accord- 
ing to its common and authorized use, refers 

as well to the act of a lessee as to that of a lessor. 
The lessor rents land to the lessee; the lessee rents 
land of the lessor. So the word ‘rented’ in the 
statute may mean the renting of a parsonage by 
a church association as lessee, as well as a renting 





to a lessee by the association of a parsonage owned 
by it. Neither construction would be forced or un- 
natural. Looking for light to other provisions of 
the statute we find it enacted that ‘the leasing of 
such parsonages shall not render them liable to 
taxation.’ Here we have the word ‘ leasing,’ which 
in its approved and legal signification refers more 
especially to an act of the lessor. A ‘lease’ isa 
conveyance by the owner of an estate to another of 
a portion of his interest therein for a term less than 
his own, in consideration of a certain annual or 
stated rent, or other recompense. It is hardly ac- 
curate to say that the act of leasing may be done 
by the lessee. So we find that ‘rented’ is, or at 
least may be, a word of broader signification than 
‘leasing.’” Grayv. La Fayette Co., Wisconsin Su- 
preme Court, March 16, 1886. 

Money Won at Any Game.— This includes 
money bet by third parties on a game played by 
others. The exact language was ‘‘ money won at any 
game or by betting at any race or fight,” and the 
court said: ‘‘Though it is doubtless more usual to 
say that a person has won money at a game when 
he has won it by playing the game than when he 
has won it by betttng on another’s play, yet it is 
doing no violence to the language to find that the 
phrase ‘money won at any game’ includes money 
won by betting at the game as well as money won 
by playing it. Strictly speaking, indeed the money 
is won by betting when it is played for, the players 
being the bettors; the only difference between such 
a bet and a bet by the bystanders being that when 
the players bet they play to win the bet as well as 
the game, but without the bet there would be no 
money to win.” 

Hien-Water Marx.— This phrase means, in re- 
spect to riparian ownership, the ordinary highest 
rises, and not occasioned by any extraordinary 
freshets. Houghton v. C. D. & M. R. Co., 47 Towa, 
370. The court said: ‘‘No definition of high- 
water mark has, we think, ever been given by this 
court. It seems to us that the line reached ordi- 
narily by the great annual rises, including, as it 
does in places, large quantities of land which are 
valuable for agriculture, is not the true line to de- 
termine where the rights of the riparian proprietor 
in the soil end, and those of the public begin. The 
other line suggested as the true line is that which 
the river impresses upon the soil as the limit of its 
dominion. According to this theory high-water 
mark is to be determined, not from human records, 
but from the record which the river makes for it- 
self. It is to be regarded literally as a water mark. 
Dictionary definitions are not wanting to support 
this view. See Worcester’s Unabridged. We do 
not however attach much importance to the mean- 
ing which either dictionaries or popular usage may 
have attached to the words. The line along a navi- 
gable river between that which belongs to the pub- 
lic and that which belongs to the riparian proprie- 
tors, which line is sometimes called high-water 
mark, is to be determined less by the meaning of 
high-water mark, as established by dictionaries or 
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common parlance, than by the nature of the case, 
The term high-water mark is doubtless sometimes 
used with reference to the highest rises. It is nec- 
essary sometimes in the exigencies of business to 
take into account the highest rises, but in determin- 
ing what belongs to the public we have to deter- 
mine what properly belongs to the river. Now we 
think, as is insisted by the appellant, that that only 
belongs to the river in any proper sense where its 
occupancy has been so long continued as to leave a 
permanent impression of its domain. The impres- 
sion may, in places, be indistinct. Vegetation may, 
jn places, dispute the dominion of the river with 
doubtful issue, but the line thus indicated is with- 
out doubt the true one, if it can be found, and 
whatever difficulty there may be in finding it, 
which we think ordinarily would not. be great, no 
other line has been suggested which appears more 
easily discoverable, and certainly none which ap- 
pears even approximately as satisfactory. High- 
water mark, then, as the line between the riparian 
proprietor and the public, is to be regarded as co- 
ordinate with the limit of the river bed. Whatever 
difficulty there may be in determining it in places, 
this doubtless may be said: What the river does 
not occupy long enough to wrest from vegetation, 
so far as to destroy its value for agriculture, is not 
river bed. It was so held, substantially, in Howard 
v. Ingersoll, above cited, where the bank of a river 
was to be determined, which is only another form 
of stating the question in this case. Musser v. Her- 
shey, above cited. We think therefore that the in- 
struction of the court below to the effect fhat high- 
water mark is the line reached by the ordinary 
great annual rises, regardless of the character of the 
lands subject at those times to be overflowed, can- 
not be sustained.” 

IntanpD Navication.— A vessel navigating the 
East river is not engaged in ‘inland navigation.” 
The Garden City, U. 8. Dist. Ct., So. Dist. N. Y., 
26 Fed. Rep. 773. ‘‘I am also of opinion that the 
Garden City was not employed in ‘inland naviga- 
tion,’ within the meaning of this exception. The 
act was passed with reference to the whole country. 
The immediate connection of the words ‘inland 
navigation’ with the word ‘river’ in the statute, 
indicates, I think, the sense in which these words 
were intended, namely, navigation within the body 
of the country, as distinguished alike from naviga- 
tion in the coast waters, or ‘in the open ocean. It 
means navigation in the rivers, canals, and the 
minor lakes and streams not lying upon the border 
of the country, The case of Moore v. American 
Transp. Co., 24 How. 1, 86-37, sustain, I think, 
this construction. The contention that the term 
‘inland navigation’ was used in contradistinction 
from ‘ ocean navigation’ merely, and embraced ‘all 
vessels navigating waters within head-lands, and 
after they had passed the ocean,’ was in that case 
distinctly rejected, and the words ‘inland naviga- 
tion’ held to embrace ‘all internal waters.’ Besides 
internal waters, that is, the waters within the body 








of the country, we have the external waters of the 
open sea and the coast waters, which are interme- 
diate between the two. The latter are most nearly 
allied to ocean navigation because used, and neces- 
sarily used by all ocean bound vessels. * * * 
‘Inland navigation,’ in the act of 1851, refers, I 
think, to the same waters as the ‘inland waters’ of 
the new rules. The ‘coast waters’ manifestly em- 
brace not merely the waters that face the open sea, 
but the bays, the passages, the inlets, and the 
sounds.formed by the islands that skirt the coast. 
Long Island sound is formed by the island of Long 
Island stretching to the south of Connecticut; the 
gut or passage called the ‘ East river’ is formed by 
the westward end of the same island. The one is 
no more ‘inland’ than the other. The East river 
widens insensibly into the sound. No one would 
claim that Long Island sound belonged to the ‘ in- 
land waters’ of the country, or that navigation 
there was ‘inland navigation.’ It was indeed the 
burning of the steamer Lexington upon Long Island 
sound on the 13th of January, 1840, that led to the 
enactment of the law of 1851. * * * At every point 
from Hunter’s Point, where the Garden City stopped, 
to Fall river, near the eastern end of the sound, 
vessels make their regular trips from this port. 
There is no point at which any attempt to make a 
division or separation among these various lines, so 
as to hold those on one side within, and those be- 
yond, without the statute, that would not be arbi- 
trary, and fail of any rational or satisfactory dis- 
tinction. The same must be said of the numerous 
steamers of various lines running down the upper 
and the lower bay for the carriage of goods and pas- 
sengers, such as those running to various parts of 
Staten Island, to Sandy Hook, to Perth Amboy 
and other places. In these cases, as it seems to 
me, the only course is to adhere strictly to the lan- 
guage of the statute itself, and to let the dividing 
line, arbitrary as it is, and arbitrary as in any event 
it must be, remain precisely where the language of 
the statute has placed it. Wherever the navigation 
is wholly inland or upon rivers, ¢. e., rivers only and 
strictly, the exception applies. All other cases fall 
within the general provisions of the statute.” 
River.— The East river is not a river. The 
Garden City, N. 8. Dist. Ct., So. Dist. N. Y., 26 
Fed. Rep. 772. ‘*The word ‘river’ is thus de- 
fined: ‘A large stream of water flowing in a chan- 
nel on land toward the ocean, a lake, or another 
river; a stream larger than a rivulet or a brook.’ 
Webst. Dict. ‘A large inland stream of water 
flowing into the sea, a lake, or another river; a 
stream larger than a brook.’ Worces. ‘A stream 
flowing in a channel into another river, into the 
ocean, or into a lake or sea.’ Stornmonth. ‘A 
large stream of water flowing through a certain 
portion of the earth’s surface, and discharging itself 
into the sea, a lake, marsh, or other river.’ Impe- 
rial Dict. From the language of these definitions, 
as well as from the universal understanding, a river 
means a considerable stream of water that has a 
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current of its own, flowing from a higher level, that 
constitutes its source, to its mouth, where it de- 
bouches. The ‘East river,’ so called, has none of 
these three essential elements. It has no source dis- 
tinguishable from its mouth, nor has it any current 
of itsown. It isa mere strait or gut, connecting 
the Atlantic ocean through Long Island sound on 
the east, with the Atlantic ocean through the upper 
and lower bays of New York on the south. It is 
swept by the tides, and has no current except such 
as the tides give it. Its whole length from Throgg’s 
Neck to Governor’s Island is about seventeen miles. 
At different parts it varies from a quarter of a mile 
to several miles in width. Having none of the es- 
sential characters of a river it cannot be held to be 
within the exception of the statute merely because 
it happens to be called the ‘ East river.’ ” 

Drunk.— This means ‘‘so far under the influ- 
ence of intoxicating liquor that the passions are visi- 
bly excited, or the judgment impaired by the liq- 
uor.” State v. Pierce, 65 Iowa, 85. 

Srocx.— This includes swine. State v. Clark, 65 
Iowa, 336. 

Hasitvuat Drounkarp.—“ A precise definition of 
this expression, applicable to every case, cannot well 
be given. Itis true, as argued by the defendant, 
that’a man may drink occasionally to excess, and 
yet not be an habitual drunkard; but to constitute 
him one it is not necessary that he should be con- 
stantly under the influence of intoxicating liquors. 
A man may be a habitual drunkard even though 
there be intervals when he entirely refrains from the 
use of intoxicating drinks. But before he can be 
regarded as such it must appear that he drinks to 
excess so frequently as to become a fixed practice or 
habit with him. From the facts found by the court 
it appears that the defendant could not resist the 
temptation of drinking to excess whenever he had 
an opportunity to obtain liquor. And where a per- 
son indulges in the practice of becoming intoxi- 
cated whenever the temptation is presented and 
the opportunity is afforded him, it may safely be 
said that he is an habitual drunkard within the 
meaning of the statute relating to divorce. Ludwick 
v. Commonwealth, 18 Penn. St. 172; State v. Pratt, 
34 Vt. 223; Magahey v. Magahey, 35 Mich. 210; 
Blaney v. Blaney, 126 Mass. 205.” 


MORTGAGE OF CHATTELS—SALE OF MORT- 
GAGORS INTEREST ON EXECUTION. 
NEW JERSEY COURT OF ERRORS AND APPEALS, 
NOVEMBER TERM, 1885. 
Fox v. CRONAN.* 

The interest of a mortgagor in mortgaged chattels in posses. 
sion of the mortgagee may be levied upon under execu- 
tion, but they cannot be taken from the mortgagee with- 
out an offer to pay the mortgage debt. 

The officer may advertise the interest of the mortgagor for 
sale, and on the day of sale he may require the mortgagee 
to expose the property to the view of bidders, and enforce 
obedience to that duty on the part of the mortgagee by 
virtue of his writ. 


* To appear in 47 N. J. L. 439, 








If a sheriff with notice of the mortgagee’s claim attaches the 
entire mortgaged property, and takes it from the mort- 
gagee, and it is subsequently sold by the auditor in at. 
tachment, the sheriff is liable to the mortgagee for the 
mortgage debt. 

N error to the Supreme Court. The opinion states 
the case. 


Flavel McGee, for plaintiff in error. 
William Brinkerhoff, for defendant in error. 


VAN SYCKEL, J. Fox, the plaintiff, held in pledge 
fifty-nine head of cattle to secure the sum of $4,000, 
due to him from one Blumenthal, the owner of the 
cattle. 

While these cattle were in the possession of Fox 
another creditor of Blumenthal caused an attachment 
to be issued against him, directed to Cronan, the sher- 
iff of Hudson county. 

The writ of attachment was placed by the sheriff in 
the hands of Martin, his special deputy, to be served. 
When Martin served the writ notice was given to him 
of the claim of Fox upon the cattle. The sheriff took 
a bond of indemnity from the plaintiff in attachment, 
aud took possession and held the catile under said 
writ. In his return to the writ he certified that he had 
attached the fifty-nine cattle, appraised at $25 each, 
without making any reference to the claim of Fox, 
the pledgee. The writ was served on the evening of 
August 8, 1882, and on the next day an auditor was 
appointed in the attachment proceeding, and the sher- 
iff put the cattle in the possession of the auditor on 
the same day. 

Thereupon Fox, the pledgee, brought suit against 
the sheriff to recover his damages for the taking of 
the cattle from him. 

The first question presented by the case is whether 
a sheriff, by virtue of an execution or attachment in 
his hands against the pledgor or mortgagor of personal 
chattels, can remove them from the actual custody of 
the pledgee or mortgagee, and hold possession of them 
without paying or offeriugto pay the debt for which 
they were pledged. 

It is conceded that while the mortgagor retains pos- 
session of goods they may lawfully be seized by virtue 
of an execution against him, and his interest in them 
sold to satisfy the judgment debt. 

Woodside v. Adams, 11 Vroom, 417, is relied upon 
to support the more advanced doctrine that the goods 
may be taken out of the possession of the pledgee or 
mortgagee by the officer under the authority of a writ 
against the pledgor or mortgagor. 

In that case the property involved consisted of fur- 
niture ina hotel. The mortgagee took possession of 
it on the 22d of August, but did not remove the goods 
—he merely inventoried, appraised and advertised 
them for sale on the 6th of September then next. 

On the 4th of September a landlord’s warrant was 
delivered to the defendant, and executed by him by a 
levy on the furniture. Thedefendant did not remove 
or sell them before the replevin was sued out. The 
Supreme Court, in a very able opinion, in the conclu- 
sions of which, as applied to the facts of that case, I 
fully concur, held that replevin would not lie by the 
mortgagee. 

The court said that nothing whatever had been done 
by the defendant, so far as disclosed by the case, which 
interfered with the plaintiffs rights under the mort- 
gage—that the plaintiff might have proceeded with 
his sale under the mortgage without any interference 
or embarrassment consequent upon the execution of 
the distress warrant, leaving to the landlord the sur- 
plus goods that remained after the mortgage debt was 
satisfied. 

The rule formulated by the court “ permitted the 
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officer to take such possession only as would enable 
him to make a legal sale under his execution,’ and 
the court said that this would be consonant with pub- 
lic policy, and cousistent with sound legal principles, 
provided that in doing so no substantial injury be 
done to the interests of the mortgagee.”’ 

With this limitation upon the right of the sheriff to 
interfere with the estate and possession of the mort- 
gagee, the doctrine announced in Woodside v. Adams 
will not be controverted. 

But I cannot agree to the proposition that under 
authority of a fi. fa., or an attachment, an officer can 
wrest personal property from a pledgee or mortgagee 
in possession, and withhold it from him until it is sold 
under the legal process. Such arule would be con- 
trary to sound principle, and is without authority to 
support it. The mortgagee is entitled to the posses- 
sion; it is an essential part of his estate in the goods, 
without which he would be unable to exercise the 
right with which the law invests him, to sell the prop- 
erty for the satisfaction of his mortgage debt. Hehas 
aright, within reasonable limits, to select the time 
and place of sale, and to impose the conditions. This 
may be of vital importance to the recovery of his de- 
mand. He can neither be deprived of this right which 
is vested in him, nor postponed in the enjoyment 
of it. 

The mortgagor could not deprive him of his posses- 
sion. The sheriff or creditor who succeeds by opera- 
tion of law to his rights can bein no better position 
than the mortgagor himself. He may take for the sat- 
isfaction of the judgment debt the interest of the 
mortgagor, but he cannot impair the estate of the 
prior for the benefit of the subsequent creditor. 

The right of the sheriff to take the goods from the 
actual possession of the mortgagee imports the right 
to maintain and withhold the possession until he is 
required to sell them by the exigency of his writ. It 
frequently occurs that astay of execution is ordered 
pending further litigation after a levy is made. 

During all this period the mortgagee might be de- 
prived of his possession, while interest upon his debt 
would accumulate and the value of his security be- 
come impaired. For the consequent injury he would 
be remediless, if it be conceded that the sheriff may 
lawfully assert his right to the actual possession. 

A further consequence would be that if after sale un- 
der the execution the officer failed to subject the goods 
to the power of the mortgagee to resume possession, 
he would be guilty of atort, for which he alone, and 
not his sureties, would be responsible. For the tres- 
pass of the officer the bondsmen are not held. The 
officer might be without pecuniary ability to respond 
in damages. 

The trausfer of the title subject to the mortgage by 
the act of the mortgagor cannot enlarge his estate, nor 
can it diminish that previously granted to the mort- 
gagee. Who will assert that such vendee can legally 
maintain the right to deprive the mortgagee of his pos- 
session, and how can he who bolds under the legal 
process be on a better footing? The recognition of 
this right in the latter would as clearly appropriate 
the property of the mortgagee to pay the debt of 
another, for which he was in nowise responsible, as 
would the former. 

It is true that there is a line of English cases holding 
that the interest of one of several partners or joint 
owners of personal property may be seized and sold 
under execution, but such partner hasan equal right 
to present possession with all his associates. Under 
such sale the purchaser can acquire only the share of 
the execution debtor in the surplus of the partnership 
effects, after all the firm obligations are discharged. 
He becomes a tenant in common with the other part- 
ners, and takes cum onere. 








The English doctrine of the right to levy was recog- 
nized in this State in Brown v. Bissett, 1 Zab. 46, but 
Mr. Justice Carpenter, in delivering the opinion of 
the Supreme Court, took the precaution to say that 
“it was nota question as to the mode of levy in such 
case, and that it was not necessary to settle whether 
the sheriff may take the joint property out of the 
hands of the other partners on an attachment against 
one for his separate debt.”’ 

If the mortgagor’s interest in mortgaged chattels in 
the lawful possession of the martgagee cannot be ap- 
propriated to the payment of an execution without 
asserting the right of the sheriff to take actual posses- 
sion, then I would unhesitatingly say that the mort- 
gagor’s title is not the subject of levy and sale undera 


ji. fa 


This is the rule in New York and in some of the 
other States where the subject is not regulated by 
statute. 

No justification can be found for stripping the mort- 
gagee of contract rights of which he is in the enjoy- 
ment, in order to establish a subsequent creditor, who 
can justly succeed to nothing more than his debtor 
has, in a better position than the debtor himself occu- 
pies. 

In my judgment the interest of the mortgagor of 
personal property in possession of the mortgagee can 
be transferred by levy and sale under execution with- 
out impairing the rights of the mortgagee. 

The rule of the common law that a levy under exe- 
cution imports an actual taking into the possession of 
the sheriff, and that to constitute a valid levy the 
property levied upon must be in the manucaption of 
the officer, would interpose an insuperable obstacle in 
the way of subjecting the mortgagor’s estate to execu- 
tion and levy where the mortgagee is in possession. 
Under the settled law of this State the necessity of 
thus trenching upon the vested rights of the mort- 
gagee is obviated. 

Not only is the sheriff not bound to take into actual 
possession, or to remove goods levied upon, but he 
may make a valid levy from an inventory furnished 
by the defendant without seeing the property. He 
may therefore levy upon the right, title and interest: 
of the mortgagor, and his constructive possession of 
that interest will be consistent with the actual, con- 
tinued possession of the goods by the mortgagee. 

Under such levy the officer may advertise the inter- 
est of the mortgagor in the property for sale, and on 
the day of sale he may require the mortgagee to expose 
the goods to the view of bidders, and enforce obe- 
dience to that duty on the part of the mortgagee by 
virtue of his execution and levy. 

This will not necessitate the removal of the property 
from the possession and control of the mortgagee, nor 
deprive him of any substantial right. 

The right to levy imports a right to see the goods. 
The mortgagor would have that right, if he wished to 
show the property to one who desired to buy subject 
to the lien of the mortgage. Otherwise the right to 
sell would in most cases be futile. The denial of this 
right would deprive him of the beneficial use of his 
property, and its refusal would constitute a conver- 
sion of his interest by the morgagee, for which he 
might maintain an action against him, and recover 
the value of the goods in excess of the debt for which 
they were in pledge. The sheriff, armed with a writ 
of execution or attachment, would logically succeed to 
the same right, to enable him to make an appraise- 
ment of the debtor’s interest, and a sale thereof in 
obedience to the command of the writ or the order of 
the court. 

The right of the sheriff to require the mortgagee to 
permit him to expose the chattels to sale must be in- 
cident to that he has to see them for the purpose of 
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making a levy, and his process must be as potent to 
enforce the one right as the other. This would in- 
volve no disturbance of the mortgagee’s possession. 

To the suggestion that a writ of attachment could 
not be made available against the interest of a mort- 
gagor in goods in possession of a non-resident mort- 
gagee in transit across the State before they passed 
out of our jurisdiction, the answer is two-fold. 

lst. There would be manifest injustice in constrain- 
ing the non-resident mortgagee who has the prior and 
paramount right toleave his property in charge of a 
forum which may be remote from his domicile for the 
benefit of a creditor who can take only subject to his 
title unless the mortgage debt is tendered. 

2d. Ifthe attaching creditor desires the sheriff to 
take actual possession of the property he must pay or 
offer to pay the mortgage debt. 

If there is a well-grounded apprehension that a resi- 
dent mortgagee may remove the goods beyond the 
jurisdiction in which they are seized, he may be en- 
joined at the instance of the subsequent creditor. 
Such unlawful removal may constitute a conversion 
on the part of the mortgagee for which he would be 
liable to the sheriff in an action of trover. 

Such is the doctrine which prevails in the Pennsyl- 
vania courts. 

In Srodes v. Caven, 3 Watts, 258, the court said that 
‘,goods pawned or gaged for a debt or leased for years 
cannot be taken in execution, but the sheriff may sell 
the goods pawned or leased subject to the rights of 
the lessee or pawnee. But although the sheriff has the 
right to sell, he cannot seize them, because the pawner 
or lessor has no present right to possession. It is rea- 
sonable that whatever interest the debtor himself may 
sell the sheriff may sell, although it may not be capa- 
ble of actual seizure and delivery.” 

The language of Mr. Justice Strong in Welsh v. Bell, 
32 Penn. St. 12, is to the same effect : ‘The sheriff may 
levy upon and sell the interest of the debtor 
in personal property, although the immediate posses- 
sion and right to it be in another. If the debtor have 
bailed or demised the goods this interest may be 
seized and sold, subject however to the rights of the 
bailee or lessee. But the possession of the latter may 
not be disturbed. The levy can only be on the inter- 
est ofthe debtor. A levy upon the thing itself dis- 
turbs the possession, and is a trespass. 

In no mode other than that here indicated can the 
right of the mortgagor in mortgaged chattels in pos- 
session of the mortgagee be made the subject of levy 
and sale under execution or attachment, without sub- 
stantially impairing the rights of the mortgagee, which 
Woodside v. Adams concedes it is unlawful to do. 

Public policy as well as sound reason manifestly re- 
quires that the power of the officer over mortgaged 
goods in such case shall take no wider range. 

Conspicuous injustice will result in many instances 
if personal chattels may be taken by legal process 
from one who has the rightful exclusive possession, in 
order to enforce payment of the debt of another. 

The interest of the lessor in goods demised for a 
term unquestionably is and should be subject to levy 
and sale under execution, but the right of the sheriff 
to withhold the leased property from the possession of 
the lessor cannot be admitted. 

Suppose a line of stages be in possession of the les- 
see for a term unexpired, can the officer, armed with 
an execution against the lessor, seize the horses and 
vehicle and retain them untilsale? If so, the lessee is 
deprived of his property, which consists in the right 
to the uninterrupted use during the full term for 
which he holds it. 

Deprivation of possession is pro tanto destruction of 
hisestate. For such deprivation, if the sheriff may 





lawfully take possession, the lessee is without rem- 
edy. Such a doctrine cannot be permitted to prevail 
without a misconception of correct legal principles. 

The sheriff in this case in my judgment became a 
trespasser by attaching the cattle and turning them 
over to the auditor. 

There is also another ground upon which the pledgee 
ean clearly support his action. 

The sheriff attached, not the interest of the pledgor 
in the cattle, but the cattle themselves, the interest of 
the pledgee as well as the interest of the pledgor. 

Notwithstanding the notice to his deputy of the 
pledgee’s claim, he took a bond of indemnity from the 
attaching creditor, levied on the cattle, and certified 
to the court in his return to the writ of attachment, 
that he had levied on the cattle without intimating 
that the pledgee had any interest in them, and then 
turned them over to the auditor. 

Thereupon the court ordered the auditor to sell the 
cattle, as if the title to the pledgee was absolute. The 
order could not, under the return of the sheriff, have 
been made otherwise. 

The auditor sold, in pursuance of the order of the 
court, the entire property. The sheriff, by the exig- 
ency of his writ, was commanded to attach the prop- 
erty of the defendant in attachment, and if by mis- 
take he attached the property of the plaintiff in error, 
he was a trespasser. 

The auditorin attachment was the mere arm of the 
court to execute its order to sell specific property, and 
for so doing he is no more liable to respond in dam- 
ages to the true owner than the judge who made the 
order, or a sheriff who executes a writ of replevin. 

The mortgagee must look to the sheriff, who wrong- 
fully subjected his estate in the cattle to the process 
of attachment for the debt of the mortgagor; the 
sheriff is the trespasser, and he must respond in dam- 
ages. The sale by the auditor did not divest the 
mortgagee of his title, and although he might have re- 
gained his property from the purchaser at the attach- 
ment sale, that fact constitutes no defense to the tres- 
pass committed by the officer, and cannot defeat the 
plaintiff's right of action against him. 

The judgment of nonsuit was erroneous, and should 
be reversed. 

For affirmance—Chief Justice, Depue, Scudder,Cole, 
Paterson. 5. 

For reversal—Chancellor, Dixon, Magie, Reed, Van 
Syckel, Brown, Clement, McGregor, Whittaker. 9. 


—_>__——_ 


SALE — SE VERABLE CONTRACT. 
CONNECTICUT SUPREME JUDICIAL COURT OF ERRORS, 
SEPTEMBER 5, 1885. 


COHEN Vv. PEMBERTON.* 


The defendant bought of the plaintiff hats, caps, collars and 
gloves, by an order classifying the goods according to 
kind, style, and priceper dozen. The parties understood 
that each separate article was to be itemized and carried 
out at one-twelfth of the price per dozeu. In the printed 
heading of the bill rendered by the plaintiff wasa state- 
ment that “all claims nust be made inthree days.” 
Some of the articles did not conform to the order, but 
were not returned for a month. Held, (1) that the con- 
tract was apportionable, and the defendant could not be 
held for goods not conforming to the order; (2) that he 
was entitled to a reasonable time to return such goods; 
(3) that the question of reasonable time was for the jury. 


—— for goods sold. The opinion states the case. 





*4 East. Rep’r, 504. 
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A, P. Arvine, for defendant. 
E. B. Gager. for plaintiff. 


Loomis, J. The complainant seeks to recover the 
price of merchandise, consisting of hats, caps, collars 
and gloves, sold and delivered tothe defendant, pur- 
suant to his written order, which is annexed to the 
finding as an exhibit. The order classified the goods 
wanted, according to the kind and style, each class oc- 
cupying a line by itself, on which was given the size 
and over it the number desired of that size. At the 
left the numbers were summed up in fractions of a 
dozen, and at the extreme right the price of a dozen 
was given. Take for example the first line in the 
order to be dated in November, which also, in part, 
involves the matter in dispute: 

“4 doz. hat high college .{, 7. 1%, :,, $18.50.” 

The goods were sent in boxes, accompanied by the 
plaintiff's bill which, on its face, showed a full com- 
pliance with the order. The bill had also a printed 
heading: ‘All claims must be made within three 
days ufter receipt of the goods.’”’ The defendant kept 
the goods abouta month before he had occasion to 
open the boxes, and then, for the first time, discov- 
ered that some of the caps were not of the size re- 
quired by his order and not of the size indicated by 
the labels thereon; and such goods he returned to the 
plaintiff, who refused to receive them, on the ground 
that each dozen or fraction of a dozen was an entire 
contract, which must be rescinded in toto or not at 
all; and also that the offer to return was not made 
within a reasonable time, and therefore he claimed to 
recover for all the goods originally delivered. 

The court, asa matter of law, in its charge to the 
jury, adopted the first-mentioned claim of the plain- 
tiff; and as the defendant conceded he did not return 
all of any one of his said classes, consisting of a dozen 
or fraction of a dozen, a verdict against him was in- 
evitable 

In thus applying the law which the plaintiff invoked 
as to the entirety of contracts, the court was doubt- 
less influenced by such propositions as are laid down in 
Clark v. Baker, 5 Metec. 459, and Mansfield v. Trigg, 
113 Mass. 350. It is not our present purpose to discuss 
the propositions referred to, nor to examine and apply 
the nice distinctions that obtain as to the divisibility 
of contracts. 

In Mansfield v. Trigg, supra, the court, while hold- 
ing that a scale of a specific number of packages of an 
article, at a given price per package, was an entire 
contract, also held that “the rejection and return of 
an article of a different kind or description, not an- 
swering to the terms of the contract, do not stand 
upon the ground of this decision, nor does the 
right toreturn them depend upon the existence of a 
warrauty.”’ 

The defect claimed was not one of quality, but of 
size in respect to hats and caps. The suggestion is 
now made, that as the extent of variation did not ap- 
pear, it might have been trivial; but no such point was 
made in the court below. The court in its ruling as- 
sumed that the claimed variation was so substantial, 
that if it existed as to each article composing the 
class, the whole might have been returned. The find- 
ing shows that the defendant, on his part, distinctly 
claimed that the variation in size was such that the 
articles rejected were of no use to him. We shall 
therefore assume, for the purposes of this discussion, 
that the variation was substantial and not trivial 
and immaterial. We can readily see that it might 
have been so material as to render the article returned 
a different thing from that specified in the order, so 
as to come within the rule last suggested. It must be 
borne in mind that the identity of a thing, within the 
meaning of the rule, does not depend on its being of 





the same class or kind, but rather on its adaptation to 
the wants and uses of buyers. The local merchant 
presumably bas his regular customers, who require 
hats and caps of definite sizes, and he makes his order 
on the wholesale dealer with reference to this and the 
probable demand. If one of the retailer’s customers 
sends to him for a seven and one-fourth hat and one 
is sent so labeled but which proves to be a six and 
three-fourths, or even a seven, in size, it would at 
once be conceded that the customer could reject it aa 
a very different thing from what he ordered. A dif- 
ference which is so material between the retailer and 
his customer must also be important as between the 
wholesale and retail merchant. 

In Gardner v. Lane, 12 Allen, 44, A. undertook to 
pay B. a debt by delivering to him 139 barrels of No.1 
mackerel. A, delivered part No.1 mackerel and 46 
barrels No. 3 mackerel. B. actually received the mack- 
erel, but did not open the barrels. C., a creditor of A., 
attached the No. 3 mackerel as A.’s property. B. un- 
dertook to affirm the sale, claimed the property as his 
own, and replevied it. On the trial. C. claimed that 
no property iv the No. 3 mackerel had passed to B., 
asthe claimed delivery was a non-performance. B,. 
claimed that the difference beetweern No.3 anc No. 1 
was a difference in quality, and that the title did pass, 
subject to his right to rescind. The court held the 
difference between No. 1 and No. 3 mackerel to be a 
difference in kind, and that no title passed to B. in 
the No. 3 mackerel. because his contract for sale was 
for articles of a different kind, and that he had never 
assented to receive the No. 3 mackerel, by reason of 
his want of knowledge, and so the attaching creditor 
held the goods. 

In McEntyre v. McEntyre, 12 Ired. 299, and in Waldo 
v. Halsey, 3 Jones (N. C.),107, the proposition is stated, 
as everywhere admitted to be law, that “if one not 
having seen them order goods ofa certain description 
at acertain price, and the goods do not answer the 
description, he may return them, or offer to return 
them, within a reasonable time.’’ In the last-men- 
tioned case the order was for bags of a certain size,and 
the only defect was that they were of less size. 

If then we should concede that the order for each 
dozen, or fraction of a dozen, was an entire contract, 
and that the hats or caps sent were materially differ- 
ent in size from those ordered, the plaintiff himself 
was in default asto his contract, and could not re- 
cover any thing except forthe fact that partial per- 
formance had been accepted and full performance 
waived by the act of the defendant. It seems to us 
that thecourt should have charged the jury, in sub- 
stance, according to the defendant’s request referred 
to in his fifth assignment of error. 

It is suggested that the application of the principle 
under consideration might work injnstice to the plain- 
tiff, by compelling him to deduct the proportionate 
price of a single article returned, when the contract 
estimated the price only by the dozen; but a more 
critical examination of thecontract found in the de- 
fendant’s order, and the plaintiff's acceptance of it, as 
indicated in his bill rendered, will lead toa different 
construction. So far as the disputed items are con- 
cerned, there is no instance where an entire dozen is 
ordered, and the price for adozen is always given, 
whether the fraction is large or small, but the plain- 
tiff’s bill carries out the proportionate price. In two 
instances only one article of the class is ordered, and 
it is entered as one-twelfth of a dozen—- we refer to 
the items *‘colored beaver gloves,’’ and “not beaver 
gloves ’’—and yet the price of the dozen is given, viz., 
$54; butin the plaintiff's bill, in addition to the price 
per dozen, the charge is carried out as $4.50, being 
precisely one-twelfth of the price per dozen. We 
think there isenough appearing to justify the infer- 
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ence that the statement in dozens was merely for con- 
venience in accounting, and that the parties under- 
stood the order to mean the same as if each separate 
article was itemized and carried out at a sum indica- 
ted by taking one-twelfth of the price given fora 
dozen. We think therefore the consideration, by the 
true construction of the contract, was susceptible of 
division and apportionment. Our reasoning has a 
bearing, also on the question whether the contract was 
entire or divisible; which as we have already indicated, 
we do not intend to decide. 

The remaining question relative to a reasonable 
time for returning the goods rejected has no import- 
ance, except with a view to another trial; for as under 
the charge of the court and the conceded facts, the 
defendant could not return the goods at all, there was 
no occasion to consider the question of reasonable 
time for such return. The presumption is that the 
jury did not pass upon the question. But had it been 
before them, the charge, as given, would seem to be 
correct, viz.: ‘* What isa reasonable time is a ques- 
tion for the jury, and to be determined in view of all 
the evidence and circumstances attending each case; 
what would be reasonable time under one set uf cir- 
cumstances might not bein another. You will take 
into consideration the order given, when given, the 
time when goods were received, the nature of the 
goods, the season for selling them, the acts of the 
parties, and all the circumstances, and view the mat- 
ter in a common-sense and reasonable light.’ Ina 
matter within the exclusive province of the jury, if 
the issuable fact is fairly submitted to them, it is not 
error for the court to omit all comment upon the 
bearing and weigh: of the evidence, unless indeed the 
nature and position of the question is such that 
some particular fact or facts, lying back of the main 
fact, and claimed to have been proved, would control 
the result. 

It has been suggested that as the printed heading of 
the bill sent to the defendant required that ‘‘all 
claims must be made in three days,’’ and none were, 
in fact, made for a month, the question of reasonable 
time must be decided adversely to the defendant. As 
no reference was mude to this fact in the court below, 
and no claim was predicated upon it, we are not re- 
quired to comment upon it. With a view however to 
another trial, it may be well to say, that as the case is 
presented, these words formed no part of the contract 
between these parties; and the defendant was not 
thereby limited to the time mentioned to make his 
objections to receiving the goods. The case of Beane 
v. Tinkham, 14 R. I. 197, fully supports this posi- 
tion. 

There was error inthe ruling complained of, and a 
new trial is ordered. 

New trial ordered. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—WEIGHT OF EVIDENCE—EVIDENCE OF MAR- 
KET VALUE—PRICE REALIZED AT AUCTION—USAGE.— 
(1) This court will not review an order made on mo- 
tion to set aside a verdict as against the weight of evi - 
dence. (2) The amount realized at an auction is some 
evidence of market value. Gill v. NoNamee, 42 N. Y. 
44. (3) A broker’s sales-notes was put in evidence. 
The defendants’ counsel offered to show that it was a 
mere memorandum which according to the custom of 
brokers and dealers in wool amounted to a proposi- 
tion which might be accepted or rejected by either 
side, and which until rejected or accepted by both was 
left open. This was objected to, the objection sus- 
tained, and an exception taken by the defendant. We 
think it cannot prevail. The terms of the note, how- 





ever comprehensive, are of no importance unless the 
persons signing it were in fact the brokers or agents of 
the party for whom they professed to act, nor unless 
the contract expressed by those terms was one which 
they were authorized to make. If that in question 
was of such character no usage could control the rule 
of law applicable to its construction. Bigelow v. Legg. 
March 26, 1886. Opinion by Danforth, J. 


FRAUD—EVIDENCE—NONSUIT—ADMISSIONS.—(1) On 
appeal from a nonsuit on a question of fraud, the 
plaintiff is entitled to the most favorable view of hig 
evidence. (2) In an action for obtaining money by 
false representation as to pecuniary responsibility the 
plaintiff may prove the defendant's admission that 
the defendant’s broker, with whom the plaintiff also 
dealt, had informed him that his statement was not 
good enough, .and his admission that he thereupon 
made another, omitting his liabilities. Second Nat. 
Bank of Paterson v. Dix. March 16, 1886. Opinion by 
Earl, J. 


INSURANCE — LIFE— INVALID SURRENDER — FOR- 
FEITUKE—NON-PAYMENT OF PREMIUM — WAIVER — 
FRAUD OF INSURER.—(1) A. took out three policies of 
insurance on his own life for the benefit of his wife 
and children. After the death of his wife he surren- 
dered the policies, signing as guardian of his children, 
allof whom, with one exception, were of full age. 
Held, that the surrenders were void. The policies at 
the moment of their execution vested in the wife and 
children as the assured under the provisions of the 
statute. Laws 1840, ch. 80. Their interest was in the 
whole contract, and not merely from year to year,and 
so far only as it was executed. New York Life Ins. 
Co. vy. Startman, 93 U. 8. 241. They had the right if 
the husband failed to pay the premiums to pay them 
themselves, and so continue the policy in force. It is 
a necessary result of this ownership that the husband 
cannot without the assent of the assured surrender the 
policy to the company. Stillwell v. Mut. Life Ins. 
Co., 72 N. Y. 388; Bliss L. Ins., § 348; Knickerbocker 
Life Ins. Co. v. Wietz, 99 Mass. 157; Chapin v. Fel- 
lows, 36 Conn. 132. His act in doing so was not within 
the scope of the authority inferable from his taking 
out the policy, and is repudiated instead of ratified by 
the claim of the assured founded upon it. (2) At the 
time of surrender one of the policies was forfeited for 
non-payment of premiums. Held, that by accepting 
the surrender the company had not waived the for- 
feiture, and plaintiffs could not recover thereon. No- 
body tells us what occured at the time, but the trans- 
action itself leads to the inevitable inference that the 
waiver, if it can be deemed such, was conditional upoa 
the surrender and cancellation of the policy; and the 
plaintiffs cannot avail themselves of the waiver which 
their agent secured, and repudiate the terms and 
conditions upon which alone he secured it. Baker v. 
Union Life Ins. Co., 43 N. Y. 283. (3) The other poli- 
cies not having been forfeited when the surrender 
took place, and the failure to pay the annual premi- 
ums having been occasioned by conduct which oper- 
ated as a fraud upon the assured, and the insurer par- 
ticipating therein with full knowledge of the probable 
consequences, cannot defend upon a default to which 
its own wrongful act contributed, and but for which a 
lapse might not have occurred. Meyer v. Knicker- 
bocker Life Ins. Co., 73 N. Y. 522. On these policies 
therefore plaintiffs are entitled to recover the amount 
thereof less the unpaid premiums and interest. 
Whitehead v. New York Life Ins. Co. April 13, 1886. 
Opinion by Finch, J. 


JUDGMENT—RES ADJUDICATA—PERJURY—AFFIDA- 
VIT-—INTENT.—(1) A judgment for a special deposit of 
money is no bar to a subsequent action between the 
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same parties for wages due when the first action was 
commenced, the depusit not hasing any connection 
with the agreemeut for the services. Secor v. Stur- 
giss, 16 N. Y. 548. (2) To constitute perjury in an affi- 
davit, where the affiant did not know its contents, he 
must have known at the time that he did not know its 
contents. While it is undoubtedly perjury for one 
kuowingly and willfully to swearto a fact as true 
about which he knows nothing (1 Bish. Crim. Law, 
524; State v. Gates, 17 N. H. 75); yet it is not neces- 
sarily perjury for one to swear to an affidavit of 
which he did not know the contents. He may have 
thought he did kuow, and he may honestly have be- 
lieved that he knew. This plaintiff could not read or 
write, and he was bound to rely upon others as to the 
contents of the affidavit. He might honestly have be- 
lieved that the affidavit contained matter which it did 
not contain, and bave supposed that he knew its con- 
tents, and hence he was not necessarily guily of per- 
jury, although in fact he did not know the contents. 
Byrnes v. Byrnes. March 23, 1886. Opinion by 
Earl, J. 


JUDICIAL SALE—LANDS SOLD NOT INCLUDED IN NO- 
TICE OF SALE—CORRECTION OF MISTAKE—EFFECT OF 
ORDER OF CONFIRMATION.—The referee appointed to 
sell in a partition suit advertised the premises. Fol- 
lowing the notice there were ten adjournments. In 
the meantime about one-half of the lots were sold, and 
thereafter the referee caused to be published a new 
notice of sale, intended to cover the balance of the 
lots, but by accident or inadvertence the lands in 
question in this suit were omitted therefrom, but were 
sold thereunder. The sale was confirmed upon notice 
to all parties. Under the Revised Statutes (2 Rev. 
Stat., §§ 60, 66) and Code of Civil Procedure (§§ 1557, 
1577) the conveyance executed accordingly is “a bar 
both in law and equity against all persons interested 
in the premises, parties to the proceedings,’’ etc. 
Held, that the error in the notice of the sale did not 
render it void, and was no objection to the title. It 
might have been corrected by any party to the record 
on application to the court. Abbott v. Curran, 98 N. 
Y. 665. The final order of confirmation bas the force 
and effeet of a judgment which binds the parties 
where there iscomplete jurisdiction, whatever errors 
or irregularities may have preceded it. Blakely vy. 
Colder, 15 N. Y. 617. Woodhull v. Little. April 13, 
1886. Opinion by Finch, J. 


NEGOTIABLE INSTRUMENT—ACTION BY ACCOMMODA- 
TION INDORSER—EVIDENCE—“ PERSONAL TRANSAC- 
TION.”’—(1) An accommodation indorser who has 
taken up the note, may recover upon it against a 
prior accommodation indorser to the amount paid. 
(2) The maker of the note being dead, the plaintiff in- 
dorser may not testify that he indorsed the note and 
got it discounted at his request, and gave him the pro- 
ceeds. The defendant is protected by section 829, 
Code Civ. Proc. Kelly v. Burroughs. March 26, 1886. 
Opinion by Danforth, J. 


PATENT—JURISDICTION OF STATE CoURT.—A State 
court has no authority to prohibit the use of a patent 
pendente lite in a suit brought therein, and which nec- 
essarily involves the question of infringement. Hat 
Sweat Manuf. Co. v. Reinehl. April 13, 1886. Opinion 
by Miller, J. 


RAILROAD — PROCEEDINGS TO ACQUIRE PIGHT OF 
WAY--DAMAGES.—In a proceeding by a railroad com- 
pany to acquire a right of way over specific lands an 
injury to other adjacent lands,by auother taking, can- 
not be considered. It was claimed that the building 
of an embankment and laying a track across a bay cut 
off appellant's dock. The petition asked for a piece of 
upland, and did not ask for any right to cross the bay. 





If petitioner has created a nuisance in front of her 
wharf she may have an action of damages or to re- 
move it. She has no redress on this appeal. In re N. 
Y. & W.S. I. Co. March 23, 1886. Opinion by Mil- 
ler, J. 


SURROGATE—DISPUTED CLAIM—JURISDICTION.—The 
rule that a surrogate cannot adjudicate upon a dis- 
puted claim as between the executor and creditor 
upon an accounting, does not apply to a proceeding to 
mortgage or sell the real estate for the payment of 
debts. Matter of Haxton. April 13, 1886. Opinion by 
Finch, J. 


VENDOR AND PURCHASER—SPECIFIC PERFORMANCE 
—WHEN PURCHASER CANNOT MAINTAIN REMEDY AT 
Law’—The parties to this action having entered into 
a contract for the sale of real estate, with knowledge 
of defects in the title, executed au agreement which 
left it optional with the vendor whether she would 
bring an action for specific performance or not in case 
the purchaser refused to perform. The purchaser re- 
jected the title on a tender of adeed, and the vendor 
elected not to bring an action for specific perform- 
ance. Held, that the purchaser was in default, and 
could not maintain an action in equity to compel the 
vendortogive a full and perfect title. Any rights 
which he had could be amply protected by an action 
atlaw. LEinrich v. White. April 13, 1886. Opinion by 
Finch, J. 


WILI-—‘' DIE WITHOUT LAWFUL ISSUB’’—ABSOLUTE 
ESTATE.—Testator left him surviving four children — 
Jane, Hannah, Danieland Thorn. After the probate 
of the will there died first Thorn, leaving four chil- 
dren; afterward Daniel Kingsland, the younger, died. 
The will of the testator, after certain specific devises 
and legacies, provided as follows: ‘‘All the rest, resi- 
due and remainder of my estate, both real and per- 
sonal, I devise and bequeath unto my son Daniel 
Kingsland and to his heirs; but in case my son Daniel 
should die without lawful issue, I give and bequeath 
it to my remaining children, share and share alike.’ 
Inan action brought by the children and grandchil- 
dren of the testator against the widow of Daniel Kings- 
land, the younger, to recover certain property given 
to her by her husband, claiming that it belonged to 
them as devisees under testator’s will, held, that Dan- 
iel, the younger, took an absolute estate. Under the 
language of the will the contingency of death was the 
death of the legatee during the life of the testator, and 
as that did not occur, plaintiffs took nothing under the 
will. Quackenbos v. Kingsland. April 13, 1886. Opin- 
ion by Danforth, J. 


—_——_—_————_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


ACTION—ON BONDS OF ANOTHER STATE—ASSIGNED 
FOR COLLECTION—ABSOLUTELY OWNED BY PLAINTIFF 
—DEFENSE.—(1)A citizen of California may not recover 
in New Jersey in an action on bonds of a New Jersey 
town,actually owned by citizens of New Jersey and as- 
signed to him only for collection. Barnard’s Township 
v. Stebbins,109 U. S. 341. (2) But he may maintain an 
action on such bonds absolutely owned by him, 
although acquired by assignment from citizens of 
New Jersey. Ackley School Dist. v. Hall 113 U. 8. 
135. (3) The township may not set up as against a 
bona fide purchaser, that the original issue of the 
bonds by the commissioners was in excess of the au- 
thorized amount. Cotton v. New Providence, 47 N. J. 
L. 401. March 22, 1886. Township of New Providence 
v. Halsey. Opinion by Waite, C. J. (6Sup. Ct. Rep. 
764.) 
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EVIDENCE — ANCIENT DEED— WHEN ADMISSIBLE 
WHERE EXECUTION NOT PROVED—SUMMONS—SERVICE 
ON NON-RESIDENT—PRESUMPTION.—(1) Where, as early 
as 1810, a certain deed was in existence, recognized as 
genuine by public officers whose duty it was to scru- 
tinize it, and made by them the basis of official action ; 
and possession has been held of a portion of the land 
therein described by persons who trace title through 
it to the patent, a copy of which plaintiff offered in 
evidence to sustain his action in ejectment, such deed 
is sufficiently proved, and as wellas the copy of the 
patent mentioned, should be admitted in evidence. 
Stebbins v. Duncan, 108 U.S. 50; Barr v. Gratz, 4 
Wheat. 220; Caruthers v. Eldridge, 12 Grat. 670; Har- 
lan v. Howard, 79 Ky. 373; 1 Greenl. Ev., § 144, and 
note 1; Hewlett v. Cock, 7 Wend. 371. (2) The exclu- 
sion of a judgment record of foreclosure by the court 
below was based on the grounds, first, that the court 
had no authority to determine suits of that kind, and 
second, because the record shows no proof of publica- 
tion on posting of the notice to the non-resident de- 
fendant. The judgment was in June, 1799. The pub- 
lication in a newspaper was proved, but the requisite 
publication at the church or meeting house and post- 
ing at thefront doorof the court-house were not 
proved. Held, that the Kentucky statutes of that day 
conferred jurisdiction. Held, also, that due publica- 
tion and posting would be presumed. After the lapse 
of more than eighty years proof not of record of these 
facts was clearly impossible. The fact therefore that 
after the lapse of so long a time the plaintiffs were able 
to show that the order of the court had been obeyed, 
by its publication in a newspaper, was persuasive evi- 
dence that the other requirements of the order had 
also been performed. Butit is insisted by the de- 
fendants in this case that the record itself must show 
the publication and posting of the notice as required 
by law, otherwise the jurisdiction of the court does 
not appear, and its decree is absolutely void. While 
it must be conceded that in order to give the court 
jurisdiction over the persons of the defendants, all the 
steps pointed out by the statute to effect constructive 
service on non-residents were necessary, yet it does 
not follow that the evidence that the steps were taken 
must appearin the record, unless indeed the statute 
expressly or by implication requires it. The court 
which made the decree was a court of general jurisdic- 
tion. Therefore every presumption not inconsistent 
with the record is to be indulged in favor of its juris- 
diction. Kempe’s Lessee v. Kennedy, 5 Cranch, 173; 
Voorhees v. Bank of United States, 10 Pet. 449; Grig- 
non v. Astor, 2 How. 319; Harvey v. Tyler, 2 Wall. 
828; Hall v. Law, 102 U.S. 461; Voorhees v. Bank of 
United States, 10 Pet. 449. The result of the author- 
ities and what we decide is that where a court of gen- 
eral jurisdiction is authorized in a proceeding, either 
statutory or at law or in equity, to bring in, by publi- 
cation or other substituted service, non-resident de- 
fendants interested in or having a lien upon property 
lying within its territorial jurisdiction, but is not re- 
quired to place the proof of service upon the record, 
and the court orders such substituted service, it will 
be presumed, in favor of the jurisdiction, that service 
was made as ordered, although no evidence thereof 
appears of record, and the judgment of the court, so 
far as it affects such property, will be valid. March 16, 
1886. Applegate v. Lexington & Carter Co. Min. Co. 
Opinion by Woods, J. (6 Sup. Ct. Rep. 742.) 

EXECUTOR — ACCEPTANCE OF CONFEDERATE CUR- 
RENCY—ESTOPPEL OF LEGATEES.—A testator in Vir- 
ginia died in 1859, leaving to two executors, one of 
whom lived in that State, authority to sell his real es- 
tate, and divide the proceeds among his twelve chil- 
dren, and a sale having been consummated accord- 
ingly, the consideration being partly cash, and partly 





by deferred payments which did not mature until 
after the secession of that State, such payments were 
thereafter made to the resident executor in Confed- 
erate currency, and received by him by advice of cer- 
tain of the legatees. The deferred payment was made 
to the executor by a bank-check, received by him and 
deposited to his credit as administrator, and in that 
capacity drawn upon. Held, that the legatees were 
estopped from questioning his action, and the pay- 
ment cannot be now assailed,so far as the estate of 
the purchaser is concerned by any of the heirs. It is 
undoubtedly true that an executor is chargeable with 
the utmost good faith in dealing with the estate in- 
trusted tohim. Norcan he callin good investments 
when the money is not needed, nor accept the pay- 
ment of debts for less than their face when the full 
amount can be recovered without unnecessary delay 
and expense; nor in depreciated currency when bet- 
ter currency can be had, unless it can be advantage- 
ously used in meeting expenses, discharging debts, 
paying legacies, and the like. Inall such cases he 
would be chargeable with a devastavit. He may also 
take payment of a debt, when not secured, in the best 
money he can get, when its safety requires its collec- 
tion. With respect to transactions during the late 
war, he could not, under any circumstances, invest in 
Confederate securities property or lawful money 
already in his hands. Horn v. Lockhart, 17 Wall. 573; 
Lamar vy. Micou, 112 U. S. 452, 476. If he fail in the 
discharge of histrust, he is liable to parties injured 
thereby, as all trustees are liable in such cases; and 
parties combining and confederating with him to de- 
spoil the estate in any way may be held as partici- 
pants in the devastavit and breach of trust. The pres- 
ent case falls within the class where, for debts payable 
in lawful money,the depreciated currency of the 
country where they were contracted, and the executor 
resides, can be used at its face value in payment of 
legacies, and therefore may be accepted by him with- 
out a breach of trust. The notes received had in Oc- 
tober, 1862, toa great extent superseded the use of 
coin, and become the principal currency of the Con- 
federate States. All business transactions there were 
had with reference to them. They werea standard of 
value according to which contracts were made and 
discharged. Having therefore an exchangeable value, 
they were sought for by residents within the Confed- 
eracy. The resident executor there however hesitated 
to accept them in payment of the last bond of Spears, 
which being made in October, 1860, must be consid- 
ered as payable in Jawful mouey, and he consulted the 
wishes of legatees in Virginia, among whom the greater 
part of the money was to be distributed. They de- 
sired him to take the notes, and received them in dis- 
charge of their distributive shares. So far as those 
legatees are concerned, their approval of his action 
was shown by their expressed wishes, and their ac- 
ceptance of the notes. They, at least, are estopped 
from questioning the propriety of his conduct. Glas- 
gow’s (Spear’s agent) check called for dollars, aud 
when it was received on deposit, and placed to the 
credit of the resident executor, it was a matter be- 
tween him and the bank whether he would receive 
Confederate notes for the amount. Had he been un- 
willing to receive them, and the bank had refused to 
give any other money, he should have notified the 
drawer, and by returning the check, asked to be re- 
stored to his original position; but so far from taking 
that course he received them, and therewith paid the 
legatees in Virginia. Glasgow was informed when he 
gave the check that they wanted their money, and 
were willing to take what he had offered. So if we 
treat the check as intended todraw such notes, there 
is no ground on which the validity of the payment can 
be assailed, so far as the estate of Spears is concerned. 
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March 15, 1886. Glasgow v. Lipse. Opinion by Field, 
J. (Sup. Ct. Rep. 757.) 


HABEAS CORPUS—PETITIONER HELD UNDER STATE 
PROCESS—JURISDICTION OF CIRCUIT COURT—DISCRE- 
TION.—Royall, the petitioner was indicted, arrested, 
and held for trial in a State court, in Virginia, for sell- 
ing, without license, coupons of State bonds condi- 
tioned to be receivable in payment of all taxes, debts, 
and demands due the State. He petitioned the Cir- 
cuit Court for discharge on habeas corpus, on the 
ground that the act imposing the license tax was re- 
pugnant to section ten of article one of the Federal 
Constitution. Held (1), that the Circuit Courts have 
power on habeas corpus to discharge from custody one 
restrained of his liberty in violation of the Federal 
Constitution, although held under State process for 
trialon an indictment for breach of a State law. It 
may be suggested that the State court is competent to 
decide whether the petitioner is or is not illegally re- 
strained of his liberty; that the appropriate time for 
the determination of that question is at the trial of the 
indictment; and that his detention for the purpose 
simply of securing his attendance at the trial ought 
not to be deemed an improper exercise by that court 
of its power to hear and decide the case. The first of 
these propositions is undoubtedly sound. Robb v. 
Connolly, 111 U. 8. 637. But with respect to the other 
propositions, it is clear that if the local statute under 
which Royall was indicted be repugnant to the Con- 
stitution, the prosecution against him has nothing 
upon which to rest, and the entire proceeding against 
him isa nullity. That the petitioner is held under the 
authority of a State cannot affect the question of the 
power or jurisdiction of the Circuit Court to inquire 
into the cause of his commitment, and to discharge 
him, if he be restrained of his liberty in violation of 
the Constitution. The grand jurors who found the 
indictment, the court into which it was returned and 
by whose order he was arrested, and the officer who 
holds him in custody, are all equally with individual 
citizens, under a duty, from the discharge of which 
the State could not release them, to respect and 
obey the supreme law of the land, “any thing in the 
Constitution and laws of any State to the contrary 
notwithstanding.”’ And that equal power does not 
belong to the courts and judges of the several States; 
that they cannot, under any authority conferred by 
the States, discharge from custody persons held by 
authority of the courts of the United States, or of 
commissioners of such courts, or by officers of the 
general government acting under its laws, results 
from the supremacy of the Constitution and laws of 
the United States. Ableman v. Booth, 21 How. 506; 
Tarble’s case, 13 Wall. 397; Robb v. Connolly, 111 U. 
S. 689. Weare therefore of opinion thatthe Circuit 
Court has jurisdiction, upon writ of habeas corpus, to 
inquire into the cause of appellant’s commitment, and 
to discharge him if he be held in custody in violation 
of the Constitution. (2) If however it is apparent 
upon the petition that the writ, if issued, ought not, 
on principles of law and justice, to result in the im- 
mediate discharge of the accused from custody, the 
court is not bound to award it cs soon as the applica- 
tionis made. Ex parte Watkins, 3 Pet. 193, 201; Ex 
parte Milligan, 4 Wall. 3,111. Itis not alleged, and it 
does not appear that the petitioner is unable to 
give security for his appearance in the State court, 
or that reasonable bail is denied him, or that his 
trial will be unnecessarily delayed. The question 
as to the constitutionality of the law under which 
he is indicted must necessarily arise at his trial 
under the indictment, and it is one upon which, as we 
have seen, it is competent for the State court to pass. 
Under such circumstances, does the statute imper- 





atively require the Circuit Court, by writ of habeas 
corpus, to wrest the petitioner from the custody of the 
State officers in advance of his trial in the State court? 
We are of opinion that while the Circuit Court has the 
power to do so, and may discharge the accused in 
advance of his trial if he is restrained of his liberty in 
violation of the National Constitution, it is not bound 
in every case to exercise such a power immediately 
upon application being made for the writ. We can- 
not suppose that Congress intended to compel those 
courts, by such means, to draw to themselves, in the 
first instance, the control of all criminal prosecutions 
commenced in State courts exercising authority 
within the same territorial limits, where the accused 
claims that he is held in custody in violation of the 
Constitution of the United States. The injunction to 
hear the case summarily, and thereupon ‘‘to dispose 
of the party as law and justice require,’’ does not de- 
prive the court of discretion as to the time and mode 
in which it will exert the powers conferred upon it. 
That discretion should be exercised in the light of the 
relations existing, under dur system of government, 
between the judicial tribunals of the Union and of the 
States, and in recognition of the fact that the public 
good requires that those relations be not disturbed by 
unnecessary conflict between courts equally bound to 
guard and protect rights secured by the Constitution. 
The circumstances suggest no reason why the State 
court of original jurisdiction may not, without inter- 
ference upon the part of the courts of the United 
States, pass upon the question which is raised as to 
the constitutionality of the statutes under which the 
appellant is indicted. The Circuit Court was not at 
liberty, under the circumstances disclosed, to presume 
that the decision of the State court would be other- 
wise than is required by the fundamental law of the 
land, or that it would disregard the settled principles 
of constitutional law announced by this court, upon 
which is clearly conferred the power to decide ulti- 
mately and finally all cases arising under the Consti- 
tution and laws of the United States. March 15, 1886- 
Ex parte Royall. Opinion by Harlan, J. (6 Sup. Ct. 


Rep. 734.) 
——____—_—_—__ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

FRAUD—MISREPRESENTATION TO THE LAW.—A. exe- 
cuted a deed to T. A third party hadaright in the 
premises not mentioned in the deed, and sued T. for 
trespass. T. represented to A. that by reason of the 
covenants contained in his deed, A. was liable to pay 
whatever damages and costs should be recovered in 
the trespass suit, and A. thereupon executed a bond 
to T. for the payment of the same. Held, that a bill 
in equity to cancelthe bond would not lie. It is al- 
leged that the defendant, through his agent, falsely 
and knowingly represented to the plaintiff that he was 
liable upon his covenants to pay whatever judgment 
and costs had been or might be recovered against the 
defendant in the suit for trespass. Admitting this to 
have been said, it was rather a representation of the 
law than the misrepresentation of any fact, and as 
laid down by the authorities would not under the cir- 
cumstances disclosed in this case amount to fraud such 
asacourt of equity would take cognizance of. “A 
misrepresentation of the law is not considered as 
amounting to fraud, because as is generally said, all 
persons are presumed to know the law; and it might 
perhaps be added that such a statement would rather 
be the expression of an opinion than the assertion of 
a fact.” 2 Pom. Eq. Jur., § 877. Fish v. Clelland, 343 
Ill. 243; Upton v. Tribilcock, 91 U. 8. 50; Star v. Ben- 
nett, 5 Hill, 303; Lewis v. Jones, 4 B. & C. 512; Grant 
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v. Grant, 56 Me. 573. By this it should be understood 
that we mean to say that there may be no case of mis- 
representation in regard to the law where a court of 
equity would not intervene. It may be that if a party 
should intertionally deceive another by misrepresent- 
ing the law to him, or knowing him to be ignorant of 
it, should thereby knowingly take advantage of his 
ignorance for the purpose of deceiving him, a court of 
equity would grant relief on the ground of fraud. Me. 
Sup. Ct., Feb. 2, 1886. Abbott v. Treat. Opinion by 
Foster, J. 


INSURANCE—LIFE—CANCELLATION FOR INTEMPER- 
ANCE.—On a bill for the cancellation of a life insur- 
ance policy the evidence showed that the health of the 
defendant has been seriously impaired by the use of 
intoxicating drinks; that if he shall continue in his 
present course of life it is not probable that he will 
live to the age of ordinary expectation; and that if 
he reform nothing that has yet occurred will prevent 
his attaining toit. There is some evidence tending to 
show a recent change in his habits. The contract of 
insurance contains a condition that ‘‘if the insured 
shall become so far intemperate as to impair his health” 
the policy ‘“‘shall become and be null and void.” 
The question for determination is whether the plain- 
tiff is entitled to relief in equity. It cannot be granted 
on the ground of fraud, for that has not been proved. 
The action must rest, if supported at all, on the juris- 
diction of a court of equity to declare and establish a 
right. The question is whether, during the life of the 
assured, acourt of equity will set aside a contract of 
insurance on the ground that it has been rendered 
void by somethiug not appearing on the face of the 
policy, and which can be proved by extrinsic evidence. 
There are many reasons which may be, and some of 
which have been, in this case urged in support of such 
action. The ordinary course of juries in suits against 
insurance companies; the force with them of the argu- 
ment that acompany, having received the premiums 
during the life of the insured, ought notin justice to 
refuse payment after his death; the convenience of 
trying while the evidence is easily accessible, the is- 
sue of the misconduct of the assured, are inducements 
which would be very powerful were I passing upon 
the question as a legislator. No case can be cited in 
which a policy has been set aside during the life of the 
assured on the ground of a forfeiture occurring after 
the making of the contract. In Insurance Co. v. 
Bailey, 13 Wall. 616, a doubt is expressed as to whether 
it could be done in case of policy fraudulently ob- 
tained. In theory, if not in practice, the lega] rem- 
edy-is complete. The company may avail itself of it 
when sued. No division of the powers of courts of 
equity includes such a source of jurisdiction. A bill 
of peace can be brought only to avoid multiplicity of 
actions; a bill quia timet, except in certain cases un- 
der State statutes, only by one in possession of land, 
to remove a cloud in his title. This action is of the 
first impression, falling, as I have said, under no rec- 
ognized title of equity. Since in a case like this it 
does not, and in the nature of things cannot, appear 
that the defendant may not reform, and live out the 
ordinary expectation of life, it is not as matter of law, 
ia the opinion of the court, a proper case for the exer- 
cise of the discretionary power to order a cancella- 
tion, even if such power existed. U.S. Cir. Ct., E. D. 
N. C., Feb. 4, 1886. Conn. Mut. Life Ins. Co. v. Bear. 
Opinion by Seymour, J. 


MARRIAGE—PROMISE BY WIDOW TO PAY HER VOID 
NOTE MADE DURING MARRIAGE.—To discharge attach- 
ments upon personal property which a husband had ac- 
quired by virtue of his marital rights,the wife having no 
separate estate, gave her note, subsequently renewed it, 
and after his death, being single, she promised in 








writing to pay it. Held, not binding. There is no 
difficulty in maintaining the action of assumpsit upon 
a promise thus made when the feme is discovert and 
capable of binding herself at law. The letter of April 
19, written by the defendant, fully warrants the im- 
plication of a new promise. But in this case the de- 
fendant bad no separate estate. Her note therefore 
was void. From her void contracts no moral obliga- 
tion arises which can be a sufficient consideration for 
a new promise, express or implied, to perform thenr 
Hayward v. Barker, 52 Vt. 429. In this connection it 
is proper to say that this case was once before this 
court on demurrer to the declaration, and is reported 
—55 Vt. 506. The declaration set forth that the de- 
fendant had a separate estate in the property in ques- 
tion, and executed the note in question upon its faith 
and credit, and after the death of her husband prom- 
ised to pay it. The demurrer admitted these facts, 
and the decision was expressly grounded upon these 
facts. It was not intended in that case to question 
the doctrine advanced in Hayward vy. Barker, 52 Vt. 
429. In Hayward v. Barker no binding obligation 
rested upon the wife during coverture, hence there 
was no moral obligation to support the subsequent 
promise made after coverture. In the case at bar, as 
it stood when formerly before us, the obligation was 
binding during coverture, and thus furnished a suffi- 
cient moral, if not valuable, consideration for the 
subsequent new promise made after the coverture 
ended. Both cases therefore are sound in principle, 
and rest upon abundant authority. Vt. Sup. Ct., 
Feb. 20, 1886. Hubbard v. Bugbee. Opinion by Pow- 
ers, J. 

MUNICIPAL CORPORATION — PERMITTING STEAM 
RAILWAY IN STREET—LIABILITY TO ADJACENT LOT 
owneERS.—The fee of the street where the railroad 
company was permitted to construct the road was in 
the city of Olney. The Legislature had autho- 
rized the railroad company to construct its road 
through the town of Olney. Is the city liable 
for damages sustained by the owners of property abut- 
ting on the street for granting permission to the rail- 
road company to construct and operate a railroad 
through Olney, as authorized by an act of the Legisla- 
ture? Prior to the adoption of our present Constitu- 
tion this court had held in at least two well-consid- 
ered cases, that the property owner had no right of 
action against any person. Moses vy. Pittsburgh, Ft. 
W. & C. R., 21 Ill. 516; Murphy v. City of Chicago, 29 
id. 286. But it is contended that since the adoption 
of the Constitution of 1870,in which it is provided 
that ‘* private property shall not be taken or damaged 
for public use without just compensation,’’ the doc- 
trine of the cases cited has been abandoned and a new 
rule established under which the city is liable. The 
cases relied upon by appellee to sustain a recovery 
against the city of Ulney are City of Pekin v. Brere- 
ton, 67 Lil. 477; Stack v. City of East St. Louis, 85 id. 
377; Rigney v. City of Chicago, 102 id. 64. The first of 
the cases named was an action brought to recover 
damages for the making of deep excavations in the 
street and sidewalk adjoining the lots, so that plain- 
tiffs were injured and deprived of the use of their lots; 
that there was danger injury would result from cav- 
ing and falling of the street; and it did not appear 
that the fee of the streets was in the city. Those 
were the facts under which the city was held liable. 
Stack v. City of East St. Louis, upon examination, wil, 
be found to have no bearing here. In that case the 
city obstructed the street, and diverted its use as a 
public street for travel to another purpose. These 
were the circumstances under which the city was held 
liable. The other case, Rigney v. City ot Chicago, was 
an action brought by alot owner against the city to 
recover damages on account of the eonstruction of a 
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viaduct across acertain street, which prevented the 
plaintiff from travelling from his property on the 
street. Here the street was obstructed, and the usual 
travel from the plaintiff's premises was stopped, and 
the city was held liable, for the reason that it had no 
right to obstruct a public street, and deprive the lot 
owner of the right to use the streets for the purposes 
for which they were laid out. But no question arose 
in the case as to the liability of a city for allowing a 
railroad the use of the streets, as is here presented, 
and the case has no bearing on this case. This court 
has held in a large number of cases that the construc- 
tion and operation of @ railroad on a public street ina 
city or incorporated town isa proper and legitimate 
use of a public street. Our public streets in our cities 
are designed for travel, but the travel over and upon 
them is not confined to any one mode of conveyance. 
They may be used for the wagon, the carriage, or cars 
propelled by horse-power or steam. Each and all may be 
regarded as a legitimate use of thestreet by the pub- 
lic. Here the city authorized the construction and 
operation of the railroad upon a public street, as it 
had the right todo. All the safeguards were thrown 
around the power conferred which -the nature of the 
transaction seemed to demand; and if the appellee, 
or any other lot owner on the street, has been dam- 
aged by the construction and operation of the railroad 
the city is in no manner liable; but the liability for 
all damages sustained must fall upon the railroad 
company. Nevins v. City of Peoria, 41 Ill. 507, distin- 
guished. Ill. Sup. Ct., Jan. 25, 1886. City of Olney v. 
Wharf. Opinion by Craig, J. 


——— SIDEWALKS—SNOW AND IcE.—The care and 
diligence required of acity in keeping its sidewalks 
clear of snow and ice, and in proper condition, cannot 
be affected or varied by the number of miles of walks 
therein, and it is error to give evidence as to the 
extent of such walks, or to instruct the jury 
that they may consider the extent of sidewalk 
which the city has to look after. If labor 
is necessary for the purpose the force should be 
commensurate with the work to bedone: In other 
words, a city with 40,000 inhabitants, and 150 miles of 
sidewalk, should be held to the same degree of care iu 
this respect as the smaller towns with less extent of 
sidewalk. Iowa Sup. Ct., March 18, 1886. Lindsay v. 
City of Des Moines. Opinion by Rothrock, J. Seevers 
and Reed, JJ., dissent. 


ASSESSMENT FOR LOCAL IMPROVEMENT —- 
MARKET sSPACE.— A municipal corporation has 
no authority to levy an assessment for  pav- 
ing a market space, upon adjoining lots, and may be 
restrained by injunction. The common council had 
no jurisdictioa to assess the cost of improving prop- 
erty, owned by thecity for market purposes, upon 
adjoiuing property owners. The jurisdiction of the 
common council in such matters extends only to 
streets and alleys. It does not extend to property 
owned by the city for other municipal purposes. As 
there was a want of jurisdiction, the proceedings were 
void, and where the proceedings of the common coun- 
cil are void, injunction is the appropriate remedy. 
Goring v. McTaggart, 92 Ind. 200; Wilson v. Poole, 33 
id. 443. We suppose it to be quite clear that a city 
would have no jurisdiction to improve, at the cost of 
property owners, a school-house yard, a space in front 
of an engine-house, or the ground about a city hall, 
station-house, or prison; and there is not a particle of 
difference between such cases and the present. We 
put our decision on the ground that there was an ab- 
solute lack of jurisdiction to improve the property of 
the city, held and used for market purposes, at the ex- 
pense of adjoining lot-owners. The statute does not 
assume to confer jurisdiction upon the common coun- 





cil, in cases such as the present, to make improve- 
ments at the expense of lot-owuers, but confines jur- 
isdiction to streets aud alleys, and there is therefore 
no jurisdiction of the subject-matter. It is a rudi- 
mentary principle that no proceeding, not even of a 
court of the highest dignity, can be valid where there 
is no jurisdiction. Indiana Sup. Ct., March 2, 1886. 
City of Ft. Wayne v. Shoaff. Opinion by Elliott, J. 


STREETS—KNOWLEDGE OF DEFECT.—Action of 
tort for personal injuries caused by an alleged defect 
ina sidewalk, consisting of a cover toa coal-hole, 
which was in place but not properly fastened, and was 
unsafe and dangerous to travellers on the street. The 
cover bad a ring on the under side, intended to be 
used in fastening it down. There was no evidence 
that the coal-hole and cover were improperly oon- 
structed, orthat there was any thing in the appear- 
ance of the coal-hole or cover that indicated any de- 
fect, or that it had ever before been out of place, 
and no evidence that the officers of the city had any 
knowledge that the cover was not fastened down on 
the inside. It has never yet been held to be the duty 
of the officers of the city to examine, from time to 
time, covers of coal-holes which are properly con- 
structed and apparently secure, tosee if the occupants 
of the cellars over which the coal-holes are, keep the 
covers fastened on the inside. In all the decided cases 
under former statutes, if the defect had not existed 
for tweuty-four hours, and the town officers had no 
actual notice or knowledge of it, or did uot create it, 
it was left to the jury to find whether these officers, 
by proper diligence and care, might have known it, 
only when there was evidence that the defect was 
open and visible, so that it might be said to be, ina 
sense, notorious. We think if the cole-hole was prop- 
erly constructed, and the cover properly fitted, and 
was not apparently insecure, and the only defect, if 
any, was that it was left unfastened on the inside by 
the occupant of the cellar, and this was not known to 
the officers of the city, or apparent from the street, 
that the jury could not properly find, under existing 
statutes, that the city could have remedied the defect 
or prevented the Injury by reasonable care and dili- 
gence. Mass. Sup. Ct., February 26, 1886. Hanscom v- 
City of Boston. Opinion by Field, J. 


SEWER, STREAM CONVERTED INTO—LIABILITY 
FOR DAMAGE By.—A municipal corporation converted 
arunuing stream intoa public sewer, by covering, 
arching, assuming control of, and appointing officers 
to keep it in repair. Held, that the city will be liable 
for damage to owners of private property caused by 
any neglect or inattention on its part, just as if the 
sewer was originally an artificial one. In our opinion 
the legal results arising from this state of facts are 
that the city has acquired the right thus to use this 
stream wherever it crosses or flows along the streets 
which were from time to time laid out over the land 
through which the stream runs, by virtue of its power 
to open and condemn streets, and by adoption where- 
ever it passes through private property, and where the 
arching or covering of it may have been originally 
done by private owners; that it must be presumed 
that such private owners have surrendered, devoted, 
or dedicated their rights in the bed of the stream to 
the public for the purposes of a public sewer, and that 
the city and public have accepted such dedication or 
surrender; and that in consequence of its having thus 
become a public sewer, the city is bound to keep it in 
repair, and is responsible for injuries resulting from 
negligence in making necessary repairs, as well as 
from the negligent or unskillful manner in which the 
work of repairing is actually done. This right of ac- 
quisition by adoption and dedication, and the con- 
sequent respousibility on the part of a municipal cor- 
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poration or the public, is sustained by many well-con- 
sidered cases where the question has arisen under a 
similar state of facts. Yates v. Judd, 18 Wis. 118; 
City of Indianapolis v. Lawyer, 38 Ind. 348; Houfe v, 
Town of Fulton, 34 Wis. 608; Emery v. City of Lowell, 
104 Mass. 13; Munn v. City of Pittsburgh, 40 Penn. St. 
364, distinguished. Maryland Ct. App. Jan. 29, 1886. 
Krauz v. Mayor, etc., of Baltimore City. Opinion by 
Miller, J. 


IMPRISONMENT UNDER VOID ORDINANCE—AC- 
TION FOR FALSE IMPRISONMENT.—A party who has 
been arrested for violation of an unconstitutional 
municipal ordinance, requiring a license fee to be paid 
by non-resident peddlers, and on conviction has 
served out his fine in prison, cannot maintain an ace 
tion against the municipal corporation for false im- 
prisonment. Not questioning that the ordinance 
adopted by the city of Waterloo comes within the 
ruling thus made, and is therefore void, counsel have 
discussed the question whether the city can be held 
liable for damages to the plaintiff under the state of 
facts alleged in the petition. It will be borne in mind 
that the plaintiff could, by propeg action on his part, 
have defeated the assessment of a fine against him for 
selling without a license. If the decision in the po- 
lice court was adverse to him in this particular, he 
could by appeal have carried the case to a higher 
court, and thereby have caused the reversal of the 
judgment assessing a fine against him. Had ‘he paid 
the fine under protest, he might have recovered the 
same ina proper action. He did not pursue either of 
these courses. Having undertaken to peddle goods 
without a license, and having been arrested for a vio- 
lation of the ordinance, he suffered a fine to been- 
tered against him, and rather than appeal or pay the 
fine in money, he discharged the fine by suffering im- 
prisonment under the provisions of the State statute. 
He now seeks to recover damages against the city on 
the ground that the ordinance is void because it dis- 
criminates in favor of the residents of the city. The 
Supreme Court of Iowa, in repeated decisions, affirms 
as the law of the State, the general rule that the police 
regulations of a city are not made and enforced in the 
interests of the city in its corporate capacity, but in 
the interest of the public, and that consequently the 
city is not liable for the acts of its officers in enforc- 
ing such regulations. Ogg v. Lansing, 35 Iowa, 495; 
8. C.,14Am. Rep. 499; Calwell v. City of Boone, 51 
Towa, 687; S. C., 38 Am. Rep. 154. The regulation and 
control of peddlers, hawkers, proprietors of dollar 
stores, gift enterprises, and the like, as provided for 
inthe ordinance passed bythe city of Waterloo, is a 
police regulation, within the meaning of the rule laid 
down in the casescited. Again the action of the city 
in adopting the ordinance in question was, upon its 
part, a legislative act, and the exercise ofa right of 
sovereignty primarily belonging to the State, but by 
the State delegated to the city. Eor errors of judg- 
ment in the exercise of such powers the cities are not 
liable in their corporate capacity. Fowle v. Alexan- 
dria, 3 Pet. 398; Duke v. City of Rome, 20 Ga. 635; 
Ogg v. Lansing, 35 Iowa, 495; S. C.,14 Am. Rep. 499, 
U.S. Cir. Ct., N. D. Iowa. Nov. 1885. Prescott v. 
Waterloo. Opinion by Stevens, J. 


NUISANCE— UNSAFE FENCE ERECTED BY TENANT.— 
The defendant rented a vacant lot, and erected a fence 
on it inan insecure manner. The fence fell and in- 
jured the plaintiff standing in the street. The defend- 
ant had surrendered the lot to the landlord, but had 
the right to remove the fence, and exercised that right 
the next day after the accident. Held, that he was 
liable. Md. Ct. App. Jan. 15, 1886. Hussey v. Ryan. 
Opinion by Ritchie, J. 








PARTNERSHIP—LIMITED—PAYMENT OF CAPITAL — 
“ACTUAL CASH.’’—On the formation of a limited part- 
nership, the special partner gave his certified check for 
his contribution of $10,000, which was put to the credit 
of the firm. Later, on the same day, the firm gave 
him checks for some $7,600, as his contribution tothe 
capital and his share of the profits of an expired spec- 
ial partnership. Held, not a contribution in actual 
cash, as required by the statute. We take it tobe 
too plain for argument, that this was not such a “ con- 
tribution” of $10,000 to the ‘common stock” of the 
firm that day formed as the law requires. In no legit- 
imate sense of the word can the paying of money one 
hour and receiving it back the next be said to be a 
“contribution” of it forany purpose whatever. We 
hold it to be clear that to gratify the statute, the 
special partner must pay his money into the common 
stock and leave it there to the risks of the business. 
The payment and devotion of the money to the busi- 
ness of the firm must be actualand absolute, not ap- 
parent and illusory, If the terms referred to leave 
any doubt that this is what the statute means, that 
doubt must be removed by the thirteenth and four- 
teenth sections, in which it is expressly declared that 
‘*no part of the sum which any special partner shall 
have contributed to the capital stock shall be with- 
drawn by him, or paid or transferred to him in the 
shape of dividends, profits or otherwise, during the 
continuance of the partnership,”’ and if by payment 
of interest or profit his capital shall be reduced, he 
‘shall be bound to restore the amount necessary to 
make good his share of capital, with interest.’’ The 
sum of $2,380.84 only was so contributed, while the 
balance, amounting to $7,619.16, was in fact repre- 
sented by his interest in the uncollected and un- 
realized assets of the old firm, taken ata valuation, 
which was guaranteed by that firm. In our judgment 
this cannot be accepted as an equivalent for the cash 
which the law requires without ignoring all the de- 
cisions upon the subject, as well as the plain meaning 
of the statute itself. In our opinion the requirement 
that the special partner shall “contribate’’ a spe- 
cific sum ‘in actual cash,’? was made by the Leg- 
islature for the yery purpose of preventing such trans- 
actions. Haviland v. Chace, 39 Barb. 283; Pierce v. 
Bryant, 5 Allen, 91; Haggerty v. Foster, 103 Mass. 17; 
Richardson v. Hogg, 38 Penn. St. 153; In re Merrill, 
12 Blatchf. 221; Van Ingen v. Whitanm, 62 N. Y. 513. 
Md. Ct. App. Jan. 29, 1886. Lineweaver v. Slagle. 
Opinion by Miller, J. 


PATENT — SUBSTITUTION OF MACHINE FOR HAND 
POWER.—It does not constitute invention to stir, by a 
well-known and simple mechanical device, a liquid 
which had before been stirred by hand; and hence the 
mere substitution of a revolving screw, driven from a 
power shaft, for paddles operated by hand, for stirring 
such liquid, is not patentable. The complainant de- 
sired to manufacture in large quantities what had be- 
fore been produced chiefly in the laboratory. He 
knew how hydrogen peroxide had been made, every 
step in the formula was familiar. A mixture that 
needed stirring and a vessel provided with a revolving 
stirrer were ready at his hand. He put the former 
into the latter. This was all. The object of agitating 
the liquid, while making hydrogen peroxide, is ta 
keep the barium, which is three times as heavy as 
water, suspended in the acid, so that its particles may 
come in contact with the particles of acid. Whether 
they come in contact while going round, rising, set- 
tling, or remaining stationary can make no difference. 
Divest the case of theair of mystery with which it is 
environed, and it seems simple enough. The com- 
plainant’s predecessors knew that to keep the barium 
up in the solution they must stir it. The complainant 
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knew this. Unlike them however he manufactured 
op ascale large enough to make it essential to employ 
apower shaft. The oar-shaped sticks which formerly 
went round and round by hand now go round and 
round by machinery. He who wishes the sugar and 
cream which he puts into his coffee to be diffused uni- 
formly through the mixture is quite likely to stir it 
with aspoon. Should the same individual have o¢- 
casion to provide coffee for a regiment of soldiers, he 
might, to save time and labor, place it in a kettle pro- 
vided with a stirrer like complainant’s, but to found 
upon such action a claim for a new process of making 
coffee would probably be thought absurd. There is 
here no sufficient foundation upon which to rest a 
claim which, if construed as broadly as the complain- 
ant insists it should be, practically makes all pay trib- 
ute who stir the mixture in question by machinery; 
and by hand also, provided substantially the same 
movement can be produced by hand stirring, and this 
seems to be a disputed question upon the proof. The 
complainant’s claim to be enrolled upon the list of in- 
ventors is based upon propositions too theoretical and 
visionary for acceptance. He has but caught a bubble 
from *‘the advancing wave of improvement.”’ U.S. 
Cir. Ct., 8. D. New York. Feb. 18, 1886. Marchand v. 
Emken. Opinion by Coxe, J. 


SALE—FRAUD-—-INSOLVENCY—RESCISSION.— Where a 
person orders goods knowing himself to be insolvent, 
without disclosing his insolvency, and with the pre- 
conceived purpose of not paying for them at all, or at 
most only a very small per cent, and with further pre- 
conceived purpose of having them swell his assets for 
the benefit of those whom he intends to make his pre- 
ferred creditors, the purchase is fraudulent, and the 
vendor, upon discovering the fraud, may rescind the 
contract, and take the goods as against the vendee. 
Nichols v. Pinner, 18 N. Y. 295; S. C., 23 id. 266; Hen- 
nequin v. Naylor, 24 id. 1389; Devoe v. Brandt, 53 id. 
462; Pike v. Weiting, 49 Barb. 314; Wright v. Brown, 
67 N. Y. 1; Dow v. Sanborn, 3 Allen, 181; Thompson 
v. Rose, 16 Conn. 71; Morrill v. Blackman, 42 id. 324; 
Shipman vy. Seymour, 40 Mich. 274; Donaldson v. Far- 
well, 93 U. 8S. 631; Stewart v. Emerson, 52 N. H. 301. 
Wis. Sup. Ct., March 16, 1886. Lee v. Simmons. Opin- 
ion by Cassoday, J. 


SHIP AND SHIPPING—BILL OF LADING—STIPULA- 
TION THAT AMOUNT STATED SHALL BE CONCLUSIVE.— 
The bill of lading stipulated that the amount stated in 
the bill shall be conclusive as between the shippers 
and the carriers. This is certainly a very singular 
stipulation, and was designed undoubtedly to obviate 
the difficulties which are thrown in the way of deduct- 
ing shortage, but we think the answer to it is nota 
difficult one. It is well settled by the case of Grant v. 
Norway, 10 C. B. 665, in England, and The Freeman, 
18 How. 182, in this country, that the master has no 
authority to sign a bill of lading for a cargo not laden 
on board. Now this is nothing more nor less than 
such acontract. It is anagreement that the amount 
named in the bill of lading shall be conclusive upon 
the vessel, though never a bushel may have been laden 
onboard. The master has no authority to make a 
stipulation of this kind. It is possible that it wouid 
be binding between the consignor and the owner of 
the vessel if he assented to it personally, but the 
power of the master to bind his ship is limited to con- 
tracts made in the usual and ordinary course of 
business. Inthe above case of The Freeman it issaid 
by the Supreme Court that the master has no more an 
apparent unlimited authority to sign bills of lading 
than he has to sign bills of sale of the ship. See also 


sign bills of lading of the usual tenor and description, 
cousisting of a receipt for the amount shipped, sub- 
ject to explanation, and acontract to deliver in the 
usual form ut the port of destination. Such a con- 
tract the master has undoubtedly the right to sign, 
but he has no right to sign such contract before the 
cargo is laden on board. In this case there is no 
question of bona fide indorsement, and I think it very 
clear that the stipulation, while it may perhaps bind 
the master personally, is not obligatory upon the ves- 
sel. U.S. Dist. Ct. East. Dist. Mich., Feb. 8, 1886. 
Law v. Botsford. Opinion by Brown, J. 


STATUTE—‘' REPUTABLE FREEHOLDERS.’’—A deed 
for lands to many persons for a single consideration 
for the purpose of qualifying them to sign recom- 
mendations for inn and tavern licences is fraudulent, 
and will not constitute them reputable freeholders 
within the statute. Persons who will lend themselves 
to suchascheme are not the reputable freeholders 
whose certificate will be received by any legal tribu- 
nal, intrusted with the responsible duty of controll- 
ing the sale of intoxicating drinks, as satisfactory rec- 
ommendation of good repute for honesty and temper- 
ance of one who seeks a license to keep an inn. Smith 
v. Elizabeth. N. J. Sup. Ct., March 18, 1886. State v. 
City Council of Atlantic City. Opinion by Scudder, J. 


TRADE-MARK—“‘ANTI-WASHBOARD ”’ SOAP—APPRO- 
PRIATION—ABANDONMENT.—The words ‘“‘anti-wash- 
board,” as applied to the manufacture of soap, are a 
valid trade-mark. (1) As a general rule, there is no 
doubt that in order that mere words may be upheld as 
a trade-mark, they must be purely arbitrary or must 
indicate the origin or ownership of the article or fab- 
ric towhich they are affixed. Words expressive of 
the character or composition of an article, or of the 
name by which it is generally known in the market, 
cannot be made the subject of monopoly. Burton y. 
Stratton, 12 Fed. Rep. 696, 700, and cases cited. There 
is however a class of words which, though not de- 
scriptive of the article, are suggestive of some sup- 
posed advantage to be derived from using it, or some 
effect produced by its use. These have been ordinarily 
though not always upheld as valid trade.marks. Ex- 
amples of such as have been sustained are * Pain- 
killer,” as applied to a medical compound (Davis v. 
Kendall, 2 R. I. 566; S. C., Cox Trade-mark Cas. 103); 
‘*Invigorator,’’ as applied to a bed-bottom (Ex parte 
Heyman, 100. G. 922); ‘‘Samson Brace,”’ as applied 
to suspenders; ‘ Blood-searcher ” and “Annihilator,” 
as applied to medicines (Fulton vy. Sellers, 4 Brewst. 
42); ‘*Zero,’’ toa water-cooler; “Arctic,” to a soda 
fountain; “ Day-light,’’ ‘‘ Sun-light”’ and “‘ Gas-light ” 
to illuminating oils. Browne Trade-marks, § 273. The 
words ‘‘ anti-washboard ”’ are not objectionable as in- 
dicating the composition or quality of the article, 
although the natural inference from them is that by 
the use of the soap the necessity of rubbing clothes is 
obviated. Upou the whole, we incline to the opinion 
that they are rather suggestive than descriptive, and 
that they may be properly claimed as a trade-mark.” 
(2) The question is presented whether a person may 
appropriate a trade-mark belonging to another, and 
subsequently acquire a good title thereto by the aban- 
donment thereof by the first proprietor. If it be once 
conceded that a person may acquire a good title to a 
trade-mark by appropriation, without the consent of 
the lawful owner, it would enable a manufacturer, by 
the use of large capital or superior energy, to drive 
competitors out of business, by seizing their trade- 
marks and using them for that very pnrpose, provided 
the lawful owner is unable or unwilling to assert his 
rights by resort to the courts. We think that no court 
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would hesitate to pronounce against a title so ob- 
tained. We find it difficult to distinguish such a case 
in principle from the one under cousideration, as it 
might be impossible to prove that the lawful owner 
was compelled to discontinue by reason of such com- 
petition. U. 8S. Cir. Ct. East. Dist. Mich., Dec. 7, 
1885. O’ Rourke v. Central City Soap. Co. Opinion by 
Brown, J. 


TRIAL—JURY — PAPERS TAKEN TO JURY-ROOM.—A 
jury may take to their room, when they retire to con- 
sider of their verdict, an itemized account used, and 
referred to in the trial, but not offered in evidence; 
proof as to the items of the account having been given, 
and the court having instructed the jury not to use it 
us evidence except for the purpose of aiding the mem- 
ory as to amount claimed by a party should the jury 
find he was entitled toa verdict. In their work on 
Juries, Thompson aud Merriam state,as a general prin- 
ciple, that bills of particulars, statements of claims, 
and computations used on the trial for reference, 
although not received in evidence, may be taken to 
the jury-room if so directed by the court, to aid the 
jury in determining what the claim of a party really 
is, provided however that the jury are told by the 
court and made to understand that such papers must 
not be regarded by them as evidence. In Pennsyl- 
vania the courts permit partiesto send out with the 
jury statements of their claims, accounts, computa- 
tions, etc., simply to enable the jurors to remember 
what has been proved. In Michigan the same prac- 
tice prevails. Millar v. Cuddy, 43 Mich. 273. So in 
Vermont, where the courts say to the jurors that they 
may take such papers to the jury-room, but must not 
regard them as evidence, where they have not been so 
admitted at the trial, but can use them merely to re- 
fresh memory. N. J. Sup. Ct. March 18, 1886. Rorer’s 
Ezrs. v. Rorer. Opinion by Parker, J 


VENDOR AND PURCHASER—ORAL AGREEMENT — IM- 
PROVEMENTS ERECTED BY THIRD PERSON WITH 
KNOWLEDGE OF AGREEMENT.—Where an oral agree- 
ment for the sale of land is made, and the purchaser 
goes into possession, cultivates it, prepares to erect a 
house thereon by piling lumber on it to season, and 
finally pays the full amount of purchase-money, a 
party who having knowledge of these facts, obtains 
adeed for the land, forcibly and unlawfully takes 
possession thereof, and erects a house thereon, cannot 
claim such house in an action by the vendee to compel 
the execution and delivery of a deed to the land, and 
be allowed toremove the same. The case is anoma- 
lous. Itis insisted that as the unlawful entry and 
forcible eviction were made by Putnam and Hutchin- 
son in the belief that the plaintiffs’ claim to the lots 
was invalid, it is sufficient to justify acourt of equity 
in authorizing them to sever the house, which at once, 
and by their own voluntary act, became a part of the 
realty from the soil, and to remove it to some other 
premises, in order, we presume, to carry out in part 
their original intention of making it a permanent 
dwelling for themselves. Such severance, without 
such permission from the court, would be a clear act 
of waste, which x court of equity might properly en- 
join. If this be true the same court could not be jus- 
tified in authorizing such waste in advance. It is to 
be remembered that the Putnams and Hutchinsons 
are found to be kuowingly wrongful trespassers, with 
strong hand and actual force. Such was the attitude 
they occupied when they placed the buildings upon 
the premises so as to become fixtures and a part of the 
realty. The plea of good faith by such trespassers is 
not available in equity against the equitable and right- 
ful owner of the land. Huebschmann v. McHenry, 29 





Wis. 655; Kimball v. Adams, 52 id. 554; Davidson y. 
Barclay, 63 Penn. St. 417; Dart v. Hercules, 57 Ill. 446; 
Wadleigh v. Janvrin, 41 N. H. 503; Wentz v. Fincher, 
55 Am. Dec. 416; Rennie v. Young, 2 De Gex & J. 136; 
Ramsden v. Dyson, 1 H. L. App. Cas. 141, 168; Can- 
nou v. Copeland, 43 Ala. 252; Cook v. Kraft, 3 Lans, 
512. It is simply an attempt to secure to the trespass- 
ers, through the aid of equity, the investments made 
in direct violation of law. Considering the buildings 
asa part of the realty, and as such the exclusive 
property of the plaintiff Mary, as we must in a court 
of equity, and the claim made is nothing less than to 
compel her to surrender up a portion of her land to 
those who unlawfully and forcibly deprived her of her 
possession, in order to prevent the law-breakers from 
suffering any loss by reason of their own wrong. [t is 
not the case of a person entering into possession of 
unoccupied land, under color of asuperior or adverse 
title, with the knowledge of, but without any objec- 
tion from the true owner. The distinction is made by 
two of the judges writing the leading opinions in the 
case above cited from the House of Lords. It is there 
said: ‘‘Butifastranger build knowingly upon my 
land, there is no principle of equity which prevents 
me from insisting on having back my land, witb all 
the additional value which the occupier has impru- 
dently added to it. Here the case is much stronger. 
The trespassers, in violation of the statutes, unlaw- 
fully and with strong hand entered upon the premises, 
forcibly evicted the plaintiffs, and forcibly retained 
the possession. We must hold that they have no 
standing in a court of equity to be relieved from the 
position in which they, in their own wrong, have vol- 
untarily placed themselves. Wis. Sup. Ct. March 16, 
1886. Houzik v. Deleglise. Opinion by Cole, C. J. 


WAYS—DEDICATION—EVIDENCE—ACCEPTANCE.— (1) 
In order to prove the dedication of a street to the 
public, it may be shown that the former owner of the 
land sold lots laid out on a plat, and pointed out to 
the purchaser where said street ran, and charged more 
for such lots because bounded by said street. (2) The 
jury were in effect instructed that if Haseltine, while 
he owned the premises did, by words and acts, dedi- 
cate the strip asa public highway, and the public ac- 
cepted it before the plaintiff became the owner, that 
the dedication was good. And the court added: “In 
order to constitute a valid dedication to the public of 
a highway by the owner of the soil, there must 
be an intention on the part of the owner to dedi- 
cate it, and it must appear from the evidence that 
there was an absolute dedication of the way to public 
use. The owner of the soil must not only intend to 
dedicate the land as a highway, but the public must 
accept the dedication in order to constitute a public 
highway. To constitute such acceptance, it is not 
necessary that the officers of the town or village should 
formally accept the gift in behalf of the public, but 
travel by the public, to such an extent and for sucha 
length of time as to show that the public convenience 
and accommodation require the road, is a sufficient 
acceptance; but in order toconstitute a dedication, it 
must clearly appear from the evidence the strip 
claimed to be a highway was used by the public asa 
public highway, with the knowledge and assent of the 
owner of the soil.’”” Thougha portion of this charge 
was excepted to by the plaintiff, yet we see nothing in 
it prejudicial to his rights. Wis. Sup. Ct. March 16, 
1886. Eastiand v. Fogg. Opinion by Cole, C. J. 


WILL — MENTAL CAPACITY.— The testator left his 
property to religious societies, to the exclusion of his 
only surviving child, an affectionate and dutiful 
daughter, under the importunities of their agents, and 
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with the idea that his future happiness depended upon 
his doing so—intending it toroll up, and roll up, and 
roll up, until the day of judgment, to work for him. 
He also had the delusion that his life was in danger 
from his children. He was worth $100,000, in produc- 
tive property. In addition to this, there was an in- 
come to the family, of which he seems tc have had 
control, from several hundred acres of farming Jands 
belonging to his wife. Notwithstanding all this the 
testator neglected to give this favorite child even an 
average common-school education clad her, at best, 
very commonly, and it may be, as some of the wit- 
nesses say, Meanly; restrained her from the enjoy- 
ment of society adapted to her age and proper position 
in life, and exacted of her heavy menial labor, some- 
times that of a field-hand. She married finally a man 
whom the testator disliked, it is true, very much; but 
that does not seem to have prevented him from exact- 
ing of her, nor her from performing the same heavy 
menial labor after her marriage as before. The evi- 
dence shows that the greater part of the time after the 
contestant’s marriage, and until the testator’s death, 
she remained with him, doing house work, milking 
cows, and sometimes hoeing potatoes, helping to load 
wheat, hay, etc. The testator was informed by his 
Jawyers that he could, through trustees, settle his 
property upon his child in such way that her husband 
could not spend or controlit. It is claimed that he 
relied upon his wife, who had an estateof some $30,- 
000 in value in her own right, to provide for the con- 
testant; and the witness who drew the will testified 
that he said that if the contestant conducted herself 
properly her mother would provide well forher. But 
her mother had not then done so, and hecould not 
know that she would do so. Ifasane mind conceived 
that it was desirable to put his property where it 
would roll up until the day of judgment, to work for 
him, why would it not also conceive that it was 
equally desirable to put her property where it would 
roll up until the day of judgment, to work for her? 
We find it difficult to believe that an egotism which is 
so extravagant and distorted that it regards only self 
in this lifeand that in the life to come; that wholly 
disregards and ignores the natural claims of a needy 
child known to be worthy and dutiful and loving, and 
the affections ordinarily implanted in the heart for 
such a child, can consist with a mind entirely free of 
disease causing morbid delusion. A clear preponder- 
ance of the evidence shows that the testator’s general 
business capacity was equal, if not superior, to the 
average of mankind. He was all his life the owner of 
what may be considered a large property, not requir- 
ing perhaps extraordinary ability, but yet good judg- 
ment, prudence, and diligence, for its successful 
management, and this property was not only pre- 
served, but the amount was gradually augmented, by 
him. Noone during his life thought it necessary to 
take steps to have a conservator appointed. The val- 
idity of no business transaction of his during his life 
was ever questioned on the ground of insanity, and 
some persons of excellent judgment, with fair oppor- 
tunities of knowing the condition of the testator’s 
mind, and of undoubted integrity, have given their 
opinion that the testator was sane throughout life. 
This business capacity however may co-exist with the 
delusion here charged. It may be thata mind, as to 
one subject, on one individual, is by reason of delu- 
sion incapable of rcasoning and judging, while as to 
most or indeed all other subjects or persons, there is 
no delusion, and it is hence capable of reasoning ard 
judging. Decree setting aside the will affirmed. II. 
Sup. Ct. Jan. 27, 1886. Am. Bible Soc. v. Price. Opin- 
ion by Schofield, J., Sheldon, J. dissenting. 





REPORT OF SPECIAL COMMITTEE TO THE NEW 
YORK CITY BAR ASSOCIATION ON THE 
DELAY AND UNCERTAINTY OF 
JUDICIAL ADMINISTRATION. 


Tothe Association of the Bar of the city of New York: 

The committee, to which was referred the resolu- 
tion of the association which directed an inquiry 
whether the present delay and uncertainty in judic- 
ialadministration in the city of New York could be 
lessened, and if so by what means, beg leave to re- 
port: 

That they have considered the subject of inquiry, 
but finding a great diversity of opinion upon several 
topics, and thinking it useless to make any recommen- 
dations, in respect of which they are not unanimous, 
they have agreed to the following: 

The committee believe that much may be done by 
the action of the bench, and the Legislature in their 
respective spheres, to diminish the existing delays and 
uncertainty, and therefore make the following recom- 
mendations: 

They recommend action by the bench as follows: 

First. A well planned reform in the mode of making 
and calling the calendar of litigated cases in all the 
courts. 

Note—Under the present practice much time is lost 
in the calling of a long list of causes placed upon the 
day calendar. Many of the causes make their appear- 
ance upon this calendar unexpectedly to both the 
parties and the attorneys, and adjournments are the 
rule and theactual trial of causes when first appearing 
upon the day calendar the exception. The suggestion 
comes from very many members of the bar that only 
one day calendar of moderate length for jury cases 
and one for issues of law should be made in each of 
the three courts of this city; that the calendar for each 
day should be made public some days in advance; that 
on each day, or the afternoon of the proceeding day, 
this calendar should be called by a single judge who 
should assign causes for trial to the separate parts 
under a system which should keep each part occupied 
without loss of time in the actual trial of causes. 

Second. The assignment of sufficient time for ex 
parte business to permit a careful examination of the 
papers of ex parte orders and the granting of provis- 
ional remedies. 

Note—Under the present practice it is impossible 
for a judge at chambers at all times to give the care- 
ful examination to papers upon ex parte proceedings 
which willinsure their regularity, and consequently 
much of the time of the court is taken up in correct- 
ing defects in this respect. 

Third. Trials before courts, whether with or with- 
out juries, should be shortened, by stricter discipline, 
closer adherence to the precise issue, less irrelevant 
and redundant testimony, fewer debates, and no per- 
sonal altercations. 

They recommend legislative action as follows: 

First. A revision and condensation of the Code of 
Civil Procedure, omitting many of its details, retain- 
ing only general provisions, and leaving the courts by 
general rules to prescribe such details as they may 
think needful. 

Note—A Code of Procedure swollen to 3356 sections 
is by its very bulk a monstrosity, which probably does 
not exist anywhere else in the world. It can be re- 
duced by more than half to the advantage of every- 
body but the book-sellers. Nothing of substance need 
be changed. 

Second. The regulation of injunctions, by stringent 
provisions to prevent their issue without security suf- 
ficient to cover all damages that might ensue and giv- 
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ing to the party enjoined the right of a hearing and 
decision within a certain number of days. 

Note—The abuse of injunctions has become so fre- 
quent as to assume the proportions of a public scan- 
dal. For the first time in our history government by 
injunctions has been attempted. This provisional 
remedy is frequently necessary for the prevention of 
imminent wrong, but it should be used in moderation 
and carefully guarded lest it become an instrument of 
oppression. 

Third. Preventing the abuse of references, by fixing 
in every order of appointment the fees of the referee 
and requiring a decision within a fixed period. 

Note—Great complaint is made of the delay and ex- 
pense of references. We have heard of a case where 
the amount in dispute was $400, and the fees of the 
referee amounted to $500. The attorneys should not 
be allowed to bid against each other, for the favor of 
the referee, by proposing a high rate of compensation. 
The rate should be fixed before the reference begins, 
and be settled at the time of entering the order. And 
the referee should be required to report within a fixed 
time by the order of appointment. 

Fourth. Requiring the judge to try all material 
issues, which the parties agree to submit to them, 
without waiting for a jury or a reference. 

Note—There is a natural disinclination on the part 
of judges to try questions of fact. Hence, we see 
cases every day sent to juries or referees, at a great 
cost of delay and many which mlght have been tried 
speedily and satisfactorily by the judges themselves. 
Instances of this occur to every lawyer, and especially 
to those who have occasion to try mechanics’ liens. 

Fifth. The abolition of all extra allowances, and of 
all costs, except fees actually paid to court officers. 

Sixth. Relieving the judges so far as possible of all 
routine work and coufining their attention to litigated 
questions. 

Seventh. Providing that in all actions the plaintiff 
shall be deemed to have waived his right to a jury 
trial, unless at the time of first noticing his case for 
trial he announces his election of a jury trial and pays 
the clerk of the court a substantial jury fee, and that 
where the plaintiff fails thus to demand a jury, the 
defendant shall be deemed to have waived his right to 
a trial by jury unless he within five days after receiv- 
ing notice of trial shall serve upon the opposite party 
a notice of hiselection to have a jury trial, and shall 
pay to the clerk a substantial jury fee. 

Eighth. In all cases of appeal, full shorthand notes of 
all oral testimony written out in long hand should be 
filed with the clerk of the trial court, but the case on 
appeal should contain only such portions of the testi- 
mony as are pertinent to the points to be discussed on 
the appeal, and these should be so far as possible 
reduced to narrative form. 

Ninth. In all cases a decision within a fixed period 
should be required of every judge and every court, 
except a court of last resort. 

Tenth. The ordering of new trials should be restric- 
ted to cases where it is apparent that injustice has been 
done. 

Note—The rule adopted by our Court of Appeals 
in both legal and equitable actions that an error in the 
reception of incompetent evidence or in the rejection 
of competent evidence, can be disregarded only when 
it can be seen that it did no harm (Foote v. Beecher 
78 N. ¥.1; Hobart v. Hobart, 62 N. Y. 80, 84), is the 
very opposite of the rule that ought to prevail. No 
judgment should be reversed unless it be made to 
appear affirmatively to the appellate court that the ad- 
mission of incompetent evidence or the rejection of 
competent evidence has clearly affected the result in 
violation of substantial justice. If this rule prevailed, 
the question as to the admission of evidence would 





lose half its importance, and a court and counsel 
would cease to waste valuable time and labor. in 
endeavoring to find a safe path among the pitfalls of 
the law of evidence, because an occasional slip would 
not then necessarily result in a reversal of the judg- 
ment. 
All which is respectfully submitted. 
Davip DupD.tey Fier, 
JosePH H. CHOATE, 
FREDERICK R. CouDERT, 
Wiis S. OppykKE, 
WILLIAM B. HORNBLOWER. 
March 9, 1886. 
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COURT OF APPEALS DECISIONS. 
\ we following decisions were handed down Tues- 
day, April 27, 1886: 

Judgment affirmed with costs—Edgar M. Payne, re- 

spondent, v. Charles H. Field et al., appellants; Wm. 
G. Ward, appellant, v. Town of Southfield et al., re- 
spondents; Charles M. Evarts, appellant, v. Charles 
Kiehl, respondent; John Reining et al., appellants, v. 
City of Buffalo, respendent; Ottenot v. Same; Ranch 
v. Same; Amanda Lewis et al., respondents, v. Person 
D. Ogden et al., appellants.—— Order affirmed and 
judgment absolute ordered for plaintiff, with costs— 
Emeline A. Percival, appeilant, v. James Maclaren, 
respondent.——Order affirmed with costs—Robert J. 
Graves, respondent, v. Phoebe L. Scovil, appellant; In 
re Petition of Manhattan R. Co. to vacate; In re 
King, etc.; Corn Exchange Bank of Chicago, appel- 
lant, v. Alphonso W. Blye, receiver, respondent. 
So much of the order of the General Term as denies 
the right to commissioners reversed without costs to 
either party as against the other—Rebecea Race v. 
Arthur Gilbert et al., respondents, v. 8. N. Dade, ret- 
eree, appellant. 


NOTES. 

If there is any thing that can justify a wife in not 
keeping her husband's buttons sewed on, it is a recent 
case in New Jersey, where the wife sued for divorce 
for pulling the hair out of her head, and the husband 
alleged that it was all an accident — he was sitting by 
her and embracing her, when her hair caught in a but- 
ton of his coat. The vice-chancellor thought he would 
not let this stand in the way of granting temporary 
alimony. 


The great case of Hawkins, J., v. Cock, which agi- 
tated the bar at the close of last week, has ended in a 
decision of the Divisional Court in favor of the de- 
fendant. ‘*Mr. Cock,” said Mr. Justice Grove, “ was 
not to blame;”’ and Mr. Justice Stephen went fur- 
ther, and remarked that ‘‘ Mr. Cock had done nothing 
to be ashamed of,’’ and when he declined to go on 
witb the case **only showed a proper regard for his 
own dignity.’’ These are unpleasant remarks for Mr. 
Justice Hawkins, and the frank expression of judicial 
censure on a brother judge is probably unprecedented ; 
but so also it may be hoped was the conduct which 
called it forth. When the judge, after his list had 
broken down at eleven o'clock in the morning, re- 
fused to wait a few minutes for counsel who was act- 
ually engaged in speaking in a neighboring court, he 
showed most singular petulance, and he does not ap- 
pear to have retrieved his dignity by the mode in 
which the trial was subsequently conducted. Good 
temper and patience are judicial attributes not too 
common in the present day, and Mr. Cock deserves 
the thanks of the profession for the lesson he has af- 
forded, that there is a limit to the license of the bench. 
—Solicitors’ Journal. 





—_eerreet © oe &©& ec @ 8 wee me 2 Sw em hes Ge UCU lel 


a &© a > 


THE ALBANY LAW JOURNAL. 


361 


























The Albany Law Journal. 





ALBANY, May 8, 1886. 





es 





CURRENT TOPICS. 
N our New York letter in another column may 
be found a very intelligible statement of the 
charges against Justice Donohue, upon which the 
New York Bar Association on Tuesday of last 
week voted, 198 to 128, to recommend an investi- 
gation by the Legislature. It will be seen that 
most of them are based on an improper granting of 
preliminary injunctions. This was the rock on 
which Justices Barnard and Cardoza suffered ship- 
wreck. We would not prejudge Justice Donohue’s 
case, but it is evident that he has been, to say the 
least, too liberal in the exercise of the extraordi- 
nary remedy of injunction. At the present, for 
example, we are quite unable to see how the turf 
gamblers would have suffered any “irreparable in- 
jury” by being shut off in their betting. Our 
judges are all too apt to grant preliminary injunc- 
tions, so that instead of being an extraordinary 
remedy, as the Code designed, and granted only in 
cases of extreme hardship, it is the denial of the 
writ that is extraordinary, and the writ has become 
almost a matter of course. <A similar unwise laxity 
in the matter of extra allowances in extraordinary 
and difficult cases, we suppose, led the committec, 
whose report we published last week, to recommend 
the abolition of all extra allowances. With that 
committee’s note on the subject of granting injunc- 
tions we heartily concur. They say: ‘‘The abuse 
of injunctions has become so frequent as to assume 
the proportions of a public scandal. For the first 
time in our history government by injunctions has 
been attempted. This provisional remedy is fre- 
quently necessary for the prevention of imminent 
wrong, but it should be used in moderation, and 
carefully guarded lest it become an instrument of 
oppression.” 


The Assembly have passed the Code of Civil Pro- 
cedure and the Code of Evidence to a third read- 
ing, by an encouraging majority in the case of the 
latter, and not so encouraging in the case of the 
former. We are informed by excellent authority 
that the activity and unscrupulousness of the lobby 
against the Codes is very remarkable, suggesting 
an extraordinary, although mistaken devotion to 
public interests, if it can be supposed to be free 
of mercenary considerations. Inside the Assembly 
some gentlemen allow their zeal to outstrip their 
knowledge. For example, one member is reported 
to have said in the last debate that the Code of 
Evidence was as far behind the present rules of evi- 
dence as the stage-coach is behind the locomotive 
engine. Now we are quite sure that this is a glar- 
ing perversion. It must be founded on a gross ig- 
norance of the Code of Evidence, or of the modern 
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rules of evidence, or more likely, of both. At all 


events it isa most reckless and preposterous mis- 
representation. We have never heard nor seen any 
serious objection to the execution of that Code, al- 
though we know the anti-Code people are opposed 
to it as an opening wedge to the general Code. It 
is true that the busy opponents of the Codes have 
thrown around the Assembly chamber a printed ex- 
tract from the London Law Quarterly Review for 
April, the writer of which evidently knows noth- 
ing of the history of the Codes in this State, and 
makes a bad mess of it, confounding the Practice 
Code with the general Code, but who criticizes some 
half dozen sections of the Code of Evidence. The 
author’s name is not given, which is considerate to 
the author. He finds fault with it for directing the 
court to take judicial notice of the laws of nature. 
This is a fair sample. He concludes by stating that 
‘*so far as concerns the preliminary part of the leg- 
islative scheme, the people of New York showed 
great good sense in 1850 in refusing to have any 
thing to do with it,” etc. This anonymous, flip- 
pant and ignorant scribbler, we suppose, is deemed 
to offset the distinguished continental jurists who 
have spoken their admiration of the Civil Code. 


Among the recommendations of the committee, 
whose report we published last week, were two with 
which we concur, namely, the condensation of the 
Code of Civil Procedure, and the lessening the 
expense and delays of references, The present 
Code of Civil Procedure, consisting of 3,856 sec- 
tions is, as the committee say, ‘‘ by its very bulk a 
monstrosity,” which ought to be reduced more than 
half. There probably is little difference of opinion , 
among lawyers on one proposition, namely, that 
Mr. Throop spoiled Mr. Field’s Code of Procedure, 
and damaged the cause of codification. The oppo- 
nents of general codification are therefore divided 
between impatience and gratitude in respect to Mr. 
Throop. As to references, there is no doubt that 
they are too long and too high. The committee 
also recommend the abolition of all costs in the 
form of attorney fees. Weare not educated up to 
this yet. At present, as we have recently said, we 
do not believe in abolishing these fees. But we 
are open to conviction. As to the committee’s 
recommendation to abolish extra allowances, we are 
sure, at least, that it would be wise to abolish the 
discretion of the judges in respect to them, and we 
think the judges would prefer it. 


At the request of the Senate committee on taxa- 
tion and retrenchment, of 1885, Mr. Julien T. 
Davies, of New York, has prepared and published 
‘*A Compilation of Constitutional Provisions, Stat- 
utes and Cases relating to the Assessment of Taxes 
in the State of New York,” forming a pamphlet of 
about 140 pages. The matter is conveniently classi- 
fied, and under every section are arrayed the perti- 
nent adjudications. There is prefixed a ‘‘ general 
statement of the system of assessment of property 
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for taxation.” There are tables of cases and stat- 
utes. More than four hundred cases are cited. 
This manual, it will be observed, does not embrace 
the subject of collection of taxes. It seems very 
complete on the subject of assessment, and will 
prove very useful to lawyers, and business men, and 
tax officers, : 


The Columbia Jurist assures us that it is not Pro- 
fessor’s Dwight’s ‘‘organ,” and that its opinions 
are its own. We beg pardon for our mistake, but 
it was natural. If an organ is persistently played 
on our neighbor’s premises we naturally assume 
that it belongs to or is hired by him. But now we 
shall have less respect than ever for the Jurist’s 
opinions on codification, for probably the writers 
who express them were born after the Code was 
first submitted to the Legislature. Still they are 
not too old to learn, and it is better to be young 
and docile than old and hardened. 


Mr. Edward P. Wilder sends us a printed argu- 
ment, addressed to the Legislature, against the pas- 
sage of pending bills to restrict imprisonment in 
civil actions. There are two Assembly bills pend- 
ing, one to abolish all imprisonment except for 
workingmen’s wages and for contempt of court, 
and the other to limit the term to three or six 
months, according as the judgment is under or 
above five hundred dollars. Mr. Wilder says these 
bills tend ‘‘to restrict the usefulness of county 
jails.” Now that is according to what we deem the 
proper office of county jails. For ourselves, we do 
not think it a proper function of county jails to 
help private individuals collect their debts or dam- 
ages. If there is any thing criminal in the contrac- 
tion of a debt, or the conduct that leads to an 
award of damages, this is proper for the criminal 
courts to deal with, but when the suitor resorts to 
a mere civil remedy he should be content with civil 
assistance in collecting his money. If » man incurs 
a debt fraudulently, or commits an assault and bat- 
tery, or a libel, and the aggrieved person chooses 
to rely on an action for money, we see no reason 
why the public should be taxed to house, watch 
and feed his debtor in case he cannot collect his 
money. Especially, we see no reason in shutting 
up the debtor, or circumscribing his liberty so as 
to defeat or embarrass his ability to earn money to 
pay the demand, or to support his family, and per- 
haps throw wife and children on the public charity. 
We would gladly see all imprisonment, as a mere 
means to collect debts or damages, abolished. Mr. 
Wilder says: ‘‘ Some species of coercion, therefore, 
which will compel a thief to deliver up his plunder 
to him whom he has robbed, is absolutely necessary 
if it be the object of the law to do justice.” Again 
he says: ‘‘ Nor should it be any serious objection to 
existing law that it tolerates what may appear in 
some instances to be ‘ imprisonment for life’ in the 
county jail. When it is remembered that every 
prisoner can secure his discharge by simply disclos- 


ing and yielding up the booty which he has se. 
creted, it is obvious that there can be no hardship 
in such imprisonment. Every day that a man lies 
in jail in preference to making such disclosure he 
steals afresh from his wronged and injured credi- 
tor; and there would seem to be no principle of 
reason or justice which should lead the Legislature 
to close its eyes to this fact from any sense of maud- 
lin sympathy for the stubborn scamp who maintains 
such an attitude.” But suppose the thief, by 
which term we suppose he means the debtor, has 
no property, as is generally the case, then the im- 
prisonment degenerates into mere private revenge 
at the public expense. 


SS 


NOTES OF CASES. 

[* Smith v. Framel, lowa Supreme Court, April 7, 

1886, 27 N. W. Rep. 471, it was held that one 
whose name is forged on a note does not render 
himself liable by simply stating subsequently, but 
before its maturity, that it will be paid. The court 
said: ‘It is said that the plaintiff, in reliance upon 
what the defendant said, gave the maker of the 
note indulgence, and lost an opportunity to secure 
it. But there was no estoppel unless the plaintiff 
changed his position for the worse in just reliance 
upon what the defendant said. Now, what the de- 
fendant said amounted either to an expression of 
an opinion that the maker of the note would pay it, 
or else it was a promise that he himself would pay 
it. It is not pretended, of course, that the words 
used, if taken as an expression of an opinion, 
would constitute an estoppel. The pretense is that 
the words amounted to a promise that he would 
himself pay the note. But an oral promise to pay 
the debt of another cannot constitute an estoppel. 
If it could all the mischief would be let in at 
once, which the statute of frauds was designed to 
prevent. It is contended, to be sure, that the oral 
promise is to be taken in connection with the 
forged signature. Butif the signature was forged 
it went for nothing, and the oral promise to pay 
was like any other oral promise to pay the debt of 
another. If the plaintiff relied upon it, and 
changed his position for the worse, the case was 
like that of any other, where reliance is placed 
upon such oral promise. To the same effect, Ous- 
ley v. Phillips, 78 Ky. 517; Shisler v. Van Dike, 92 
Penn. St. 417; 8. C., 37 Am. Rep. 702; Workman 
v. Wright, 33 Ohio St. 405; 8. C., 31 Am. Rep. 546; 
but see Rudd v. Matthews, 479; S. C., 42 Am. Rep. 
231. 

In L. & N. R. Co. v. Moore, Kentucky Court of 
Appeals, March 6, 1886, it was held that a conduc- 
tor and a brakeman are not fellow-servants. The 
court said: ‘‘It was once the English rule that it 
did not matter if the injured servant was subordi- 
nate to the neglectful one and under his control, or 





if they were engaged in different grades and de- 
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partments of the service. To hold the master re- 
sponsible he must have had some personal connec- 
tion with the iujury, provided of course that he was 
not neglectful in the selection and retention of his 
servants. This rule in that country seems yet to 
prevail, as well as in many courts of this country, 
save that if the injured party be in a different grade 
of the service from the neglectful one, then the em- 
ployer may be made responsible. The establish- 
ment of this rule in many of our States is largely 
due to the influence of the opinion of Chief Justice 
Shaw in the case of Farwell v. Railroad Co., 4 Met. 
49. The courts of Ohio and this State have how- 
ever extended this rule, and the leaning in New 
York is in the same direction; and they hold not 
only that the master is liable for an injury to one 
servant by the neglect of another if they are en- 
gaged in different grades of the employment, but 
that he is also liable, although they may be engaged 
in the same common employment, provided the 
neglectful one is superior to or in control of the 
injured one. Railroad Co, v. Stevens, 20 Ohio St. 
415; Same v. Keary, 3 Ohio St. 201; Malone v. Hath- 
away, 64 N. Y.5; Railroad Co, v. Collins, 2 Duvall, 
114; Same v. Cavens’ Adm'r, 9 Bush, 559. The rule 
as thus laid down is, to our mind, the proper one, 
and consistent with public policy, The Supreme 
Court of the United States in the case of the C. & 
M. & St. P. Railroad vy. Ross, 112 U.S. 377, after 
ably reviewing both the English and American 
cases, has adopted the Ohio and Kentucky rule as 
the correct one.” <A railroad car-inspector and a 
car-coupler are not fellow-servants. Tierney v. 
Minn., ete, R. Co., 311; 8. C., 53 Am. Rep. 35, and 
note, 45. So of a train-dispatcher and a locomotive 
engineer. Darrigan v. N.Y, etc, R. Co., 52 Conn. 
285; S. C.,52 Am. Rep. 590. In Howard v. Denver 
& R. G. Ry. Co., Cir. Ct., Dist. Col, March 23, 
1886, 26 Fed. Rep. 837, it was held that a fireman 
on a passenger train and an engineer’ in charge of 
an engine not connected with such train, but be- 
longing to the same railroad company, are fellow- 
servants, 


In People, ex rel. Kopp, v. Board of Police Comm'rs, 
39 Hun, 628, it was held that a conviction of hav- 
ing been found intoxicated in a public place is con- 
viction of a ‘‘ crime ” within the statute (chap. 628, 
Laws of 1859), disqualifying from continuing on 
the police force. The court said: ‘It can hardly 
be doubted that the relator, when in his application 
he stated that he had not been convicted of any 
crime, did not suppose that the offense of intoxica- 
, Hon wasacrime, That would be the general un- 
derstanding of people not familiar with legal 
phrases and their significance. Nevertheless it 
seems impossible to avoid holding that he had in 
fact been convicted of a crime as that word is used 
and defined by the laws of the State. On looking 
into the statutes it will be found that the words 
‘offense’ and ‘crime’ are used as synonyms indis- 
criminately, as meaning the same thing. The stat- 





ute under which he was arrested ,declares intoxica- 
tion in a public place to be an offense, and pre- 
scribes the punishment that may be imposed there- 
for. Andif we look at the definition as given by 
the Revised Statutes we find it declared that the 
terms crime or offense when used in the statute 
‘shall be construed to mean any offense for which 
any criminal punishment may by law be inflicted.” 
3 R. 8S. (Banks’ 7th ed.) 2539, § 32. We are forced 
therefore to the conclusion that the relator at the 
time of his appointment was ineligible to the office 
because he had been convicted of a crime, and by 
the express terms of the statute no person who has 
been so convicted can ‘continue to hold member- 
ship’ in the police force. After the conviction was 
established to the satisfaction of the board it 
was their duty to revoke his appointment, and to 
declare him no longer a member of the police 
force.” 





In Fagan v. Fagan, 39 Hun, 531, there was a 
rather novel but equitable exercise of discretion in 
a matter of practice. The plaintiff, a wife suing 
for a limited divorce, had been defeated, judgment 
having been entered dismissing her complaint on 
confirmation of a referee’s report. Having ap- 
pealed, she moved for an order that the defendant 
furnish her means to print the appeal papers. The 
court below denied the motion for want of power 
to make the order after judgment, but the General 
Term, satisfied that the appeal was not frivolous, 
modified the order so as to allow her to bring up 
the case on written papers. The court seems to 
have taken it for granted that the plaintiff could 
get the papers copied in writing for nothing — per- 
haps copy them herself ! 


In Gruig v. Lerch, Pennsylvania Supreme Court, 
April 12, 1886, it was held that it is a defense to an 
action for breach of promise of marriage that the 
plaintiff was incapable of performing the physical 
functions of marriage, which disability she had 
promised to have removed by a surgical operation 


before marriage, but had failed so to do. The 
court said: ‘‘ When a man enters into an engage- 
ment of marriage with a woman he is presumed to 
have made himself acquainted with her appearance, 
her temper, her manner, her character, and other 
matters which are obvious to the understanding, 
and which can be ascertained in the social inter- 
course which usually accompanies courtship. If he 
changes his mind, and refuses to marry her for a 
defect which is open to observation, and which he 
might have ascertained before by reasonable care, 
it is no defense to an action for breach of promise 
of marriage. While this is so he has a right to 
presume‘that her physical condition is such that 
she is capable of giving him the intercourse be- 
tween the sexes which is usual in the marriage 
state. He has a right to presume so, because the 
defect, if it exists at all, is a concealed one, and not 
open to his observation, To conceal such a thing 
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from him until after marriage would bea fraud. It 
would be a fraud to sell a cow with such a defect 
without making it known to the purchaser. In this 
case, if the defendant is to be believed, the plaint- 
iff informed him of the difficulty, and promised to 
have it remedied by a surgical operation. This, as 
before stated, was not done, and we do not think 
the defendant was in duty bound to marry her, and 
afterward call in a surgeon for such purpose. He 
was entitled to have a wife capable of copulation 
in the usual way when he married her. We must 
not lose sight of the fact that we are dealing with 
a marriage contract pure and simple, and that con- 
tract did not require him to take an imperfect 
woman, and to involve himself in the expense and 
risk of such an operation. We are of opinion that 
the plaintiff's failure to perform her promise to have 
the operation performed absolves the defendant 
from his contract. If, on the other hand, the de- 
fendant is not believed, then the plaintiff is in the 
position of having a concealed defect of a nature 
to at least seriously impair the defendant’s satis- 
faction in any sexual connection with her, and not 
informing him of such defect. This, as before 
stated, would have been a fraud upon him, and 
would of itself avoid the contract. It is a mistake 
to suppose, as was assumed in the point and af- 
firmed by the court, that the impediment must be 
of such a nature as would be a ground of divorce 
after marriage. We are not now dealing with a 
question of divorce. That is a subject that is regu- 
lated by statute, and has no necessary relation to 
the case in hand. We are considering a contract 
to marry, a contract which calls for the richest 
good faith on both sides, and which neither party 
has the right to enforce against the other if incapa- 
ble of performing the full marital duties. A man 
does not contract to marry a woman for the mere 
pleasure of paying for her board and washing. He 
expects, and is entitled to something in return, and 
if the woman with whom he contracts be incapable, 
by reason of a natural impediment, of giving him 
the comfort and satisfaction to which as a married 
man he would be entitled, there is a failure of this 
moving consideration of such contract,and no court 
ought to enforce it by giving damages for its 


breach,” 
pre es 


DAMAGES — MEASURE OF, ON FAILURE OF 
TITLE TO CHATTELS SOLD. 
NEW JERSEY COURT OF ERRORS AND APPEALS, 
NOVEMBER, 1885. 


HOFFMAN V. CHAMBERLAIN.* 


Where a single bill of chattels is sold, and title fails as to a 
portion, the measure of damages is the difference be- 
tween the value of the entire quantity and the value of 
the remainder. 

ILL to foreclose a chattel mortgage. 
states the case. 


*8.C., 40N. J. Eq. 663. 


The opinion 








P. S. Scovil, for appellant. 


C. A. Bergen, for respondent. 


REED, J. Sarah Chamberlain, the complainant be- 
low, together with one Amelia B. Ellis, sold to one 
Mary W. Miller (now Hoffman) certain homestead fur- 
niture for the sum of $1,800. A part of the property 
sold belonged to Mrs. Chamberlain and a part to Mrs. 
Ellis. It was paid for in the following manner: $500 
in cash were paid to Mrs. Ellis, and to her were given 
also two notes of $150 each and one note of $100. To Mrs. 
Chamberlain were given nine $100 notes. All of Mrs. 
Ellis’ notes are paid. Three of the Chamberlain notes 
are paid, leaving still unpaid six of the notes given to 
her. Atthe time these notes were given a chattel 
mortgage was executed to Mrs. Chamberlain to secure 
all these notes to the amount of $1,300. Mrs. Chamber- 
lain filed her bill to foreclose this mortgage. The de- 
fense to it is that some of the articles sold did not be- 
long to either Mrs. Ellis or Mrs. Chamberlain. All the 
articles to which title is alleged to have failed were sold 
as the property of Mrs. Ellis, and all the notes given 
to her have been paid. Only the remaining six notes 
given to Mrs. Chamberlain are outstanding, and it is 
as security for the payment of these that the chattel 
mortgage is being foreclosed. If this transaction is to 
be treated as involving two sales, with a distinct con- 
sideration for each, then there is no defense to the 
present suit. 

The failure of title to Mrs. Ellis’ goods could not 
affect the consideration paid to Mrs. Chamberlain un- 
der a distinct contract. Upon a consideration of all 
the circumstances surrounding the sale, I think the 
affair was understood to be a single transaction, in 
which all these household goods were sold for a single 
price. The two ladies who sold were relatives, and 
had been intimately connected in business. 

They desired to sell all the furniture to one person. 
The values which the fixed for the separate articles 
were forthe purpose of determining their separate 
interests in the consideration. 

The notes were made in part to one and in part to 
the other vendor for the purpose of convenience. 

The chattel mortgage was given to secure all the 
notes, without regard to whom they were payable. 
So far as the purchaser felt concerned in the affair, all 
she wished was to get all the furniture as it stood in 
the house. She was not concerned in the proportion 
of interest in the entire stock so long as she got 
the title to itall. The price was agreed upon, not in 
view of any part, but of the whole lot. The consider- 
ation was single, in which both vendors were jointly 
concerned, and both vendors were equally responsi- 
ble for any defect in the title to the goods sold for 
which this consideration passed. 

In what articles was there a failure of title? 

It is claimed that title failed to a portion of the goods 
which Mrs. Ellis had bought of a Mr. Hutchins, and 
which Mr. Hutchins recovered of Mrs. Chamberlain 
by an action of replevin. It appears however that the 
replevin suit against Mrs. Chamberlain was unde- 
fended, no notice having been given to Mrs. Ellis or 
Mrs. Hoffman of the pendency of the action. Nor 
does the evidence in this case show that Mrs. Ellis had 
no title to those articles.. I think that she had, and, 
that the transaction by which she got possession of 
the articles was a sale and not a bailment, and al- 
though she had not paid for them, she could and did 
pass a title to Mrs. Chamberlain upon which she could 
have successfully stood in a defense to a replevin suit. 
The remaining articles, in which there was an alleged 
failure of title, were the three Baltimore heaters. As 
to these, it appears that they belonged to the landlord 
of Mrs. Ellis. Although she put one in the rented 
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premises, the arrangement by which this was done 
contemplated that it should remain there after the 
termination of her lease. The other two were placed 
inthe house by the landlord. In respect to these 
heaters, neither of the vendors to Mrs. Chamberlain 
had title, and there should be a deduction from the 
amount due upon the six outstanding notes for this 
failure of title. 

The question then arises, what is the proper meas- 
ure of the deduction to be allowed? Perhaps no fea- 
ture relating to the sale of chattels has been so little, 
and so unsatisfactorily dismissed and determined in 
previous adjudications as this. It seems to be the 
settled doctrine in the English courts that where there 
is a failure of title to all the chattels sold, the pur- 
chaser can treai the transaction as presenting an in- 
stance of an entire failure of consideration, and may 
sue for the money paid. Lichholz v. Bannister, 17 C. 
B. (N. 8.) 708. 

There is however no case decided in their courts 
that holds that the right of a purchaser is limited to a 
recovery of this sum in an action brought, not for the 
money paid, but for a breach of the warranty of title. 
The rule is entirely settled that for a breach of cove- 
nant for title to real property the measure of damages 
is the consideration paid and the interest upon such 
sum. This rule, early settled in the English courts, 
is the rule in this and many other States. 

This rule has also been adopted in many States in 
this country as equally applicable to breaches of the 
warranty of title to personal property. The follow- 
ing cases display the extent to which this rule has 
here been adopted: Noel v. Wheatlev, 30 Miss. 181; 
Ware v. Wealthnall, 2 McCord, 413; Wood vy. Wood,1 
Metc. (Ky.) 512; Criitenden v. Posey, 1 Head, 311; 
Ellis v. Gosney, 7 J. J. Marsh. 111; Arthur v. Moss, 1 
Oreg. 193; Goss v. Dysant, 31 Tex. 186. 

A perusal of the opinions in these cases and the rea- 
sons given for the adoption of this rule in the sale of 
chattels is not calculated to vindicate the wisdom of 
the rule. 

This doctrine, so far as it is applicable to breaches of 
the covenants in real conveyances, rests upon grounds 
which appertain to the character of real estate. The 
reason for the adoption of this rule in this class of ac- 
tions is set forth at length by Kent in the leading case 
of Staais v. Ten Eyck, 3 Cai. Cas. 111. 

The rule is an exception to the general principle 
which underlies the measure of damages for breaches 
of contract, namely, the standard of compensation. 
This latter rule applies to actions for breaches of war- 
ranties of quality in the sale of chattels to its full ex- 
tent. In what respect the loss resulting from a breach 
ofthe warranty of title’ differs from that resulting 
from a breach of the warranty of quality in dealing 
with personal property itis difficult to conceive. Out- 
side of the vice of extending an exception to a general 
rule in any event, there appears to be no reason why 
the rule of recovery should not be uniform in actions 
upon both kinds of warranties. Nordo the cases in 
which the exceptional rule applicable to damages for 
breaches of real covenants has been extended to war- 
ranties of title to chattels, in my judgment, present 
any reason for such prejudicial action. In nearly all of 
these cases the question arose in States when and 
where slavery prevailed, and was in respect to breaches 
ofa warranty of title toslaves. The reason stated in 
many of the cases for the adoption of the rule was the 
precarious and fluctuating character of that kind of 
property. In other cases the court is content with 
the citation of the early case of Armstrong v. Percy, 5 
Wend. 535, as the authority for the rule. 

In regard to the latter case, it may be remarked that 
the rule is drawn from a remark of the judge who de- 
livered the opinion in that case, in a single sentence, 





unsupported by authority or reason. And this re- 
mark was made in the face of the result in the previ- 
ous case of Blasdale v. Babcock, 1 Johns. 517, in which 
there was arecovery of the value of the horse and 
costs upon a warranty of title. The matter actually 
decided in the case of Armstrong v. Percy was that 
where an action had been brought against the pur- 
chaser by the real owner, who was not the vendor, the 
purchaser could recover from the vendor the money 
paid, besides the costs of the suit, which he was 
obliged to defend. There was no suggestion that the 
rule controlling in this respect an action for breach of 
this kind of warranty differed from the rule in actions 
upon other kinds of warranties. The cases cited, 
namely, Curtis v. Hannay, 3 Esp. 82; Caswell v. Coare, 
1 Taunt. 566; Lewis v. Peake,7 id. 153, were all ac- 
tions for breach of warranty of quality, and the meas- 
ure of damages in these cases was shown to have 
been dependent upon the pleadings. In the first two 
of these cases no special damages were set out in the 
declaration, and there was nothing but the amount of 
the consideration to show what was lost, so that was 
ruled to be the measure of damages. In the last case 
the claim for damages having been broader, it was 
permitted to the plaintiff to recover, in addition to 
this, the costs of a suit against him by his vendee, to 
whom he had sold with a similar warranty. 

There is nothing in the matters decided in the case 
of Armstrong v. Percy which fixes as a rule that for 
the present kind of warranties the measure of dam- 
ages is limited tothe consideration paid, at interest. 
Therule, I think, in all actions of this kind is com- 
pensation. Where no special damages are set forth, 
the measure of the loss is the value of the property 
purchased; and where there is no evidence of value 
but the consideration paid, that will be taken as the 
standard of value. Where there is a failure of title to 
a part, or inferior title only is sold, the loss is the dif- 
ference between the property as conveyed and its 
value had the title been as warranted. 

In support of the view that this general rule, appli- 
cable to damages, appertaius to actions upon breaches 
of warranties of title to chattels, are the cases of Grose 
v. Hennessey, 18 Allen, 389; Rowland v. Shelton, 25 
Ala. 217; and the text of Mr. Sedgwick, Meas. of Dam. ~ 
284. My opinion is that there should be a deduction in 
this case of the difference between the value of the en- 
tire lot of chattels sold and the value of the lot with- 
out the heaters. The only evidence of the value of the 
entire lot is what it was sold for, namely, $1,800. The 
evidence in regard tothe value of the heaters fixes 
their value at about $200. 

Adopting these values, there should be a deduction 
of the latter sum from the notes, as of the date of the 
sale, leaving due $400 and interest. 

The decree should be reversed. 

Decree unanimously reversed. 


———— ee 


EXECUTOR — OF MARRIED WOMAN — FUNERAL 
EXPENSES. 


OHIO SUPREME COURT, MARCH 23, 1886. 


McCLELLAN V. FILSON.* 
A statute which directs the payment by executors of funeral 
expenses and those of last sickness, may apply to the es- 
tate of a deceased married woman, though she left a hus- 
hand having property. 
ge om to District Court, Greene county. 
4 facts are stated in the opinion. 


*S.C.,5.N. W. Rep. 861. 


The 








366 


THE ALBANY LAW JOURNAL. 








Nisbett & Martin, for plaintiff in error. 


Little & Shearer, for defendant in error. 


Spear, J. The facts shown by the record, so far as 
they are necessary toan understanding of the points 
decided, are as follows: Nancy McClellan, a married 
woman, died about January, 1879, testate, leaving an 
estate of her own, and a husband surviving her, who 
also had property. The will named as executor Wm. 
8S. McClellan, a son of the testatrix, who upon the pro- 
bate of the will took out letters testamentary, and at 
once entered upon the discharge of the trust. Assuch 
executor he paid from the assets of the estate, as ex- 
penses of the last sickness, physicians’ bills; also ex- 
penses of her funeral, and fora tombstone. The phy- 
sicians who attended were called by the son (Wm. 8.) 
at the request of the mother. The coffin and other 
purchases for the funeral were made by the son. It 
does not appear that the husband took any action in 
the way of employing either the physicians or under- 
taker. Theexecutor also claimed to have paid cer- 
tain taxes on the lands of deceased during her life—a 
portion of them more than six years before the death 
of the testatrix. To the account of the executor filed 
in the Probate Court asking credit for all these pay- 
ments, Mary J. Filson, a daughter of Mrs. McClellan, 
and legatee under the will, filed exceptions, in which 
among other grounds of exceptions, she urged as to di- 
vers items of taxes, that they were barred by the 
statute of limitations. The Probate Court sustained 
all the exceptions. On appeal to the Common Pleas 
by the executor, that court upon trial sustained the 
exceptions as to the charges for expenses of last sick- 
ness and of the funeral, and overruled them as to the 
tombstone and the charges for taxes. The District 
Court reversed the judgment of the Common Pleas as 
to the items of taxes, to which the statute of limita- 
tions had been pleaded, and affirmed the judgment of 
the Common Pleas iu all other respects. To reverse 
this judgment of reversal the present proceeding in 
error is brought. 

We think the executor was justified in paying the 
funeral expenses and those of last sickness, and that 
he should have been allowed for such items in his set- 
tlement. The contention is that he was not so justi- 
fied, because the expenses were a debt against the hus- 
band, and the executor should have compelled the un- 
dertaker and physician to look to him. As to expen- 
ses of the funeral, section 6090 of the Revised Statutes 
provides that every executor shall proceed with dili- 
gence to pay the debts of the deceased, and shall ap- 
ply the assets in payment of debts—first, the funeral 
expenses, those of last sickness,and the expenses of 
administration; second, the allowance made to the 
widow jand children for their support for twelve 
months. Another section permits the executor to sell 
property of the estate, before letters testamentary are 
granted, to pay funeral expenses, but for no other 
purpose. If within the meaning of the statute the 
funeral expenses are to be considered as debts of the 
deceased woman, there would seem to be reason for 
regarding the statute as imperative. They manifestly 
cannot be treated as contract debts; but that as re- 
gards the estate of a man, such expenses may be re- 
garded as debts nevertheless appears to be settled in 
this State. The statute speaks of them as debts. They 
are classed under the same head as the allowance to 
the widow for year’s support. 

In the case of Allen v. Allen, 18 Ohio St. 234, where 
the question was directly made, the court sustained 
the action of the court below, where the allowance 
was treated as a debt, and held that ‘ the allowance of 
a sum of money to the widow and child, under section 
45 of the Administration Act. is classed among the 
debts of the deceased, to be paid in the order speci- 





fied in that section.” If allowance for year’s support 
of widow is a debt, it follows that funeral expenses 
are equally so. But as before stated, the debt does 
not rest upon contract. The inability of a married 
woman to bind herself by contract generally there- 
fore furnishes no reason why her estate should not be 
bound. If the statute applies to the estate of a mar- 
ried woman, it is bound; if it does not, it is not 
bound. In terms it does apply. The language is, 
‘Every executor and administrator shall pay,” ete. 
Unless there is good reason, fonnded upon principle, 
why the married woman’s estate should be excepted, 
then no exception should be made. It is urged that 
such good reason is found in the fact that at common 
law there is a duty upon the husband to dispose of the 
body of his deceased wife by decent sepulture in a 
suitable place. This is conceded, and it is not con- 
tended here to weaken the force of that duty, or toim- 
pair the liability of the husband for the expenses of 
such burial. But the husband may be without the 
means, and unable to procure the services of those 
whose business it is to bury the dead, though the wife 
left an abundance. What shall be done in such case? 
Shall the body remain unburied? If in such circum- 
stances it is proposed to resort to the wife’s estate for 
such expenses, it must be upon some principle, some 
rule. What shallit be? We have seen that the law 
of contract does not aid. She cannot, any more than 
could adeceased husband as to his funeral expenses, 
be presumed to have contracted. Plainly then it 
must be by the force of legislation. That we have,and 
if we apply itin any case to the estate of a deceased 
married woman, it is difficult to see why, upon princi- 
ple, it should not be applied to all. If we undertake 
to make arbitrary exceptions and distinctions then the 
rule fails; for if it cannot rest upon the doctrine of a 
statutory debt and charge upon the estate, it is not 
easy to find a satisfactory foundation for it. Besides, 
if the application of the statute be limited to cases 
where the husband is insolvent, then we impose upon 
the one who spends time and money upon the conduct 
of the funeral the burden of first exhausting the lia- 
bility of the husband by suit, or at least demonstrat- 
ing his insolvency. A decent regard for the proprie- 
ties of the situation would seem not to require this. 

We think the statute was based upon a well-recog- 
nized necessity, and that such debts may be regarded 
as created by statute from necessity, and as a charge 
upon the estate, the same as the necessary expenses of 
administration, and the statute as furnishing the rule 
of liability. Patterson v. Patterson, 59 N. Y. 574. The 
burial of the dead is a matter of necessity. The public 
health requires that it be done, and a popular public 
sentiment equally requires that it be done decently. 
Rex v. Stewart, 12 Adol. & E. 773. ‘* The estate in the 
hands of the executoris bound by law for the pay- 
ment of the expenses of the decent interment of the 
dead.” Hapgood vy. Houghton, 10 Pick. 154. The 
statute of Massachusetts is similar to that of Ohio, 
and the court is here speaking of the effect of the 
statute. Itis clear that the expense should be re- 
quired to be met by any estate which the deceased 
may leave. 

Is there any reason for saying that this most reason- 
able requirement should not apply where the deceased 
isamarried woman? As before stated, we regard the 
liability as resting on the statute, and upon that 
wholly. This must bave fur its basis, in large meas- 
ure at least, considerations of public policy arising in 
the necessity of the case. That thedead might have 
proper sepulture, a clear, easily understood provision 
as to recompense for the expense is required. That 
provision we find in the statute. The question then 
is, do not considerations of public policy apply as well 
to the case of a married woman as to a man? The 
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necessity in the individual instance may or may not 
be as great, but where is the difference in principle? 

Divers authorities are cited by counsel for defend- 
aut in error, but we find none presenting the precise 
question presented here as to the funeral expenses. 
Sears v. Giddey, 41 Mich. 590; S. C., 32 Am. Rep. 168, 
is specially relied upon. In that case the surviving 
husband, with the son of a deceased wife by a former 
marriage, went together to the undertaker’s, and there 
ordered the casket and other goods for the funeral. 
Nothing was said about payment or who was to be 
charged. The charge however was made to the hus- 
band, and the credit apparently given to him. The 
action was by the undertaker against the husband on 
the account. He sought to defend, on the ground 
that the wife had property which she had willed to the 
son, and therefore heshould pay. The court held, 
and we have no doubt rightly, that the husband must 
pay. Indeciding the case, Cooley, J., uses this sig- 
nificant language: ‘‘A funeral cannot be delayed for 
judicial inquiries to determine upon whom the moral 
obligation to proceed with it rests most heavily.” In 
other words, the undertaker may conduct the funeral 
decently and in order, und look to such person as 
ought to pay for his recompense. In that case it was 
the husband. 

In Gunn v. Samuel’s Adm’r, 33 Ala. 201, an insolvent 
husband called in the’plaintiff, a doctor, to attend his 
sick wife, her children, and slaves. The wife was not 
consulted, and gave no order. During her last illness 
she requested that a slave be sold to pay the doctor's 
account. The court held, that it being the legal as 
well as the moral duty of the husband to furnish med- 
ical attendance for his sick wife, a legal liability rests 
on him to pay, and her request did not impose an 
original liability or make her estate responsible, 
though if she had made a contract originally, express 
or implied, to pay the doctor, he would be entitled to 
recover. Smyley v. Reese, 53 Ala. 89; 8. C., 25 Am. 
Rep. 598, is perhaps a stronger authority for defendant 
in error. In that case the husband, as administrator 
of his deceased wife, paid the expenses of her funeral 
from the assets of the estate, aud asked to have the 
amount allowed in settling his accounts, which was 
refused, the court holding that the statutes of that 
State ‘‘ creating the wife's statutory estate do not ab- 
solve the husband from his common-law obligation to 
furnish suitable sepulture for his wife,” and that the 
administrator, in paying the funeral expenses, was but 
paying his own debt. The question of payment by an 
executor, not the husband, who had ordered the ex- 
penses, is not in that case. A holding contrary to the 
doctrine of the last case was made in Gregory v. Lock- 
yer, 6 Madd. 90, where the husband having paid the 
funeral expenses of the wife, and made a claim before 
the mastcr to have them repaid by the executor from 
the separate estate of the wife, the separate estate was 
by decree ordered to be applied in payment. 

The question is not simply whether the husband is 
liable as between him and the undertaker, but may 
not the estate of the wife also be liable, and may not 
the executor, having ordered the expense, be justified 
in paying the claim from that estate? If not, then a 
woman may die leaving thousands in lands, money, 
and bonds, and if she happen to leave a husband, and 
he insolvent, the body may lie uncared for until sume 
charitable friend comes to the rescue or it be taken 
care of and buried by the town. Public decency and 
a just regard for enlightened sentiment forbids. 

True, the wife’s property may not be taken for the 
husband’s debt, but if the debt may be treated, as 
we think in this case it may be, as well that of the 
wife as of the husband, it would not seem inequitable 
to allow her estate to bear the burden, though that 
does not serve tu exonerate him. At common law the 





husband and wife were one, and that one was the hus- 
band. Notso now. The common-law right in and 
power over the wife’s proporty by the husband is al- 
most entirely taken away by our legislation. All es- 
tates and property, including rights in action belong- 
ing to her at marriage, or which come afterward by 
conveyance, gift, devise or purchase, with her sepa- 
rate money or means, or due as wages of her personal 
labor, or growing out of the violation of her personal 
rights, together with rents, incomes, issues and profits, 
are her separate property. As to the real estate, she 
may rent it for three years, and by will dispose of it 
entirely at her decease, and the personal estate she 
may control and dispose of absolutely without the 
husband’s consent. And as to all this separate prop- 
erty she may sue and be sued as if she were unmarried 
He has no control whatever over the personal prop- 
erty, except it be reduced to its possession with 
the express assent of the wife, and mere care, 0c- 
cupancy and use is not to be deemed a reduction to 
possession unless by the terms of the express assent 
full authority is given to him to dispose of it for his 
own use. Curtesy initiate, as it existed at common 
law, is now held not to exist in Ohio, and the right of 
curtesy is conferred only on surviving husbands in es- 
tates of which the wives die seised. It appears plain 
by this that the relations of husband and wife as to 
property have greatly changed in this State by statute, 
and that much of the reason for the rule that the hus- 
band’s liability should be held to be so exclusive as to 
make impossible the subjecting of the wife's separate 
estate to payment of expenses resulting from her ne- 
cessities has vanished with the change. If the reason 
for the rule is in large measure gone because of these 
statutes, we may withsome willingness be ready to 
see the rule, by virtue of other statutes, in equal meas- 
ure disappear. 

As to the physicians’ bills for attendance during last 
sickness, the record shows that they were incurred by 
direct procurement of the deceased. That they were 
for her benefit admits of no doubt. She had the 
power to make the same acharge upon her separate 
estate; and while there are many reasons for saying 
that such expenses are made by the statute debts 
against and charges upon the estate of the deceased, 
in like manner as funeral expenses are, there is the 
additional consideration that the charge is also made 
by the deceased herself. We expressly disclaim any 
purpose of deciding what is not before us. We hold 
that under the circumstances the executor had the 
right to follow the statute; to pay the physicians’ bills 
and the funeral expenses from the estate of the testa- 
trix, and having paid them, has now the right to be 
allowed for such payments. 

No question is made here as to the tombstone. The 
Court of Common Pleas approved of that item, and or- 
dered it paid. The District Court affirmed the judg- 
ment as to that, and there tbe matter was allowed 
rest. 

Regarding the item of taxes, we find sufficient 
ground in the record to warrant a reversal of the find- 
ing and judgment of the Court of Common Pleas by 
the District Court, irrespective of the question of the 
statute of limitations, and we express no opinion upon 
the question raised by the exceptions based upon the 
statute. The District Court affirmed the judgment 
below as to all items of taxes except the first twelve, 
and no one asks a reversal of that action. 

It follows that the judgment of the Court of Com- 
mon Pleas sustaining the exceptions to the charges for 
funeral expenses of last sickness, represented by 
vouchers 1, 3, 4, 5 and 6, and of the District Court, af- 
firming such judgment, will be reversed; and the 
judgment of the District Court as to the items of 
taxes represented by voucher No. 2, in part reversing 
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the judgment of the Common Pleas, is affirmed. The 
Probate Court will be directed to allow to said execu- 
tor, in his settlement, the items represented by vouch- 
ers 1, 3, 4, 5, 6, 7, and all items of taxes except the first 
twelve. 

The costs of this proceeding in error are adjudged 
against both parties in equal proportions. 

[See 19 Alb. L. J. 367.—Eb.] 


STATUTE OF FRAUDS — AGREEMENT TO MAKE 
CHILD AN HEIR IN CONSIDERATION 
OF SERVICES. 


INDIANA SUPREME COURT, MARCH 5, 1886. 


WALLACE v. Lona.* 

An oral agreement was made bya childless husband and 
wife, with a young girl, to treat heras their own child, 
and to make her their heir, and will her at their death, or 
at the death of the survivor, their entire estate, consist- 
ing of both real and personal property, in consideration 
of her living with them, and performing certain services 
forthem. The girl performed the conditions of the con- 
tract on her part. Held, within the statute of frauds, and 
not enforceable, but that the girl was entitled to recover 
the reasonable value of her services. 

PPEAL from Marion Superior Court. The opinion 
states the case. 


Lew Wallace, Brown & Harvey, and Sullivan & Jones, 
for‘appellant. 


J. E. Florea, A. 
appellee. 


MriTcHeELL, J. David D. Long, as guardian of Mol- 
lie Fette, fileda complaint in the nature of a claim 
against the estate of Maria Fette, deceased. The sub- 
stantial averments of the paragraph upon which the 
judgment rests are as follows: About the 22d day of 
February, 1871, the decedent and her husband, being 
childless, requested the plaintiff's ward, then about 
seven years Old, a niece of the nusband, to live with 
them, and becoming much attached to her, they pro- 
posed and agreed at that time and afterward “that if 
she would live with them during their life-time, and 
until the death of both, and become and act and do 
by them and toward them as their child, and permit 
herself to be known and called as their child, and if 
she would respect and treat them as her parents, and 
do such work about their house, and would render 
them such services and assistance in the care and 
keeping of their house and property, as she was capa- 
ble of doing, and if she would care for them and nurse 
them in sickness, and would continue with them and 
live with them until their death, that they would treat 
and deal with and toward her as their child; that they 
would make her their heir; and at their death, or at 
the death of the survivor of the two, they would will, 
bequeath, and give her the entire estate of which they 
were possessed.”” The ward accepted the proposal so 
made, and faithfully performed the agreement on her 
part. Charles Fette, the husband, died about March 
15, 1881, having left all his property to his widow. The 
agreement was then renewed between the ward and 
Mrs. Fette. The agreement was faithfully performed 
by the former until the death of the latter, which oc- 
curred December 17, 1883. It is averred that Mrs. 
Fette neglected to make the will according to the 
agreement, and died intestate. The claim is to re- 
cover the value of the estate, estimated at $6,000. 
Upon issues duly made there was a trial to a jury. 
The evidence tended to show that the intestate left 
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real estate of the value of $5,000, and a personal estate 
of about $1,000 in value. There was a verdict for the 
plaintiff for $6,025, and over a motion fora new trial, 
judgment was entered on the verdict for $6,000, the 
plaintiff having entered a remittitur of $25. Follow. 
ing the entry of judgment, the record recites the fol- 
lowing order made by the learned judge who presided 
at the trial: ‘‘Inasmuch as this case is not without 
difficulty, itis ordered by the court that the defendt 
ant, as administrator, do at once take and prosecute 
with reasonable diligence an appeal to the Supreme 
Court of the State of Indiana.” 

Of the errors assigned here, the only one discussed 
is the overruling the motion for anew trial. This mo- 
tion assigned as causes for a new trial that the verdict 
was contrary to law and to the evidence; that it was 
not sustained by sufficient evidence; that the damages 
were excessive; and that the court erred in giving and 
refusing certain instructions. 

It may be said the evidence tends to establish the 
averment in the complaint, and if no legal impediment 
stood in the way, it might fairly support the verdict. 
The case proceeded upon the assumption that if the 
contract was proved substantially as alleged, and per- 
formance of it was shown on the part of the ward, an 
action for damages for the violation of the contract 
might be maintained, and that the measure of recov- 
ery to which she was entitled was the value of the real 
and personal estate of the intestate, irrespective of the 
actual value of the services rendered. The argument 
for an affirmance of the judgment is predicated upon 
the affirmation of the followtng propositions: (1) 
that the action is for damages for the breach of an ex- 
press parol contract; (2) that the contract is not within 
the statute of frauds; (3) that the measure of damages 
is the value of the estate agreed to be devised. 

Upon the authority of Frost v. Tarr, 53 Ind. 390, 
it is conceded that an action for the specific per- 
formance of the contract is not maintainable, and 
upon the authority of that case, and the cases of Bell 
v. Hewett, 24 Ind. 280, and Lee v. Carter, 52 id. 342, it 
is insisted that the contract is clear of the statute of 
frauds, and that the measure of recovery should be the 
value of the estate. A brief examination of the argu- 
ment and the cases above mentioned seems to be re- 
quired. The concession that the contract cannot be 
specifically enforced involves che conclusion that it is 
within the inhibition of the statute. If the statute of 
frauds presents no obstacle to the enforcement of the 
contract, then so far as the record discloses, none ex- 
ists. It cannot of course be denied that if the con- 
tract had been written, or if in pursuance of an oral 
contract, the plaintiff had been put in complete pos- 
session, and she had otherwise fully performed on her 
part, specific performance could have been enforced. 
It would then have presented a case analogous in prin- 
ciple to Mauck v. Melton, 64 Ind. 414. That was a case 
in which an oral contract was made which provided, 
that in consideration of board to be furnished, and 
services to be performed, a tract of land should either 
be conveyed or devised by will. The person agreeing 
to perform the service was put in possession of the 
land, and it was held the services having been per- 
formed, the contract should be specificaily enforced. 
It is true, it was there said the contract was not within 
the statute of frauds. In saying this nothing more 
was meant, in view of the facts, than that by reason 
of the part performance of the contract, it had been 
taken out of the operation of the statute, and might 
therefore be specifically enforced. Atkinson v. John- 
son, 8 Ind. 31; Watson v. Mahan, 20 id. 223; Zafollett v. 
Kyle, 51 id. 446; Law v. Henry, 39 id. 414; Stater v. 
Hill, 10 id. 176; Moreland v. Lemasters, 4 Blackf. 383; 
Arnold v. Stephenson, 79 Ind. 126. 

The case of Baxter v. Kitch, 37 Ind. 554, involved a 
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state of facts similar to Mauck v. Melton, supra. No 
possession having been delivered under the contract, 
the court said: ‘It isa contract for the sale of real 
estate, and to be made a sufficient foundation of the 
action, must have been in writing, and signed by Will- 
iam Pickett, deceased.’’ The cases of Neal v. Neal, 69 
Ind. 419, und Johns v. Johns, 67 id. 440, involved the 
principle here under consideration, and the holding in 
both was that the statute of frauds prevented the en- 
forcement of the contract. Thus much has been said 
to show that the only impediment in the way of a 
specific enforcement of the contract involved in this 
case is the statute of frauds. 

When the title to property, either real or personal, 
is tobe acquired by purchase, the statute of frauds 
will operate upon and affect the contract in precisely 
the same manner whether the consideration for the 
purchase is to be paid in services, money or any thing 
else. In either case such a contract being in parol, and 
entirely executory, cannot be enforced by either 
party, and it may be doubted whether a contract 
which is within the statute, so as to be incapable of 
specific enforcement, has sufficient validity to support 
an action for damages by either party, unless the con- 
tract was induced under or its violation is involved in 
some special circumstances of fraud or bad faith. 
Barickman v. Kuykendall, 6 Blackf. 22; Ballard v. 
Bond, 82 Vt. 355; McCracken v. McCracken, 88 N. C. 
278; Bender v. Bender, 37 Penn. St. 419. The most 
that can be recovered in sucha case is the value of 
what may have been paid or performed by one party 
in reliance upon such a contract, when the other re- 
fuses to perform. 2 Reed Stat. Frauds, §$ 737. 761, 
762; Day v. Wilson, 83 Ind. 463. Where therefore ser- 
vices have been performed or money paid in consid- 
eration of property to be conveyed, if the contract is 
not enforceable by reason of the statute of frauds, the 
action is not on the special contract, but in the case of 
services performed, the action is on a quantum meruit, 
to recover the value of the services. Ham v. Good- 
rich, 87 N. H. 186; Emery v. Smith, 46 id. 151; Leslie v. 
Smith, 32 Mich. 64; Seymour v. Bennet, 14 Mass. 268; 2 
Reed Stat. Frauds, §§ 622, 623, and cases cited in notes; 
2Suth. Dam. 453. In such a case the value of the ser- 
vices performed, and pot thé value of the property 
agreed to be conveyé, is the measure of dam- 
ages. 

Returning to the cases relied on, Bell v. Hewitt, 
supra, was an action on a special contract for services, 
to be compensated by a promised legacy of $500. The 
contract involved the payment of a specified sum of 
money in a manner agreed upon. It was held that as 
the contract was upon a definite consideration, and 
liable to be performed within one year, it did not come 
within the fifth subdivision of the statute of frauds, 
which inhibits the bringing of actions upon oral con- 
tracts, not to be performed within one year from the 
making thereof. There was in that case clearly no 
impediment in the way of the maintenance of an ac- 
tion on the contract to recover the stipulated wages. 
This case was followed in Caviness v. Rushton, 101 Ind. 
502, which involved the same principles. 

The next case, Zee v. Carter, 52 Ind. 342, was de- 
cided, so far as it touches the question under consid- 
eration here, on a demurrer to the complaint, which 
was in the nature of aclaim filed against the estate of 
one Carter. The substance of the complaint, as set 
out in the opinion, is that Cline agreed with Carter 
that if the latter would take possession of the farm of 
the former, and clear and improve such portions as he 
might be able, and permit Cline to reside with him, 
do his mending, washing, and furnish his boarding, 
Cline would compensate him by devising all of his 
property, real and personal, to Carter or his children; 





that Carter took possession, cleared about 100 acres of 
the land, built fences, dwelling-house, and stable, and 
otherwise fully performed his contract; that Cline 
died, leaving real and personal property of the value 
of $8,600, without making the will, or otherwise com- 
pensating Carter, who had performed services worth 
$10,000. The facts stated in the complaint show such 
a part performance of the contract as clearly to take 
it out of the statute of frauds, and the complaint con- 
tained the statement of such facts as would have war- 
ranted the specific enforcement of the contract, as in 
Mauck v. Melton, supra, aud the cases of that class 
cited above in connection with it, or possibly, owing 
to the part performance averred, of making the con- 
tract the basis of an action for damages for its viola- 
tion. The complaint however was held good, and the 
contract was said to be clear of the statute of frauds, 
upon the authority of Bell v. Hewitt, supra. This, as 
it seems to us, was to some extent, at least, a misappli- 
cation of Bell v. Hewitt. The contract to devise land 
and to bequeath personal property exceeding $50 in 
value was clearly within the statute, and so far as it 
was withdrawn from its operation, if at all, it was by 
the acts of part performance which are set forth in the 
complaint. It does not appear what rule of damages 
was applied in the case. 

The case of Frost v. Tarr, 53 Ind. 390, arose out of 
the following facts: The father of Jane Torr agreed 
with Simeon Frost that Frost should take Jane into 
his family, board, educate, and clothe her as his own 
child until she was twenty-one years old, or was mar- 
ried, and that if she continued so to live with him and 
his family, and do the ordinary housework usually 
performed by girls in house-keeping, he would be- 
queath to her a share equalin value to that given any 
of his children. It was alleged that she had fully per- 
formed; that Frost died without leaving her any 
thing by his will, except $50; and that he left an es- 
tate in real and personal property of the value of $20,- 
000, the greater portion of which he bequeathed to his 
son. She demanded judgment for one-sixth part of 
the estate, and for $4,000 damages. It was there said 
by the court ‘‘that the contract alleged is one the 
specific performance of which would not be decreed; 
but it does not follow, because acourt will not decree 
specific performance of a contract, that therefore no 
action for damages will lie upon it when it has been 
violated. On the contrary we think such action will 
lie, and that the damages in this case may be meas- 
ured by the value of the portion which was promised, 
and that the plaintiff, in such case, is not limited to 
the value of the services performed in the recovery.” 
Bell v. Hewitt, supra, and Lee v. Carter, supra, were 
cited in support of the rule announced. It was said 
further that there was nothing in ‘*‘ the question made 
as to the section of the statute of frauds which re- 
quires contracts not to be performed within a year 
from the making thereof to be in writing.’”’ As re- 
spects other provisions of the statute of frauds, no 
question seems to have been made, and none was con- 
sidered. 

The rule thus enunciated in respect of the right to 
sue for the violation of the contract, and what shall 
be the measure of recovery in such cases, seems to us, 
in view of the facts on which the cases cited in its sup- 
port rest, and what has already been said in reference 
to them, to reeeive but incidental support from those 
cases. That under the pressure which in this class of 
cases was brought to bear on the courts, this rule in 
one form and another prevailed in the earlier decis- 
ions in some of the States, is well known, but as is 
said by a learned author: “It gradually dawned 
upon the judges that there was no rea] difference be- 
tween the land itself and its market value; and that 
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allowing the plaintiff to recover the latter was, in 
effect, giving him specific performance of the con- 
tract.”” The position has long since been abandoned 
in all the States, with but one or two exceptions. 2 
Reed Stat. Frauds, § 738. Of the earlier cases which 
sanctioned the rule of Frost v. Tarr, supra, toa de- 
gree, were Jack v. McKee,9 Penn. St. 235; Bash v. 
Bash, id. 260; McDowell v. Oyer, 21 id. 417; Malann v. 
Ammon, 1 Grant Cas. 123. To these may be added, as 
lending some sanction to the doctrine, the cases of 
Burlingame v. Burlingame, 7 Cow. 92; King v. Brown, 
2 Hill, 485; and Hopkins v. Lee, 6 Wheat. 109. 

In overruling Jack v. McKee and the other cases 
following it, the Pennsylvania court said in Hertzog 
v. Hertzog, 34 Penn. St. 418: ‘Whenever a departure 
from settled principles is shown by experience to have 
worked perniciously, to have occasioned wrong and 
hardship which were not anticipated, and to have 
placed the inheritance of families at the mercy of 
parol evidence, we think it the imperative duty of the 
court that made the departure to undo the mischief as 
far as possible, and to retrace their steps back to the 
old paths.” 

It was further declared by the learned judge deliv- 
ering the opinion in that case that underthe rule in 
Jack v. McKee a grandson whose services, at his own 
estimate, did not exceed in value $1,800, had swept 
away the fairest portion of an estate by a recovery of 
$10,000; while in another case a domestic whose ser- 
vices, had they been the subject of compensation, 
would have been comparatively insignificant, had, 
under the rule above mentioned, taken an entire es- 
tate from the right heir. A rule under which such 
disastrous and anomalous results are possible, should 
not, in ouropinion, be perpetuated unless it finds 
its support in principles that are altogether beyond 
cavil. 

The same year in which the Pennsylvania court 
overruled Jack vy. McKee and other kindred cases, the 
New York court, in Erben v. Lorillard, 19 N. Y. 299, 
disapproved of so much of Burlingame v. Burlingame 
and King v. Brown, supra, as lent any support to the 
doctrine under consideration. 

It must, we think, be conceded that every provision 
of the statute of frauds exerts its influence upon con- 
tracts, such as we are here considering, to the same 
extent and with the same potency as upon other con- 
tracts for the sale and transfer of property, and if 
there is one class of cases more than anotherin which 
“atight rein should be held,” and the statute vig- 
orously applied, it is that class in which it is pro- 
posed by parol to intercept from rightful heirs the 
transmission of estates. Graham v. Graham, 34 Penn. 
St. 475. 

That the evidence in this case tends to support the 
view that it was the purpose of the intestate to make 
provision for the plaintiff's ward by a will may be con- 
ceded ; but as the agreement to do so was never mani- 
fested in writing, signed by her, and as it involved an 
agreement for the sale of real estate, and for the trans- 
fer of personal property exceeding in value $50, such 
agreement was subject to the operation of the statute 
of frauds, equally with all other agreements for like 
sales. Because the agreement was not withdrawn 
from the operation of the statute by part performance, 
it cannot be specifically enforced; neither can it be 
the foundation of an action for damages. Brown Stat. 
Frauds, § 124. It does however seem to rebut any pre. 
sumption, which otherwise might have obtained, that 
the services rendered were to have been gratuitously 
performed, or that they were performed under the 
mere expectancy that the intestate would leave the 
plaintiff's ward a legacy. She is therefore entitled to 
recover the value of her services. Jacobson v. Ex’rs 
of La Grange, 3 Johns. 199; Robinson v. Raynor, 28 N. 





Y. 494; Campbell v. Campbell, 65 Barb. 639; Reynolds 
v. Robinson, 64 N. Y. 589; Emery v. Smith, 46N. H. 
151; Sutton v. Rowley, 44 Mich. 112; Welch v. Lawson, 
32 Miss. 170; Bender v. Bender, 37 Penn. St. 419; Mad- 
dison v. Alderson, 8 App. Cas. 467; S. C., 35 Moak’s 
Eng. Rep. 790; Clark v. Davidson, 53 Wis. 317; S. C., 10 
N. W. Rep. 384; Howard v. Brower, 37 Ohio St. 402; 
Wood Frauds, §§ 221-235. Many other cases might be 
cited which support and illustrate the conclusions 
reached, but those referred to are deemed sufficient. 
The value of the services are to be determined without 
any reference to the value of the estate cf the intes- 
tate. But in estimating the value of the services, re- 
gard should be paid to the situation of the parties, the 
nature of the service required or performed. Allow- 
ance should be made too for the fact, that under the 
circumstances, the presence and society of the plain- 
tiff's ward may have been of sufficient value to com- 
pensate for her education, clothing, and support. 

To the extent that Frost v. Tarr, and Lee v. Carter, 
supra, announce a rule contrary to the conclusion 
herein reached, they may be considered as modi- 
fied. 

The judgment is reversed, with costs, with direc- 
tions to the court to sustain the motion fora new trial, 
and for further proceedings not inconsistent with this 
opinion. 

sapestioiicsee 


MARRIAGE — DIVORCE FOR ADULTERY — CON- 
NIVANCE, 


MASSACHUSETTS SUPREME JUDICIAL COURT, 
JANUARY 9, 1886. 


Rossrns v. RoBBINS.* 


A nusband, being suspicious of his wife’s fidelity, arranged to 
have a telegram sent him calling him away from his home 
to another town. He then told his wife that he was go- 
ing away and should not return that night. Instead of 
going away. he returned to his house in the evening with 
a witness, and found his wife in bed with another man. 
The act of adultery would not have been committed that 
night had he not led her to think that he was to be away. 
Held, that there was no connivance on the part of the 
husband, and that a decree of ‘ivorce should be granted. 


CTION for divorce. The head-note shows the 
facts. 


Marshall & Hamblet, for libellant. 
C. Cowley, for libellee. 


Freup, J. The justice who heard the case found as 
a fact that the conduct of the libellant described in 
the report “ constituted a scheme to detect the libel- 
lee if she was guilty; but that there was no corrupt 
intent that adultery should be committed, or any as- 
sent to or connivance at it, unless the foregoing con- 
duct amounted to connivance as a matter of law, 
which I[ ruled it did not.” Itis not found by whom 
the man who lodged in the house was invited to lodge 
there, or whether he was of good reputation, or that 
he was introduced by the husband to the wife, or that 
lodging there under the circumstances made him a 
member of the family, or what the conduct of the wife 
with him was which excited the suspicions of the hus- 
band; and it is impossible to hold that onthe facts 
found, it was so far the duty of the husband to expel 
the lodger, that by not doing this, he must be held, as 
matter of law, to have connived at the adultery. 

This court has assumed that the Legislature, in con- 
ferring upon it jurisdiction to grant divorces from the 
bonds of matrimony, although the statutes make no 


*5N.E. Rep. 837. 
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provision respecting connivance, collusion, condona- 
tion, or recrimination, intended to adopt the general 
principles which had governed the ecclesiastical courts 
of England in granting divorces from bed and board, 
so far as these principles were applicable and were 
found to be reasonable. Although the procedure may 
be “according to the course of proceeding in eccles- 
iastical courts ’* (Pub. Stat., ch. 146, § 33), yet itis not 
clear that the decisions of those courts upon questions 
of substantive law are of the same weight here as 
are the decisions of the English courts of law and 
chancery. One reason is that the ecclesiastical courts 
proceeded according to the canon law as followed and 
adopted in England, but the canon law was never 
adopted by the colonists of Massachusetts. It was 
not suited to their opinions or condition. Marriage 
and divorce here have been regulated wholly by stat- 
ute. Com. v. Munson, 127 Mass. 459; S. C., 34 Am. Rep. 
411; Sparhawk v. Sparhawk, 116 Mass. 315. 

By Stat. 20 & 21 Vict., ch. 85, a court for divorce and 
matrimonial causes was established in England, and 
jurisdiction given it to decree a dissolution of mar- 
riage, and it was expressly provided that if the court 
should find that the petitioner had, during the mar- 
riage, been accessory to or conniving at the adultery, 
or had condoned the adultery complained of, or that 
the petition was presented or prosecuted in collusion 
with either of the respondents, the petition should be 
dismissed. Section 38. By section 31 it was also pro- 
vided that if the court found that the case of the pe- 
titioner was proved, and did not find either conni- 
vance, collusion, or condonation, the court should not 
be bound to pronounce a decreeif it should find cer- 
tain other facts concerning the libellant, of which one 
was “such willful neglect or misconduct as has con- 
duced to the adultery.” It is obvious that decisions 
under this statute may turn upon its provisions, and 
not upon general principles applicable to the law of 
divorce. It was partially, at least, upon the construc- 
tion of this statute that Gipps v. Gipps,11 H. L. Cas. 
1, was decided. 

It is not easy to reconcile all the decisions of the 
ecclesiastical courts upon connivance. The law and 
facts are not always separated, and those courts have 
considered questions of morals somewhat more freely 
than we, under our statutes, feel at liberty to do. 
Many of the cases are collected in Phillips v. Phillips. 
1 Rob. Ecc. 144; 3 Notes Cas. 444; 4 id. 523; 5 id. 435; 
and it is there held that a corrupt intention is necessary 
to constitute connivance. The reasonable foundation 
of the rule that connivance prevents the libellant from 
maintaining his libel for adultery, although it may be 
consent unexpressed and unknown to the libellee. 
This consent must necessarily often be inferred from 
circumstances, but the fact must be found that the 
libellant either desired and intended, or at least was 
willing, that the libellee should commit adultery be- 
fore the libellant can be said to have connived at it. 
There is a manifest distinction between the desire and 
intent of a husband that his wife, whom he believes to 
be chaste, should commit adultery, and the desire and 
intent to obtain evidence against his wife, whom he 
believes already to have committed adultery, and to 
persist in her adulterous practices whenever she has 
opportunity. 

It was argued that it was the duty of the husband to 
protect his wife, and to control her conduct if it ex- 
cited suspicions; and undoubtedly husband and wife 
ought mutually to aid each other im doing right and 
to guard each other from doing wrong. But the legal 
duty of the husband to control the conduct of his wife 
cannot be greater than his legal right; and by modern 
law and usage the right of a husband to control the 
conduct of his wife has largely, if not wholly, disap- 
peared. A husband cannot imprison his wife in order 





to protect her against seduction, nor is he compelled 
always to attend her, or to remain at home with her. 
A chaste husband ought, if he desires it, to have a wife 
who will remain chaste when exposed to the tempta- 
tions which are incident to the ordinary conditions of 
modern social life; and if she commits adultery against 
his wishes, and without his procurement, he ought to 
be permitted to obtain evidence of it. 

Morrison v. Morrison, 136 Mass. 310, was decided 
upon the ground that the justice who heard the cause 
found as a fact that the husband, from the time that 
his suspicions were first excited, was in his mind 
willing that his wife should commit adultery, provi- 
ded that he could thereby obtain a divorce; and that 
this finding, together with the evidence of his conduct 
toward his wife and suspected paramour, was sufficient 
to warrant the finding of connivance. The only cases 
there cited are those which hold that a corrupt intent 
is necessary to constitute connivance. 

Decree affirmed. 

{In Bunnell v. Greathead, 49 Barb. 106, an action of 
crim. con., where the plaintiff did not interpose to 
prevent, but followed his wife, and secretly watched 
the illicit intercourse, he could recover only actual 


damages.—Ep.] 
4 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONTRACT FOR BUILDING— WAIVER OF ARCHITECT'S 
CERTIFICATE.— Where by the terms of a building con- 
tract no payment is to be made until the architect 
shall certify that it is due, and the last payment shall 
not be due until he shall certify that the contract has 
been fully performed, etc., to his satisfaction, the 
owner may waive the certificate, and if he accepts the 
house as completed the builder may recover, although 
no certificate has been given, and even though the ar- 
chitect was not satisfied. Smith v. Walker. March 26, 
1886. Opinion by Danforth, J. 


EVIDENCE TO EXPLAIN—BOOKS OF ACCOUNT.— 
Defendants, in order to establish their version ofa 
contract with plaintiff asa book canvasser, may not 
introduce in evidence their books containing ac- 
counts with other agents employed by them, 
in the same capacity, it not appearing that the plain- 
tiff was cognizant of the transactions indicated. The 
transactions of the defendants with other agents were 
res inter alios acta. Theonly apparent object of the 
evidence was to show by inference what the contract 
with the plaintiff was, or the practice of the defend- 
ants in their business in respect to compensation. On 
neither ground can its admission be justified. It did 
not appear that the plaintiff was cognizant of the 
transactions indicated, and as to him the entries were 
the mere declarations of the defendants in their favor. 
Newhall v. Appleton. April 13, 1886. Opinion by An- 
drews, J. 


—— ACTING AS SECRETARY—COMPENSATION.—A per- 
son who isappointed and acts as secretary of a corpo- 
ration, and who is neither a director nor a stockholder, 
is entitled to a reasonable compensation, although no 
rate was agreed upon, and there was no express agree- 
ment for compensation. Such person stands in no 
different position from an employee of any other 
grade who has rendered service at the request of the 
corporation. Smith v. Long Island R. Co. April 13, 
1886. Opinion by Andrews, J. 


DEED—AWARD OF DAMAGES FOR CLOSING ROAD— 
WARKANTY.—(1) After an award of damages for clos- 
ing a highway had been made, and the road in fact 
closed, A., the owner of adjoining premises, conveyed 
the same to B., bounding the lands by the closed road. 
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Held, that the right to the award did not pass by the 
deed. Schuylkill Nav. Co. v. Decker, 2 Watts. 343; 
McFadden v. Johnson, 7 Penn. St. 335. The purchaser 
knew, or was bound to know, that the public high- 
way no longer existed, and must be presumed to have 
bought and fixed the price in view of that fact. (2) 
A covenant of warranty is commensurate with the 
grant, and is not applicable to an easement not in 
fact conveyed. King v. Trustees of St. Patrick's Ca- 
thedral. April 13, 1886. Opinion by Finch, J. 


MORTGAGE — FORECLOSURE — COLLATERAL AGREE- 
MENT TO DELAY FORECLOSURE.—On the execution of a 
bond and mortgage, no money was paid, but the 
plaintiff agreed to lend the defendant $27,000, the 
amount thereof, in installments, provided he should 
erect certain houses in a certain manner on the land, 
and in case he did so, according to the terms of the 
agreement, no demand of payment of the mortgage 
was to be had until ninety days after the last advance 
wasdue. The plaintiff advanced $11,500, but the de- 
fendant abandoned his undertaking and left the 
houses unfinished. Held, that the plaintiff was not 
bound to delay the foreclosure for the ninety days. 
The agreement to advance money and to delay fore- 
closure were both dependent upon the undertaking of 
the mortgagor to go on and erect certain buildings, 
and when the latter repudiated the further perform- 
ance of the contract the plaintiff was discharged from 
all obligations to do either, and at liberty to enforce 
the securities for the money already advanced. Ferris 
v. Spooner. March 23, 1886. Opinion by Danforth, J. 


NEGOTIABLE INSTRUMENT—MISAPPLICATION OF AC- 
COMMODATION PAPER—APPEAL—ERROR AT TRIAL—IS- 
SUE NOT SUBMITTED TO JURY.—(1) The notes in suit 
were renewals of others made by defendant, to be used 
by one White in obtaining certain specified stock 
which he had hypothecated. White used the notes to 
pay a note to plaintiff, given for 400 shares of such 
stock, which had been placed in White’s hands as 
trustee of a ‘‘ pool’’ formed to manipulate its price in 
the market, plaintiff paying him $600 in cash, the dif- 
ference between the value of the stock and the notes. 
Held, that the plaintiff acquired a legal title to the 
notes transferred, and had a right of action upon 
those given in renewal against the defendant. We 
are of the opinion that the transfer of the notes to 
the plaintiff was substantially in accordance with the 
object and design with which they were made. The 
failure of White afterward to exercise his control over 
the stock, or to form a new pool for its management, 
would not constitute a defense to the notes which had 
already been transferred to the accomplishment of 
the purpose for which they were made and delivered 
to White. As tothe ultimate use to be made of the 
stock, White was the agent of the defendant, and was 
alone answerable to him for a neglect to carry out his 
principal’s purpose. The contract of transfer, when 
made, was precisely in accordance with the authority 
conferred upon White, and any subsequent misappli- 
cation of thestock by him would not impair the val- 
idity of the transfer. (2) Where both parties treat the 
case as presenting questions of law only, and do not 
ask to go to the jury on questions of fact, if there was 
evidence supporting the conclusions found by the 
court, the judgment cannot be assailed by showing 
that there were questions of fact which were not sub- 
mitted to the jury. By omitting to request the sub- 
mission of such questions, and acquiescing in the de- 
termination thereof by the court, the defendant has 
waived any objection to the mode of trial, and 
must stand upon the exceptions taken. Winchell v. 
Hicks, 18 N. Y. 558; Colligan v. Scott, 58 id. 670. Pro- 
vost v. McEncroe. March 26, 1886. Opinion by Ru- 
ger, C. J. 








PLEADING—NEGLIGENCE OF TRUSTEE.—In an action 
to charge a trustee with negligence in failing to fore- 
close or enforce payment of interest on a mortgage, 
the complaint must allege that the defendant knew 
of the insufficiency of the security, or was negligent in 
failing to ascertain that fact. Wooley v. Baldwin. 
March 23, 1886. Opinion per Curiam. 


PRACTICE—SERVICE OF SUMMONS BY PUBLICATION— 
AFFIDAVIT—CODE OF PROCEDURE, § 135.—In an ac- 
tion to foreclose a mortgage an affidavit for the ser- 
vice of the summons by publication, which stated that 
“the defendants cannot, after due diligence, be found 
within this State,’’ they being residents of other 
States, as therein stated, and ‘that the summons 
herein was duly issued forsaid defendants, but can- 
not be served personally upon them by reason of such 
non-residence.’’ Held sufficient to authorize the 
granting of an order under section 135 of the old Code. 
Kennedy v. New York Life Ins. Co. March 23, 1886. 
Opinion by Miller, J. 


TRIAL—INSTRUCTIONS—SUFFICIENCY OF EXCEPTION. 
—In an action for injury to plaintiff's son through a 
defective machine, at the close of the judge’s charge, 
defendant’s counsel requested the court to charge that 
“if the jury believe the employment was dangerous, 
and that the defendant used proper precautions by 
notice and instruction concerning it, the plaintiff can- 
not recover.’’ The court replied: “I decline to charge 
that. I charge, on the contrary, that if this was dan- 
gerous to life and limb, as I have defined to you, then 
it comes within the condemnation of the statute (ch. 
122, Laws 1876), and then nothing can protect the 
party from liability except the absolute consent of 
the plaintiff... The record then states, ‘* Defendant 
excepts.” Held, that the exception was sufficient; 
that this was not the case ofa single exception to two 
propositions, one of which was correct and the other 
erroneous, but that the real point to be brought to the 
attention of the court was not that notice and in- 
struction as to the use of the machine would alone 
necessarily exempt the defendant from the charge of 
negligence, but that an absence of negligence on the 
part of the defendant would be a defense to a liability 
based on the statute, although the employment was 
dangerous. The defendant, in other words, sought to 
induce the court to modify its charge that the defend- 
ant was liable if the employment was dangerous, irre- 
spective of negligence. It is plain that the request 
was so understood by the court. Hayes v. Bush & 
Denslow Manuf. Co. March 23, 1886. Opinion by An- 
drews, J. 

a 


UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL—AMOUNT INVOLVED—JOINDER OF DECREES 
ON DISTINCT CAUSES OF ACTION.—Distinct decrees 
against distinct parties on distinct causes of action, or 
on a single cause of action, in which there are distinct 
liabilities, cannot be joined, to give the Supreme 
Court jurisdiction on appeal. March 29, 1886. Ex 
parte Pheenix Ins. Co. of London, England. Opinion by 
Waite, C.J. (G6Sup. Ct. Rep.) 


CONSTITUTIONAL LAW — INFAMOUS OFFENSE.— Im- 
prisonment in a State prison or penitentiary, with or 
without hard labor, is an infamous punishment, and a 
crime punishable by such imprisonment is an infa- 
mous offense, within the meaning of the fifth amend- 
ment to the Constitution of the United States. In Ex 
parte Wilson, 114 U. 8. 417, it was adjudged by this 
court, upon full consideration, that a crime punish- 
able by imprisonment fora term of years at hard la- 
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bor was an iofamous crime, within the meaning of the 
fifth amendment of the Constitution of the United 
States, which declares that ‘‘no person shall be held to 
answer for a capital or otherwise infamous crime, un- 
less on @ presentment or indictment of a grand jury; < 
and therefore could not be prosecuted by information 
in any court of the United States. How far a convict 
sentenced by a court of the United States to impris- 
onment in a State prison or penitentiary, and not in 
terms sentenced to hard labor, can be put to work, 
either as part of his punishment or as part of the dis- 
cipline and treatment of the prison, was much dis- 
cussed at the bar, but we have not found it necessary 
to dwell upon it, because we cannot doubt that at the 
present day imprisonment ina State prison or peni- 
tentiary, with or without hard labor, is an infamous 
punishment. It is not only so considered in the gen- 
eral opinion of the people, but it has been recognized 
as such in the legislation of the States and Territories, 
as well as of Congress. In most of the States and 
Territories, by Constitution or statute) as is shown in 
the supplemental brief of the plaintiffs in error), all 
crimes, or at least statutory crimes, not capital, are 
classed as felonies or as misdemeanors, accordingly as 
they are or are not punishable by imprisonment in the 
State prison or penitentiary. The acts of Congress 
referred to at the argument clearly show that the 
opinion of the legislative branch of the National gov- 
ernment, so far as it has been expressed, is in full ac- 
cordance with what we hold to be the true judicial 
construction of the Constitution. The result is that 
all the crimes charged against the defendants in this 
information are infamous crimes, within the meaning 
of the fifth amendment of the Constitution, and that 
the defendants cannot be held to answer in the courts 
of the United States for any of those crimes otherwise 
than on a presentment or indictment of a grand jury. 
March 22, 1886. Mackin v. United States. Opinion by 
Gray, J. (6Sup. Ct. Rep. 777.) 


EVIDENCE—JUDICIAL NOTICE—PUBLIC SURVEY.—A 
court will take notice of the boundaries of the State 
or Territory where it holds its sessions, and of ju- 
dicial districts, and of municipal subdivisions within 
it. If the public surveys have established the distance 
from its capital to any such subdivision, the court 
will take notice of the fact; and if private property be 
shown to bein that subdivision, its distance also from 
the capital will be judicially noticed, notice of the 
general fact embracing all facts included in it. March 
22, 1886. Hoyt v. Russell. Opinion by Field J. (6 Sup. 
Ct. Rep. 786.) 

PEDIGREE—ANCIENT DEED.— (1) Declarations 
of deceased persons, related de jure by blood or mar- 
riage, to the family in question, may be given in evi- 
dence on questions of pedigree; and slight independ- 
ent proof of the relationship is sufficient. The ques- 
tion is whether the recitals made in the deed of 
Samuel C. Young to John Holmes, to the effect that 
Samuel Young, the patentee, had died intestate, leav- 
ing one child only, namely, the said Samuel C. Young, 
the grantor, were admissible in evidence against the 
defendants, who did not claim title under the deed. 
The fact to be established is one of pedigree. The 
proof to show pedigree forms a well-settled exception 
to the rule which excludes hearsay evidence. This 
exception has been recognized on the ground of neces- 
sity ; for as in inquiries respecting relationship or de- 
scent facts must often be proved which occurred 
many years before the trial, and were known to but 
few persons, it is obvious that the strict enforcement 
in such cases of the rules against hearsay evidence 
would frequently occasion a failure of justice. Tayl. 
Ev., § 635. Traditional evidence is therefore admissi- 
ble. Jackson v. Cooley, 8 Johns. 99; Davis v. Wood, 





1 Wheat. 6. The rule is that declarations of deceased 
persons who were de jure related by blood or marriage 
to the family in question may be given in evidence in 
matters of pedigree. Jewell v. Jewell, 1 How. 219; 
Blackburn v. Crawfords, 3 Wall. 175; Johnson v. Law- 
sou, 2 Bing. 86; Vowles v. Young, 13 Ves. 147; Monk- 
ton v. Atty-General, 2 Russ. & M. 159; White v. 
Strother, 11 Ala. 720. A qualification of the rule is 
that before a declaration can be admitted in evidence 
the relationship of the declarant with the family 
must be established by some proof independent of the 
declaration itself. Monkton v. Attorney-General, 2 
Russ. & M. 156; Attorney-General v. Kohler, 9 H. L. 
Cas. 660; Rex v. All Saints, 7 Barn. & C. 789. But it is 
evident that but slight proof of the relationship will 
be required, since the relationship of the declarant 
with the family might be as difficult to prove as the 
very fact incontroversy. Similarity of names and the 
possession of the paper are entitled to weight. Ap- 
plying these rules, we are of opinion that the recital 
in the deed of Samuel C. Young to John Holmes, sup- 
ported asit was by the circumstances of the case 
shown by the evidence, was admissible, as tending to 
prove the facts recited, namely, that Samuel Young, 
the patentee, was dead, and Samuel C. Young, the 
grantor, was his only child and heir. (2) A deed sixty 
years old is admissible as an ancient deed, where it 
was produced from the grantee’s papers in the custody 
of his heirs, and he and his heirs had paid the taxes 
down to the bringing of the action. March 22, 1886. 
Fulkerson vy. Holmes. Opinion by Woods, J. (6 Sup. 
Ct. Rep. 780.) 


FRAUD—CONVEYANCES—GIFT BY CREDITOR TO CHIL- 
DREN OF DEBTOR AFTER SETTLEMENT.— The benefic- 
iary under the trust deed of a debtor, after the settle- 
ment of allthe claims, may, without presumption of 
fraud, join with the trustee and other parties con- 
cerned in a conveyance of part of the property for the 
benefit of the debtor’s children. March 22, 1886. Van 
Riswick v. Spalding. Opinion by Gray, J. (6Sup. Ct 
Rep. 788.) 


INSURANCE—MARINE—CONTRACT — SUBROGATION OF 
CARRIER.—(1) Where an oral agreement for carriage 
was made on one day, with the understanding that the 
bill of lading should follow on the next day, and thé 
certificates of the agent of the insurance company, 
without which the policy of insurance did not attach 
on the goods, were made on the first-mentioned day, 
and described the goods as on board the vessel, the 
contract of carriage and the contract of insurance 
were substantially contemporaneous. (2) A carrier 
may lawfully stipulate with a shipper of goods to be 
allowed the benefit of insurance obtained by the lat- 
ter, evenas against his own negligence, and neither 
the owner nor the insurercan maintain any action 
against the currier inconsistent therewith. In any 
form of remedy, the insurer can take nothing by sub- 
rogation but the rights of the assured. Comegys v. 
Vasse, 1 Pet. 193, 214. It follows that if the assured 
has no such right of action none passes to the insurer; 
and that if the assured’s right of action is limited or 
restricted by lawful contract between him and the 
person sought to be made responsible for the loss, a 
suit by the insurer, in the right of the assured, is sub- 
ject to like limitations or restrictions. Simpson v. 
Thomson, 3 App. Cas. 279; Globe Ins. Co. v. Sherlock, 
25 Ohio St. 50, 68. Any lawful stipulation between the 
owner and the carrier of the goods, limiting the risks 
for which the carrier shall be answerable, or the time 
of making the claim, or the value to be recovered, ap- 
plies to any suit brought in the right of the owner, for 
the benefit of his insurer, against the carrier. York 
Co. v. Central R.. 3 Wall. 107; Express Co. v. Caldwell, 
21 id. 274; Hart v. Pennsylvania R. Co., 112 U. 8, 331; 
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Mobile & M. Ry. v. Jurey, 111 id. 584. The stipulation 
in these bills of lading that the carriers *‘ shall not be 
liable for loss or damage by fire, collision, or the dan- 
gers of navigation,” clearly does not protect them 
from liability for any loss occasioned by their own 
negligence. Railroad Co. v. Lockwood, 17 Wall. 357. 
But the stipulation upon the subject of insurance, in 
the bills of lading before us, is governed by other con- 
siderations. It does not compel the owner of the 
goods to stand his own insurer, or to obtain insurance 
on the goods; nor does it exempt the carrier, in case of 
loss by negligence of himself or his servants, from lia- 
bility to the owner, to the same extent as if the goods 
were uninsured. It simply provides that the carrier, 
when liable for the loss, shall have the benefit of any 
insurance effected upon the goods. It is conclusively 
settled, in this country and in England, that a policy 
of insurance, taken out by the owner of a ship or 
goods, covers a loss by perils of the sea or other perils 
insured against, although occasioned by the negligence 
of the master or crew or other persons employed by 
himself. Waters v. Merchants’ Louisville Ins. Co., 11 
Pet. 213; Copeland v. New England Ins. Co., 2 Mete, 
432; General Ins. Co. v. Sherwood, 14 How. 351, 366; 
Davidson v. Burnand, L. R.,4C. P. 117, 121. Norule 
of law or of public policy is violated by allowing a 
common carrier, like any other person having either 
the general property or a peculiar interest in goods, to 
have them insured against the usual perils, and to re- 
cover for any loss from such perils, though occasioned 
by the negligence of his own servants. By obtaining 
insurance, he does not diminish his own responsibility 
to the owners of the goods, but rather increases his 
means of meeting that responsibility. Ifit were true 
that a ship-owner, obtaining insurance by a general 
description upon his ship and the goods carried by 
her, could in case of the loss of both ship and goods, 
by per‘ls insured against, and through the negligence 
of the master and crew, recover of the insurers for the 
loss of the ship only, and not for the loss of the goods, 
some trace of the distinction would be found in the 
books. But the learning and research of counsel have 
failed to furnish any such precedent. Tate v. Hyslop, 
15 Q. B. Div. 368; Jackson Co. v. Boylston Ins. Co., 
139 Mass. 508; Rintoul v. N. Y. C. R. Co., 21 Blatch. 
439; S. C., 17 Fed. Rep. 905. March 15, 1886. Phenix 
Ins. Co. v. Erie West. Transp. Co. Opinion by Gray, 
J. Bradley, J., dissenting. 


——_¢—_—___—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


AGENCY—TO SELL — RECEIVING PAYMENT — NOTICE 
PRINTED ON BILL.—(1) An agent for the sale of chat- 
tels may collect pay for the same in the absence of any 
prohibition known by the purchaser, either by usage 
or express notice. It would have been easy for the 
plaintiff to inclose the bill in a letter of advice, calling 
the attention of the defendants to the fact that he was 
unwilling to intrust collections to his agent. Kins- 
man v. Kershaw, 119 Mass. 140; Putnam v. French, 53 
Vt. 402; Wass v. M. M. Ins. Co., 64 Me. 537; Capel v. 
Thornton, 3 Carr. & Payne, 352; Greely v. Bartlett, 1 
Me. 173; Goodenow v. Tyler, 7 Mass. 36; Story Agen., 
§ 102. Knowledge of this prohibition by the purchaser 
may be inferred from particular circumstances of the 
sale, or from cnstomary usages of trade with which he 
is familiar, as well as by direct notice that the author- 
ity of the agent is limited in this particular. Persons 
dealing with an agent have a right to presume that 
his agency is general, and not limited, and notice of 
the limited authority must be brought to their knowl- 
edge, before they are to regard it. Methuen Co. v. 





Hayes, 33 Me. 169. A travelling agent, who assumes 
only to solicit orders for goods to be sold at the option 
of his principal, as in McKindly v. Dunham (Wis.), 42 
Am. Rep. 740, may well be held unanthorized to make 
collections. So a broker, not intrusted with the 
article sold, may not be authorized to receive the pur- 
chase-money. Higgins v. Moore, 34 N. Y. 416; Bar- 
ring v. Corrie, 2B. & Ald. 137; Story Agen., § 109. (2) 
The purchaser is not at fault for not seeing a notice, 
printed in red ink with small type at the top of the 
bill-head, requiring payment to be made by check to 
the order of the principal for goods sold by an agent. 
Feb. 13, 1886. Trainer v. Morrison. Opinion by Has- 
kell, J. Maine Sup. Ct. (4 East. Rep. 617.) 


CoNTEMPT—BY ATTORNEY — WHAT CONSTITUTES.— 
During the trial of the cause before a jury, the appel- 
lant, as counsel, propounded a question to a witness. 
To this question an objection was sustained. After 
this ruling was announced the appellant rose to his 
feet, and insisted upon making an argument on the 
question ruled upon. The court requested him to sit 
down, as an argument was not then in order, but as 
the statement recites, the appellant ‘‘ peremptorily, 
andin the most defiant manner, declared that he 
would not obey the request of the court and said: ‘I 
will stand here while it suits me to do so.’”’ The court 
again directed bim to be seated. This direction was 
disobeyed, whereupon the sheriff was directed to re- 
move the appellant to another part of the court-room. 
The sheriff obeyed this order, and while the appellant 
was passing in frout of the judge’s bench, he said to 
the judge: ‘I will get even with you.” A counter- 
statement was filed by the appellant, giving a some- 
what different version of the matter, and showing 
that the judge, in ruling upon the objection, made an 
ill-tempered aud undignified remark. We do not 
deem it hecessary to set forth in full the statement 
made by the appellant, for we cannot yield to it as 
against the statement made by the judge. Where a 
matter takes place in the presence of the court, and 
the judge places in the record a statement of the oc- 
currence, the appellate court is bound to accept as 
true the statement of the judge. It would lead to un- 
seemly conflicts, and greatly impair the power ofa 
court, and much weaken the respect which counsel 
are bound to yield to it, to permit attorneys to con- 
tradict statements made by the judge, rehearsing mat- 
ters which occurred in open court. As that statement 
is confined to matters that occurred in open session, 
and in the presence of the judge, we must treat it as 
importing absolute verity. While we are compelled 
to accept the statement of the judgeas true, we can 
readily perceive. from the explanation contained in 
the counter-statement of the appellant, that the judge 
was betrayed intoa discourteons remark that was 
likely to inflame the anger of an attorney, and lead 
him into a line of conduct incompatible with the duty 
he owed to the court. It isa matter of regret thata 
judge should manifest bad temper while on the bench, 
or rudely treat counsel, but the wrong of the judge 
cannot excuse the misconduct of counsel. It is often 
necessary for a judge to be stern and determined, but 
it is never necessary to be ill-tempered or discourt- 
eous. Even if weshould adopt appellant’s theory 
that the judge was in the wrong, still we cannot as- 
sent to the conclusion that he was not himself guilty 
of a contempt, for the ill-temper or harshness of the 
judge will not excuse a positive disobedience of the 
orders of the court, or a contemptuous disregard of its 
authority. Ind. Sup. Ct. March 5, 1886. Holman v. 
State. Opinion by Elliott, J. (5 N. E. Rep. 256.) 

CORPORATIONS—SUBSCRIPTIONS TO STOCK.—A_ sub- 
scriber to stock in a corporation, who never took any 
part in the organization of the corporation, cannot be 
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held upon his subscription, when it does not appear 
that the whole capital, named in such subscription 
agreement, was subscribed. ‘It is a rule of law too 
well settled to be now questioned,” says Shaw, C. J., 
“that when the capital stock and number of shares 
are fixed by the act of incorporation, or by any vote 
or by-law passed conformably to the act of incorpora- 
tion, no assessment can be lawfully made on the share 
of any subscriber, until the whole number of shares 
has been taken. This is no arbitrary rule; it is founded 
ona plain dictate af justice and the strict principles 
regulating the obligation of contracts. When aman 
subscribes a share toa stock to consist of one thou- 
sand shares, in order to carry on some designated en- 
terprise, he binds himself to pay a thousandth part of 
the cost of such enterprise. If only five hundred 
shares are subscribed for, he would be held, if liable 
to assessments, to pay a five hundredth part of the 
cost, besides incurring the risk of entire failure and 
loss of the amount advanced toward it.’? Stoneham 
B. R. R. Co. v. Gould, 2 Gray, 278; Cabot & U.S. B. 
Co. v. Chapin, 6 Cush. 50; Atlantic Cot. Mills v. Ab- 
bott, 9 id. 423; Salem Mill Dam Co. y. Ropes, 6 Pick. 
23; 8S. C., 9 id. 187; Central T. Corp. v. Valentine, 10 
id. 142; N. H. Cent. R. Co. v. Johnson, 30 N. H. 390. 
This rule may be changed by a provision in the arti- 
cles of subscription. Or if a subscriber, with a full 
knowledge of the want of the requisite amount of 
subscriptions, attend meetings of the corporation and 
co-operate in such of its acts as could be only properly 
done on the assumption that the subscribers intended 
to proceed with the stock partially taken up, he might 
be estopped from setting up suchdefense. Cabot & U. 
S. B. Co. v.Chapin, supra. Me. Sup. Ct., March 15,1886. 
Rockland, etc., Steamboat Co. v. Sewall. Opinion by 
Virgin, J.. 


CRIMINAL LAW—HOMICIDE—SELF-DEFENSE — DUTY 
TO RETREAT—Ordinarily when a party is assaulted by 
another, he must refreat before he is justified, in re- 
pelling such assault, in taking the life of his assailant; 
but where an assault is made with a dangerous or 
deadly weapon, and in so fierce a manner as not to al- 
low the party assaulted toretire without manifest 
danger of his life or great bodily injury, heis not re- 
quired to retreat; and if the character of the attack is 
such that as a prudent man he would believe that the 
assailant intended to take his life, or inflict upon him 
great bodily injury, and acting under such belief, he 
kills his assailant, the killing will be justifiable. The 
court gave an instruction in these words: ‘‘ You are 
instructed that it isa general rule of law, that where 
one is assaulted by another, it is the duty of the per- 
son thus assaulted to retire to what is termed in the 
law a wall or ditch before he is justified in repelling 
such assault in taking the life o: his assailant. But 
cases frequently arise where the assault is made with 
a dangerous or deadly weapon, and in so fierce a man- 
ner as not to allow the party thus assaulted to retire 
without manifest danger of his life or great bodily in- 
jury ; in such cases he is not required to retreat.’’ The 
defendant assigns the giving of this instruction as 
error. He contends that the court misstated the law 
in holding the general rule tohe that the assaulted 
must retreat, and in holding, by implication, that he 
is excused from doing so only where it would mani- 
festly be dangerous to attempt it. His position is that 
the assailed is under obligation to retreat only where 
the assault is not felonious, and that where it is felo- 
nious, as the evidence tends to show in this case, he 
may stand his ground, and kill his assailant, whatever 
his means of retreat and escape might be, provided 
only he had reasonable cause for believing that if he 
stood his ground, and did not kill his assailant, his as- 
sailant would kill him, or inflict great bodily injury. 





Under this theory and the evidence the jury might 
have found that the defendant was justified in killing 
his father, and that too, even though there had been 
other evidence showing that his father was so old and 
decrepit that the defendaut could have escaped him 
by simply walking away from him. It is perhaps not 
to be denied that the defendant’s theory finds some 
support in text-books and decisions. But in our opin- 
ion it cannot be approved. This court has, to be sure, 
held that a person assailed in his own house is not 
bound to retreat, though by doing so he might mani- 
festly secure his safety. State v. Middleham, 62 Iowa, 
150. While there is some ground for contending that 
the rule does not fully accord with the sacredness 
which in later years is attached to human life, the 
course of decisions appeared to be such as not to jus- 
tify a departurefrom it. Therule for which the de- 
feudant contends seems, so far as it finds support in 
the authorities, to be based upon the idea that where 
a person attempts to commit a felony, it is justifiable 
to take the offender’s life if that is the only way in 
which he can be prevented from consummatlng the 
felony attempted. But where a person is assailed by 
another who attempts to take his life, or inflict great 
bodily injury, and the assailed can manifestly secure 
safety by retreating, then itis not necessary to take 
the life of the assailant to prevent the consummation 
of the felony attempted. In Roscoe Crim. Ev. 768, 
note, the annotator says: ‘‘Whena man expects to 
be attacked, the right to defend himself does not arise 
until he has done every thing to avoid that necessity,” 
citing People v. Sullivan, 7 N. Y. 396; Mitchell v. State, 
22 Ga. 211; Lyon v. State, id. 399; Cotton v. State, 31 
Miss. 504; People v. Hurley, 8 Cal. 390; State v. Thomp- 
son, 9 Iowa, 188; U.S. v. Mingo, 2 Curt. 1. In our 
opinion the court did not err in giving the instruction 
in question. Iowa Sup. Ct. March 20, 1886. State v. 
Donnelly. Opinion by Adams, C. J. 


EVIDENCE—NOTE OWNED BY WITNESS.—In an ac- 
tion upon a promissory note, a witness was called for 
the purpose of producing the note in suit, and handed 
it to plaintiff's counsel at the latter’s request, saying 
he would allow him to take it if he would return it, 
but declined to give it up, as he claimed it as his prop- 
erty. Held, that the note so held could not be putin 
evidence, and that the court rightly refused to order 
the witness to produce the note for use by the plain- 
tiff in proving his case. This was in effect to ask the 
court to decide in a suit to which Fogg was not aparty, 
that a valuable piece of property belonged to the plain- 
tiffs,and not to the witness,in whose possession it was. 
Admitting that the evidence in the case, including 
that from Fogg, tended to show that he had been ac- 
tively engaged in a transaction with the defendants by 
which they had induced the plaintiffs to become 
parties to a composition deed, under circumstances 
which would authorize them, if so disposed, to avoid 
the same, the rights of one actually in possession of 
property, and claiming to be lawfully se, cannot be 
dealt with in this summary manner. He cannot be 
deprived of his possession without due process of law. 
A proceeding to which he is not a party, where he can- 
not call witnesses, and where he cannot have 
atria] of his asserted rights, by jury or other regu- 
lar adjudication, does not properly protect them. 
Bull v. Loveland, 10 Pick. 9. It would be most unjust 
to the holder of the note, if in advance of a decision 
between himself and the plaintiffs, he should be com- 
pelled to surrender the note, that the plaintiffs might 
make it the foundation of an action, recover upon it, 
and file itin their suit; thus rendering it unavailable 
for him as the foundation of an action for the whole 
or any part which might he due thereon to him, or as 
a voucher in his dealings with the defendants, and en- 
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abling the plaintiffs to levy the execution recovered 
upon the note upon the property assigned to him. Mass. 
Sup. Ct., April 2, 1886. Cobb v. Tirrell. Opinion by 
Devens, J. [5 N. E. Rep. 828.] 


PROOF OF FOREIGN STATUTE.—-The testimony 
of acredible witness, whether a lawyer or a layman, 
with reasonable means of information, that a volume 
containing what purports to be astatute of a foreign 
country is commonly received in the business and 
courts of such country as such, is competent and suffi- 
cient proof of the existence of such statute. The 
proof in this case is altogether satisfactory that the 
publication in question iscommonly received in Scot- 
land asa true copy of the statute of Great Britain 
called ‘‘The Companies’ Act, 1862." There is no 
room for doubt, and no one conversant with the mat- 
ter has any on the subject. The witnesses who state 
the fact are credible. Nothing appears to affect either 
their veracity or intelligence; and their means of 
knowledge are sufficient to enable them to speak un- 
qualifiedly, and entitle them to be heard with corfi- 
dence. It is not necessary that they should be law- 
yers. They do not testify as experts, although they 
might be able to, within the rule laid down in Amer- 
ican LifeIns. & Trust Co. v. Rosenagle, 77 Penn. St. 
514, but as common witnesses, toa fact within their 
observation, namely, that the publication in question 
is commonly received in the business and courts of 
Scotland as sufficient proof of the existence and terms 
of the act concerning the incorporation of trading 
companies of August 7, 1861. U.S. Cir. Ct., D. Oregon. 
March 12,1886. Dundee Mortgage & Trust Investment 
Co., Limited, v. Cooper. Opinion by Deady, J. [26 
Fed. Rep. 669.] 


TRANSACTION WITH DECEDENT. — In an 
action against the executor for services rendered de- 
cedent, the plaintiff is competent to testify how long 
he was engaged in the work, and how much his ser- 
vices were reasonably worth. There can be no question 
ofthe competency of this evidence. It was entirely 
independent and exclusive of any transaction or com- 
munication between the deceased and the witness as a 
party. [tis no proper objection to this testimony 
that the law might raise from it the implication of a 
promise by the deceased in his life-time to pay what 
such labor was reasonably worth. Such a promise by 
mere implication of law from certain facts exists only 
because there was no express contract between the 
parties, or no “transaction or communication ”’ be- 
tween them. A contract implied and a contract ex- 
press are necessarily in contradistinction. The stat- 
ute is not hostile to the proof of all just claims against 
estates. It was made to protect estates from claims 
dependent upon personal transactions or communica- 
tions between the claimants and the deceased, estab- 
lished by the testimony of the claimants, in the ab- 
sence of the testimony of the deceased to controvert 
it. In Daniels v. Foster, 26 Wis. 686, for the foreclos- 
ure of a mortgage, the defendant sought to prove pay- 
ment and a counter-claim for services, money ad- 
vanced, etc., to the deceased, and introduced letters of 
the deceased, and testified to their genuineness, and 
that he received them by mail; and from that evi- 
dence the court found the mortgage satisfied. The 
letters acknowledged such payment. The evidence 
was held proper. In Page v. Danaher, 43 Wis. 221,the 
note sued upon appeared to have words stricken out 
of it, and the plaintiffs had to explain the erasures. 
The defendant Melendy was asked: “Did you strike 
out the words ‘after due’ from it?” ‘Were they 
stricken out when you signed it?”’ ‘‘ When and with 
what ink did you sign the note?”” These questions 
were objected to on the same ground, and the objec- 
tions sustained. The judgment was reversed for this 











error. Wis. Sup. Ct., March 16, 1886. Belden v. Scott. 
Opinion by Orton, J. [27 N. W. Rep. 356.] 


EXECUTOR AND ADMINISTRATOR — DILIGENCE — 
CLAIM AGAINST HIMSELF—INSOLVENCY.—An executor 
who fails to use due diligence in collecting a claim due 
the estate becomes personally liable for any loss caused 
thereby, although the claim may be a debt due the es- 
tate from himself individually ; and if in such case he 
is solvent when he becomes executor, and the debt be - 
comes due, he cannot afterward, on becoming insolv- 
ent, return such debts as uncollectible, so as to relieve 
his bondsmen. Ind. Sup. Ct., March 25, 1886. Condit 
v. Winslow. Opinion by Howk, J. [5N. E. Rep. 75].] 


JURY—MISCONDUCT AFTER SEALED VERDICT.—The 
defendant was indicted for an assault with a pistol, 
committed in a saloon, and there were marks of bul- 
lets about the walls. The case was given to the jury 
in the afternoon, with instructions that if they had 
agreed upon a verdict they might seal it up and sepa- 
rate. A verdict of guilty was reached that night, and 
the jury separated. The next morning, at the open- 
ing of the court, the verdict, sealed up, was returned, 
and regularly affirmed and recorded. After the jury 
had agreed, at about six o’clock the next morning, 
and before the opening of the court, one of the jurors 
visited the place where the assault took place, and 
conversed with persons there with regard to the same, 
and was shown there the marks of bullets on the wall. 
Held, not to furnish ground for setting aside the ver- 
dict. Mass. Sup. Ct., Feb. 25, 1886. Commonwealth v. 
Desmond. Opinion by Allen,J. [5 N. E. Rep. 856.] 


MARRIAGE—ACTION BY WIFE AGAINST HUSBAND— 
STATUTE OF LIMITATIONS.—The statute of limitations 
does not run against the claim of a wife upon her 
money received and used by herhusband. This is un- 
questionably the common law, and that is a part of 
the law of the State, so that it still prevails unless ab- 
rogated either by express words of the statute or by 
necessary implication. Our decisions declare that it 
has not been abrogated. In the carefully-considered 
case of Dodge v. Kinzy, 101 Ind. 102, it is affirmed that 
the general ruie of the common law respecting the 
unity of husband and wife has not been overthrown. 
The decision in Mathes v. Shank, 94 Ind. 501, recog- 
nizes the rule of the common law, and affirms that it 
exists except as changed or modified by statute. The 
doctrine of the Supreme Court of Massachusetts, de- 
clared in Lord v. Parker, 3 Allen, 127, was adopted in 
Haas v. Shaw, 91 Ind. 384, and this court quoted with 
approval from Lord v. Parker the following observa- 
tions upon the effect of the enabling statutes: ‘They 
are in derogation of the common law, and are not to 
be extended by construction. And we cannot per- 
ceive in them any intention to confer upon a married 
woman the power to make any contract with her hus- 
band, or to convey to him any property, or receive 
any conveyance from him.” This general doctrine is 
again asserted by the Supreme Court of Massachusetts 
in the recent case of Kniel v. Egleston, 4 N. E. Rep. 
573, where tho cases are collected. The subject has 
been carefully investigated by the courts of New 
York, and aconclusion reached which exactly coin- 
cides with that of the Massachusetts court. White v. 
Wager, 25 N. Y. 328; Savage v. O’Neil, 42 Barb. 374; 
Kelso v. Tabor, 52 id. 125; Corn Exchange Ins. Co. v. 
Babcock, 57 id. 222; Chambovet v. Cagney, 35 Super. 
Ct. 474; Perkins v. Perkins, 7 Lans. 19. The question 
isnot whether disabilities have been removed, but 
whether the long-prevailing rule of the law declaring 
husband and wife to be one person in legal contem- 
plation has been annulled. This question cannot be 
solved by affirming that a disability has been re- 
moved, for there yet remains the positive rule that the 
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husband and wife are one person. 
annulled they cannot contract with each other as per- 
sons not bound together by marital ties, and so long 
as they cannot thus contract, the usual rules of law 
do not govern their transactions. Ind. Sup. Ct., 
March 13, 1886. Barnett v. Harsbarger. Opinion by 
Elliott, J. 


ACTION FOR MAINTENANCE—SERVICE OF PRO- 
CESS IN ANOTHER STATE.—A wife petitioned a Pro- 
bate Court in Massachusetts for an order prohibiting 
her husband from imposing personal restraint on her 
and for separate maintenance, he having left her and 
become a citizen of New York, and service of the pe- 
tition was made on him in New York. Held, a valid 
service. The statute is general in its terms, and we 
know of no principle which would warrant our con- 
fining its operation to cases where the deserting hus- 
band retains his domicile within the State. Assuming 
that the Probate Court has jurisdiction of the subject- 
matter in such a case, we are of opiuion that its right 
to proceed is not confined to cases where personal ser- 
vice can be made upon the respondents within the 
State. The jurisdiction in it is not confined to such 
cases. Burlen v. Shannon, 115 Mass. 438. And what- 
ever may be thought of decisions like People v. Baker, 
% N. Y. 78, and Doughty v. Doughty, 28 N. J. Eq. 581, 
wedo not understand any one to deny that divorces 
granted against absent defendants, after such notice 
as the laws of the State prescribe, are valid within the 
limits of the State granting them. In like manner, so 
far as the petitioner seeks a decree protecting his per- 
son, and giving him the custody of his child now living 
in this Commonwealth, we have no doubt that the 
statute confers power upon the Probate;Court to make 
it. The question whether it also confers power to or- 
der the payment of money for maintenance is more 
difficult; but in the opinion of a majority of the court 
must be answered in the same way. It has been in- 
timated that to decree a divorce against a defendant 
domiciled elsewhere, and not appearing, does not 
carry with it authority to decree alimony. Beard v. 
Reard, 21 Ind. 321. But the statute under which the 
petitioner proceeds recognizes no such distinction. It 
does not contemplate a jurisdiction for one of its pur- 
poses, and awantof jurisdiction for another, and we 
see no reason why it should be limited beyond its 
words. The whole proceeding is for the regulation of 
astatus. The incidents of that status are various; 
some concerning the person, some concerning the sup- 
port of the petitioner or herchild. The order to pay 
money is not founded on an isolated obligation, asina 
case of contract or tort, but upon a duty which is one 
of those incidents. The status, considered as a whole, 
is subject to regulation here, although it involves re- 
lations with another not here, because {such regula- 
tion is necessary rightly to order the daily life, and to 
secure the comfort and support of the party rightfully 
living within the jurisdiction. It is quite true that 
these considerations may not suffice to give the decree 
extra-territorial force, and that the general courts do 
not willingly pass decrees unless they think that other 
courts at least ought to respect them. But that is not 
the final test. We think that the statute was intended 
to authorize such decrees as that appealed from, and 
tacitly to adopt the rule as to service expressly laid 
down for divorce. Mass. Sup. Ct., April 1, 1886, 
Blackington v. Blackington. Opinion by Morton, J. 
[5 N. E. Rep. 830.] 


RAILROAD—CHARTER—‘' FROM” ONE TOWN “TO” 
ANOTHER.—A charter authorizing a railway company 
to build a line of road ‘“‘from” one town “to” an- 
other does not require that the road shall be built 
within the territorial limits of either town, but is sat- 


isfied by a road extending from'the boundary of oue to 
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the boundary of the other. Still less does such a charter 
require the maintenance of a railway station ata par- 
ticular place in either town. Ill. Sup. Ct., Jan. 25, 
1886. People v. Louisville, etc., R. Co. Opinion by 
Shelton, J. Scott and Scholfield, JJ., dissent. 


NEGLIGENCE—DUTY TO FENCE.—A young child 
strayed from its home on tu a railroad track, crossed 
the track and fell into au adjoining trench. The 
track was not fenced on the trench side. Held, on 
demurrer to the declaration, that the company was as 
to the plaintiff under no obligation so to fence its 
tracks that the plaintiff could not get from them on to 
the adjoining land. A fatal objection to the plaintiff's 
case is that the injury was not the result of any breach 
of duty which the company owed to the plaintiff. The 
obligation of a railroad company to guard its track by 
fences is chiefly for the purpose of protecting persons 
and cattle from harm to which they would there be 
liable. The duty of the company is to keep people 
from danger on its own premises, and not from dan- 
ger on the premises of its neighbors. The company is 
not bound so to guard its road that children or cattle 
cannot get across it to the land of other persons. And 
yet inorder to state a case, the plaintiff, under the 
facts before us, would be obliged to set out such a duty. 
The case is radically different from one where a child 
strays upon an unguarded track, which he might rea- 
sonably be expected to enter, and there receives an in- 
jury. Here the child crossed the track in safety, and 
having entered upon land on the other side, the in- 
jury was caused by the fall into the trench. But the 
fall was not the fault of the company, and was not 
consequent upon the fact that there was no fence 
“within a few feet of it,”” on the side toward the rail- 
road. The real complaint therefore is that the de- 
fendant did not, by a fence, prevent the child from 
crossing the track into another’s land, and there fall- 
ing intoatrench. The defendant was under no such 
duty. Morrissey v. Providence & Worcester R. Co. 
R. I. Sup. C., Feb. 18, 1886. Opinion by Stiness, J. 


NEGLIGENCE—WITHDRAWING FLAGMAN AT 
HIGHWAY CROSSING.—In an action foran injury by 
collision of the defendant’s cars with the plaintiffs 
team at a highway crossing, the jury found that the 
defendant ordinarily kept a flagman at that crossing 
to warn peoply who were travelling on said highway 
of approaching trains, and that on the evening in ques- 
tion he was withdrawn before the defendant had 
ceused running locomotives and cars over that cross- 
ing, and that the plaintiff was aware of the fact that a 
flagman was ordinarily kept at that crossing when 
trains were liable to pass over it, and that the with- 
drawing of said flagman before trains had ceased to 
run on the evening in question was negligence on the 
part of the defendant. Held, that the plaintiff was 
entitled to recover. In respect to the necessity of the 
company keeping a flagman at this crossing as an act 
of due care and prudence to prevent accidents at that 
point, we are not prepared to say that the peculiar 
surroundings of this crossing, and the amount of 
travel over it as the main thoroughfare between Bay 
View and Milwaukee, would not make it a proper 
place for the company to keep a flagman to notify 
people travelling toward it of approaching trains, and 
that not keeping one would be negligence on the part 
of the company; but we think that from the situation 
of this crossing it would have been proper to have 
submitted that question to the jury, by the authority 
of Kinney v. Crocker, 18 Wis. 75; Butler v. Milwaukee 
& St. P. Ry. Co., 28 id. 487; and Ferguson v. Wiscon- 
sin Cent. Ry. Co., 63 id. 148. It was certainly much 
more proper to submit to the jury in this case the 
questions whether the company had not ordinarily 
kept a flagman at this place to the knowledge of the 
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plaintiff, and whether he had not been withdrawn, 
and whether such withdrawal of the flagman on the 
evening of the accident was not negligence. When 
the company had usually kept a flagman at that cross- 
ing, those approaching it might well think that no 
train was near it if no flagman or his signal was seen. 
The traveller might in this way be lured into danger, 
when if no flagman had ever been kept there he would 
not have looked for such a signal, but would have 
looked and listened for other signs of an approaching 
train. We cannot but approve of the authorities cited 
by the learned counsel of the respondent, which hold 
that the withdrawal of a flagman from a crossing 
where he is usually kept to signal approaching trav- 
ellers is negligence. Ernst v. Hudson River R. Co., 
35 N. Y. 9-28; S. C., 39 id. 61; Beisiegel v. N. Y. Cent. 
R. C., 34 id. 622; McGrath v. Same, 63 id. 523; Shearm. 
& Red. Neg., § 483. Wis. Sup. Ct., Feb. 23, 1886. 
Burns v. North Chicago Rolling-Mill Co. Opinion by 
Orton, J. (See note, 37 Am. Rep. 443.—Eb.] 


—_—_>—_——_ 


OUR NEW YORK LETTER. 

HE last two meetings of the Bar Association were 
the most largely attended of any in the history of 

the organization. The first of these was a special 
meeting called to hear the report of the grievance 
committee, to which had been referred the charges 
preferred against Mr. Justice Donohue, of the Su- 
preme Court. The charges were brought by a number 
of the members of the bar more or less prominent, 
backed by two or three well-known clergymen, who 
have been active in the Society for the Suppression of 
Vice and Alleged Mal and Corrupt Conduct in Office. 
Included in the petition, upon which the committee 
proceeded, was the alleged improper granting of twelve 
anjunctions by Judge Donohue during the last six 
years. The first of these was granted June 2, 1880, 
and restrained the police commissioners from inter- 
fering with the bookmakers at Jerome Park, the suit 
being brought by the American Jockey Club, the hear- 
ing on which was set down for June 9, two days “‘after 
the fair.” Two of the others were of a similar charac- 
ter. Injunctions were also granted restraining the po- 
lice from interfering with the sale of liquors in con- 
nection with the French and other balls at the Acad- 
emy of Music, the parties applying for the same in the 
last instances being unlicensed to sell liquor. The 
other injunctions restrained arbitrary arrests by the 
police for what is charged were illegal acts. All of 
these injunctious were dissolved on the return day. It 
is alleged that the orders provided for service of the 
same in such wise that it was in every instance impos- 
sible toapply tohave them modified or dissolved in 
time to prevent the mischief. He was also accused of 
granting oppressive and vexatious orders. Among the 
former was the fining a witness $1,360 for what was 
charged to be a contempt of court in declining to an- 
swer a question in supplementary proceedinge before 
a referee, the witness contending that the question 
was asked for the purposes of annoyance, and saying 
he would answer if directed to by the court. The 
fine was just the amount of the judgment. The 
committee’s report sustained all the accusations, and 
recommended that the association forward them to 
the Legislature, with a request that the charges be in- 
vestigated by a committee to be appointed by that 
body. The committee also reported that Ex-Judge 
Choate appeared before them and requested a full in- 
vestigation, and they stated that they did not see how 
any such proposed investigation could be profitably 
pursued, and seemed to assume that the charges were 
unanswerable. The association has been charged re- 
cently with a lack of courage and persistence in deal- 








iug with questions of interest to the public, and this 
time in its anxiety to show its backbone it almost lost 
its head, for it came near condemning the accused 
unheard and sending the indictment to Albany 
stamped with its corporate approval. Wiser councils 
finally prevailed, and thu report after much earnest 
discussion was recommitted to the grievance commit- 
tee, with instructions to request Justice Donohue to 
make any explanation which he saw fit. This invita- 
tion was accepted, and his answer was sent to the com- 
mittee. So far as can be learmed “at this writing” 
the answer claims that in some instances the ques- 
tions arising in the injunction proceedings have not 
yet been finally adjudicated, and are now before the 
Court of Appeals, and that in the alleged oppression 
proceedings the aggrieved parties had their remedy in 
proceedings to review. Mr. Justice Donohue has been 
on the bench for twelve years, and a more industrious 
judge there has not been during that period. I have 
yet to hear any one charge him with having any pecu- 
niary or personal interest in any decision or proceed- 
ing before him. When one considers the volume of 
chambers business conducted here, it would seem to 
be almost impossible for a judge sitting there to read 
through all the papers used in applying for ex parte 
orders, and a judge must of necessity depend some- 
what on the character, standing and statements of 
counsel applying for such orders, and it is urged in 
Judge Donohue’s behalf that he has been deceived by 
counsel in.some instances, and that his confidence has 
been sadly misplaced in others. In all fairness it 
must be admitted that in some of theinjunctions com- 
plained of, the counsel procuring the same were among 
the most reputable and prominent at the bar, and 
they may have some things to explain if the Legisla- 
ture should decide to undertake the proposed investi- 
gation. It will be remembered however that that plea 
did not save Judge Barnard when urged in his behalf 
in proceedings similar to those proposed. It has been 
charged that the accusations against Judge Donohue 
have been inspired by his political enemies, and it is 
certainly to be regretted that a judge, after being 
twelve years on the bench, can have political affilia- 
tions strong enough to make him enemies in that 
direction, but that seems to be one of the inevitable 
evils of the elective system so far as it applies to the 
judiciary. 

The second disagreement in the Shaler trial has 
called forth many comments upon the value of “ trial 
by jury,’’ but no satisfactory substitute has thus far 
been proposed. It is thought by many that the de- 
fense made a great mistake in putting the defendant 
on the stand in the first trial, and that had they not 
done so an acquittal would have been directed by the 
court. The defense presented a curious aggregation 
of legal talent at the last trial, including Ex-United 
States District Attorney Root, than whom there is no 
abler young man at the bar, and John Graham, one of 
the few remaining examples of the old school of law- 
yers, and who twenty-five years ago was the most 
prominent criminal lawyer in the State. He defended 
in the Tweed, Sickles and McFarland cases, and his ar- 
guments in the latter two are among the most forcible 
and the most eloquent ever made. His method and 
manner in conducting a trial contrasted strangely 
with those that obtain now. Judge Barrett presided 
at the trial with the same dignity and accuracy of rul- 
ing that has long since marked him as one of our 
model judges. Mr. Graham’s appearance iz quite re- 
markable; he wears a curly blonde wig, a low-cut, 
unlaundried Byron collar, and although upward of 
seventy years of age, he has the complexion of a boy, 
and does not look over fifty at a short distance. This 


was his first appearance in a criminal case for a num- 
ber of years. 
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The district attorney has rather an up-hill task in 
the aldermanic prosecutions. There have been but 
two convictions ou the charge of bribery had in this 
city. Fifteen ex-city fathers under indictment for 
bribery present a spectacle not pleasant for the tax 
payers to contemplate. Their conviction however 
would change that aspect. The work done by the dis- 
trict attorney and his able lieutenant, DeLancey 
Nicoll, previous to procuring the indictments has been 
in highest degree creditable, and while it has made 
them very unpopular with the ‘‘ toughs,’’ it has called 
forth the highest commendations of the people. They 
are now devoting themselves to redressing the wrongs 
of the unfortunate people who have been made vic- 
tims of that most outrageous and un-American pro- 
ceeding, the boycott. Some of the offenders have 
been indicted, and more will follow. Actions in the 
case in the nature of conspiracy are to be brought 
against the members of some of the boycotting organ- 
izations, and it is believed that substantial damages 
can be recovered. Two or three convictions, and a 
few rousing verdicts would do much to quiet the un- 
reasonable unrest that prevails so generally. Our for- 
eign-born citizens must learn the lesson that every 
man in this country has the right to earn his bread in 
his own way, and what is more, to bake it too, and it 
looks now as though the plucky and famous Mrs. 
Gray were about to make some important contribu- 
tions to the revised edition of the gospel of labor. 


Demot Enmort. 
———_» -__— 


CORRESPONDENCE. 


FRAUD IN PREFERRING CREDITORS 


Editor of the Albany Law Journal: 

Will you permit an old subscriber to use a little of 
your space ? 

In Maryland one isallowed to prefer certain cred- 
itors, whom he may select from his bona fide creditors, 
when assigning all his property by deed of trust for 
the payment of his debts. 

That being the case, is it a fraud on partnership 
creditors, for partners to assign all their partnership 
and individual property for the payment of their in- 
dividual creditors, that is to say, can a cowrt of law 
pronounce it a fraud? Oris it not simply ignoring the 
equities of partnership creditors, which alone distin- 
guish them from individual creditors, and can a court 
of law pronounce that a fraud which is simply the vio- 
lation of rights which are purely equities, and un- 
known at law. In other words, is not a court of law 
bound to look upon partnership and individual cred- 
itors as on same footing, and for that reason to allow 
preferences of one class for same reason that any 
number of creditors may be preferred in assignments 
by individual debtors. 

Might not such a preference be called a fraud in 
equity, which cannot be seen as such by a court of 
law? 

If my position is correct, the following syllogism 
would be logically correct: 

Syllogism. 
1. Of creditors (on same footing) some may be pre- 
ferred by an assignment, and it is not fraud at law. 
2. Partnership and individual creditors are on same 
footing (certain equities excepted). 
& Therefore all or any number of either class may be 
preferred, and it is no fraud at law. 

If in your judgment this is worthy of note in your 
valuable journal, you would confer a great favor upon 
the writer by expressing your approbation or dissent. 

Yours respectfully, 

CUMBERLAND, MD., May 1, 1886. 





NEW BOOKS AND NEW EDITIONS. 


CooLEy ON TAXATION. 

The second edition of this standard treatise, greatly 
enlarged, is published by Callahan & Co., of Chicago, 
ten years after the first, and contains nearly eleven 
hundred pages. It is a treatise in the best sense, ham- 
mered out of the brain, and not clipped out by scissors. 
The eminence of the author probably renders it the 
most authoritative work on the subject, as it is now 
the latest. The amount of new work in this edition is 
evidently very great. The volume is an extremely 
comely one. 

MAXWELL’S PLEADING AND PRACTICE. 

We have hardly room in a single issue for the elab- 
orate title-page of this work by Judge Maxwell, of Ne- 
braska. The detail of the title-page is the only super- 
fluous thing in the book. This is the fourth edition, 
which speaks well for its popularity. Judge Maxwell 
ought to be able to produce a good book, and we think 
he has done so. It is a book of practice under the 
Code, and covers every conceivable contingency, and 
is furnished with a great number of concise forms. It 
also has a wonderfully good index—almost a digest in 
itself. This book is not lumbered up with authorities, 
and yet it contains nearly nine hundred pages. No 
doubt it is invaluable to practitioners in Nebraska, 
and useful, especially in the forms, wherever a Code 
practice prevails. Published by the Journal Company, 
Lincoln, Neb. 

Strmson’s AMERICAN STATUTE LAW. 

An Analytical and Compared Digest of the Constitutions and 
Civil Public Statutes of all the States and Territories, re- 
lating to persons and property, in force Jan. i, 1886. By 
Frederic J. Stimson, Boston: Chas. C. Soule. 

This is a novel, enormous, and audacious undertak- 
ing. Thelabor invalved is Herculean, and yet the 
volume has only about 800 pages, very large and in 
fine type, to be sure. Nothing short ofa practical test 
can authorize an indorsement of the accuracy of the 
author, but theintelligence and precision of his classi- 
fication and divisions speak for themselves. It may 
well prove useful to the business community as well as 
to the profession. On the whole we do not know that 
the publisher’s assertion is very extravagant, that 
“this is in many respects the most novel and import- 
ant law book published in this generation.’’ It is cer- 
tainly a great’ desideratum, hitherto not existing, to 
have a trustworthy and concise synopsis of the public 
statutes of this country in convenient and accessible 
form. The typography of the volume, although com- 
pact, is distinct and elegant. 

GREENHOOD ON PuBLIC PoLicy. 

The Doctrine of Public Policy in the Law of Contracts, Re- 
duced to Rules, By Elisha Greenhood. Chicago: Calla- 
han & Co. 1886. Pp. xcv, 860. 

This is a very important and interesting branch of 
the law of contracts put under the magnifying glass of 
the specialist, and enlarged toa proportion commen- 
surate with its importance. The conception is ex- 
cellent, and so far as we can judge from a necessarily 
cursory examination, the treatment is worthy of the 
subject. Theonly fault that has occurred to usis a 
possible over-refinement and excessive detail. Mr. 
Greenhood lays down nearly six hundred rules, em- 
bodying more than eight thousand cases. But this is 


afault inclined to virtue’s side in a practical view. 
The treatment is in a manner to which we are glad to 
see authors tending—rules with illustrations and ex- 
ceptions. In point of arrangement the work seems 
most admirable, indeed, absolutely perfect. The typo- 
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graphical execution too is as good as possible, making 
one of the handsomest volumes we have seen in a long 
time. 


UsHER ON SALES. 

The Law pertaining to the Sale of Personal Property as con- 
tained in the Statutes of Massachusetts, the decisions of 
its Supreme Judicial Court, and the Statutes of the United 
States, with reference on many points to cases decided in 
other jurisdictions, and a bibliographic note. By Edward 
P. Usher. Boston: Little, Brown and Co,, 1886. 

This is a purely local treatise, very complete and 
comprehensive, and intelligently arranged. The au- 
thor’s avowed purpose, “to furnish to lawyers prac- 
ticing in Massachusetts the quickest and easiest access 
to the law, as it becomes necessary for them to refer to 
it in the ordinary routine of professional work,” seems 
to have accomplished. 


LEHMAYER’S JURIES IN CRIMINAL CASES. 
Should Juries in Criminal Cases be Judges of the Law and 
Fact? By Martin Lehmayer. Baltimore: Cushing & 
Bailey, 1886. 

This monograph combats the decisions of the ulti- 
mate court of Maryland that the constitutional pro- 
vision, that in criminal cases the jury shall be judges 
of law as well as of fact, is merely declaratory of the 
common law, and asserts that the contrary is the fact, 
and that the Maryland doctrine is ‘‘ unequivocally in 
conflict with the great weight and preponderance of 
authority in the United States,” Probably the author 
is right theoretically, but practically we might ask in 
the famous phrase of that great statesman, Mr. Tweed, 
‘Well, what are you going to do about it?” If the 
jury disregard the judge’s law, and convict, of course 
the prisoner has his remedy; but if they disregard it, 
and acquit, their conduct, although not praiseworthy, 
is beyond remedy. In the case of our fellow citizen, 
Miss Susan B. Anthony, who was indicted in this 
State for illegally attempting to vote, there was no 
dispute of fact, and the judge directed the jury to con- 
vict. Our readers will find a discussion of this sub- 
ject in 8 Alb. L. J. 201. 


McKertvey’s CommMon-LAW PLEADING. 
Principles of Common-Law Pleading, being a brief sum- 
mary of the most important principles of civil pleadings, 
with case illustrations. Arranged by John J. McKelvey. 
Charles W. Lever, Cambridge, Mass. 

This is apparently a thesis by a Harvard Law School 
student, who modestly and nilively says that ‘‘ with 
several years’ more study he may be able to enlarge 
and complete it.” It is well put together, but we 
look it over and lay it down with a feeling of gratitude 
that we do not live where a knowledge of its contents 
can be of any use. To read it makes us patient with 
Bumble, when he declares that “the law is an ass.” 
To think of a great law school, obliged to devote its 
time to the inculcation of these quibbles, intrica- 
cies, refinements and absurdities, and to cram its 
students’ aching heads with them, and to encourage a 
young man to write about them, in a country where 
they have been toa great extent repudiated, is sorrow- 
ful. Such stuff is only suited to an age when ecclesi- 
astics debated whether Adam had a navel, and whether 
; pious would rise with their bowels at the last 

ay. 


ABBOT?T’s NEw YorK DicGEst — 1885. 

The annual for 1885 of this indispensable work is at 
hand, and is in every way as good as its predecessors, 
that is to say, as nearly perfect as a digest can possibly 
be. Published by Diossy & Co., New York. 





MURFREE’S JUSTICES’ PRACTICE. 

The Justice of the Peace. Acompendium of the law relating 
to justices of the peace, their powers and duties, the pro- 
cedure in Justices’ Courts, with forms of process and 
entries used therein. By William 8. Murfree, Sen. St. 
Louis: F. H. Thomas Law Book Co., 1886. Pp. 739. 

A cursory examination of this treatise by a lawyer 
and writer of experience and ability leads us to think 
highly of it. One of the most celebrated law books ever 
written is Cowen’s Treatise on Justices’ Courts, which 
contains pretty much all the law that is or ever was,but 
its arrangement is so immethodical that it is difficult 
to find any thing in it. The present treatise is well ar- 
ranged in sections, with prominent head-lines, and the 
law is brought within moderate dimensions. The 
work is designed for general use, and is furnished with 
general citations. The printer has done his duty ad- 
mirably. 

—_—_.______— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, April 30, 1886: 

Judgment reversed, injunction dissolved, and com- 
plaint dismissed with costs, and in this court with 
costs of one appeal—The Bank of Savings in City of 
New York et al., appellants, v. Wm. R. Grace, Mayor, 
etc., of New York, et al., appellants. —— Judgment 
affirmed with costs—Henry Stedeker, respondent, v. 
Henry O. Barnard, appellant; Polydore Dudos, re- 
spondent, v. Wm. T. Cunningham et al., appellants; 
Rome Savings Bank, respondents, v. John Krug, im- 
pleaded, appellant; Henry R. Lounsberry, respondent, 
v. Henry H. Hayden, appellant; Manassah Briggs 
et al., appellants, v. Robert L. Brown, respondent; 
Lester W. Babcock, respondent, v. N. Y. C.& H. R. R. 
Co., appellant; Clara A. Abbey, respondent, v. N. Y. 
C. & H. R. R. Co., appellant; Mortimer E. Serat, re- 
spondent, v. Utica, Ithaca & Elmira R. Co., appellant; 
Jonathan Champlin, respondent, v. Village of Penn 
Yan, appellant.——Appeal dismissed with costs—Al- 
bert M. Kalbfleisch, respondent, v. Long Island R. Co., 
appellant; Adolph Scholoss et al., respondents, v. 
Abraham Wallach et al., appellants.——Ordered that 
the plaintiff's alleged appeal be heard with the de- 
fendant’s appeal, without prejudice to any right on 
the motion of defendants, or any of them, to contest 
the validity of the appeal or the propriety of placing it 
on the callendar—Sweet v. Morrison.—Motion to 
deny opening default granted, unless appellant within 
ten days after service of a copy of this order pays 
$53.75 and $10 costs, and enters into a stipulation to 
submit the case, at option of the respondents, without 
argument, on the first day of the June term—John 
Fisher, appellant, v. George F. Langbein et al., re- 
spondents.—Motion to dismiss appeal granted with 
costs—Michael J. Dady, respondent, v. Thomas Mo- 
Cann, appellant. 

Ordered, That a new calendar be made for a session 
of this court to be held at the Town Hall, in the vil- 
lage of Saratoga Springs, on Monday, May 31, 1886, on 
which will be placed only those causes in which the 
returns, with notices of argument, shall be filed with 
the clerk of this court, at his office in Albany, on or 
before the 15th day of May, 1886. Causes on the cal- 
endar of 1885 undisposed of will be heard at the June 
session, and need not be renoticed. 

—__» __—— 


NOTES. 


Gibson’s Law Notes, quoting our use of the word 
“gcow,” wants to know what it means. 

“T must and will have order in this court,” sternly 
remarked a justice of the peace; ‘‘I have disposed of 
three cases without hearing a word of the evidence.”’ 
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CURRENT TOPICS. 


HE wild scenes of the few last days in Chicago 
and Milwaukee have revived very strongly in 
us several desires long vaguely entertained, such as 
for a check upon immigration, a power of deport- 
ation, a better equipment of the police, a prompter 
and severer dealing with disorder in its first overt 
acts. It isa serious thought that the lives of good 
and brave men, the safety of innocent women and 
children, and immunity of property should be, even 
for one hour, in a great city, at the mercy of a few 
long-haired, wild-eyed, bad-smelling, atheistic, fan- 
atical, reckless foreign wretches, who never did an 
honest hour’s work in their lives, but who driven 
half crazy with years of oppression and mad with 
envy of the rich, think to level society and its dis- 
tinctions with a few bombs. There ought to be 
some law, if there is not any, to enable society to 
crush such snakes when they raise their heads, 
before they have time to bite. This riot in Chicago 
has been predicted for a year. These wretches have 
been boasting of their diabolical weapons and pre- 
parations for at least that time, and the public 
authorities have treated their talk as mere vaporings. 
And when the hour came, the devoted police were 
sent out to meet them with nothing better than pop- 
guns. If they had been armed properly, with re- 
volving rifles, there would have been a different 
account. In dealing with a threatening mob the 
authorities generally use false economy and mis- 
taken mercy. The way of dealing at Milwaukee 
was much better and more satisfactory to those who 
love law and order. The way of dealing with the 
draft riots of New York at the last was the true 
way. The lives of all that pestilent nest of anarch- 
ists and communists at Chicago would not weigh 
against the lives of the dozen brave policemen whom 
they so cruelly slew. Haters of the human race, 
without a single good instinct, without even the 
courage of brutes, a few scores of men presume on 
the weakness or patience of the authorities, publicly 
boast of their designs for months, execute them, and 
still boast on. Thisstate of things almost justifies 
the resort to the vigilance committee and lynch law- 
It does, if any thing can. If men in authority are 
too timid to do their duty, those who gave them 
that authority will be apt to ake it into their own 
hands, But we are the last to counsel a resort to 
lynch law. There is sufficient warrant in the law to 
deal with such exigencies, or else our law is defective 
and should be strengthened. It seems that the 
penal law of Illinois would warrant treating all these 
godless fiends as murderers, and we hope they will be 
so treated, and that they will be extirpated from the 
face of the earth. 


Vout, 33—No. 20, 





A bill has passed both houses of our Legislature, 
and we hope will receive the approval of the gover- 
nor, appointing a commission consisting of Elbridge 
T. Gerry of New York, Dr. A. P. Southwick of 
Buffalo, and Matthew Hale of Albany, to ‘‘investi- 
gate and report to the Legislature of the State of 
New York, on or before the fourth Tuesday of Jan- 
uary, 1887, the most practical and humane method 
known to modern science of carrying into effect the 
sentence of death in capital cases.” As the infliction 
of capital punishment seems generally to be accepted 
as necessary for the protection of society, it behooves 
society at least to inflict it in the most humane and 
expeditious manner. There is something inexpres- 
sibly shocking in the idea and practice of hanging. 
It is a dog’s death. Very few except physicians 
know how revolting it is in some of its details. 
Brutal men approve it and eagerly petition to wit- 
ness it. ‘‘Good enough for a murderer,” they say. 
But who would approve executing a murderer by 
tying a stone around his neck and drowning him 
like a dog or acat? Society owes something to its 
own sense of decency and dignity. The offender is 
to be got rid of; not for the sake of torture or terror, 
but because it is dangerous to society to have him 
alive and at large, and as warning to others. Hang- 
ing is infinitely less noble an ending than decapit- 
ation, and yet society shrinks from bloodshed. All 
the preparations for hanging are shocking and de- 
moralizing. Sometimes the victim hears the noise 
of the hammers preparing the fatal engine for him. 
His death at best is lingering, and curious and mor- 
bid eyes watch his dying struggles. Sometimes the 
operation is inhumanly painful. When all is over 
curiosity-hunters greedily strive for a bit of the 
rope ora chip of the gallows. The next day the 
newspapers have long and detailed accounts of the 
last awful scenes. All this is extremely demoraliz- 
ing to the community. Executions ought to be 
more private, and “reporters” ought to be excluded. 
The offender ought to go out of life as noiselessly 
and mysteriously as possible consistently with the 
idea of public justice. When there is such a unfail- 
ing, instantaneous and painless agent as electricity, 
for instance, so easily and cheaply applicable, it 
seems that it might be utilized in the execution of 
capital offenders. We expect to hear a howl of de- 
rision at this suggestion. There is always a class of 
men who believe in making public punishment as 
painful and revolting as possible -- who yearn for 
the whipping-post, and probably for castration for 
those guilty of rape, and the like; but it is our 
experience that this is one of the lower classes, 
whose passions are strong and need strong appeals. 
In these days when men seek the most painless 
modes of killing cattle, it is a wise humanity which 
has prompted the inquiry intrusted to this commis- 
sion, and we shall await their report with confidence 
in their wisdom and moderation. 


We have always deemed Shakespeare a proper 
subject of comment in a legal journal because he is 
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so great a favorite with the profession and because 
he himself was such a good lawyer. It is hard to con- 
ceive what the profession would do without Shakes- 
peare to quote from. We never heard a slander 
case tried when the plaintiff's counsel did not quote, 
‘*he that steals my purse steals trash,” etc.; nor a 
crim. con. case where he did not quote, ‘‘I’d rather 
beatoad,” etc. And we never attended a bar meet- 
ing called to celebrate the virtues of a deceased 
brother, where some one did not misquote the pas- 
sage about “that undiscovered country from whose 
bourne no traveler returns.” It is a source of just 
pride to our countrymen that the best editions of 
the great dramatist have been edited by Americans 
— Gulian Verplanck, one of the most accomplished 
lawyers who delivered opinions as a senator in our 
old court of errors; Hudson; Richard Grant White; 
and last and best, Horace Howard Furness, Mr. Fur- 
ness’ edition is not so well known perhaps as the 
others, because it is not yet complete. Thus far he 
has given us only Hamlet —in two volumes — Lear, 
Romeo and Juliet, Macbeth, and Othello, in one 
volume each. This is called the Variorum edition, 
because it contains a selection of notes from all the 
commentators, whose name is legion, and whose 
follies and absurdities, with occasional flashes of 
wit and glimpses of wisdom make a collection of 
the most amusing character, The text of Mr. 
Furness is generally the best, in our opinion, for he 
has the advantage of all the previous readings as 
well as a keen natural sense in selection. He also 
gives us very instructive and learned essays on the 
history of the plays; the sources of the plots; the 
date of composition; the date and duration of the 
action; the stage business and costuming of the 
great actors, and criticisms and comparisons of their 
acting; and critical opinions from the most cele- 
brated students and writers in all countries, The 
last department in Hamlet occupies une volume, and 
constitutes a mass of information nowhere else con- 
veniently or cheaply accessible. It is amusing to see 
how little the French appreciate Shakespeare. In a 
recent reproduction of ‘‘Mid-summer Night’s 
Dream ” at Paris, the play excited derision and nar- 
rowly escaped hissing. In ‘‘ Othello,” which is just 
published, is an extremely interesting peculiarity, 
quite unique, indeed, namely, the notes of Mr. Ed- 
win Booth upon his own stage business as ‘‘ Othello ” 
and “Tago.” In many instances Mr. Furness con- 
trasts with these the business of Fechter and Salvini. 
We thus have the reasons of these great actors for 
their different action, as for example, why Salvini 
as ‘‘Othello,” cuts his throat instead of stabbing 
himself. We hope Mr. Furness will complete his 
great work. Probably the best wish we can express 
for him is that he may live to do it. But at all 
events, his edition so far as it has gone is entirely 
incomparable, and no lawyer who loves Shakespeare 
will dispense with it. It is sumptuously published, 
by J. B. Lippincott & Company of Philadelphia, in 
royal octavo volumes, at a price not extravagant — 
four dollars a volume, we believe. The present 


volume appears opportunely, just as there is afforded 





to us the privilege of seeing Salvini as ‘‘ Othello” 
and Booth as “‘Iago,” playing together — the great- 
est representatives of these parts that the world has 
ever seen, so far as we can judge from tradition of 
the old and observation of the present. 


It seems that the article which we published 
some months ago on the advantages of having a 
distinct ‘‘ class of counsel” at the bar, has ex- 
cited a good deal of interest in the city of New 
York. Mr. Austin Abbott says, in a recent number 
of the Daily Register: ‘‘Mr. Leavitt has renewed 
the suggestion which the ALBANY Law JOURNAL so 
well put forth that there should be a distinct spec- 
iality in the profession of counsel, having no attor- 
ney business and no connection with any. He 
suggests that such a innovation could be commenced 
only through the recommendation of the leaders of 
the bar. We doubt however the power of ‘the 
leaders of the bar’ to inaugurate such a change by 
recommending it. * * * In the English bar, 
from the methods of which, perhaps, this idea is 
partly derived, the barrister outranks the solicitor 
and attorney. The tendency is, in part at least, the 
other way withus. It is true that the most con- 
spicuous lawyers among us, the pre-eminent lights, 
are occupied very largely with trials and arguments, 
conducting causes of public interest; but on the 
other hand, among the great bulk and mass of ordi- 
nary trial business, a large portion of that which is 
not done by the chief in the office of the attorneys of 
record is done by a younger attorney employed es- 
pecially for the trial of causes, and perhaps paid a 
salary therefor. In the professional business of this 
city the organizing power of a successful attorney of 
record, who can attain the acquaintance and com- 
mand the confidence of a large and desirable client- 
age, and can plan the campaign of their cases, guide 
their conduct, keep their secrets and guard their 
interests, is rightly estimated highly; and though 
not so conspicuous a part as that of counsel in causes 
célébres, is intrinsically and in some respects pecu- 
niarily a more desirable line of service than that of 
attendance in court on the ordinary routine of trials. 
* * * Comparatively few clients like to have 
their causes turned over by the man they know and 
confide in, to some one they don’t know and who 
is not even a partner of the man of their choice. 
All the habits and usages of business with us lean 
to the appreciation of the advantage of having the 
man who is to try the case direct the framing of the 
pleadings and the policy of the proofs. We have 
had a general training in organized preparation for 
trial, and very few understand how one man can 
prepare for trial, and another try the case. These 
objects are not, perhaps, insuperable. But whether 
the notion is a good one or not depends on whether 
somebody can make a success of it. The ideal will 
never realize itself, nor is it desirable that it should. 
If a few men who think well of it can cut them- 
selves off from attorney business, and satisfy attor- 
neys that they can, without chilling the confidence 
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of clients by the apparent substitution, take up the 
ordinary routine causes when approaching trial, and 
can try them as expeditiously, successfully and 
cheaply as they can be tried in the present way, 
and can moreover show an advantage in either of 
these respects over the ordinary way, or do the busi- 
ness in @ way more convenient to the office employ- 
ing them, there is some chance that such a class 
might in time grow up. But the offices who have 
the business will not employ ‘a counsel class;’ they 
will only employ a particular man, and in a partic- 
ular case, and for a particular advantage to the 
cause and dispatch of business.” 


NOTES OF CASES. 








N Benton v. Holland, Vermont Supreme Court, 
March 11, 1886, 3 Atl. Rep. 822, it was held 
that a payment made by an assignee in insolvency 
under order of court will not keep a claim alive 
as if made by the debtor himself, although at the 
time of payment the bankrupt law was in force. The 
court said: ‘‘The claims in suit are barred, unless 
kept alive by payment made by an assignee in a 
proceeding in insolvency, which the plaintiff claims 
was invalid, for the reason that it was had while 
the United States bankruptcy law was in force. It 
is conceded in argument that payment made by an 
assignee under valid proceedings is not such a pay- 
ment as to interrupt the running of the statute as 
against the original debtor. The plaintiff claims 
that by reason of the alleged invalidity of the pro- 
ceedings the payment made by the assignee had 
the same effect to keep the claim alive as though 
made by the debtor himself. It is law in this State 
that part payment of a debt, if made without pro- 
testation against further liability, is a recognition 
and acknowledgement of the debt, from which a 
promise to pay the residue will be implied. Ayer 
v. Hawkins, 19 Vt. 26; Goodwin v. Buzzell, 35 id. 9. 
A part payment of the debt must be made under 
such circumstances that a promise to pay the re- 
mainder can be implied from them. The case at 
bar does not depend upon the validity or invalidity 
of the insolvency proceedings, but upon the circum- 
stances attending the payment. Can you imply 
from them a promise to pay the amount remaining 
due on the notes? We think not. The payment 
was made by one who was not a party to the con- 
tract, and under no obligation to pay the debt, and 
it would be unreasonable to say that it carried with 
it any evidence of a renewed promise of the de- 
fendants to pay what remained due. After the in- 
solvent proceedings were commenced the defend- 
ants did nothing save to submit them. They per- 
mitted their property to be taken, and applied upon 
the claims against them, for the purpose of extin- 
guishing the demands, not of recognizing them as 
continuing liabilities. Their whole purpose was to 
end them. The creditors took the defendants’ 


property at the time the proceedings were begun, 
and took it, the defendants not objecting, by force 








of or rather under the forms of law, and the as- 


signee, acting for the creditors, made the payment; 
and as was said in Bowker v. Harris, 30 Vt. 424: ‘It 
would be doing violence to the obvious reason and 
sense of the transaction to imply from it a promise 
to pay. The implication is directly the other way.” 
See ante, 222. 


In Baltimore & O. R. Co. v. Brydon, Maryland 
Court of Appeals, March 11, 1886, 3 Atl. Rep. 306, 
it was held that where A. agrees or contracts to 
furnish B. with coal of a certain quality daily, B. 
having the right to determine the quality of the 
coal, and to refuse it if below grade, B. must exer- 
cise judgment and good faith in his decision; and 
the jury is entitled to determine whether he did or 
not. The court said: “It cannot be a matter of 
doubt that both parties intended that the coal 
should be furnished from the plaintiff's mine. As 
a matter of course, it was not expected that it should 
be equal in quantity to that which came from the 
Big Vein mines, and no just construction of the 
contract can give it such a meaning. It was how- 
ever to be satisfactory to the officers who were 
named. But this term of the contract did not give 
them a capricious or arbitrary discretion to reject 
it. It was their judgment which was to decide the 
question of acceptance, but the law required them 
to exercise a fair, just, and honest judgment on the 
subject. Certainly they were not obliged to accept 
the coal if they thought it was not fit for the uses 
contemplated by the contract. Neither, on the 
other hand, would they be justified in rejecting it 
for the rcason that it did not possess qualities which, 
at the time of the contract, it was known by the 
parties that it did not posscss. By the terms of the 
contract the whole decision was committed to them. 
If they made their decision against the coal in good 
faith, the defendant would not be obliged to ac- 
cept it; but if they fraudulently rejected it, their 
judgment would be without effect in law, and the 
defendant would be excused by it. We on this 
point refer to Lynn’s case, 60 Md. 404; S. C., 45 
Am. Rep. 741, and approve and adopt it.” See 
ante, 82, 223. 


In President, etc., German Aged People’s Home of 
Baltimore City v. Hammerbacker, Maryland Court of 
Appeals, March 10, 1886, 4 East. Rep. 674, the cer- 
tificate of incorporation of an institution providing 
a home for aged persons, provided that ‘aged 
people of both sexes of good moral character, un- 
der such conditions and rules as may be prescribed 
by the constitution and by-laws of this corporation,” 
might find an asylum therein. One of the condi- 
tions of admission besides the stipulated entrance 
fee was that ‘‘the applicant should transfer to the 
institution all the property that he had at the time.” 
Held, that an agreement made in pursuance of such 
provisions was valid, and that personal property 
secretly withheld by an inmate may be recovered on 
his death from his administrator, in equity. The 
court said: ‘‘It is argued that such conveyance of 
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property is against public policy. But public policy 
does not forbid the purchase of an annuity. By 
the payment of a sum in gross the annuitant obtains 
a certain sum of money annually as long as he lives. 
This is much practiced in England and somewhat 
in this country and has never been held to be 
against public policy. There is no difference in 
principle between receiving a sum of money annu- 
ally for life, and a home, including board and cloth- 
ing, for life. If an applicant has money or property, 
the income of which is not sufficient to support him 
or her in as much comfort as they can get at this 
home, it is certainly not against public policy for 
them to dedicate it, to secure for themselves the 
advantages of this institution. Indeed, where the 
applicant has no one depending upon him, it is com- 
mendable in him to do so. Nor is it against public 
policy for an organized charity like this to receive 
such donations, it being, as we have shown, within 
its corporate powers, On the contrary, this and 
similar charities are directly within the line of a 
sound and humane public policy. They not only 
tend to relieve suffering in the individual, but tend 
to keep them from being a charge upon the general 
public. For this purpose money is necessary and 
they are allowed to receive and appropriate it as 
their charter allows. But if we were in error about 
this, under the decision of this court in the case of 
United German Bank v. Katz, 57 Md. 128, the de- 
fendants would be estopped from setting up such 
defense. That a court of equity will decree the 
specific performance of a contract, where the execu- 
tion was prevented by fraud, is very clearly laid 
down in that case; while courts of equity do not 
specifically enforce contracts in respect to personal 
property with the same facility as contracts relating 
to real estate, because in the former case the courts 
of law are generally competent to afford relief; but 
whenever the party cannot have at law a full and 
satisfactory remedy, a court of equity will grant re- 
lief. 2 Story Eq., § 717; Alexander v. Gheseland, 5 
Gill; Sullivan v. Tuck, 1 Md. Ch. 59; Triebert v. 
Burgess, 11 Md. 452. In this case it is clear that 
the complainants can have no full and adequate 
remedy at law. The complainants, by reason of the 
fraud practiced by Zollers, have not a legal title to 
the property — such as would enable them to main- 
tain an action at law. Their title is an equitable 
one, and relief therefore can only be obtained 
through a court of equity.” 
——_—_._______. 


ADVERSE POSSESSION—EASEMENT—UNINTEN, 
TIONAL BUILDING BEYOND BOUNDARY. 


SUPREME COURT OF KANSAS, APRIL 9, 1886. 
WINN V. ABELES.* 

Where the owner of a city lot, in erecting a building thereon, 
by inadverterce and in ignorance of the true division line, 
extends his wall four inches beyond it and upon the ad- 
joining lot of another, but with no present or subsequent 
intention to claim any portion of the adjoining lot as his 
own, and the wall stands thus for more than twenty years, 
he gains no right of adverse possession nor easement of 
support. 





*10 Pacific Reporter, 443. 





: is opinion states the case. 


Thomas P. Fenlon, for plaintiff in error. 
Lucien Baker, for defendant in error. 


JounstTon, J. Simon Abeles leased to T. H. Winn 
lot9in block 49 in the city of Leavenworth, upon 
which there was a one-story brick building, for the 
term of two years, commencing August 1, 1881. Winn 
took possession at once,and used the building asa 
dry goods and notion store, and occupied it for that 
purpose until the building fell on April 4, 1883. The 
falling of the builing injured bis stock to some extent, 
and it made it necessary to remove the same to another 
location. Winn thereupon brought suit against 
Abeles, charging that he wrongfully and negligently 
permitted and caused the soil to be excavated and 
moved from the west side of lot 9, without leaving 
sufficient support to the building, thereby causing its 
fall, in consequence of which he alleged he was dam- 
aged to the extent of $2,801.50, for which he asked 
judgment. The answer of the defendant was a gen- 
eral denial. 

At the trial it was shown that the lot adjoining on 
the west, which was known as lot 10, was owned by 
John F. Colyer, by whom it had been owned since 
1863. He had erected a brick building on the lot in 
1864, which had remained there until January, 1883, 
when he removed it, preparatory to the erection of a 
large new building. The building upon lot 9 in which 
the plaintiff was doing business was erected about 
1865, and had been placed from two to four inches over 
upon lot No. 10, but the fact that it extended beyond 
the west side of lot 9 was not discovered or known 
until about the time that the building fell. 

In February, 1883, Colyer began an excavation on his 
lot for the building he proposed to erect, digging the 
full width of the lot, and to the depth of seven feet. 
Soon afterward Abeles became apprehensive that the 
excavation would injure his building, and so notified 
Colyer; but notwithstanding this, Colyer continued to 
excavate up to the east line of his lot. 

On March 14, 1883, Abeles entered into a contract 
with Colyer by which it was agreed that a party-wall 
should be coustructed upon the dividing line between 
lots 9 and 10, which provided at length for the man- 
ner in which it should be done, and how the expense 
should be apportioned; and it contained a provision 
looking to the protection of the west wall of Abeles’ 
building. Testimony was offered tending to show that 
when Abeles observed that his west wall was endan- 
gered by the action of Colyer he proposed to Winn to 
protect him, as well as the building, by the erection 
of a temporary wall, and that although the plaintiff 
knew of the danger occasioned by the excavation, he 
refused to permit Abeles to thus protect the building. 
Under the agreement, the excavation was begun for 
the purpose of putting in a party-wall, and some sup- 
ports were put under the west wall of Abeles’ building, 
but because they were insufficient, or by reason of an 
unusually strong wind, or for some other reason, the 
wall fell. The jury made special findings upon ques- 
tions that were submitted, and also found generally in 
favor of the defendant. Complaint is made of the in- 
structions, and counsel for plaintiff says that the ques- 
tion presented for review is whether the defendant 
had any right to permit the excavation to be made, ot 
to enter into a contract for the construction of a 
party-wall during the term of the plaintiff's lease. 

Under the lease the plaintiff was of course entitled 
to the quiet enjoyment of the leased premises, with- 
out unnecessary interference from the defendant; 
but if an emergency arose during the term of the 
lease which made it necessary that something should 
be done to preserve the building from destruction or 
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material damage, and which did not occur through 
the fault of the landlord, he would have a right to do 
whatever was reasonably necessary to protect it from 
destraction or injury. This was the ruling of the trial 
court, and it is not combated by the plaintiff. He con- 
tends however that no cause which would justify the 
interference of the defendant had arisen. His claim 
is that the building having stood over upon lot 10 for 
more than fifteen years, the title to that part occupied 
by the building, by virtue of the statute of limitations, 
vested in Abeles; and therefore Colyer had no right 
to excavate under the wall beyond the limit of lot 10, 
and that Abeles had no right to apprehend an en- 
croachment, or to consent to an interference with the 
wall as it stood. 

The court below proceeded upon the theory that 
Colyer owned and had the right to use all of lot 10, 
and the question therefore arises whether the \occu- 
pancy of a portion of the adjoining lot by the building 
is such a possession as would ripen into atitle in favor 
of Abeles. Undoubtedly the strip nad been occupied 
by the Abeles building for more than fifteen years; 
but possession alone is not sufficient to confer title. 
The holding must be hostile and adverse as against the 
true owner. There must, in addition to actual posses- 
sion, bean intention of the party in possession to 
claim the land as hisown. The occupancy of Abeles 
was not taken under color or claim of title, nor was 
there any purpose to oust or dispossess Colyer. The 
undisputed facts show that Abeles had no knowledge 
that his building extended beyond the boundary line 
of his lot until about the time that this controversy 
arose. He supposed his building rested entirely upon 
lot 9, aud made no claim to any portion of the adjoin- 
ing lot, and he is here now asserting that he does not 
own or claim the narrow strip of lot 10 upon which his 
wall had inadvertently been placed. Colyer was 
equally ignorant that the building of Abeles extended 
beyond the dividing line of the lots. No survey had 
been made, and it does not appear that there was any 
agreement that the line to which the wall extended 
should be taken as the true line. It will thus be seen 
that there was no adverse possession. One of the es- 
sential requisites to obtaining title through the stat- 
ute of limitations was wanting, viz., the intention of 
Abeles to claim the land exclusively and as his own. 

“Mere occupation by inadvertence or mistake, with- 
out any intention to claim title,may not be a dis- 
seisin; as where a fence is erroneously erected not on 
the dividing line.’’ Adbott v. Abbott, 51 Me. 575. 

In St. Louis University v. McCune, 28 Mo. 481, an al- 
leged encroachment beyond the boundary line was 
under consideration, and the court held that if the 
party erected an improvement accidentally upon the 
land of another, through mistake or ignorance of the 
correct line dividing the tracts, and without intending 
to claim beyond the true line, the occupation thus 
taken, and the possession which followed, does not 
work a disseisin. 

In Hitchings v. Morrison, 72 Me. 331, a case where a 
party claimed title toastrip upon an adjoining lot 
upon the basis of adverse possession, it was held 
that if the occupation was not accompanied by aclaim 
of title in fact, but was merely inadvertence or mis- 
take as to the extent of his line, without intention to 
claim title to the extent of his occupation, but only to 
the bounds described in his deed, then it was not ad- 
verse, and would not give title. 

In Howard v. Reedy, 29 Ga. 152,it was held that a 
possession originating in and continuing under a mis- 
take or misapprehension as to the true lines dividing 
two lots of land will not ripen into statutory title. 
The current of the authorities runs in the same line. 
Ricker v. Hibbard, 73 Me. 105; Brown v. Cockerell, 33 
Ala. 38; Enfield v. Day, 7 N. H. 457; Riley v. Griffin, 





16 Ga. 141; Brown v. Gay, 8 Me. 126; Walbrunn v. Bal- 
len, 68 Mo. 164; Sedg. & W. Trial of Title to Land, §§ 
759, 760; 'Tiedeman Real Prop., § 699. 

Counsel for plaintiff insists, if the occupancy contin- 
ued during the statutory period, it will constitute an 
adverse holding, even if the building was extended 
over the boundary line through a mistake, and cites 
French v. Pearce, 8 Conn. 839, and some other authori- 
ties to sustain his position. The authorities which he 
cites do not go to the extent claimed. It is evident 
from the foregoing authorities that in a question of 
boundaries possession does not count foras much as 
where the whole tract is held adversely against a 
claimant. The authorities which he cites only go to 
the extent of holding that property occupied by mis- 
take, and which is claimed by the occupant as his own, 
will constitute an adverse possession. None of them 
hold that the intention to appropriate the property oc- 
cupied as that of the occupant can be dispensed with. 

In French v. Pearce, supra, so much relied upon by 
counsel, it was expressly held that the intention of the 
possessor claiming adversely is an essential ingredi- 
ent, and that the person entering upon the land under 
a mistake must actually hold it as hisown. The same 
court at a later day, in passing upon a case where a 
division fence between the lands of A. and B. was a 
stone wall three feet wide, set wholly on the land of 
A., and B. had for more than fifteen years held exclu- 
sive possession of his own land up to the wall, treating 
the center of the wall as the dividing line, and believ- 
ing it to be so, but with no knowledge of such claim on 
the part of A., and with no other possession of the 
ground covered by the wall, held that there was not a 
sufficient adverse possession to vest in B. a title to the 
center of the wall. Huntington v. Whaley, 29 Conn. 
391. It followsfrom these authorities and the undis- 
puted testimony that the accidental and inadvertent 
encroachment upon the four-inch strip of Colyer’s lot 
will not constitute an adverse possession. 

It is further urged iu behalf of the plaintiff that the 
Abeles building, having stood for twenty years or 
more upon the land of another, gave its owner a pre- 
scriptive right in such land for the support of his 
building. The old rule respecting ancient buildings 
invoked by the plaintiff, and which is said to be in 
analogy to the rule as to ancient lights is a doctrine 
unsuited to the condition of things existing in this 
country, and which it has been decided cannot be rec- 
ognized or made applicable here. Laperev. Luckey, 23 
Kans. 534; Hieattv. Morris, 10 Ohio St. 523; Wood 
Nuis., § 200. 

Much of the argument made in support of the claim, 
that Colyer had no right to excavate to the extreme 
limits of his lot, is based upon the theory that the west 
wall of the Abeles building was a party-wall, which it 
appears was not the fact. The wall was entirely sepa- 
rate and independent of any other structure on lot 10, 
and the owner of that lot had never owned lot 9, or 
contributed toward the construction of the wall, nor 
had either of the parties ever treated or regarded it as 
a party-wall. It was built upon the surface, did not 
extend the full length of the lots, and had none of the 
characteristics of a party-wall, and the rules relating 
to party-walls do not therefore apply. 

Colyer was the absolute owner of all of lot 10, and 
had entire dominion over the same, both above and 
below the surface, limited only by the rule that he 
should so use it as not to injure the property or im- 
pair the existing rights of others. It is insisted that 
the rule last mentioned gave Abeles the right to the 
support of the soil of lot 10 for his wall, a support 
which could not be disturbed by excavations. This 
contention is certainly not sound. Abeles was enti- 
tled to the lateral support of the soil of the adjoining 
lot. But this right did not extend to the support of 
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the buildings which he might have placed on his lot. 
The right extends only to the soil, and does not in- 
clude any thing placed thereon which sensibly in- 
creases the pressure. A person cannot be deprived of 
the use of his land for ordinary and legal purposes by 
reason of the fact that an adjoining land-owner may 
before that time have erected a structure upon his 
land. lt has beeu held that a man who builds a house 
adjoining his neighbor's land should foresee the prob- 
able use by his neighbor of the adjoining land, and by 
an agreement, or by a different arrangement of his 
house, secure himself against future interruption and 
inconvenience. ‘'hurston v. Hancock, 12 Mass. 220. 
The reason for the rule has been stated to be “ that if 
one land-owner sees fit to erect a house at the confines 
of his own land, it is his own folly, and he cannot by 
being prior in point of time, prevent his neighbor 
from building there also; and the only restriction im- 
posed upon the adjacent owner is that he must not 
negligently or carelessly excavate upon his own land; 
but if he proceeds with ordinary care he will be ex- 
cused from liability, no matter how great the damage 
of his neighbor’s buildings.””» Wood Nuis. 185. 

It seems to be well settled by the authorities that 
where an excavation is made by a lot-owner for an or- 
dinary and proper purpose, which does not extend be- 
yond the limits of his own land, and which is not 
done unskilfully, negligently, or with improper mo- 
tives, that an injury occasioned to the building upon 
the adjoining lot is damnum absque injuria. Citu of 
Quincy v. Jones, 76 Ill. 231; Charles v. Rankin, 22 Mo. 
566; Panton v. Holland, 17 Johns. 92; Shrieve v. 
Stokes, 8 B. Mon. 453; Railroad Co. v. Reaney, 42 Md. 
117; Rockwood v. Wilson, 11 Cush. 221; McGuire v. 
Grant, 25 N. J. L. 356; Radcliff’s Ea’rs v. Mayor, etc., 
4N. Y. 195; Foley v. Wyeth, 2 Allen, 181; Washb. 
Easem. 521; 1 Suth. Dam. 3. 

There are numerous other authorities which go to 
the same extent, many of which are referred to in 
those that have been cited, and it is universally held 
in all that in cases like the present one only reasona- 
ble care and diligence is required of the party mak- 
ing the excavation. Where there is a building 
upon the adjoining lot which may be injured by the 
excavation, it would ordinarily be the duty of the 
party to give the owner of such building sufficient no- 
tice, so that he may adopt means for its protection. 
Here the excavation was made fora proper purpose, 
and not to an unusual depth; and whether it was 
done with ordinary care and diligence has been sub- 
mitted to the jury, and resolved in favor of the de- 
fendant. Both Winn and Abeles had ample notice 
that the excavation was to be made; and it may be 
remarked that the jury found that about the time the 
excavation was begun Abeles proposed to Winn to 
put in a temporary well, that would prevent any dam- 
ages in case the west wall of the building should fall, 
and that Winn refused to give his consent. He is 
therefore in no position to complain, and neither of 
the positions which he has advanced in argument can 
be sustained. 

It is finally urged that the court erred in permitting 
Abeles to testify that he acted under the advice of E. 
T. Carr, who was an architect, in the steps taken to 
protect his building. The jury specially found that 
Mr. Carr was a skillful and competent architect, and 
also that the wall which was the subject of agreement 
between Abeles and Colyer was reasonably necessary 
for the protection of the building occupied by Winn. 
In determining what action he should take to protect 
the building, it was proper for Abeles to consult a 
practical and skillful man who had had experience in 
such matters, and to regard his advice in the means 
employed to accomplish his purpose. The testimony 





complained of was therefore competent to prove that 
he acted with reasonable caution, and with good faith 
in the steps taken by him. 

We think there should be an affirmance of the judg- 
ment rendered by the District Court. 

All the justices concurring. 


—_——__>___—. 


INSURANCE—RIGHT OF POLICY-HOLDER TOSUE 
REINSURING COMPANY. 


SUPREME COURT OF WISCONSIN, APRIL 6, 1886. 


JOHANNES V. PHe@NIx Ins. Co. oF BROOKLYN, N. Y.* 
A. was insured in the Standard Fire Company of London, and 
that company, desiring to withdraw from business in the 
United States, sold and turned over to the Phoenix Insur- 
ance Company its entire business, and the good-will of 
that business, in the United States, together with a large 
amount of bonds and other property; in consideration of 
which the Phoenix Company “‘reinsured all the risks” of 
the Standard Company upon property situated in the 
United States, and agreed that all losses arising under the 
policies of the Standard Company on such property, after 
the date of the contract, should be “ borne, paid and sat- 
isfied ’’ by said Phcenix Company. Held, that A. might 
maintain an action against the Phoenix Company to re- 
cover a loss on the property covered by his policy in the 
Standard Company. 
PPEAL from Circuit Court, Eau Claire county- 
This is an appeal from an order overruling a de- 
murrer to the complaint for insufficiency as against 
the appellant. The head-note states the facts. 


George C. Teall, for respondent. 
L. M. Vilas, for appellant. 


Cassopay, J. A policy of fire insurance is a con- 
tract of indemnity. Darrell v. Tibbitis,5 Q. B. Div. 
560; S. C., 29 Eng. Rep. 464. By such contract the in- 
surer agrees to compensate the assured for loss by fire 
of certain property fora given time. The existence 
of such contract gives the insurer an insurable inter- 
est in the property insured, co-extensive with its lia- 
bility. Delaware Ins. Co. v. Quaker City Ins. Co.,3 
Grant Cas. 71; New York Bowery Fire Ins. Co. v. New 
York Fire Ins. Co., 17 Wend. 359. Here the Standard 
Fire Office of London insured the plaintiff's property 
for three years from July 1, 1883. After doing so it 
became desirous of reinsuring its risks upon property 
in the United States, and withdrawing from business 
in the United States. The Phoenix Insurance Com- 
pany of Brooklyn was at the time desirous of acquir- 
ing and purchasing the business and good will of the 
Standard Company. Accordingly the two companies 
made the agreement set forth in the statement of 
facts on January 2, 1884. At that time the plaintiff's 
policy had two years and a half more to run. Of 
course the Standard Company had an insurable inter- 
est in the plaintiff's property commensurate with its 
liability. The agreement between the two companies, 
as alleged, was based upon a sufficient consideration. 
Its validity is not assailed. The contention is that the 
contract between the two companies is confined 
strictly to them, and that the plaintiff under his pol- 


‘icy issued by the Standard has no privity in the con- 


tract made by the Phoenix, and can maintain no ac- 
tion thereon against the Phoenix. In other words, 
that it was strictly a contract of reinsurance by the 
Standard Company, solely for its own benefit, and not 
for the benefit of any of its then existing policy 
holders in the United States. 

In support of such contention the learned counsel 
for the appellant cites several cases. Some of these 
cases, and perhaps some others, will now be consid- 
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ered, as the question may be regarded as new. In do- 
ing so we shall confine ourselves very much to the 
wording of each particular contract adjudicated, for 
the question presented is after all one of contract. The 
construction given to one contract may essentially aid 
the construction of another: but this is so only where 
the clauses of the two contracts to be construed are 
substantially alike. Some of the cases cited were 
upon contracts of strict reinsurance, as above defined, 
and clearly sustain the position of counsel if the con- 
tract here is to be so restricted. Hastie v. De Peyster, 3 
Caine, 190; Herckenrath v. American M. Ins. Co., 3 
Barb. Ch. 63; New York Bowery Fire Ins. Co. v. New 
York Fire Ins. Co., supra; Hone v. Mutual Safety Ins. 
Co., 1 Sandf. 187; S. C., 2 N. Y. 235; Carrington v. 
Connecticut F. & M. Ins. Co.,1 Bosw. 152; Blackstone 
v. Allemania Fire Ins. Co., 56 N. Y. 104; Strong v. 
Phenix Ins. Co., 62 Mo. 289; 8. C., 21 Am. Rep. 417; 
Gantt v. American Cent. Ins. Co., 68 Mo. 503; Dela- 
ware Jns. Co. v. Quaker City Ins. Co., supra. 

Thusin Hone v. Mutual Safety Ins. Co., supra, the 
defendant, by the policy of reinsurance, ‘‘ promised 
and agreed to make good to the American Mutual In- 
surance Company all such loss or damage,’ etc. Soin 
the case cited in Bosworth the agreement was to “‘re- 
insure the American Mutual Insurance Company of 
Amsterdam upon the following policies issued by them, 
loss, if any, payable to the assured upon the same 
terms and conditions, and at the same time, as are 
contained in the original policies.”” A description of 
the several policies is then given. The court at Gen- 
eral Term said: ‘‘If the word ‘assured,’ as used in 
this contract, means the party reassured, the present 
plaintiffs have no interest in the contract, and no right 
to maintain au action upon it; * * * ” but “if 
the word ‘assured’ does not mean the party ‘rein- 
sured,’ and that party only, then it includes and em- 
braces not only the plaintiffs, but also nineteen other 
individuals and firms. By the contract of reinsurance 
the defendants took upon themselves the risks which 
the corporation reinsured had incurred by insuring 
twenty separate and distinct policies.” The court 
then determined that the word “assured,” as used, 
meant the company issuing the original policies and 
obtaining the reinsurance, and not any of such policy 
holders. 

In Bluckstone v. Insurance Co., supra, the agreement 
was simply to reinsure the company, and the princi- 
pal contention was whether the insurance was double 
under the peculiar wording of the policy. The same is 
true of Owens v. Sturges, 67 Ill. 366, and Jnsurance Co. 
v. Insurance Co., 38 Ohio St. 11; S. C., 43 Am. Rep. 413. 

But in the case before us the contract between the 
defendant companies was, as it seems to us, some. 
thing more than a mere reinsurance. By that con- 
tract the Standard Company sold and turned over to 
the Phoenix its entire business, and the good-will of 
that business, in the United States, together with a 
large amount of bonds and other property, in consid- 
eration of which the Phoenix thereby “ reinsured all 
the risks ’’ of the Standard Company “upon property 
situated in the United States; * * * and agreed 
that all losses arising under the policies of the said de- 
fendant, the Standard Fire Office, Limited, upon 
property situated in the United States of America, 
should after that time (January 1, 1884) be borne by 
the said Phoenix Iusurance Company, and should be 
paid, satisfied and discharged by it; * * * and 
agreed that the loss of this plaintiff arising thereunder 
should be borne, paid, satisfied and discharged by said 
Phoenix Insurance Company; which thereupon be- 
came owner of the good-will, original documents and 
books of its co-defendant berein (the Standard Com- 
pany) relating to the risks aforesaid, and assumed 
control of the same, and of the business pertaining to 
said risks, policies and losses.”’ 





Such are the alleged terms of the contract we are re- 
quired toconstrue. The losses thus arising under the 
policies could only “‘ be borne, paid, satisfied and dis- 
charged ”’ by the Phoenix in a direct transaction with 
the policy holders. Even a payment by it of the 
amount of the loss to the Standard Company would 
not satisfy or discharge the plaintiff's claim for such 
loss on his policy. That could only be done on pay- 
ment to the plaintiff. It seems tous that by the terms 
of the contract, as alleged, the Phoenix, in effect, 
thereby assumed the risk covered by each policy, and 
agreed to pay any loss arising under each policy. The 
mere fact that the plaintiff was not named in the con- 
tract does not preclude him from maintaining an ac- 
tion upon the contract. Thusa policy “for whom it 
may concern,” assures all persons having an insurable 
interest that are intended to be covered by it, whether 
known to theinsurers or not. The Sidney, 23 Fed. 
Rep. 88. So an agreement “to become insurer to C. 
for the benefit of himself and others having tobacco in 
store, and to be stored, in his warehouse, on said 
stock of tobacco,’’ was held by this court sufficient to 
sustain an action on the contract against the insurer, 
and in favor of such ‘“‘other” persons, though not 
named. Strohn v. Hartford Fire Ins. Co., 33 Wis. 648; 
S. C., 37 id. 627; S. C.,9 Am. Rep. 777. 

In Glen v. Hope Mutual Life ds. Co., 1 Thomp. & C. 
463; S. C., affirmed, 56 N. Y. 879, the defendant had 
agreed with the Craftmen’s Assurance Company to 
reinsure the lattercompany on all its risks ‘‘ for which 
policies of the said party of the second part (Crafts- 
men’s Assurance Company) are outstanding at this 
date, and hereby agree to assure all such policies, and 
to pay the holders thereof all such sums as the party 
of the second part may, by force of such policies, be 
liable to pay, * * * the liability for death losses 
to be limited to such deaths as may occur on and after 
this date;"’ and it was held that the defendant was 
liable on the contract of reinsurance directly to the 
several holders of policies for the whole amount in- 
sured thereby. The same doctrine, upon the same rein- 
surance contract, was reaffirmed in Fischer v. Hope 
Mutual Life Ins. Co., 40 N. Y. Super. Ct. 291; 8. C., af- 
firmed, 69 id. 161. Itseems to us that the contract of 
reinsurance in those two cases was substantially like 
the one at bar. Those actions in favor of such policy 
holders, upon such contract of reinsurance, were sus- 
tained upon the authority of Lawrence v. Fox, 20N.Y. 
268, and similar cases. That case has been expressly 
followed by this court. Gray v. McDonald, 19 Wis. 
217. The same principle has frequently been reitera- 
ted by this court. Putney v. Farnham, 21 Wis. 187; 
McDowell v. Laev, 35 id. 171; Bassett v. Hughes, 43 id. 
319; Kollock v. Parcher, 52 id. 399; Hoile v. Bailey, 58 
id. 450-452; Town of Platteville v. Hooper, 63 id. 383. 
The principle thus sanctioned in these cases is 
to the effect, that if on the receipt of a good and 
sufficient consideration, A. agrees with B. to assume 
and pay a debt of the latter to C., then C. may main- 
tain an action directly upon such contract against A., 
notwithstanding C. is not privy to the consideration 
received by A. We think the case at bar comes within 
the principle. ‘ 

The order of the Circuit Court is affirmed. 


————_-—- > 


INSURANCE—LIFE—HUSBAND FOR WIFE—SUh- 
RENDER BY HUSBAND. 


OHIO SUPREME COURT, MARCH 9, 1885. 





MANHATTAN L1FE Ins. Co. v. SMITH. 

A husband had his life insured for the benefit of his wife. The 
beneficiary was entitled to participate in the profits, which 
were applied yearly in reduction of premiums, and the 
company knew her place of residence. The company had 
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uniformly for sixteen years send yearly notices to the in- 
sured, of the amount of premium and of dividend and of 
the balance due, and he-had paid the balance due for 
premium. The husband and wife having separated, to 
the knowledge of the company, he omitted to pay the 
premium due, and proposed to surrender the policy, 
and take a policy payable to his estate, but died before 
this was effected. No notice of the non-payment of pre- 
mium was given to the wife. Held, that the attempted sur- 
render was invalid and the policy was not forfeited. 


CTION on a life insurance policy. The head-note 
shows the facts. Motion for leave to file petition 
in error. 

McGuffey & Morrill, for motion. 

John W. Herron, contra, 

Spear, J. At the outset we inquire: Had the hus- 
band, independent of any relation as agent for the 
wife, power to surrender the policy? He could stop 
paying premiums. That would have left the wife to 
continue the policy in force for its full amount by 
herself, making payment of premiums; or she could 
have declined to pay and receive a paid-up policy fora 
lesser amount, and this she would do, not by the grace 
or favor of the company, nor yet by virtue of ary new 
agreement with the company, but by force of the 
original contract and the law applicable thereto. 

It is now too well settled to admit of dispute that a 
beneficiary for whose benefit a promise has been made 
by one upon a sufficient consideration moving from a 
third person, may maintain an action upon that prom- 
ise; and if the beneficiary has acted on the promise so 
as to have changed position or acquired a vested right, 
the contract cannot be changed without his consent. 
The case at bar is a stronger case than the one 
supposed in that the application was made in the name 
of the wife and the contract itself made directly with 
her, though the risk was on the life of the husband. 
There was value in the policy, and at least to that ex- 
tent the wife’s right in it was avested right. She was 
the beneficiary named in it, and upon both reason and 
authority we think itclear that no new contract or 
arrangement of any kind which affects the vested 
rights of the beneficiary in the policy can be made 
with the company alone by the insured. Bliss Life 
Ins., §§ 337, 345, 571, and the cases cited by counsel 
abundantly sustain this position. We conclude that 
the husband in this case had no power to surrender 
the policy merely because he was the insured party 
and had paid premiums. Had he any other standing 
regarding the transaction which gave him such right? 
In the payment of premiums he, in law, was her agent. 
If he had the right to act for her at all it was because 
of this relation as agent. Was he her agent at the time 
he attempted to surrender this policy? And what was 
the company, with the knowledge furnished by the 
letters as to his attitude toward his wife, bound to 
understand? By his letter of April 27, in which he 
inquired if the policy could be transferred, he gave 
the company to understand that he was seeking a re- 
sult on the face of the transaction inconsistent with 
her interests. This was, of itself, significant and sug- 
gestive. And when it was followed by the letter of 
May 3, giving the information that his wife had sep- 
arated from him and sued for alimony, and renewing 
his request that the policy be made payable to his es- 
tate because he was obliged to provide her with ali- 
mony, and because she was no longer a wife to him, it 
is idle to claim that the company was not apprised of 
facts from which it was bound to presume that his re- 
lation of agent had ceased. He could not have made 
the fact clearer had he included a direct statement to 
that effect. The relation of principal and agent im- 
plies trust, confidence. Here was antagonism, and a 





direct effort to sacrifice her rights for his benefit. The 
company was bound to know that as agent he could 
not lawfully do that. The husband not having any 
authority then, either by reason of having paid pre- 
miums or by his position as the insured in the policy, 
nor yet as agent for the wife, to make a surrender, it 
follows that the attempted surrender of the policy was 
inoperative, and that the rights of the beneficiary were 
not impaired by the attempt. 

But the company claims, that independent of the 
question of surrender therecan be no recovery beyond 
the sum of $810, because the policy was forfeited by 
the failure to pay the premium due June 4, 1880. To 
this it is replied that there could be no forfeiture with- 
out notice to the beneficiary, such as had been uni- 
formly given during the entire life of the policy, and 
that she had not, up tothe commencement of the 
suit, been notified either of the amount of the pre- 
mium to be paid, or of any purpose on the part of the 
company to forfeit the policy. On this question of 
notice the company insists that the notice given the 
husband was in lawa notice to the wife, for that 
whatever was the fact as to hisagency at the time his 
letters to the company were written, they do not show 
when the separation took place,and for all that appears, 
it was after the notice of April 24, 1880, was received 
by him. We confess we are unable to perceive the 
force of this claim. As early as the 29th of April, five 
days after the notice was mailed, the company was 
apprised that Smith was acting contrary to the inter- 
est of his wife, and seven days latera full disclosure 
of his purpose was made. In the light of these facts, 
and the irresistible inferences to be drawn from them, 
it will hardly do to claim seriously that the company 
was justified in assuming that he was agent for the 
wife April 24. As matter of fact the alimony suit had 
then been pending about six months. It being shown 
therefore that notice to the husband was not notice to 
the wife, and it appearing further that she had no ac- 
tual notice, we are led to inquire what effect this state 
of facts has upon the rights of the parties. 

It will be borne in mind that by the contract Mrs. 
Smith was entitled to share in the profits of the com- 
pany, and that as to part of their profits they were 
paid out by annual dividends, the remaining portion 
being retained by the company and inuring to her 
benefit by accretions tothe policy, and that the uni- 
form custom had been that the company should give 
timely notice, not only of the date when the amount 
to be paid as premium would become due, but as well 
the amount of the dividend and the amount of bal- 
ance to be paid in cash. What dividend in any year 
was declared, and what amount could be used to re- 
duce the premium, were facts known to the company, 
but not to the insured. Without this information the 
insured, or beneficiary, could not, in the ordinary 
course of business, know how much was to be paid as 
premium each year,and could not therefore pay it. The 
case is to be distinguished from one where the pre- 
mium is a fixed amount; and from a case slightly dif- 
fering, where though there may be dividends which the 
policy-holder, at his option, may have applied on the 
premium, there is no agreement and uniform practice 
that the dividends are to be deducted each year from 
the premium and the balance only paid to the com- 
pany. It may probably be safely conceded that in 
either of the who supposed cases the assured would 
have no right to depend upon a notice from the com- 
pany, not even if the company had ordinarily sent 
such notice. For the very life of successful life insur- 
ance depends upon prompt payment of premiums, and 
their business would be thrown into utter confusion 
if companies had no means of protecting themselves 
by forfeiture for nonpaymeut of premiums. But while 
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this is true, the contract is nevertheless an eutire one 
of assurance for life, and the payment of the pre- 
miums, after the first, is not a condition precedent, but 
acondition subsequent, and the parties may deal in 
such way between each other as to estop the company 
from insisting upon a forfeiture where it would be in- 
equitable for a forfeiture to be declared. 

Can the company insist upon a forfeiture in this 
case? The premiums were paid regularly for sixteen 
years; the company undertook to make a new con- 
tract with a person wholly without authority to act for 
Mrs. Smith, ignoring her altogether; her residence was 
given in the application as at Cincinnati, and the pre- 
sumption would be that she continued to reside there; 
the exact place of residence was not hard to find; the 
company had an agent inthe city all the time, and 
could, without trouble, have given her notice, but no 
effort, even of the slightest character, was made to ac- 
quaint her with that which she, of all persons, was in- 
terested in knowing and entitled to know. Courts 
are liberal in construing transactions in favor of the 
avoidance of a forfeiture. There are no presumptions 
in favor of a right by forfeiture, for forfeitures are 
abhorred in equity and are never favored in law. 
Upon the facts shown, it appears manifest that the 
claim of the insurance company is inequitable, and 
we are of opinion that it is not maintainable in 
law. 

A recent case, decided by the Supreme Court of the 
United States, is believed to entirely cover the ques- 
tion here involved as to the effect of failure to give 
notice. We refer to Phenix Ins. Co. v. Doster, 106 U. 
8. 30. 

(Omitting statement and extracts.] 

It will be observed that a point of difference in the 
two cases is that in the Riddle case tender was made; 
in this case it was not. But it must be kept in mind 
that a notice which the company’s agent sent actually 
reached one of the beneficiaries the day of his father’s 
death, and he had therefore the information on which 
to act. Mrs. Smith had no information, and the neg- 
lect of the company was the causeof that ignorance. 
The beneficiary in the Riddle policy was apprised of 
the sum to be paid, and that it was due; the benefic- 
jary in the Smith policy was kept in ignorance of that 
sum and of time for payment. There are other ques- 
tions involved in the Riddle case, but they are not be- 
lieved to at all affect the case before this court. 

The action of the company in the case at bar was in 
effect a repudiation of its promise to pay the amount 
stipulated in the policy. Even had Mrs. Smith learned 
the amount and time of payment after the death of 
her husband, a tender would have been a useless cere- 
mony. ‘On general principles, when the act of one 
party, to whom another is bound to tender money, 
services, or goods, clearly indicates that the tender, if 
made, would not be accepted, the other party is re- 
leased from technical performance of his agreement. 
The law never requires a vain thing to be done.” 
Isham v. Greenham, 1 Handy, 361; see also Brock v. 
Hidy, 13 Ohio St. 310. Notice was essential to a for- 
feiture. The company gave none, and by its course 
of action waived the forfeiture which might have arisen 
by nonpayment of premium due June 4, 1880, and it is 
now estopped from setting it up. 

We are aware that the views herein expressed as to 
the effect of failure to give notice are not in accord 
with a number of reported cases, but they are directly 
supported by the decision of the highest court in the 
land, and inferentially, by decisions of many other 
courts, and we believe they rest upon the firm ground 
of sound principles. 

There was no errorin the instructions given the 
jury at the trial, nor in the refusals to charge as re- 
requested, aud an examination of the record discloses 





no error in the admission or exclusion of testimony 
prejudicial to the company. It follows that the action 
of the court at General Term,in overruling the motion 
for a new trial and entering judgment on the verdict, 
was not erroneous. 
Motion overruled. 
[See Whitehead v. N.Y. Life Jns.Co., ante, 350.—Ep.] 


——_~_+e—__—_ 


SHIP AND SHIPPING —“ DANGERS AND ACUCI- 
DENTS OF THE SEAS”—HOLE GNAWED 
BY RATS. 


QUEEN’S BENCH DIVISION, DEC. 21, 1285, 


PANDORF v. HAMILTON.* 


Damage to goods on board a ship caused by sea-water pass- 
ing through a hole made by rats, without any evidence of 
negligence on the part of the master or crew, is within 
the ordinary exception of “dangers and accidents of the 
seas ’’ in a charter-party or bill of lading. 


Flash onned by the plaintiffs as shippers of rice for 
damage done to it during its carriage in the de- 
tendants’ ship. The opinion states the case. 


Cohen, Q. C., and Joseph Walton, for plaintiffs. 
Bigham, Q. C., and J. G. Barnes, for defendants. 


Lopgss, L. J. Thiswas an action brought by the 
plaintiffs, the shippers of certain rice, against the de- 
fendants, the ship-owners, to recover 1008I. 1s. 8d. 
damages for injury to the rice on a voyage from 
Akyab to Liverpool. It was agreed that the sum of 
10087. 1s. 8d. was the amount recoverable, if the de- 
fendants are liable. 

The defendants in their statement of defense al- 
leged that the damage complained of occurred by rea. 
son of perils excepted in the bills of lading. The 
excepted perils in the bills of lading were ‘‘all 
and every dangers and accidents of the seas, rivers, 
and navigation, of whatever nature and kind soever.”’ 
The defendants also alleged that the goods were 
shipped undera charter-party, and that the damage 
complained of occurred by reason of perils excepted 
in such charter-party. The excepted perils in the 
charter-party were “ the act of God and all and every 
other dangers and accidents of the seas, rivers, and 
steam-navigation, of whatever nature and kind so- 
ever, and errorsof navigation during the voyage.” 
The defendants also alleged that the damage occurred 
from inherent vice in the said rice, and from the im- 
proper condition in which it was shipped. They also 
denied an allegation made by the plaintiffs in their 
statement of claim, that the vessel was at the com- 
mencement of the voyage unseaworthy. 

At the trial before me at Liverpool there was no 
dispute about the cause of the damage to the cargo; 
and in the course of the trial it was agreed that the 
damage was caused during the voyage by sea-water 
passing through a hole in a pipe connected with the 
bath-room in the vessel, such pipe being eaten through 
by rats. It was also agreed that all reasonable pre- 
cautions had been taken to keep down the rats on the 
voyage to Akyab. 

The inherent vice in the rice relied on by the de- 
fendants was the shipping the cargo at Akyab with 
rats in the bags, or bringing the rats on board in the 
lighters with the rice. 

To dispose of this point, I left to the jury the fol- 
lowing questions: ‘Were the rats that caused the 
damage brought on board by the shippers in the course 
of shipping the rice? And did those on board take 
reasonable precautions to prevent the rats coming on 


* 16 Q. B. Div. 629. 
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board during the shipping of the cargo?” The jury 
answered the first question in the negative, and the 
second in the affirmative. These answers disposed of 
ths alleged inherent vice in the cargo upon which the 
4tendants relied. 

It may be convenient here to deal with the conten- 
tion of the plaintiffs that the ship was unseaworthy at 
the commencement of the voyage by reason of a rat or 
some rats being on board. Mr. Cohen contended that 
the presence of a rat or some rats constituted a latent 
defect, and made the ship unseawortby. It is clear 
from the findings of the jury, and the admission, that 
there was no excess of rats. If the presenoe of arat 
orsome few ratson board a wheat or rice carrying 
ship makes her unseaworthy, very few such vessels, if 
any, would be seaworthy; forI presume few, if any, 
are absolutely free from rats. I think this point is 
untenable. 

The immediate cause of damage in this case was the 
incursion of salt-water through the holein the pipe 
eaten through by the rats. The effective cause of dam- 
age was the rat or rats. 

Question—Is damage so caused “a danger or acci- 
dent of the seas”’ within the meaning of the bills of 
lading and charter-party? The point is novel and im- 
portant, and has been very ably argued. 

A carrier by sea is, like a common carrier, apart 
from express contract, absolutely responsible for the 
goods entrusted to him, and insures them against all 
contingencies excepting only the act of God and the 
enemies of the Queen. 

It was at first contended that what happened here 
exonerated the defendants, as amounting to damage 
resulting from acts of God. This poiut was subse- 
quently abandoned; nor, indeed, could it be main- 
tained in the face of the decision of Dale v. Hall,1 
Wils. 281, which appears to decide that the action of 
rats is not one of those natural causes which may be 
acts of God. Moreover it is not pleaded in this case 
that the damage resulted from the act of God. ‘Dan- 
gers or accidents of the seas” are practically equival- 
ent to the more popular term “ perils of the seas.’’ 

In a seaworthy ship damage to goods caused by the 
action of the sea during transit, not attributable to 
the fault of anybody, is in my opinion a “danger or 
accident of the seas” intended to come within the ex- 
ception, and exouerating the ship-owner. It is clear 
the action of the sea itself is one of the causes contem- 
plated. Losses by perils which have no special con- 
nection with the sea orthe navigation, though they 
may occur during the voyage, do not fall within this 
exception. Forinstance, damage by rats eating the 
cargo. Kay v. Wheeler, L. R., 2 C. P. 302; Laveroni v. 
Drury, 8 Ex. 166; 22 L. J. (Ex.)2; or cockroaches eat- 
ing the goodsin the ship. The Miletus, 1 Parsons 
Shipping, 258, n.; or by an accidental fire in the hold. 
Hong Kong,etc., Banking Co. v. Baker, 1 Parsons Ship- 
ping, 256. The reason is obvious; these are all losses 
which are in no sense attributable to any action of the 
sea, but which might occur any where. The cause of 
loss must be such that ordinary exertions of human 
skill and prudence, such exertions as might be reason- 
ably expected from careful and prudent men, will not 
avail to guard against it. A stranding due to unskil- 
ful navigation is not within the exception. 

Where water got into a ship through a hole wrong- 
fully bored in her by some of the crew and damaged 
the cargo, the exception “ dangers of the sea”’ in a bill 
of lading was held not to protect. The Chasca, L. R., 
4A. & E. 446. The learned judge held that in constru- 
ing exceptions in a bill of lading, the real and not the 
proximate cause of loss, as in the case of marine in- 
surance, was to be regarded. It was also held that 


lusses occasioned by negligence not being within the 





exception ‘‘ perils of the sea,” @ fortiori barratry would 
not be. 

Where a ship was sunk and the goods lost owing to 
a collision with another ship, and there was no fault 
on the part of either ship, the loss was held tobea 
peril of the sea. Buller v. Fisher, 3 Esp. 67. The case 
however which has gone furthest is Woodley & Co. v. 
Michell & Co., 11 Q. B. Div. 47. There, there had been 
a collision, and it was held that if there had been neg- 
ligence in navigating either of the ships, the owner of 
the carrying ship was not protected. The negligence 
was not the negligence of the carrying ship, but of the 
other; still it was held that the owner of the carrying 
ship was not protected. Brett, L. J., said at page 52: 
‘““What I think it is necessary in this case to say (and 
I repeat it without any doubt) is, that although a col- 
lision when brought about without any negligence of 
either vessel is, or may be, a peril of the sea, a collision 
brought about by the negligence of either of the ves- 
sels, so that without that negligence it could not have 
happened, is not aperil of the sea within the terms of 
that exception in a bill of lading.”’ It seems there- 
fore that directly the real or effective cause of the loss 
is some act of man, the loss cannot be ascribed to 
‘*dangers or accidents of the sea.” 

These authorities support the definition which I 
have given; nor do the plaintiffs seek to impugn it, so 
far as it goes; but they contend that a further term 
must be added, e. g., that the effective cause . must not 
only be something beyond human control, but some- 
thing peculiar to navigation. They say, in fact, the 
rats here are the effective cause, and rats are not pe- 
culiar to navigation. 

In Story on Bailments, § 512a, there is the following 
passage, which seemsto bein point: ‘The phrase 
‘perils of the sea,’ whether understood in its most 
limited sense, as importing a loss by natural accidents 
peculiar to that element, or whether understood in its 
more extended sense, as including inevitable accidents 
occurring upon that element, must still in either case 
be understood to include such losses only to the goods 
on board as are of an extraordinary nature, or arise 
from some irresistible force, or from inevitable acci- 
cident or from some overwhc!ming power, which can- 
not be guarded against by the ordinary exertions of 
human skill and prudence.” 

The point raised here is, that though the loss is 
proximately and directly from dangers which are pe- 
culiarly incidents of the sea, yet another cause has co- 
operated without which the mischief would not have 
happened. 

In Laveroni v. Drury, 8 Ex. 166; 22 L. J. (Ex.) 2, 
what has happened in this case evidently occurred to 
the mind of Pollock, C. B. Rats had eaten the cargo; 
and it was held that the loss was not by a ‘‘ peril of 
the sea.’”” There was no incursion of sea-water; nor 
was there any thing to connect the damage peculiarly 
or at all with the sea or navigation. Pollock, C. B.,in 
his judgment, 22 L. J. Ex. at p. 4, says: ‘If, indeed, 
the rats had made a hole in theship through which 
water came in and damaged the cargo, that might very 
likely be a case of sea damage.’”’ This was an obiter 
dictum, and not necessary for the decision. 

I think a loss arising from some inevitable accident 
at sea whereby sea-water enters the ship and damages 
the goods, is a “danger or accident of the seas”’ 
within the exception. It seems to me that where the 
effective cause is beyond human control, and in con- 
sequence salt water enters which damages goods, it is 
an “accident of the sea’’ within the meaning of the 
contract of affreightment and the true intention of the 
parties. Here it is seadamage occurring at sea and 
nobody’s fault. Ithink the defendants have brought 
themselves within the exception. 
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Suppose this same pipe had burst from frost or from 
some cause which human care and foresight could not 
have prevented, and goods damaged by entry of salt 
water, could it be successfully contended that the 
ship-owners were not protected? I think not. I see 
no distinction between that case and the one now 
under discussion. 

There will be judgment for the defendants, with 
costs. 

Judgment for the defendants. 

Solicitors for plaintiffs, Hollams, Son & Coward. 


Solicitors for defendants, W. Crump & Sons. 


—_———__.__—. 


NEW YORK COURT OF APPEALS ABSTRACT, 


APPEAL—UNDERTAKING ON—CopB, §§ 1351, 1327, 
1329.— Under the Code no security is required to per- 
fect an appeal to the General Term from a judgment. 
It is necessary only when the appellant desires a stay 
of proceedings pending the appeal. Code, § 1351. The 
giviog of the undertaking in this case was therefore an 
idle ceremony,unless it was intended to secure this ob- 
ject. The attorneys on both sides treated the undertak- 
ing as appropriate and effectual for that purpose. It was 
signed and acknowledged by the sureties; wus ap- 
proved by a judge, and filed in the office of the clerk, 
and a copy was served on the plaintiffs’ attorneys, ac- 
companied with a written notice by the defendants’ 
attorney. The plaintiffs’ attorneys at first excepted 
to the sufficiency of the sureties, but afterward, upon 
the request of the attorney for the defendants, and 
upon his assurance that the sureties were responsible, 
withdrew the objection, and consented to accept the 
undertaking, and they took no proceedings to enforce 
the judgment until after the determination of the ap- 
peal. The transaction was in legal eftect a forbear- 
ance on the part of the plaintiffs, at the request of the 
defendants, to pursue their legal remedy against the 
defendauts pending the appeal, in consideration of 
the undertaking. The undertaking was in the form 
prescribed by section 1327 of the Code, for undertak- 
ing to stay execution on money judgments. It was 
notin the form of the statutory undertaking pre- 
scribed for undertakings to stay proceedings on an ap- 
peal from a judgment for the recovery of chattels. 
Code, § 1329. But the undertaking was not illegal; it 
was not taken colore officii. Cook v. Freudenthal, 
80 N. Y. 202. And it is founded on a good considera- 
tion. It should be held, we think, to inure as a good 
common-law agreement, enforceable according to its 
terms. Decker v. Judson, 16 N. Y. 439. This conclu- 
sion accords with the sense of justice, and is not pre- 
cluded by the authorities. The case of Post v. Dore- 
mus, 60 N. Y. 371, was put upon two grounds: First, 
that there was no consideration for the defendant’s 
promise; and second, that the event upon which the 
liability depended had not happened. In this case 
there was ample consideration, and the liability of the 
sureties, according to the terms of the contract, was 
established by proof that the judgment was affirmed 
on the appeal as to two of the defendants. Seacord v. 
Morgan, 3 Keyes, 636. And that execution against 
them had been returned unsatisfied, and that the 
property had never been delivered to the plaintiffs. 
April 13, 1886. Goodwin v. Bunzl. Opinion by An- 
drews, J. 


CARRIER — DELIVERING GOODS WITHOUT PRODUC- 
TION OF BILL OF LADING.—The statute (Laws 1858, ch. 
326, and 1859, ch. 353) forbids adelivery by a common 
carrier except upon the production and cancellation 
of the bills of lading, and interpolates into every such’ 
instrument that imperative condition, and makes such 





condition an element of the contract as perfectly as if 
therein written; and the common carrier is liable as 
for a conversion for delivering such goods to the con- 
signee after the latter bas transferred the bills of lad- 
ing to third parties, even though it has received no 
notice of such transfer, unless it stamps them ‘‘ not 
negotiable.” In that shape they warn the purchaser 
that the consignee will deliver tothe consignee, and 
not be bound by a transfer of the bills. But if he is- 
sues them without that warning he is bound to know 
that they may have passed into other hands, and be- 
come the property of others than the consignee, and 
that his duty and his contract is to deliverto him who 
produces and cancels the evidence of title. The ap- 
pellant argues that the act does not forbid delivery to 
the consignee where that delivery is stipulated, but 
aims only to protect against ‘‘ spent bills,’’ or sueh as 
exist after delivery, and susceptible of a wrongfal or 
fraudulent use. Doubtless the last was one of the evils 
sought to be prevented, but that purpose could only 
be effectually accomplished by forbidding a delivery 
except accompanied by a cancellation of the bill. The 
business convenience of asafe and easy transfer of 
bills of lading, and the danger of leaving the title they 
represent at the mercy of the consignee, unless notice 
be given to the possibly unknown final carrier, and the 
importance of making the title they give secure for 
the purposes specified, were all subjects within the 
purview of the enactment. The contention that this 
action for the conversion is not maintainable because 
the statute gives an action for damages to the party 
injured by a violation of its provisions, and such ac- 
tion only is contemplated, has no merit. A delivery 
to the wrong person, to one not entitled to the posses- 
sion, isaconversion. Viner v. New York 8. S. Co., 50 N. 
Y. 24. And this is so even if the act is done by mis- 
take, and without a bad intent. April 13, 1886. Col- 
gate v. Pennsylvania Co. Opinion by Finch, J. 


CRIMINAL LAW—RAPE—JUROR—OPINION—DEFEND- 
ANT AS WITNESS.—(1) Section 280 of the Penal Code, 
which defines rape as ‘‘any sexual penetration, how- 
ever slight,”’ etc., means nothing more than the pene- 
tration of the private parts of the man into the per- 
son of the woman. Rex v. Allen, 9 C. & P. 31; Rex v. 
Hughes, id. 752. (2) The fact that a juror has formed 
an opinion as to the guilt or innocence of the defend- 
ant from reading an account of the transaction does 
not disqualify him from sitting when it further ap- 
pears from his examination that such opinion would 
not influence his verdict, and that the evidence alone 
would determine it; or where a witness testifies that 
he could give a fair, impartial and conscientious ver- 
dict upon the evidence, and that he should be gov- 
erned by it entirely, notwithstanding the opinion be- 
fore formed. (3) The court charged the jury, in refer- 
ence to the defendant’s testimony, that while his evi- 
dence was to be considered as that of any other wit- 
ness, they should, in determining his credibility, con- 
sider the fact that he stood charged with the commis- 
sion of a serious criminal offense. Held no error. 
April 13, 1886. People v. Crowley. Opinion by Dan- 
forth, J. 


EQUITABLE LIEN--REAL ESTATE—REPAIRS OF—TRUST. 
—Plaintiff, pursuant to a resolution of the convention of 
the Protestant Episcopal church in the diocese of Al- 
bany,purchased a residence for the bishop of that dio- 
cese,which was afterward conveyed to the defendant in 
trust for that purpose. After purchasing the premises, 
the plaintiff, under the direction and solicitation of 
the defendant’s president, caused the premises to be 
repaired and put in suitable condition for the purpose 
intended, and advanced the money therefor. While 
the repairs were in progress,the convention, by resolu- 
tion, directed the defendant to mortgage the premises, 
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and take up a then existing mortgage thereon for 
$5,000, and pay the plaintiff the sum advanced by him 
for repairs, intending thereby to provide for the ex- 
penses he had already incurred, as well as those he 
contemplated in completing the improvements. Pur- 
suant to that resolution the defendant executed a 
mortgage for $8,500 upon the premises, and after ap- 
plying the proceeds as directed there was still left a 
balance of over $4,000 due the plaintiff. Held, that 
plaintiff was entitled toan equitable lien upon the 
premises for the balance due him for repairs, and a 
judgment directing a sale of the property, and the ap- 
plication of the proceeds to the payment thereof. The 
plaintiff's case is within the general doctrine of equity, 
which gives aright equivalent toa lien when in no 
other way the rights of parties can be secured. The 
advances were directly for the benefit of the real es- 
tate; they were approved by the convention, by whose 
directions the title was conveyed to the defendant, 
but neither the convention nor the defendant have in- 
curred any corporate liability, and while it may be 
said that the advances were made on the promises of, 
‘or in the just and natural expectation that a mortgage 
would be given, itis also true that they were made 
on the credit of the property, for the improvement of 
which they were expended. The repairs and improve- 
ments were permanently beneficial to it, made in good 
faith, with the knowledge and approbation of the par- 
ties interested, and accepted by them, not as a gratu- 
ity, but as services for which compensation should be 
given. The plaintiff's right to remuneration is clear, 
and unless the remedy sought for in this action is 
given there will be a total failure of justice. But it is 
argued that as the defendant’s relation to the property 
is that of a trustee such enforcement of the lien would 
destroy the trust, and so defeat the very object of the 
conveyance through which they derive title. The 
trust was for the habitation and use of the bishop of 
the diocese, it was accepted with notice that the im- 
provements were necessary to tit the buildings for oc- 
cupation, and had been begun under proper authority. 
It was the duty of the defendant to allow them to be 
finished, and it will be no violation of the conditions 
upon which the premises are held to subject them toa 
charge for the cost of the repairs, through which alone 
the purposes of the trust were accomplished. It might 
with the same force be urged that if the building 
should now be burned the mechanic who might repair 
or reconstruct it could require no lien, because enfore- 
ing it might diminish, or even absorb the property. 
April 13, 1886. Perry v. Board of Missions. Opiuion 
by Danforth, J. 


EVIDENCE — PRACTICE — DIRECT ANSWER.— When 
a witness is asked to answer a question yes or no, and 
he proceeds to answer generally, it is the duty of the 
counsel, if he desires to object to the answer, to stop 
the witness when he observes that he is not answering 
as requested. He cannot lie by and speculate on the 
chances of first hearing what the witness may testify 
to, and then, if the testimony is unsatisfactory, move 
to strike it out. Whether the court will, under such 
circumstances, strike out the answer rests in its dis- 
cretion, which is not reviewable. April 13, 1886. Peo- 
ple v. Chacon. Opinion by Earl, J. 


DEPOSITION OF WITNESS IN EXTREMIS — 
Cope Crvit Proc., § 880.—Defendant had the evi- 
dence of a dying witness taken by a referee under sec- 
tions 879, 880, Code Civil Procedure. It was late on 
Saturday night, and the stenographer did not write 
out his notes, and without objection on the part of 
counsel for plaintiff it was agreed that the minutes be 
written up, and subscribed the following Monday, 
which was done, neither counsel being present, after 
the testimony had been read over to the witness. Held, 








that the counsel for plaintiff waived his right to be 
present, and that the court erred in suppressing it. 
March 26, 1886. Clark v. Manhattan Ry. Co. Opinion 
per curiam. 





ADMISSIONS OF PARTY—NEGOTIATION FOR SET- 
TLEMENT.—The rule is well established that the ad- 
mission of a distinct fact which in itself tends to es- 
tablish a cause of action or defense, is not rendered 
inadmissible from the circumstance that it was made 
during discussion relating to a compromise, unless it 
is expressly stated to be made without prejudice, but 
if the admission is of such a nature as that the court 
can see it would not have been made except for the 
purpose of producing the objects of the negotiation, 
and under an agreement that could fairly be implied 
from the circumstances that it was not to be used af- 
terward to his prejudice, it is not error for the court 
to exclude the evidence. The law excludes such ad- 
missions as appear to have been made tentatively and 
hypothetically, but admits those only which concede 
the existence of a fact. Stephens on Evidence states 
the rule to be that they are inadmissible “if made un- 
der circumstances from which the judge infers that 
the parties agreed together that evidence of it should 
not be given.” Page 52. Wharton’s most recent 
work on Evidence says: ‘‘An implied admission of 
liability made a part of the negotiations for a compro- 
mise expressly for the purpose of peace — whether 
such admission be made under the technical proviso 
without prejudice or not—will not be received in evi- 
dence against the party making it when its object was 
merely to suggest a scheme of settlement.’’ Section 
1082. In Mead v. Degolyer, 16 Wend. 638, it was held 
that an admission by the defendant toa person em- 
ployed to draw up an account between the parties, 
with a view to settlement, that ‘‘ he had agreed to pay 
the plaintiff eleven dollars per one thousand feet if he 
would deliver all the timber originally contracted for,” 
was made for the purpose of affecting a settlement 
and inadmissible. In Hartford Bridge Co. v. Granger, 
4 Conn. 142, Hosmer, Ch. J., says: ‘‘The question to 
be considered is, what was the view and intention of 
the party in making the admission, whether it was to 
concede a fact hypothetically in order to effect a set- 
tlement, or declare a fact really to exist?”’ The rea- 
son why the admission of a special fact in the course 
of a compromise negotiation is allowed to be proved, 
rests upon the obvious grounds of the improbability 
of a party admitting a fact going to his prejudice, in- 
tentionally or hypothetically, unless it really existed, 
but as to mere opinions and loose expressions indicat- 
ing the opinion of the party as to liability or exemp- 
tion therefrom they seem to come within the reasons 
of the rule excluding such admission. The admission 
received in Marvin v. Richmond, 3 Denio, 58, was that 
of the plaintiff in the action made upon an application 
by the defendant for terms of settlement. The plaint- 
iff immediately refused to settle, saying substantially 
that he had no interest in the controversy, and would 
have nothing to do aboutasettlement. It is quite 
clear that such a declaration made at such a time was 
not induced under the expectation that it was pro- 
tected by the fact that negotiations for a compromise 
were pending, and that the declaration was compe- 
tent for the reason that no negotiations for a settle- 
ment were in fact being prosecuted. The learned judge 
writing in that case gives illustrations of the charac- 
ter of admissions which ure not protected by the rule, 
such as the admission of a particular item in an ac- 
count consisting of a number of items. If this case is 
authority at all upon the question, it cannot extend 
further than to allow proof of the admission of a spe- 
cific fact made during compromise negotiations. In 
Moore v. Hitchcock, 4 Wend. 298, an admission by a 
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party that a certain item of account which he had 
never legally assumed to pay was properly charged 
against him, was held to be the admission of a right, 
and not of a fact, and not to bind the party making 
it. See also Murray v. Coster, 4 Cow. 685. April 13, 
1886. White v. Steamship Co. Opinion by Ruger, 
C. J. 





PREPONDERANCE IN CIVIL CASES — EMBEZ- 
ZLEMENT.—(1) There is no rule of law which requires 
the plaintiff in a civil action, when a judgment against 
the defendant may establish his guilt of a crime, to 
prove his case with the same certainty which is re- 
quired in criminal prosecution. Nothing more is re- 
quired in such cases than a just preponderance of evi- 
dence, always giving the defendant the benefit of the 
presumption of innocence. (2) Defendant worked for 
plaintiff twelve years as ferry-master. His duties 
were to collect the tolls, and turn them over every 
night to the company. The company had no means 
of knowing the amount received, except by defend- 
ant’s returns. When he entered plaintiff's employ he 
was a poor man, and his salary during a portion of the 
time was $75, and a portion of the time $85 per month. 
Soon after he was appointed ferry-master he and his 
mother, with whom he lived and supported, began to 
live in better style, and to deposit money with con- 
siderable regularity in different savings banks, depos- 
iting each year more than his entire salary, and at the 
end of his employment he had on deposit in his own 
name, aud in the name of himself and his mother, 
about $30,000, and had invested in real estate about 
$15,000 more. During all this time he had no other 
business, and no other apparent means of making 
money. Shortly before his discharge he was seen on 
several occasions by men employed by the plaintiff to 
watch him, to take bills from the money drawer, put 
them in his pocket, and return the balance to the com- 
pany. Upon being asked by the officers of the company 
how he came by so much property,he answered that he 
had purchased the real estate with his earnings, and 
he denied having any bank account. When arrested 
he offered the officer $500 if he would let him go into 
his house for one minute. The request was denied, 
and upon being searched there was found in one of 
his pockets four savings bank books, representing 
about $9,000 of deposits. After his discharge by the 
company there was a considerable increase in their re- 
ceipts without any apparent reason therefor. De- 
fendant did not offer himself as witness to explain any 
of these facts. The Special Term found a verdict for 
the plaintiff for $22,869.68. The General Term re- 
versed the judgment upon the ground that there 
was no evidence to warrant a finding that the plaint- 
iff had lost any money, or that the defendant had 
wrongfully retained or embezzled any. Heid, error; 
that in the absence of any reasonable explanation as 
to defendant’s extraordinary accumulations made 
while in the plaintiff's employ, the court was justified 
in finding that they were made with money belonging 
to the company. April 13, 1886. New York, etc., Ferry 
Co. v. Moore. Opinion by Earl, J. 


JURISDICTION—WAIVER OF WANT OF—FRAUDULENT 
CON VEYANCE—CONSIDERATION--PRESUMPTION.--Want 
of jurisdiction of the New York city Superior Court 
is matter of defense, and is waived by appear- 
ance unless pleaded. Defendant owed plaintiff about 
$500, and one Reinig about $700, and he conveyed to 
Reinig certain land in Hempstead as security for his 
claim. Reinig subsequently sold the property, receiv- 
ing for his interest therein a third mortgage, which af- 
terward proved to be worthless, and also certain prop- 
erty in Jackson street. At the defendant’s solicitation 
Reinig allowed the Jackson street property to be 
deeded directly to defeudant’s wife, but she paid no 





consideration for the property. The property was 
worth much less than the amount due Reinig from 
Yutte. Mrs. Yutte afterward sold the property, real- 
izing $155, which she invested in other real estate. 
Plaintiff subsequently brought a creditor’s action on a 
judgment against Yutte, alleging that the conveyance 
of the Jackson street property, which was made to 
Mrs. Yutte by her husband’s creditor, without any 
consideration, was made for the purpose of defraud- 
ing his other creditors. Held, that the facts would 
not justify such a finding. March 26, 1886. Popfinger 
v. Yutte. Opinion by Rapallo, J. 

MUNICIPAL CORPORATION—ICY SIDEWALK — CON- 
TRIBUTORY NEGLIGENCE—WHAT IS NOTICE TO CITY. 
—Whether a person is negligent in venturing upon a 
sidewalk which is in an icy condition, when all danger 
could be avoided by going upon the opposite walk, 
which is clear and safe, isa question for the jury. 
Todd v. City of Troy, 61 N. Y. 506; Evans v. City of 
Utica, 69 id. 166; S. C.,25 Am. Rep. 169. The trial 
judge,after charging that notice to bind the city might 
be either actual or constructive, at defendant’s request 
charged: ‘*That the fact that Patrolman Pitcairn 
observed the snow and ice on the 12th, 13th, 15th, 17th, 
18th, 19th and 20th of January, and made the entry in 
the book, as he testified he did, and the further facts 
that he reported the fact to his superior; such facts 
are not in themselves sufficient to charge the city with 
notice. Held error, it being shown that it was the cus- 
tom for the police department to send such reports to 
the corporation attorney. Rehberg v. Mayor, etc., 91 
N. Y. 138; S. C., 43 Am. Rep. 657. April 13, 1886. 
Twogood v. Mayor, etc., of New York. Opinion by 
Andrews, J. 


PRACTICE— TAKING OBJECTIONS ON TRIAL—MO- 


TION TO OPEN INQUEST. — (1) A party, in order to 
avail himself of an objection to any proceeding upon 
the trial, should appear and raise the objection before 
the judge, and if decided adversely to him, take his 
exception. (2) A decision of the General Term upon a 
motion to open an inquest upon discretionary grounds 
is not reviewable here. March 26, 1886. Greenleaf v. 
Brooklyn, Flatbush, etc., R. Co. Opinion by Miller, J. 


WILL—WHEN LEGATEE TRUSTEE FOR OTHERS.—-The 
will contained this clause: “I give and bequeath 
to my daughter, Elizabeth J. Mead, the sum of 
$25,000; and do order and direct that $8,000 of said 
sum be paid over to her son, Theodore D. Mead, when 
he shall arrive at the age of twenty-one years.” Held, 
that the executor should pay over the whole $25,000 to 
Mrs. Mead, and that she was constituted a trustee for 
Theodore of $8,000 thereof, to be paid to him out of 
the principal at his majority. April 13, 1886. Matter 
of Denton. Opinion by Finch, J 


——___>___—_—- 


UNITED STATES SUPREME COURT AB- 
STRACT. 


INDIANS—RIGHTS OF CHEROKEES UNDER TREATY.— 
Whatever rights the Cherokees in North Carolina 
who refused to join their countrymen in the removal 
to the lauds ceded to them west of the Mississippi can 
claim in the funds arising from sales of portions of 
such lands, or in the fund created by a commutation 
of the annuities granted upon cessions of the lands of 
the Cherokee nation, depend entirely upon the trea- 
ties out of which those funds originated. All public 
property of a nation is supposed to be held for the 
common benefit of its people. Their individual inter- 
est is not separable from that of the nation. The 
Cherokees in North Carolina dissolved their connec- 
tion with their nation, when they refused to accom- 
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pany the body of it on its removal west of the Missis- 
sippi, and they have had no separate political organi- 
zation since. In order to enjoy the benefits of the 
common property of the Cherokee nation,in what- 
ever form it may exist, they must comply with the 
Constitution and laws of that nation, and be readmit- 
ted to citizenship as there provided. March 1, 1886. 
Eastern Band of the Cherokee Indians v. Uniled States 
and ano. Opinion by Field, J. [6 Sup. Ct. Rep. 718.] 


INTERNAL REVENUE—SUIT IN REM—PLEADING UNDER 
STATE STATUTE—REV. SratT., § 914.—The provisions 
of the statutes of a State,in which a suit is brought in 
regard to pleadings in civil suits, do not apply to suits 
in rem by the United States for the forfeiture of prop- 
erty after its seizure for a violation of a revenue law. 
It is urged that this is a civil cause, but not an equity 
or an admiralty cause, and that the provisions of sec- 
tions 126 and 386 of the Civil Code of Practice of Ken- 
tucky, which took effect Jan. 1, 1877, apply toit. These 
sections are as follows: ‘Sec. 126[153]. Every material 
allegation of a pleading must, for the purposes of the 
action, be taken as true, unless specifically tra- 
versed.”’ Sec. 386 [416]. Judgment shall be given for 
the party whom the pleadings entitle thereto, though 
there may have been a verdict against him.’’ Section 
914 prescribes a conformity to the practice in the 
courts of the State only, ‘‘as near as may be,” and 
ouly in like causes.”” Itis a proper construction of 
this section to hold, that while the provisions of the 
Code of Kentucky in regard to pleadings in civil suits 
in personum apply to like causes in the Federal courts 
in Kentucky, they do not apply to suits in rem by the 
United States for the forfeiture of property after 
its seizure for the violation of a revenue law, be- 
cause there are no “‘like causes’’ known to the laws of 
Kentucky. Such suits in rem are peculiar in their 
practice, pleadings and forma of procedure, and solong 
as there is ample scope for the operation of section 914 
of the Revised Statutes in regard to civil suits in per- 
sonam, and no intention is manifest to change the es- 
tablished practice in such suits in rem, and any change 
in practice is limited to “like causes,’’ we must con- 
tinue to regard the former practice as applicable to 
the present suit. Nudd v. Burrows, 91 U.S. 426; In- 
dianapolis R. Co. v. Horst, 93 id. 291; Newcomb v. 
Wood, 97 id. 581 and Ex parte Fisk, 113 id. 713. In 
Newcomb v. Wood in was held that the section did 
not abrogate the established rule in the courts of the 
United States that to grant or refuse a new trial was 
a matter of discretion which could not be reviewed on 
a writ of error; and that a State law entitling a party 
to a second trial in an action to recover the value of 
personal property did not entitle him to asecond trial 
in such an action ina Federal court. Coffey v. United 
States. March 15, 1886. Opinion by Blatchford, J. 
(6 Sup. Ct. Rep. 717.] 


LAND GRANT—INTERSECTING RAILROADS—TITLE TO 
LAND AT CROSSING.—The fact that upon certain lands 
granted to the State of Iowa by Congress to aid in the 
building of two railroads, the Sioux City Railroad and 
the Chicago, Milwaukee & St. Paul Railroad cross each 
other, the prior construction of the former road, nor 
prior location of the latter, does not entitle either to ex- 
clusive possession of such land. The title acquired from 
the United States relates back to the date of the 
grant, and neither company can obtain any superior- 
ity of title by any act done by it, or by any omission 
to act by the other, provided there is no forfeiture of 
the graut. In such case the companies take the 
lands coming within the conflicting lines in equal 
undivided moieties. But as regards the indem- 
nity lands provided for in the grant, which were 
to be taken outside of the ten-mile limit, this tenancy 
in common principle does not prevail, and the priority 





of selection determines the question of proprietor- 
ship. March 29, 1886. Sioux City & St. P. R. Co. v. 
Chicago, M. & St. P. Ry. Co. Opinion by Miller, J. 
(6 Sup. Ct. Rep. 790.] 

RAILROAD BKONDS—TO STATE—SALE OF RAILROAD TO 
TAKE UP—FAILURE TO PAY PURCHASE-MONEY—BONDS 
IN HANDS OF PURCHASERS OF ROAD.—The trustees of 
the internal improvement fund of the State of Florida 
having sold certain railroads for the purpose of taking 
up aState indebtedness with the purchase-money, 
and such purchase-money not being thereafter paid, 
any of the bonds of the State sought to be cancelled as 
remained in the hands of the purchasers, are under the 
control of the trustees rather than the holders. March 
29, 1886. Littlefield v. Blocham. Opinion by Waite, 
C.J. [6 Sup. Ct. Rep. 793.] 

REMOVAL OF CAUSE—ACT OF 1875—CONTROVERSY 
NOT SEPARABLE.— [f both defendants are necessary par- 
ties, one only being a citizen of the State in which the 
action is brought, and the controversy is not separa- 
ble, a removal of the cause cannot be allowed. March 
22,1886. Rand v. Walker. Opinion by Waite, C. J. 
(6 Sup. Ct. Rep. 769.] 

EFFECT OF FILING PETITION — STATE NOT 
CITIZEN — PARTNERSHIP. — (1) The mere filing a 
petition for the removal of a suit that is not re- 
movable does not work a transfer. To accomplish 
this the suit must be one which may be removed, and 
the petition must show a right in the petitioner to de- 
mand the removal. (2) If the State court proceeds 
after a petition for removal, it does so at the risk of 
having its final judgment reversed, if the record on its 
face shows that when the petition was filed that court 
ought to have given up its jurisdiction. (3) There is 
no statute which authorizes the removal of a suit be- 
tween a State and citizens on the ground of citizen- 
ship, for a State cannot in the nature of things be a 
citizen of any State. In Ames v. Kansas, 111 U.S. 
449, the removal of a suit arising under the Constitu- 
tion and laws of the United States, brought by a State 
against a corporation amenable to its own process,was 
sustained, but this was because of thesubject-matter 
of the action, and not because of the citizenship of the 
parties. Neither is there any separable controversy 
in the case such as might, if the necessary citizenship 
existed, allow Stone alone to remove the suit without 
joining Corbin with him in the petition for removal. 
(4) The money sued for was received by the defend- 
ants as partners, and they are liable jointly for its 
payment, if they are liable at ull. Such a case is not 
removable unless all the parties on one side of the 
controversy unite in the petition. Removal Cases, 
100 U. S. 457;  Blakeman v. McKim, 103 id. 336; Hyde 
v. Ruble, 104 id. 409. April 5, 1886. Stone v. State of 
South Carolina. Opinion by Waite, C. J. 
REMANDING CAUSE—EJECTMENT AGAINST TEN- 
ANT IN MISSOURI BY CITIZEN OF PENNSYLVANIA— 
RRINGING IN AS DEFENDANT OWNER WHO IS A CITIZEN 
OF PENNSYLVANIA—MISSOURI STATUTE.—Where an 
action is brought in a State court in Missouri by a 
citizen of Pennsylvania against a citizen of Missouri 
to recover real property, and the action is removed to 
the Federal court by the defendant on the ground 
that the plaintiff is a citizen of another State, and 
after such removal the defendant sets up that he is 
only a tenant, and moves to bring in the real owners 
of the property, as he has a right to do under the State 
statute, and after such owners are made defendants, 
plaintiff moves to remand the case on the ground that 
they are the real defendants in the action, and are 
citizens of the State of Pennsylvania, the motion to 
remand should not be granted. March 15, 1886. Phelps 
v. Oaks. Opivion by Matthews, J. [6 Sup. Ct. Rep. 
714.) 
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LOCAL PREJUDICE—REQUISITES.—Removal for 
local prejudice can only be had where all the parties 
on oue side are citizens of different States from those 
onthe other. March 15, 1886. Jefferson v. Driver. 
Opinion by Waite, C. J. [6 Sup. Ct. Rep. 729.] 


TORT—SOME OF PARTIES CITIZENS OF PLAIN- 
trFF’s STATE.—In an action for wrongful seizure of 
plaintiff's property by all the defendants acting to- 
gether, some of them living in the plaintiff's State and 
some in other States, the cause is not removal on the 
ground that it is severable. March 15, 1886. Sloune v. 
Anderson. Opinion by Waite, C. J. [6 Sup. Ct. Rep. 
730. 





SEPARATE CONTROVERSIES— SEPARATE DE- 
FENSES.— Where all the defendants are not citizens of 
another State than the plaintiffs’, the cause is not re- 
movable on the ground of separate controversies 
merely because they have separate defenses. March 
15, 1886. Fidelity Ins.,Trust & Safe Deposit Co.v. Hunt- 
ington. Opinion by Waite, C. J. [6 Sup. Ct. Rep. 733.] 


STATUTE—CONSTRUCTION—EXEMPTION FROM TAXA- 
TION.—The provision of a statute that certain railroad 
property ‘‘shall be exempt from taxation for ten years 
after the completion of said road within the limits of 
this State,’’ as distinctly excludes the time preceding 
the completion of the road as the time succeeding the 
ten years after completion. It is argued in support of 
this writ of error that as the exemption from taxation 
of the capital stock was unqualified and perpetual, and 
began at the very moment of the creation of the cor- 
poration, the further exemption of the railroad and its 
appurtenauces, conferred in the same section, was in- 
tended to begin at the same moment, although limited 
in duration to ten years after the completion of the 
road; and that the Legislature, while exempting the 
railroad from taxation for ten years after its comple- 
tion, could not have intended to subject it to taxation 
before its completion, and while its earnings were lit- 
tle or nothing. On the other hand, it is argued that 
the consideration of the exemption from taxation, as 
of all the franchises and privileges granted by the 
Stace to the corporation, was the undertaking of the 
corporation to prosecute to completion within a rea- 
sonable time th® work of building the whole railroad 
from the Mississippi to the Texas line; that one rea- 
son for defining the exemption of the railroad and its 
appurtenances from taxation as ‘“‘ for ten years after 
the completion of said road,” without including any 
time before its completion, was to secure a prompt 
execution of the work, and to prevent the corporation 
from defeating the principal object of the grant, and 
prolonging its own immunity from taxation, by post- 
poning or omitting the completion of a portion of the 
road; and that the State had never allowed a similar 
exemption to take place except aftera railroad had 
been entirely finished ; and this argument is supported 
by the opinions of the Supreme Court of Louisiana in 
State v. Morgan, 18 La. Ann. 482, 491, and in the case 
at bar, 34 id. 954, 958. Each of these argument rests 
too much on inference and conjecture to afford a safe 
ground of decision, where the words of the statute 
creating the exemption are plain, definite and unam- 
biguous. In their natural and their legal meaning the 
words “for ten years after the completion of said 
road as distinctly exclude the time preceding the com- 
pletion of the road as the time succeeding the ten 
years after its completion. Ifthe Legislature had in- 
tended to limit the end only, and not the beginning, 
of the exemption, its purpose could have been easily 
expressed by saying ‘“‘until’’ instead of “for,” so as 
to read “‘ until ten years after the completion,” leaving 
the exemption to begin immediately upon the grant- 
ing of the charter. To hold that the words of exemp- 











tion actually used by the Legislature include the time 
before the completion of the road would be to insert 
by construction what is not to be found in the lan- 
guage of the contract; to presume an intention, which 
the Legislature has not manifested in clear and unmis- 
takable terms,to surrender the taxing power, and to go 
against the uniform current of the decisions of this 
court upon the subject, as shown by the cases above 
referred to. March 1, 1886. Vicksburg, etc., R. Co. v. 
Dennis. Opinion by Waite, C. J., Field, Miller and 
Bradley, JJ., dissenting. 


UNITED STATES MAIL—UNION PACIFIC RAILROAD— 
CONTRACT WITH UNITED STATES FOR TRANSPORTA- 
TION—ACT OF JULY 1, 1862.—It is immaterial whether 
the amount actually fuund to be due for transporta- 
tion of the mails, ‘at fairand reasonable rates of com- 
pensation, do not exceed the amounts paid by private 
parties for the same kind of service,’ as required by 
the sixth section of the act of July 1, 1862, is ascer- 
tained upon evidence comparing them with the rates 
previously determined, and fixed by the company, or 
with those allowed by the accounting officers of the 
government. The only material thing is to adjudge 
what is due according to the rule prescribed by stat- 
ute. There cannot be two differing rates of compen- 
sation for carrying the mails which will both corre- 
spond with the conditions prescribed by the act of 
Congress. The limitation contained in chapter 246 of 
Acts of 1866, § 3, and made by reference part of the 
act of 1871,does not apply to charges to be made by the 
Union PacificRailway Company for transportation over 
the bridge between Council Bluffs and Omaha, consid- 
ered as part of its railway line, and does not supersede 
the legislative contract contained in section 6 of the act 
ofJuly 1, 1862, whereby it was authorized to receive com- 
pensation at fair and reasonable rates, not in excess of 
those charged to private parties for similar service. 
March 29, 1886. Union Pac. Ry. Co. v. United States. 
Opinion by Matthews, J. [6 Sup. Ct. Rep. 772.] 


——_>_—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ASSIGNMENT FOR CREDITORS—FRAUDULENT PRECE- 
DENT MORTGAGES.— Where an insolvent debtor witain 
sixty days prior to making an assignment, and in con- 
templation thereof, or of his insolvency, gives mort- 
gages or other securities upon pre-existing debts to 
creditors, they having a reasonable cause to believe 
him insolvent, and then makes such assignment to one 
of such secured creditors, and therein recognizes such 
mortgage and other securities as valid subsisting liens, 
the assignment must be regarded as made with the 
intent of giving a preference to such secured creditors, 
and thereby hinder, delay and defraud general cred- 
itors, especially where some of such secured clainis, 
and others in the list of creditors, are wholly or in 
part fictitious, and the assignment is made with the 
confessed purpose of forcing a compromise with cred- 
itors. Wis. Sup. Ct., April 6, 1886. Backhaus v. 
Sleeper. Opinion by Cassoday. 

CARRIER--NEGLIGENCE—PASSENGER RIDING ON CON- 
STRUCTION TRAIN.—W., a boy thirteen years of age, 
asked and obtained leave to ride upon a construction 
train, from the conductor, who had been instructed 
by the railroad company not to permit passengers to 
ride on his train, but the instruction had not been 
communicated to W. The train had a caboose car at- 
tached, such as are attached to the freight trains of 
that road, and upon which passengers are carried. It 
also appeared, that notwithstanding the instruction 
mentioned, passengers were frequently carried on that 
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and other construction trains. While W. was riding 
upon the caboose a collision with another train oc- 
curred through the negligence of the railroad com- 
pany, which resulted in W.’s death. Held, that under 
the circumstances, W. was lawfully upon the train, 
and the company was held to the exercise of reason- 
able care and diligence toward him. Itis contended 
that Frank Wheeler was an intruder upon the train, 
for whose injury no liability could arise against the 
company for two reasons: First, that the conductor 
had instructions not to carry passengers on the con- 
struction train; and second, that from the nature of 
the business which was being done with the train, and 
also its equipment, it was apparent that the company 
did not permit passengers to be carried thereon. 
Neither of these circumstances will defeat a recovery 
in this case. It is true the conductor had been in- 
structed not to allow persons to ride upon his train as 
passengers, but Frank Wheeler had no knowledge of 
such instruction. He had asked and obtained per- 
mission to ride upon the train. It was within the 
range of the employment of the conductor to grant 
such permission. He had entire charge of the train, 
and was the general agent of the company in the oper- 
ation of the train. As he was the representative of 
the company, his act, and the permission given by 
him, may properly be regarded as the act of the com- 
pany. If Wheeler had furtively entered upon the 
train, or had ridden, after being informed that the 
rules of the company forbade it, or had obtained per- 
mission only from the engineer, brakeman, or some 
other subordinate employee, the argument made by 
counsel might apply. Dunn y.Grand Truuk Ry.,58 Me. 
187; Chicago & A. R. Co. v. Michie, 83 Ill. 427; Wilton 
v. Middlesex R. Co.,107 Mass. 108; Lucas v. Milwaukee 
& St. P. Ry. Co., 33 Wis. 53; Jacobus v. St. Paul & C. 
Ry. Co., 20 Minn. 125; Ohio & M. R. Co. v. Muhling, 30 
Ill. 9; Gradin vy. St. Paul & D. Ry. Co., 30 Minn. 217; 
8S. C., 11 Am. & Eng. R. Cas. 644; Lawson v. Chicago, 
St. P., M. & O. R. Co., 21 id. 249; Eaton v. Delaware & 
L. W. R. Co., 57 N. Y. 383, distinguished. Kan. Sup. 
Ct., April 9, 1886. St. Joseph & W. R. Co. v. Wheeler. 
Opinion by Johnston, J. 


CoRPORATION—OFFICERS—POWER TO GIVE CHATTEL 
MORTGAGE.—In the absence of any charter provision 
to the contrary, a corporation may execute a chattel 
mortgage of the property of the corporation for the 
purpose of procuring credit. ‘‘Corporations may 
transact all such matters as, being auxiliary to its pri- 
mary business, are transacted by ordinary individuals 
under similar circaumstances.’’ Brice Ultra Vires, 66 
et seq. ; Reynolds v. Stark Co.,5 Ohio, 205; Barry v. 
Merchants’ Exch. Co., 1 Sandf. Ch. 280; Brady v. 
Mayor, etc., 1 Barb. 584; Madison, etc., Plank-road Co. 
v. Watertown, etc., Plank-road Co., 5 Wis. 173; Macon 
v. Macon & W. R. Co., 7 Ga. 221; Hamilton v. Lycom- 
ing Ins. Co., 5 Penn. St. 339. They are bound also by 
the same implications and inferences as natural per- 
sons; and a corporation, having the right to create a 
debt, has the necessary power to give securities for its 
repayment in any form not prohibited by law. 
Dubois v. New York & Hudson River R. Co., 1 N. 
Y. Leg. Obs. 362; Curtis v. Leavitt, 15 N. Y. 9; 
Barnes v. Ontario Bank, 19 id. 152; Conant v. Bellows 
Falls, 29 Vt. 263. Mich. Sup. Ct., April 8, 1886. Eureka 
Lron-Works v. Bresnahan. Opinion by Sherwood, J. 


CRIMINAL LAW — UTTERING FORGED NOTES — EVI- 
DENCE OF OTHER ACTS.—A. was prosecuted for utter- 
ing and publishing two forged promissory notes, and 
on the trial a witness was allowed to answer a question 
as to whether there was ever any question about a 
note he had signed with A. Held error, the said note 
not being produced, nor its absence accounted for. 
The evidence had atendency to establish that the de- 





fendant had forged or uttered at least one promissory 
note other than those described in the indictment. Ig 
such evidence competent and admissible? We are 
disposed to believe there is some conflict in the au- 
thorities as to this question. The cases in which of- 
fenses other than the one charged may be proved to 
show guilty knowledge are exceptions to the general 
rule. Undoubtedly the crimes of forgery and utter- 
ing forged paper are within the exception. But the 
doubt seems to be whether the paper must not be of 
the same character or manufacture and precisely sim- 
ilar to that forged or uttered upon which the charge 
is based. Dibble v. People, 4 Park. Crim. R. 199; Peo- 
ple v. Corbin, 56 N. Y. 363; Morris v. State, 8 Smedes 
& M. 762. It will be observed that there was no evi- 
deuce that the note referred to by the witness was 
forged, and yet it had a tendency to establish such 
fact, and was therefore prejudicial, or at least it can- 
not be said that it was not. It must be true that in 
order to infer guilty knowledge from other trans- 
actions it must appear a crime was committed. 
Besides this, the note referred to by the witness was 
not produced nor its absence accounted for. For 
aught that appears, the note may have been in court. 
It has been held that under such circumstances the 
evidence in question was inadmissible. State v. Cole, 
19 Wis. 129; State v. Breckenridge, 25 N. W. Rep. 130. 
Iowa Sup. Ct., March 18, 1886. State v. Sawnders. 
Opinion by Seevers, J. 


MARRIAGE—DIVORCE IN OTHER STATES—JURISDIC- 
TIoN.—In this case the marriage was in this State, and 
both parties to it were fora time inhabitants of this 
State. The defendants allege that their ancestor, the 
husband, was effectually divorced in Illinois. They 
produce a copy of a decree for such a divorce upon the 
libel of the husband, made in the proper court of Illi- 
nois, which decree, we may admit, for the purposes of 
this case, is regular and effectual, if the husband was 
at the time an inhabitant of the State of Illinois. Was 
he thenan inhabitant of that State? The Illinois 
court found and declared that he was. The defend- 
ants say that finding is conclusive, that it cannot be 
questioned by our courts. They rely upon the United 
States Constitution, article 4, section 1, requiring full 
faith and credit to be givenin each Stateto the ju- 
dicial proceedings of every other State. It has been 
well settled by judicial construction that the consti- 
tutional provision above quoted only applies when it 
appears that the court whose judgment is invoked had 
jurisdiction in fact. The clause quoted does not make 
a court’s own declaration of its jurisdiction binding 
on the courts of other States. One court cannot, by a 
simple ipse dixit, compel other courts tu yield jurisdic- 
tion. It has been repeatedly held therefore that a court’s 
jurisdiction can always be inquired into, even against 
the express recitals and findings of the court. Thomp- 
son v. Whitman, 18 Wall. 457; Pennoyer v. Neff, 95 U. 
S. 714; Sewall v. Sewall, 122 Mass. 156; Kerr v. Kerr, 
41 N. Y. 272; Hoffman v. Hoffman, 46 id. 30. Maine 
Sup. Ct., March 27, 1886. Gregory v. Gregory. Opinion 
by Emery, J. 


MUNICIPAL CORPORATION—POWER OF CITY TO COD- 
IFY ORDINANCES—ORNAMENTAL ENTRANCE TO HOUSE 
—OBSTRUCTING VIEW.—The compilation of city ordi- 
nances, known as * the City Code of 1879,” is a valid ex- 
ercise of the legislative power of the city, and has been 
recognized and cited in numerous cases in this court 
as of undoubted authority. The embodiment of the 
ordinance of 1850,and the ordinance of 1874, in this 
compilation, would amount to a re-enactment of said 
ordinances had they been repealed prior to such date. 
It is competent for the municipal legislature, by a sin- 
gle ordinance, to declare any compilation of ordi- 
nances, or proposed ordinances, in force, ia 
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the absence of a statutory provision to the 
contrary. The structure in front of the appel- 
lant’s house on Mount Vernon place, extending upon 
the pavement nine feet from the building line, rectan- 
gular in shape, with an elevation of twenty-two feet 
from the ground, with a balustrade of two feet addi- 
tional, and the length of twenty-two feet; approached 
on the east end by steps by which an entrance is gained 
to the main hall through three arcades or doorways 
set in the wall on the building line of the house, is a 
valid structure under this legislation. Its primary use 
and purpose is a means of access tothe building, 
through the three doorways, and it is essentially an 
inelesed porch ; the mode of entrance into the interior 
is simply a matter of choice, the requirement of the 
statute, being that such structure should be architect- 
urally an ornament and contribute to enhance the 
beauty of the neighborhood and city. The testimony 
isconclusive as to the essential character of the struc- 
ture as an entrance-way, and as to its ornamental 
effect. The evidence of the architects establishes that 
its primary character is an inclosed porch; any sub- 
sidiary use cannot destroy this essential feature. 
Under the law, it can extend, asa means of entrance, 
nine feet into the sidewalk, and the foundation to sup- 
port it at that distance from the building line need not 
be entirely solid, but may have windows therein; it 
will still remain an inclosed porch and will not be a 
bay-window. The incidental or interior features will 
not, of necessity, change its original design. Obstruc- 
tion of light, etc., if any, to owner of adjoining prop- 
erty by such structure is damnum absque injuria. Any 
inconvenience is necessarily incident to proximity of 
houses in acity. Thereis no remedy for mere inter- 
ference with outlook or view. Md. Ct. App., April 9, 
1886. Garrett v. Janes. Opinion by Ritchie, J. [4 East. 
Rep. 609.] 


STREETS — EXTENSION OVER RAILROAD 
TRACKS.—Under a city charter conferring a gen- 
eral power to lay out and extend streets, an authority 
to extend the same across the roadway of a railway 
corporation will, as a generalrule, be implied. The 
appropriation made by the city is, of course, subject 
to the prior public use; but the two uses are not neces- 
sarily inconsistent, and in all ordinary cases may 
stand together. The general rule is that the power to 
extend streets across the right of way and tracks of a 
railway company is implied in the general authority 
conferred by city charters for such purposes, without 
express legislative provisions upon the subject. St. 
Paul Union Depot Co. v. St. Paul, 30 Minn. 362. The 
most important question to be considered in such 
cases is whether the new use to which the railroad 
property is sought to be subjected by the municipal 
authorities is such as to be inconsistent with the prior 
public use. Ifit is not, the street may be opened 
under the general power to condemn conferred by the 
charter, and the determination and proceedings of the 
city council in the premises, if regular, cannot be at- 
tacked collaterally, and are not subject to judicial re- 
view, unless allowed upon appeal in the same proceed- 
ing. Little Miami, etc., & X. R. Co. v. City of Day- 
ton, 23 Ohio St. 519. If it is inconsistent with such 
prior use, then there must be express legislative au- 
thority to proceed in the particular instance, or a 
necessary implication of such authority; and in the 
latter case the necessity of appropriating the particu- 
lar property for the purposes of a street would have to 
be shown. St. Paul Union Depot Co. v. St. Paul, 30 
Minn. 363. But the general authority to lay out and 
extend streets is generally held to be sufficient to war- 
rant the action of the proper authorities in extending 
a street across the roadway of a railway corporation. 
New Jersey S. R. v. Com., 39 N. J. L. 33; City of 








Bridgeport v. R. Co., 36Conn. 265; Little Miami, etc., 
R. v. Dayton, 23 Ohio St. 517. For the purposes of this 
case therefore the concession that the council have 
regularly laid out the street is sufficient evidence of 
the necessity for the same. Minn Sup. Ct., April 7, 
1886. St. Paul, etc., R. Co. v. City of Minn. Opinion 
by Vanderburgh, J. 


PATENT—MONEY PAID FOR USE OF VOID PATENT.— 
Money paid for the use of a patent to the owner, who 
without fraud represents it to be valid and it turns 
out to be void, cannot be recovered back. We see 
nothing in the facts alleged to take this case out of the 
general principle, that where a party with full know]- 
edge, actual or imputed, of the facts, there being no 
duress, fraud or extortion, voluntarily pays money 
upon a demand, though not enforceable against him, 
he cannot recover it back. There are a number of 
cases in which this court has applied this general prin- 
ciple. Lester v. Mayor, 29 Md. 415, is a case where the 
plaintiff had paid taxes, decided afterward to have 
been illegally assessed. In Potomac Coal Co. v. Cumb, 
& Penn. R. Co., 88 Md. 226, the effort was to recover 
back freights paid in excess of proper rates. In Mayor 
v. Lefferman, 4 Gill, 431, where Lefferman had erected 
a wall upon his property binding on Jones Falls pursu- 
ant to a notice from the city authorities, and after- 
ward brought suit to recover the amount expended on 
the ground that the act of assembly, under authority 
of which the mayor and council had acted, was un- 
constitutional and void, the same rule was applied. 
Moreover it has been held in several well-considered 
cases in Fngland and this country, and seems to be 
the accepted doctrine, that in acontract for the pur- 
chase of a privilege under letters-patent, the seller at 
the time of the purchase, supposing his patent to be 
valid, its being pronounced afterward by a legal tribu- 
nal not to be so will not operate a failure of consider- 
ation. Curtis’ Law of Patents (4th ed.), § 216, states it 
has been held that a licensee who has paid an annuity 
in consideration of a liceuse to use a patent privilege 
which he has had the benefit of cannot recover back 
the money upon the ground of the invalidity of the 
patent in an action for money had and received. The 
case of Taylor v. Hare, 1 Bos. & Pul. N. R., fully sus- 
tained the text. In Lawes v. Purser, 6 Ell. & Bl. 88 E- 
C. L. R. 929, the action was fora sum agreed to be 
paid to the plaintiff for each ton of an article manu- 
factured and sold by the defendants by the permission 
of the plaintiff to them, given at their request, the 
plaintiff having letters-patent for the sole manufacture 
and sale of that article. The plea set up was that the 
letters-patent were void, and the defendants had a 
right to make and sell the article without plaintiff's 
permission. On demurrer this plea was held bad. See 
also Marston v. Swett, 66 N. Y. 206; Bartlett v. Hol- 
brook, 1 Gray, 114. Md. Ct. App., March 10, 1886. 
Schwarzenbach v. Odorless Excavating Apparatus Co. 
Opinion by Ritchie, J. 

PLEDGE—ATTACHMENT—LIEN ABANDONED.— Where 
a pledgee sues out an attachment for the debt secured, 
has the pledge levied on, and receives the money 
realized from the sale of a portion thereof, his right to 
alien is lost. By directing the levy of the attachment 
the plaintiff voluntarily surrendered or parted with 
its possession. After the levy of the attachment the 
plaintiff claimed the corn under a different right from 
what it did before. The two rights are inconsistent, 
and cannot be maintained by the same person at the 
same time. One must, of necessity, supersede the 
other, and the adjudged cases hold, without any, or at 
least serious conflict, that the lien must be regarded 
as waived or abandone4 when the seizure is made 
under the attachment, and the officer takes possession. 
Drake Attach., § 540; Whitaker v. Sumner, 20 Pick. 
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899; Evans v. Warren, 122 Mass. 303; Wingard v. Ban- 
ning, 39 Cal. 543; Jacobs v. Latour, 5 Bing. 130; Libby 
v. Cushman, 29 Me. 429; Sensenbrenner v. Mathews, 
48 Wis. 250; and Munson v. Porter, 63 lowa, 453. We 
ure unable to draw a distinction between the cited 
cases and the case at bar, and we do not understand 
Clark v. Ward, 12 Gratt. 440, and Christian v. Dripps, 
28 Penn. St. 271, to be in conflict therewith. Iowa 
Sup. Ct., April 7, 1886. Citizens’ Bank of Greenfield v. 
Dows. Opinion by Seevers, J. 


RAILROAD — POWER OF STATION AGENT TO BIND 
COMPANY.—We are aware that what is here said is not 


in harmony with our holding in Wood v. Chicago, M. , 


& St. P. R. Co., 59 Iowa, 199. We entertained such 
grave doubts howeveras to the correctness of our 
holding in that case, that we announced to counsel, 
when this rehearing was granted, that we would re- 
view the question upon the final hearing. Our con- 
clusion is that that case, in so far as it holds that the 
defendant, for the purpose of defeating its liability 
upon acontract made by a station agent within the 
apparent scope of his authority, may show that in 
making it the agent acted*in violation of instructions 
of which the shipper had no notice, ought not to be 
followed. Shippers, as nrule, are required to deal 
with these agents in making contracts for the ship- 
meut of property. They are agents of the company’s 
own selection, and are employed to represent and act 
for it; and to hold that contracts entered into by 
them, within the apparent scope of their authority, 
may be defeated by secret limitations upon their au- 
thority, would impose, in many cases, very grievous 
hardships upon those who are compelled to deal with 
them. The soundest considerations of public policy 
demand that the rule should be otherwise; and this 
view is well sustained by the authorities. See 2 lKedf. 
Rys. 139-141; Hutch. Carr., § 269; Deming v. Grand 
Trunk R. Co., 48 N. H. 455; Pruitt v. Hannibal & St. 
J. Ry. Co., 62 Mo. 527; Harrison v. Missouri Pac. Ry. 
Co., 74 id. 364. Where a railroad company, by its local 
agent, contracts to ship potatoes from a given point, at 
a given date, and fails to doso fora reasonable time 
thereafter, and by reason of such delay the potatoes 
are frozen, the company will be liable in damages. 
Iowa Sup. Ct., April 7, 1886. Wood v. Chicago, M. & 
St. P. Ry. Co. Opinion by Reed, J. 


IN STREET—NEGLIGENCE—DRIVER’S ATTEN- 
TION DISTRACTED FROM TRACK IN MAKING CHANGE.— 
Action for rupning overa child by a street car. If 
the facts found by the jury that the atten- 
tion of the defendant’s driver was partially di- 
verted while making change for a _ passenger 
just before the accident, and that he used his 
utmost exertions to stop the car as soon as he saw 
the child, conclusively establish the further fact that 
the driver was not negligent, of course the finding 
that the defendant’s negligence caused the injury is 
inconsistent therewith. But those findings do not 
conclusively show that the driver was not negligent. 
The first and high duty of the defendant to the public 
is to use all reasonable precautions to guard against 
just such accidents as this. To that euvd it should 
make it the imperative duty of its drivers, when the 
cars are moving, to keep constant watch of the track, 
and of people approaching it, for the purpose of avoid- 
ing collision. This is especially necessary to protect 
lifeand limb in densely populated portions of the 
route, where children of tender years, as well as 
adults, are liable to be upon the tracks. The com- 
pany should not impose any other duty upon its driv- 
ers which will materially interfere with a proper per- 
formance by them of this primary and indispensable 
obligation. If it does, and injury results which other- 
wise would have been avoided, it is negligence of the 








company. Hence if the driver would have seen the 
child approaching the car in time to have stopped the 
car before she reached it, had he been looking along 
the track and watching against danger, it is no valid 
excuse for not looking in time that he was perform- 
ing another duty to a passenger. Wis. Sup. Ct., Feb. 
23, 1886. Dahl v. Milwaukee City Ry. Co. Opinion by 
Lyon, J. 


——— CONTRACT TO ERECT DEPOT — VALIDITY.— 
Where in consideration of aright of way a railroad 
company covenanted toerect a depot ata particular 
locality, it is liable in damages fora breach of that 
covenant. Railroads are not authorized to make any 
contract which may prevent them from discharging 
their duties efficiently to the public, and for that rea- 
son they cannot contract that the company will not 
locate a station or erect a depot at a place where the 
demands of business or concentration of population 
may at some time in the future require it. Sucha 
contract is void as against public policy. Williamson 
v. Railroad, 53 Iowa, 126; Railroad Co. v. Mathers, 
104 Ill. 257; Marsh v. Railway Co., 64id. 414; Railroad 
Co. v. Mathers, 71 id. 592; Railway Co. v. Ryan, 1L 
Kans. 602. Another class of cases are those in which 
some officer or other person, supposed to be influen- 
tial with a railway company, undertakes for a consid- 
eration moving to them, to secure the location of sta- 
tions, depots, etc., at a particular place. A conspicu- 
ous case in this class is Fuller v. Dame, 18 Pick. 472. 
All such contracts are void as against public policy. 
Bestor vy. Wathen, 60 Ill. 188; Linder v. Carpenter, 62 
id. 309. Still another class is that to which the case 
under consideration is allied. Such are the cases in 
which an agreement has been made between an indi- 
vidual and a railway corporation for the location 
of a station or depot at a particular place, 
in consideration of a donation of money or prop- 
erty to the corporation, without any restriction 
or prohibition against any other location. No case 
has fallen under our notice in which this question was 
directly involved, and which was not controlled by 
other considerations which condemn such an agree- 
ment. On the contrary, it has been held that an 
agreement to pay a railway company a stipulated sum 
in consideration that it would locate its route at a 
particular place is valid, and may be enforced. Rail- 
road v. Baab, 9 Watts, 458; First Nat. Bank, etc., v. 
Hendrie, 49 Iowa, 402. Soa conditional subscription 
of stock is valid. Railroad Co. v. McCormick, 10 Ind. 
499; Jewett v. Railroad Co., id. 539. A voluntary 
grant to a railroad on condition that it would locate 
its route and establish a depot at acertain place was 
sustained, as not being in contravention of public pol- 
icy. McClure v. Railroad Co., 9 Kans. 373. Public 
policy, as declared by the Legislature and enforced by 
this court, permits counties, citiesand townships to 
make subscriptions or donations to railway corpora- 
tions, subject to conditions in respect of the location 
of depots. We can see no good reason why the courts 
should declare a different policy as between individ- 
uals and railway companies. The case before us is in 
many respects analogous to Watterson v. Railroad 
Co., 74 Penn. St. 208. Ind. Sup. Ct., March 2, 1886. 
Louisville, etc., R. Co. v. Sumner. Opinion by Mitchell, 
J. (See note, 36 Am. Rep. 214.—Ep.] 


SALE—CONDITION AS TO RETURN—RETURN TO PLACE 
OF DELIVERY.—Plaintiffs purchased a harvester from 
defendant through one K., defendant’s agent. The 
contract provided for the delivery of the harvester to 
the plaintiffs at the railroad warehouse at D., and it 
was there delivered by K. The contract provided that 
if the machine could not be made to do good work it 
should ‘timmediately be returned to the agent of 
whom it wus purchased at his place of business.” The 
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event having authorized such a rescission, the pur- 
chaser returned the machine to the warehouse where 
it had been delivered to them. K.had no place of 
business there nor elsewhere, but was engaged travel- 
ling about the country. The purchasers gave no no- 
tice that they had elected to rescind, nor that they 
had so returned the property until long afterward. 
In an action to recover notes given on the sale, held, 
that the return was invalid for want of prompt notice 
to defendants. It must be considered that it was in- 
tended by this contract to authorize the purchasers to 
rescind if the machine could not be made to do good 
work; and the contract should be so construed as to 
make that right available. Whether or not the agent 
from whom the machine was purchased should have 
an established place of business was a matter within 
the control of the defendants, and not of the plain- 
tiffs; and if he had none, the harvester might never- 
theless be restored to the defendants in some manner 
not involving more serious inconvenience or expense 
to the plaintiffs than would have been involved in 
complying with the terms of the contract, if that had 
been possible. Assuming the cases to have been as 
above stated, we are of ‘the opinion that it would have 
been a substantial compliance with the contract; and 
all that could have been required under the circum- 
stances, which prevented an exact performance, if the 
plaintiffs had “‘returned’’ the machine to the place 
where, by the terms of the contract, it was to be, and 
where in fact it was delivered to them, that being a 
reasonable place; and further, if they had seasonably 
notified the defendants, or some proper agent, that 
they had done so. But it was incumbent upon the 
plaintiffs, if they elected to rescind the contract of 
sale, and if the manner or place of the return of the 
machine was not such as to inform the defendants of 
their action, to notify the defendants that they had 
elected to rescind, and as to their action in returning 
the property. Smalley v. Hendrickson, 29 N. J. L. 
371; Dewey v. Erie Borough, 14 Penn. St. 211; Moral 
School Tp. v. Harrison, 74 Ind. 93. Minn. Sup. Ct., 
March 12, 1886. Paulson v. Osborn. Opinion by Dick- 
inson, J. 


——— WHEN TITLE PASSES — DESTRUCTION. — L. 
bought of C., about sixty bushels of wheat at one dol- 
lar a bushel; the wheat was apart by itself, and all was 
to be taken when the purchaser sent bags forit. At 
the same time L. bought of C. one hundred bushels of 
seed oats at fifty cents a bushel, to be measured out of 
a bin containing five hundred bushels, when the pur. 
chaser sent bags fourit. Atthe same time L. bought 
of C. enough feed oats to fill the bags which should be 
sent. Afterward and before the bags were sent, L. 
paid C. $150 for and on account of the wheat and oats, 
aud then the property was destroyed. Held, that the 
title to the seed oats and wheat had passed to L. and 
were his loss, but no property in any feed oats passed, 
and L. could recover of C. so much of the money paid 
as was on account of feed oats. Phillips v. Moore, 71 
Me. 78. Me. Sup. Jud. Ct., March 22, 1886. Levasseyir 
v: Cary. Opinion per Curiam. 


STATUTE OF LIMITATIONS—PART PAYMENT BY ONE 
MAKER OF JOINT AND SEVERAL NOTE.—A partial pay- 
ment upon a promissory note by one of the joint and 
several makers, and indorsed upon it before the note 
is barred by the statute of limitations, and within six 
years before suit brought, will not prevent the run- 
ning of the statute as to the others. No such author- 
ity or agency exists, or can be implied, from the joint 
contract as will authorize one to act for and bind the 
others so as to renew or extend their liability, where 
the relation is merely that of joint debtors. Neither 
is the agent of the other to make a new contract with 
the creditor, or to bind the others by a new promise 





changing or affecting their legal rights, or giving such 
creditor a right of action against them which he would 
not otherwise have. And nothing can be added tothe 
exhaustive and satisfactory discussion of the subject 
in Bell v. Morrison, 1 Pet. 371, and Van Keuren v. 
Parmelee, 2 N. Y. 523; S. C.,51 Am. Dec. 331, and 
notes; Shoemaker v. Benedict, 11 N. Y. 184; 8S. C., 62 
Am. Dec. 101; Whitcomb v. Whiting, 2 Doug. 652, 
disapproved. In this country, in some of the States, 
the rule has been changed by legislation; in others the 
doctrine is adhered to on the principle of stare decisis ; 
while in a number of others the question has been re- 
examined, and the authority of that case repudiated ; 
and it is safe to say that the general tendency and cur- 
rent of the decisions are against it. In Story Partn., 
§ 324, the learned author sanctions this statement as to 
the state of the decisions, and adds: ‘In truth the 
whole controversy must ultimately turn upon the sin- 
gle point whether the ackuowledgment is a mere con- 
tinuation of the original promise, or whether it is a 
new contract or promise springing out of and sup- 
ported by the original consideration.”” Ang. Lim. 260, 
note 5; Wood Lim. 611 et seg. ; 3 Pars. Cont. *80; Beitz 
v. Fuller, 10 Am. Dec. 693, note; 1 Smith Lead. Cas. 
(8th ed.) pt. 2, 1020-1022; Winchell v. Hicks, 18 N. Y. 
560; Wallis v. Randall, 81 id. 170; Littlefield v. Little- 
field, 91 id. 208; Levy v. Cadet, 17 Serg. & R. 126; Bush 
v. Stowell, 7] Penn. St. 208; Kallenbach v. Dickinson, 
190 Ill. 441, and cases; Campbell v. Brown, 86 N. C. 
880; Miller v. Miller, 48 Am. Rep. 738. Minn. Sup. Ct., 
March 9, 1886. Willoughby v. Irish. Opinion by Van- 


derburgh, J. 
Qe 


CORRESPONDENCE. 


THE Court OF APPEALS JUDGESHIP. 


Editor of the Albany Law Journal: 

In the last number of the LAW JOURNAL you allude 
to the retirement from the bench of the Court of Ap- 
peals of one of the associate judges. This again illus- 
trates the wisdom of that part of our Constitution 
that deprives the public of the valuable services of 
many ofits most able and useful servants, so soon as 
they reach the age of three score years and ten; an 
age considerably under that of the most brilliant ora- 
tor and most profound statesman in England, 
whose onerous and active duties, to-day, might well 
appal a man of great capacity who had seen but 
five decades. 

Of Judge Miller’s present ability to perform the 
hard labors incident to his high official position 1 
need say nothing, as his bright record can be read in 
every volume of the New York Reports, since his 
election in 1874 downto the present time; and no 
judge will retire from long and arduous public service 
with greener laurels or with kinder remembrances 
than Judge Miller. 

You also state, Mr. Editor, that ‘‘the new man 
should come from Albany or Troy.” Now many 
beside the Trojans insist that the “‘new man” must 
come from Troy, as you have truly stated that our city 
has never been represented in that eminent court, 
whose decisions throughout the civilized world are re- 
ceived with deserved reverence. You mention the 
name of no successor to Judge Miller in either city, 
and I suppose your sensitive nature, and delicate po- 
sition as editor of one of the most able and popular law 
journal in the country, made so by your sagacious 
management, and your desire to stand indifferent so 
long as the proper man is named for such position, 
will excuse you from being more personal in your al- 
lusions; but Iam actuated, not by the consideration 
that the naming of such or such a successor to Judge 
Miller, may or may not advance the interests of your 











400 THE ALBANY LAW JOURNAL. 














magazine, but from a regard only for the best interests 
of the public at large, aud of my profession. It is 
therefore under such circumstances that [ nominate 
Mr. Esek Cowen, of Troy, for the position soon to be 
vacated through the stupidity of constitutional enact- 
ment. 

It is perhaps unnecessary to mention what your 
readers must know, that Mr. Cowen is one of the 
ablest lawyers in the State, and through severe study 
and long practice has become a master in the phi- 
losophy and principles of the law. His character is 
spotless. His fitness for the important trust will not 
be questioned. He is inthe prime of manhood, is 
well known throughout the State, and for years has 
had a large practice in the Federal courts, as well as 
in all the courts of his native State. 

By all means let us have Mr. Cowen. Troy is en- 
titled to a representative on the bench of the Court of 
Appeals, and I do not know of one better qualified for 
the position than the eminent citizen to whom I have 


alluded. 
Yours, etc., 
Troy, May 6, 1886. TROJAN. 


————————— 
NEW BOOKS AND NEW EDITIONS. 





GRUEBER’s LEX AQUILIA. 


The Lex Aquilia, with an introduction to the study of the cor- 
pus iuris civilis, by Erwin Grueber, Dr. Jur.,Oxford. 1886, 
The title of this digest, ‘Ad legem Aquiliam, having 
been selected by the law faculty of Oxford for univer- 
sity purposes, Dr. Grueber now furnishes this com- 
mentary. Those who possess Roby’s Introduction to 
the Study of the Digest, will do well to supplement it 
by this later work. Roby’s work is of a grammatical 
character, and contains notes upon the text of title 1 
ofthe seventh book of the digest, De usu fructu, which 
many of us have read with profit and pleasure. Dr. 
Grueber’s treatment of the Lex Aquilia, D. 9, 2, seems 
to us to be better adapted to the tyro’s first study of 
the text of the digest than even Roby’s admirable 
work on usufructs. The Lex Aquilia, one of the oldest 
laws extant, dates back to the fifth century A. V. C., 
and is perhaps the best known plebiscit in Roman law. 
Ulpian states that it repealed all former laws relative 
to damage to property, but this is shown to be inaccu- 
rate, this law having been only gradually extended so 
as to cover all the cases, but it was not technically a 
repeal of several older laws. The important bearing 
which the Aquilian law and the attendant exposition 
of the Civilians have upon our own law of damage can- 
not be over-estimated. The Romans worked out so 
many of the nicer distinctions applied by our jurists 
that a study of the originals is almost essential to a 
just discrimination of their disciples. It is here we 
find the true meanings of injuria sine damno and 
damnum sine injuria, while the shades of culpa were 
tolerably well understood when the ancestors of all 
the lord-chancellors were breechless savages in the 
German woods, and the Vinerian professors and their 
American imitators were still in the proto-plasmic 
stage of social evolution. 

The clear and philosophic commentaries of the Ro- 
man lawyers make the turgid utterances of the mod- 
erns on damages a disagreeable contrast. The best 
criticism of a codeless law is acommentator on a com- 
mentator. Balzac well said of modern lawyers: ‘Les 
avocats savent legitimer les pretentions les plus ab- 
surdes; les lois ont des syllogismes complaisants aux 
erreurs de la conscience, et les juges ont le droit de se 
tromper.”’ But this witticism has no application to 
the Roman commentators on the text of the Aquilian 
law—their justice is as irresistible as their logic, and 
their logic is the law of nature unrefined by sophisti- 





calart. In the days when gentlemen practiced for an 
honorarium you could not buy an opinion for a fee, 
nor could you say what Junius said of Dr. Blackstone, 
the author of the commentaries: “ For the defense of 
truth, of law and of reason, the doctor’s book may be 
safely consulted; but whoever wishes to cheat a 
neighbor of his estate, or to rob acountry of its rights, 
need make no scruple of consulting the doctor him- 
self.”’ 

The troublesome part of the law of damages —con- 
tributory negligence—receives some nice exposition in 
the digest under the head of ‘** Culpa—Compensation,” 
and one who has mastered the intricacies of the sub- 
ject will be far better fitted to cope with the problems 
of our own day than one who trusts solely to the mod- 
ern reports. The reports are but concrete applications 
of principles, and the principles are more clearly stated 
in the digests than in our reports. 

On the whole, we regard this work as an important 
contribution to English commentaries on Roman law. 





HERMAN ON ESTOPPEL. 


Commentaries on the Law of Estoppel and Res Judicata. 
By Henry M. Herman. Jersey City: F. D. Linn & Co., 
1886. 2 vols. 


Some fonrteen years ago Mr. Herman issued a small 
and very inadequate work on this subject, which did 
no justice to his powers, and answered a very poor 
practical purpose. He is quite correct in asserting 
that the present is not a second edition of the former 
work, but an entirely new work. The former con- 
tained some 550 pages and cited some 2,700 cases, while 
this contains upward of 1,600 pages and cites more than 
16,000 cases. So it is evident that the law on the sub- 
jectis all here. The subject is one of the greatest in- 
terest and importance, and Mr. Herman has the field 
practically all to himself. It is evident also that this is 
the author’s most learned, careful and meritorious 
work. Although his treatises on Executions and Mort- 
nages are excellent, yet this is the one by which he 
will be longest and most favorably known. He divides 
the subject as follows:-1, General principles; 2, Es- 
toppel by record ; 3, Personal judgments, or judgments 
between parties; 4, Judgments in personam; 5, Judg- 
ments in rem; 6, Judgments of courts of limited and 
inferior jurisdiction; 7, Foreign jadgments and judg- 
ments of other States; 8, Estoppel by deed or matter 
in writing—origin, nature and history; 9, Recitals; 10, 
Title by estoppel; 11, Leases by estoppel; 12, Estop- 
pels in pais and equitable estoppels; 13, Equitable es- 
toppels in their relation to landlord and tenant, ven- 
dor and vendee, bailor and bailee, etc.; 14, Applica- 
tion of estoppel to mortgages; 15, Origin, nature and 
doctrine of equitable estoppels as affecting the title to 
land; 16, Application of equitable estoppels to instru- 
ments not under seal, notes, bills, bonds, contracts, 
deeds, etc. ; 17, One cannot blow hot and cold at the 
same time, election, ratification, acquiescence, princi- 
pal, agent, married woman, administrators, United 
States and States; 18, Boundaries, easements, dedica- 
tion, oral partition, adverse possession, etc.; 19, Es- 
toppel as applied to corporations—corporations bound 
by acts of agents; 20, How an estoppel is to be made 
available. Although there isan immense number of 
cases cited, yet the text is not overburdened with quo- 
tations, but generally the principles are well and con- 
cisely stated, and the citations are merely illustrative. 
Oue habit of citation we do not like. “Bank v. Bank” 
isan abomination. There is a table of cases covering 
200 pages, and a most admirable index covering about 
the same number. The volumes are sumptuously 
printed. Weare glad to be able to give the work 
hearty and almost unqualified praise. 
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CURRENT TOPICS. 








\W" have received from Mr. Charles Cowley a 

pamphlet review of the opinion of the Su- 
preme Court of Massachusetts, in Robbins v. Robbins 
(see ante, 370). Mr. Cowley was counsel for the 
defeated wife, and takes this way of ‘swearing 
at the court.” We donot commend this practice, 
for the proceeding is necessarily ex parte, and we 
do not know what Judge Holmes might, could or 
would say, if any thing, in vindication of his opinion. 
But we are free to say, subject to correction, that the 
doctrine of the case seems to us wrong and danger- 
ous. It seems an encouragement to adultery. 
‘‘Connive” means ‘to wink at,” says the lexicon. 
Now Mr. Robbins suspected his wife of adultery, 
lied to her, set a trap for her, and caught her in it. 
True, he was not exactly willing or consenting, but 
he thought she would do it if he gave her the op- 
portunity, and he gave it in a deceitful manner. It 
was his duty as a good husband to prevent, not to 
encourage her adultery. True, as Judge Holmes 
says, he was entitled to a wife who would remain 
chaste in his absence without watching, but his was 
not a bona jide absence. He undoubtedly was un- 
willing, but still he hoped to catch her at it, be- 
cause he suspected her. ‘‘ Be sure thou prove my 
love,” ete., said Othello. So Robbins would have 
been grievously disappointed if he had proved mis- 
taken, although he was unwilling. He had a right 
to watch her, but no right to lay traps for her. 
Generally we do not set much store on the opinions 
of the clergy on law points, but as Mr. Cowley has 
fortified his pamphlet with such opinions, we may 
say that we agree with Dr. Noah Porter, who 
says: ‘*There can be but one opinion respecting 
the conduct of the husband in the case supposed. 
To connive at, or tempt to, or furnish the occasion 
for, an overt act of sin, is of itself asin, and often 
a gross and cruel sin;” and with Dr. Seelye, 
who says: ‘‘ While the conduct of the wife, in the 
case reported, is of course indefensible, that of the 
husband is altogether detestable.” 


‘Copyright, its law and literature, being a sum- 
mary of the principles and law of Copyright, with 
especial reference to Books, by R. R. Bowker, with 
a Bibliography of Literary Property, by Thorvald 
Solberg.” Such is the title of a very interesting 
publication on a subject which is attracting a great 
deal of attention in its international phase. Mr. 
Bowker’s part of it is a republication of editorial 
articles published in the New York Publishers’ 
Weekly, extended and brought down to the present 
time. The chapters are entitled: nature and origin 
of copyright; early history of copyright; develop- 
ment of statutory copyright in England; history of 
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copyright in the United States; what can be copy- 
righted; ownership and duration of copyright; 
entry and protection of copyright; statutory copy- 
right in other countries; international copyright in 
Europe; international copyright movement in Amer- 
ica; copyright progress— authors and publishers; 
copyright law of the United States; copyright law 
of Great Britain; memorial of American authors 
for international copyright. This is a very intelli- 
gent and convenient compilation. The memorial 
has the autographs of the signers in fac-simile, com- 
prising the most famous American authors, and 
strange to say, they are all perfectly legible, and 
some of them very elegant. Miss Murfree and Miss 
Woolson swing the boldest pen among the ladies, 
although Miss Jewett is not far behind, and John 
Habberton leads the men, with Maurice Thompson 
a good second. Mr. Solberg, who és an assistant in 
the Congressional library, has furnished a catalogue 
covering sixty pages, double columns, in fine type, 
representing an immense amount of research, and 
apparently exhaustive and complete. No doubt 
this will prove of great value to persons interested 
in this subject. The manual is issued by the Pub- 
lishers’ Weekly, New York. 


At the close of several recent protracted trials in 
England, the judge has announced to the jury his 
intention to procure their release from any obliga- 
tion to serve further upon any jury for a cer- 
tain period of years, in consideration of the length 
of time which the trial had occupied. This 
would seem equitable, if practicable. At all events, 
in such long trials as those in the Guiteau, Beecher 
and Tichborne cases, it would seem just that the 
public should provide some indemnity for the in- 
evitable damage to the jurors’ business interests. 
How would it answer, in civil cases, to compel the 
parties to pay a reasonable fee, from day to day, af- 
tera certain number of days? It might shorten trials, 
In public cases of course the public should pay. 


Judge McCrary has delivered an address to the 
Kansas City Bar Association, on ‘‘The True Law- 
yer.” He expresses some very just sentiments, es- 
pecially the following on the integrity of the pro- 
fession: ‘‘Opinions derogatory to the character of 
the bar are often expressed in a flippant way by 
shallow and superficial people. When applied to 
the profession as a body they are most unjust and 
false. No other body of men of equal numbers 
hold in their keeping such vast interests belonging 
to others, and I confidently challenge an examina- 
tion of the record of the profession to show that as 
a rule the lawyers have been faithful to their high 
trust. Instances of defalcation, dishonesty, betrayal 
of confidence, appropriation of trust funds, and 
moral misconduct are exceedingly rare among us. 
When we remember that every member of our pro- 
fession is an agent and a trustee, that it is our busi- 
ness to handle the money and property of others, 
we must conclude that if our members as a rule 
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were not actuated by pure and honorable motives 
and correct principles the instances of misconduct 
would be far more numerous. Integrity is the rule 
among us, and dishonesty is the rare exception.” 
Also the following on a duty of statesmanship: 
‘*Tt is a reproach to American statesmanship that 
no tribunal, judicial or otherwise, has yet been con- 
stituted with undoubted authority to pass upon the 
validity of an election of a presidential elector. 
Twice in our history have we been warned of the 
great danger to the peace of our country, if not, in- 
deed, to the very existence of our institutions, re- 
sulting from this omission. Nothing is more cer- 
tain than that, sooner or later, we shall split upon 
this rock if we go on without an amendment either 
of the Constitution or of the law; and yet nothing 
is done, because the men who, for the time being, 
hold the interests of fifty million people in their 
hands, will agree to nothing until they are sure it 
will help their party in the next election. It will 
take a broader statesmanship than this to save our 
country from a great peril.” 


Mr. George Tickner Curtis sends us his able and 
interesting argument in the case of Snow v. United 
States, delivered in the United States Supreme 
Court a few weeks ago. Snow was a Mormon, in- 
dicted under the Edmonds act, for ‘‘ cohabiting 
with more than one woman.” The evidence showed 
that he ‘‘lived exclusively with one of his wives, 
and had no association with either of the others 
which would have been in any degree improper in 
any other gentleman, but he had acknowledged 
them all to be his wives.” A case of ‘‘sealed” 
wives. The trouble with all this sort of thing is 
that the Mormon has the power to break the seal. 
So weak is human nature that there is no telling 
when the impulse to break the seal may seize him. 
We suppose it is bigamy for a man to marry two 
wives, although-toward the second he may have 
been ‘chaste as ice, pure as Snow.” We are sorry 
to find Mr. Curtis arguing from the fact that 
polygamy was sanctioned and regulated by the law 
of Moses, and never prohibited by our Saviour. He 
might just as well argue in favor of incest from the 
apparent fact that the first brothers and sisters must 
have intermarried. 


Although our Assembly have defeated the Civil 
Code — for the present —it may not be uninterest- 
ing to learn that codification is working well in 
England. Mr. Chalmers, who drew the Bills of 
Exchange Act, says in the Law Quarterly Review 
for April: ‘*The act has now been in operation for 
more than three years, so that some estimate can be 
formed as to its result. Merchants and bankers say 
that it is a great convenience to them to have the 
whole of the general principles of the law of bills, 
notes and cheques contained in a single act of one 
hundred sections. As regards particular cases 
which arise, it is very seldom necessary to go be- 
yond the act itself. It surely must be a great ad- 








vantage to foreigners who have English bill trans- 
actions to have an authoritative statement of the 
English law on the subject in an accessible form. 
If I could do the work over again I certainly could 
do it better, and should profit by past experience. 
But as it is, the act has given rise to little or no liti- 
gation. Its construction has twice been adverted 
to in reported cases, and there is one direct de- 
cision upon it, but in that case it was admitted that 
the act correctly reproduced the common law.” In 
the same article Mr. Chalmers points out the differ- 
ence between a Code and a digest: ‘‘ By a Code, I 
mean a statement under the authority of the Legis- 
lature, and on a systematic plan, of the whole of 
the general principles applicable to any given 
branch of the law. A Code differs from a digest 
inasmuch as its language is the language of the 
Legislature, and therefore authoritative; while the 
propositions of a digest merely express what is, in 
the opinion of an individual author, the law on any 
given subject. In other words, the propositions of 
a Code are law, while the propositions of a digest 
may or may not be law.” 


——__¢____ 


NOTES OF CASES. 

HE General Term of the Supreme Court of this 
State, in the Third Department, have denied 
Miss Kate Stoneman’s application for admission to 
the bar. Miss Stoneman, the court said, was “ well 
qualified for admission,” except that her sex was 
against her. Judge Landon, delivering the opinion, 
said: ‘‘The statute Code of Civil Procedure, sec- 
tion 56, prescribes regulations, and provides for 
rules to be observed in the case of ‘a male citizen 
of the State of full age hereafter applying to be 
admitted to practice as an attorney, and in the 
courts of record of the State.’ The expression 
‘male citizen’ implies the legislative exclusion of a 
female citizen from this office. An attorney and 
counsellor is an officer of the court. A public office 
is a position of trust and responsibility, and it is 
within a legislative competency to define in the 
public interest the conditions essential to personal 
eligibility. That none but qualified persons should 
be permitted to pursue certain employments, as 
lawyers, physicians, druggists and pilots, seems to 
be a proper governmental regulation in the public 
interest. More recently the propriety of exacting 
special qualifications as the condition of eligibility 
to certain public offices has, in the civil service 
laws, received State and National legislative sanc- 
tion. Such laws rest upon the basis that the pub- 
lic welfare is superior to the personal right of dis- 
qualified individuals to engage in these employ- 
ments, or hold these offices. The right to practice 
law, it was held by the Supreme Court of the 
United States, is not a privilege of a citizen of the 
United States within the meaning of the fourteenth 
amendment of the United States Constitution, Brad- 
well’s case affirming the decision of the court of 
Illinois in the case cited. The power of the court 
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to admit attorneys and counsellors is not in this 
State an incident to its general jurisdiction, but 
since the organization of the State has been exer- 
cised, either under the express provisions of the 
Constitution or of statutes. The Constitution of 
1777 provides that ‘all attorneys, solicitors and 
counsellors at law hereafter to be appointed, be ap- 
pointed by the court, and licensed by the first 
judge of the court in which they shall respectively 
plead or practice, and be regulated by the rules 
and orders of the said court.’ The rules adopted 
are found in Coleman and Caine’s cases. The sec- 
ond Constitution, adopted in 1822, omitted any ref- 
erence to this subject, but in 1823 a statute was 
passed which was subsequently incorporated in the 
Revised Statutes, which provided that ‘ counsellors, 
solicitors and attorneys shall be appointed and 
licensed to practice by the several courts of law 
and equity,’ and providing that the Supreme Court 
should prescribe rules for admission in that court, 
and the chancellor in the equity court. The Con- 
stitution of 1846 contained the provision: ‘ Any 
male citizen of the age of 21 years, of good moral 
character, and who possesses the requisite qualifica- 
tions of learning, shall be entitled to practice in all 
the courts in this State.’ This provision was in- 
serted because it was thought the rules of admis- 
sion prescribed by the courts were too rigid. By 
reference to the debates it cannot be discovered 
that the use of the word ‘male’ was other than as 
a matter of course. It elicited no comment. This 
provision, after some discussion, was adopted in 
place of a proposed provision that the courts should 
not ‘prohibit any citizen from practicing as an at- 
torney and counsellor in any court, except for want 
of good moral character.’ The amended sixth ar- 
ticle of the Constitution, which went into effect in 
1870, omitted this provision. Before this time the 
propriety of admitting women to practice began to 
be discussed. It is understood that in Iowa a 
woman was admitted in 1869. The propriety of 
admitting women to practice must have been pres- 
ent to the mind of the Legislature of 1871, by 
which the law now forming the section of the Code 
of Civil Procedure, first above cited, was enacted. 
The word ‘male’ was re-enacted in the Code of 
1876. If the Legislature had intended to extend 
eligibility to women the word ‘male’ would not 
have been continued in the Code, since the Consti- 
tution of 1870 gave the power to reject it. In 
view of our peculiar Constitutional and legislative 
enactments, the action of other States serves to in- 
dicate the growth of liberal opinion in those States, 
but does not much aid us in the construction of our 
own law. In Massachusetts, in 1881, a similar ap- 
plication was denied under a statute which used 
the words ‘a citizen,’ in defining eligibility. The 
Legislature of the Commonwealth has since, by 
statute, extended the privilege to women. In Con- 


necticut, under a statute allowing ‘ such persons as 
are qualified therefor’ to be admitted, the Supreme 
Court in 1882 granted the application of a woman. 
In Illinois the court denied such an application, but 


the Legislature subsequently changed the law. 
Also in Wisconsin the Legislature also subsequently 
changed the law. The United States Court of 
Claims refused to admit a woman. The United 
States Supreme Court also refused, A recent news- 
paper item states that 48 women have been admit- 
ted to the bar in the United States, who are en- 
gaged in the practice of the profession, or in the 
work connected with it. The first admission was 
in Iowa in 1869. The States, and the order in 
which they were admitted are as follows: Iowa, 3; 
Missouri, 2; Michigan, 6; Utah, 1; District of 
Columbia, 3; Maine, 1; Ohio, 4; Illinois, 7; Wis- 
consin, 5; Indiana, 2; Kansas, 3; Minnesota, 1; 
California, 3; Connecticut, 1; Massachusetts, 1; 
Nebraska, 1; Washington Territory, 1; Pennsyl- 
vania, 1. It would be possible, by starting with 
the postulates that citizenship implies eligibility to 
office, and that the extension of eligibility to males 
is not the denial of it to females, to reach the con- 
clusion that since females are not expressly ex- 
cluded their eligibility exists. Such reasoning is 
specious, but unsound, and fails to take notice of 
the fact that in this respect a change in our laws 
does not, without special legislative action, follow a 
change in public opinion, if indeed, as we are quite 
willing to be convinced, public opinion has changed. 
Our conclusion is that under the existing law in 
this State the application must be denied.” See 
Hail case, 50 Conn. 131; 8. C., 47 Am. Rep. 625; 
Robinson's case, 131 Mass, 376; 8. C., 41 Am. Rep. 
239. In Leonard case, 12 Oregon, 93, it was held 
that a woman is not entitled to admission, although 
she founds her application on a certificate of ad- 
mission in Washington Territory. 


In Banks v. West Publishing Co., 27 Fed. Rep. 57, 
Judge Brewster, in speaking of the claim that the 
State has copyright in judicial opinions, said: 
‘¢ This claim seems to rest upon the idea that the 
State, as an entity independent of its citizens, or as 
a whole combined of all its individuals, has a prop- 
erty right in the laws and judicial opinions outside 
of, and beyond that vested separately in each citi- 
zen. I conceive this to be an error. Each citizen 
is a ruler—a law maker —and as such has the 
right of access to the laws he joins in making, and 
to any official interpretation thereof. If the right 
of property enters into the question, he is a part 
owner, and as such cannot be deprived of equal ac- 
cess by his co-owners. Could a majority of a legis- 
lative Assembly debar the minority from participa- 
tion in the deliberations, or a knowledge of the ac- 
tion of the Assembly? The majority may bind the 
minority to the action it determines, but cannot 
withhold knowledge thereof. So, the majority of 
the citizens of a State —in a larger sense, the law- 
makers— may determine the conduct of all, but 
can knowledge of what is determined be withheld. 
This of course is more emphatically true as to the 
statutes, but also true as to judicial opinions, which 
though not laws, are official interpretations of law. 
The mere judgment for or against the plaintiff of 
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were not actuated by pure and honorable motives 
and correct principles the instances of misconduct 
would be far more numerous. Integrity is the rule 
among us, and dishonesty is the rare exception.” 
Also the following on a duty of statesmanship. 
‘Tt is a reproach to American statesmanship that 
no tribunal, judicial or otherwise, has yet been con- 
stituted with undoubted authority to pass upon the 
validity of an election of a presidential elector. 
Twice in our history have we been warned of the 
great danger to the peace of our country, if not, in- 
deed, to the very existence of our institutions, re- 
sulting from this omission. Nothing is more cer- 
tain than that, sooner or later, we shall split upon 
this rock if we go on without an amendment either 
of the Constitution or of the law; and yet nothing 
is done, because the men who, for the time being, 
hold the interests of fifty million people in their 
hands, will agree to nothing until they are sure it 
will help their party in the next election. It will 
take a broader statesmanship than this to save our 
country from a great peril.” 


Mr. George Ticknor Curtis sends us his able and 
interesting argument in the case of Snow v. United 
States, delivered in the United States Supreme 
Court a few weeks ago. Snow was a Mormon, in- 
dicted under the Edmonds act, for ‘‘ cohabiting 
with more than one woman.” The evidence showed 
that he ‘‘lived exclusively with one of his wives, 
and had no association with either of the others 
which would have been in any degree improper in 
any other gentleman, but he had acknowledged 
them all to be his wives.” A case of ‘‘sealed” 
wives. The trouble with ail this sort of thing is 
that the Mormon has the power to break the seal, 
So weak is human nature that there is no telling 
when the impulse to break the seal may seize him. 
We suppose it is bigamy for a man to marry two 
wives, although toward the second he may have 
been ‘‘chaste as ice, pure as Snow.” We are sorry 
to find Mr. Curtis arguing from the fact that 
polygamy was sanctioned and regulated by the law 
of Moses, and never prohibited by our Saviour. He 
might just as well argue in favor of incest from the 
apparent fact that the first brothers and sisters must 
have intermarried. 


Although our Assembly have defeated the Civil 
Code — for the present —it may not be uninterest- 
ing to learn that codification is working well in 
England. Mr. Chalmers, who drew the Bills of 
Exchange Act, says in the Law Quarterly Review 
for April: ‘‘The act has now been in operation for 
more than three years, so that some estimate can be 
formed as to its result. Merchants and bankers say 
that it is a great convenience to them to have the 
whole of the general principles of the law of bills, 
notes and cheques contained in a single act of one 
hundred sections. As regards particular cases 
which arise, it is very seldom necessary to go be- 
yond the act itself. It surely must be a great ad- 





vantage to foreigners who have English bill trans- 


actions to have an authoritative statement of the 
English law on the subject in an accessible form. 
If I could do the work over again I certainly could 
do it better, and should profit by past experience. 
But as it is, the act has given rise to little or no liti- 
gation. Its construction has twice been adverted 
to in reported cases, and there is one direct de- 
cision upon it, but in that case it was admitted that 
the act correctly reproduced the common law.” In 
the same article Mr. Chalmers points out the differ- 
ence between a Code and a digest: ‘‘ By a Code, | 
mean a statement under the authority of the Legis 
lature, and on a systematic plan, of the whole of 
the general principles applicable to any given 
branch of the law. A Code differs from a digest 
inasmuch as its language is the language of the 
Legislature, and therefore authoritative; while the 


propositions of a digest merely express what is, in 


the opinion of an individual author, the law on any 
given subject. In other words, the propositions of 
a Code are law, while the propositions of a digest 
may or may not be law.’ 
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- General Term of the Supreme Court of this 

State, in the Third Department, have denied 
Miss Kate Stoneman’s application for admission to 
the bar. Miss Stoneman, the court said, was 
qualified for admission,” except that her se: 
against her. Judge Landon, delivering the opinion, 
said: ‘*The statute Code of Civil Procedure, sec 
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tion 56, 
rules to be observed in the case of 
of the State of full age hereafter applying to be 
admitted to practice as an attorney, and in the 
courts of record of the State.’ The expression 
‘male citizen’ implies the legislative exclusion of a 
female citizen from this An attorney and 
counsellor is an officer of the court. A public office 
is a position of trust and responsibility, and it is 


a male citizen 


oflice. 


within a legislative competency to define in the 
public interest the conditions essential! to personal 
eligibility. That none but qualified persons should 
be permitted to pursue certain employments, as 
lawyers, physicians, druggists and pilots, seems to 
be a proper governmental regulation in the public 
interest. More recently the propricty of exacting 
special qualifications as the condition of eligibility 
to certain public offices has, in the civil service 
laws, received State and National legislative sanc- 
tion. Such laws rest upon the basis that the pub- 
lic welfare is superior to the personal right of dis 
qualified individuals to engage in these employ- 
ments, or hold these offices. The right to practice 
law, it was held by the Supreme Court of the 
United States, is not a privilege of a citizen of the 
United States within the meaning of the fourteenth 
amendment of the United States Constitution, Brad- 
well’s case affirming the decision of the court of 
Iinois in the case cited. The power of the court 
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to admit attorneys and counsellors is not in this 
State an incident to its general jurisdiction, but 
since the organization of the State has been exer- 
cised, either under the express provisions of the 
Constitution or of statutes. The Constitution of 
1777 provides that ‘all attorneys, solicitors and 
counsellors at law hereafter to be appointed, be ap- 
pointed by the court, and licensed by the first 
judge of the court in which they shall respectively 
plead or practice, and be regulated by the rules 
and orders of the said court.’ The rules adopted 
are found in Coleman and Caine’s cases. The sec- 
ond Constitution, adopted in 1822, omitted any ref- 
erence to this subject, but in 1823 a statute was 
passed which was subsequently incorporated in the 
Revised Statutes, which provided that ‘ counsellors, 
solicitors and attorneys shall be appointed and 
licensed to practice by the several courts of law 
and equity,’ and providing that the Supreme Court 
should prescribe rules for admission in that court, 
and the chancellor in the equity court. The Con- 
stitution of 1846 contained the provision: ‘ Any 
male citizen of the age of 21 years, of good moral 
character, and who possesses the requisite qualifica- 
tions of learning, shall be entitled to practice in all 
the courts in this State.’ This provision was in- 
serted because it was thought the rules of admis- 
sion prescribed by the courts were too rigid. By 
reference to the debates it be discovered 
that the use of the word ‘ male’ was other than as 
a matter of course. It elicited no comment. This 
provision, after some discussion, was adopted in 
place of a proposed provision that the courts should 
not ‘prohibit any citizen from practicing as an at- 
torney and counsellor in any court, except for want 
of good moral character.’ The amended sixth ar- 
ticle of the Constitution, which went into effect in 
1870, omitted this provision. Before this time the 
propriety of admitting women to practice began to 
be discussed. It is understood that in Iowa a 
woman was admitted in 1869. The propriety of 
admitting women to practice must have been pres- 
ent to the mind of the Legislature of 1871, by 
which the law now forming the section of the Code 
of Civil Procedure, first above cited, was enacted. 
The word ‘male’ was re-enacted in the Code of 
1876. If the Legislature had intended to extend 
eligibility to women the word ‘male’ would not 
have been continued in the Code, since the Consti- 
tution of 1870 gave the power to reject it. In 
view of our peculiar Constitutional and legislative 
enactments, the action of other States serves to in- 
dicate the growth of liberal opinion in those States, 
but does not much aid us in the construction of our 
own law. In Massachusetts, in 1881, a similar ap- 
plication was denied under a statute which used 
the words ‘a citizen,’ in defining eligibility. The 
Legislature of the Commonwealth has since, by 
statute, extended the privilege to women. In Con- 
necticut, under a statute allowing ‘ such persons as 
are qualified therefor’ to be admitted, the Supreme 
Court in 1882 granted the application of a woman. 
In Illinois the court denied such an application, but 
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the Legislature subsequently changed the law. 
Also in Wisconsin the Legislature also subsequently 
changed the law. The United States Court of 
Claims refused to admit a woman. The United 
States Supreme Court also refused. A recent news- 
paper item states that 48 women have been admit- 
ted to the bar in the United States, who are en- 
gaged in the practice of the profession, or in the 
work connected with it. The first admission was 
in Iowa in 1869. The States, and the order in 
which they were admitted are as follows: Iowa, 3; 
Missouri, 2; Michigan, 6; Utah, 1; District of 
Columbia, 3; Maine, 1; Ohio, 4; Illinois, 7; Wis- 
consin, 5; Indiana, 2; Kansas, 3; Minnesota, 1; 
California, 3; Connecticut, 1; Massachusetts, 1; 
Nebraska, 1; Washington Territory, 1; Pennsyl- 
vania, 1. It would be possible, by starting with 
the postulates that citizenship implies eligibility to 
office, and that the extension of eligibility to males 
is not the denial of it to females, to reach the con- 
clusion that since females are not expressly ex- 
cluded their eligibility exists. Such reasoning is 
specious, but unsound, and fails to take notice of 
the fact that in this respect a change in our laws 
does not, without special legislative action, follow a 
change in public opinion, if indeed, as we are quite 
willing to be convinced, public opinion has changed, 
Our conclusion is that under the existing law in 
this State the application must be denied.” See 
Hall case, 50 Conn. 131; 8. C., 47 Am. Rep. 625; 
Robinson's case, 131 Mass, 376; 8. C., 41 Am. Rep. 
239. In Leonard case, 12 Oregon, 93, it was held 
that a woman is not entitled to admission, although 
she founds her application on a certificate of ad- 
mission in Washington Territory. 

In Banks v. West Publishing Co., 27 Fed. Rep. 57, 
Judge Brewster, in speaking of the claim that the 
State has copyright in judicial opinions, said: 
‘‘This claim seems to rest upon the idea that the 
State, as an entity independent of its citizens, or as 
a whole combined of all its individuals, has a prop- 
erty right in the laws and judicial opinions outside 
of, and beyond that vested separately in each citi- 
zen. I conceive this to be an error, Each citizen 
is a ruler—a law maker—and as such has the 
right of access to the laws he joins in making, and 
to any official interpretation thereof. If the right 
of property enters into the question, he is a part 
owner, and as such cannot be deprived of equal ac- 
cess by his co-owners. Could a majority of a legis- 
lative Assembly debar the minority from participa- 
tion in the deliberations, or a knowledge of the ac- 
tion of the Assembly? The majority may bind the 
minority to the action it determines, but cannot 
withhold knowledge thereof. So, the majority of 
the citizens of a State —in a larger sense, the law- 
makers— may determine the conduct of all, but 
can knowledge of what is determined be withheld. 
This of course is more emphatically true as to the 
statutes, but also true as to judicial opinions, which 
though not laws, are official interpretations of law. 
The mere judgment for or against the plaintiff of 
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course decides the case, but that often furnishes lit- 
tle insight into the questions considered and deter- 
mined. The opinions, at least those of the highest 
tribunal, are always considered as official interpre- 
tations of law, both statute and common, and as 
such binding upon all citizens. The same argu- 
ment which supports the State’s claim of property 
in judicial opinions supports that of property in 
statutes. The State pays the judges, and there- 
fore owns the product of their official toil. The 
same is true as to legislators. But though such 
would be my views in the absence of prior adjudi- 
cations, I find that the English courts generally sus- 
tain the crown’s proprietary rights in judicial opin- 
ions, * * * Some of the decisions place the 
right upon the crown, that the crown is bound to 
see that correct copies of the Bible, laws, and judi- 
cial opinions are furnished the people. Others that 
the crown pays the judges who pronounce the 
opinions. Blackstone rests the right on grounds of 
political and public convenience. * * * In 
view of this consensus of opinion on the other side 
of the waters, of the fact that the common law is 
in force in this country, so far as compatible with 
our system of government and the condition and 
wants of society, and that a mere change in the 
locus of the governing power from the crown to the 
people ought not to work material change in the 
extent of that power, it may be that due regard for 
settled law forbids a decision in accord with the 
views I have expressed. It is worthy of remark 
however that on this side of the waters the proprie- 
tary right of the State in statutes or judicial opin- 
ions has never been affirmed, unless in a late case in 
the Supreme Court of Errors of Connecticut.” 
The decision however was put on statutory grounds, 


— —— 


LIFE TENANT AND REMAINDERMAN. 
L. 
HF relative rights and obligations of life tenants 
and remaincermen who are interested in the same 
property will constitute the subject of this article. 

The life tenant owes to the remainderman the duty 
of paying the annual taxes imposed upon the prop- 
erty. Deraismes v. Deraismes, 72 N. Y. 154; Whitson 
v. Whitson, 53 id. 479; Varney v. Stevens, 22 Me. 331; 
Cairns v. Chobert, 3 Edw. Ch. 312; Lawrence v. Hol- 
den, 3 Bradf. 142; Stillwel? v. Doughty, 2 id. 311; Ar- 
nold v. Mower, 49 Me. 561; Carter v. Youngs, 42 Super. 
Ct. 418; King v. King, 41 id. 516; Sidenberg v. Ely, 90 
N. Y. 257; Bocth v. Ammerman, 4 Bradf. 129; Lansing 
v. Lansing, 45 Barb. 182; Wade v. Malloy, 16 Hun, 226; 
Pierce v. Burroughs, 21 Alb. L. J. 277; 8S. C., 58 N. H. 
302. 

The terms of the instrument creating the two es- 
tates may however be such as to exonerate the life 
tenant from the performance of a duty owing to the 
remainderman, and impose the burden of it on the 
latter. This was expressly held in Mosely v. Marshall, 
22 N. Y. 200. 

In this case the testator devised all his real estate, 
and the rents, issues and profits thereof, to his widow, 
and remainder to the persons to whom his residuary 
personal estate was bequeathed. He directed that his 
debts should be paid out of his ‘personal property, if 





sufficient, and if not,that they were to remain a charge 
upon his real estate till after the termination of his 
wife’s life estate, and be then paid out of such real es- 
tate. He also directed his executor to defer the pay- 
ment of certain mortgages upon his real estate till his 
wife’s decease, or to make new loans in place of them, 
payable after her death. The court decided that the 
executor was bound to keep down the interest on the 
mortgages during the widow’s life out of the resi- 
duary estate, and thatthe widow was entitled to the 
full rents and profits without diminution for such in- 
terest. After alluding to the fact that the mortgages 
themselves had been charged (as they necessarily 
would be without any provision to that effect) on the 
estate of the remainderman, the court disposes of the 
question of interest in the following argument: ‘* The 
interest was left unprovided for; but it, as well as the 
principal, was a lien upon the mortgaged prem- 
ises. The testator has not however distinctly 
attached the burden of it to either of the es 
tates which he erected in the land, unless as an 
incident to the debt it is charged upon the same 
estate which is burdened with the principal. But 
there is a clear general intention that the devisee for 
life should have the rents and profits of the estate that 
precludes the idea of a deduction for interest; and 
that disposition, as has been stated, must be satisfied, 
though the devise of the residue should be curtailed. 
Before awarding to the residuary devisees their inter- 
ests under the will, we must see that all those having 
specific gifts are satisfied; for the very idea of a resi- 
due is what is left after satisfying all the other dispo- 
sitions of the will. If we take the interest out of the 
rents and profits, we reduce the provision intended 
for the widow; but a similar effect is not produced as 
to the respondents by taking it out of the estate in re- 
mainder, for that being a residue, is liable for all such 
deductions; and therefore no one is disappointed by 
failing to receive the provision certainly made to him 
by the testator.” 

A strong argument against paying the interest out 
of the estate of the remainderman was made, based 
upon the fact that the testator contemplated that his 
personal property would be insufficient to pay his 
debts in full, and yet that he directed them to be paid 
out of it until exhausted, and this left the executor 
without funds to pay the interest as it fell due. In 
answer the court said: ‘‘If the subject of the accruing 
interest had occurred to his mind, he might have pro- 
vided forit in one or more of various ways. He might 
have directed the reservation of a portion of the per- 
sonalty sufficient, according to the ordinary chances of 
life, to have kept itdown during the continuance of 
her particular estate; or he might have provided for 
the purchase of a life annuity for that purpose. Much 
of the argument on the part of the respondents is 
based upon the incongruity of repeated borrowings 
to meet the semi-annual interest upon the mortgages, 
which it is presumed could scarcely have been con- 
templated ; and I think the objection has considerable 
weight. But if we assume that the omission to pro- 
vide for the interest was an inadvertence, as I pre- 
sume it was, the objection is less formidable.” 

But it requires a clear case to justify the court in 
exonerating the life tenant from the burden which the 
law imposes on him, and compelling the remainder- 
man to discharge his obligation instead of the life ten- 
ant. This must be shown to have been the positive 
intention of the creator of the two estates. Deraismes 
v. Deraismes, 72 N.Y. 154; Lawrence v. Holden, 3 Bradf. 
142; DeWitt v. Cooper, 18 Hun, 68. 

In Lawrence v. Holden the testator gave his widow 
the use of a dwelling-house for life, ‘free and clear of 
all incumbrances.”’ The surrogate held that the exec- 
utors were not bound to pay taxes, but that they 
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must be paid by the widow herself. ‘‘1t is contended 
on the part of the widow that the executors are bound 
to pay the current taxes and assessments upon the 
dwelling-house devised to the widow for life. My 
opinion is otherwise. The general rule undoubtedly 
compels the life tenant to keep down accruing charges 
on the estate unless in case of assessments which con- 
stitute a permanent improvement. T7Zo constitute an 
exception to that rule requires a clear provision. This 
is supposed to be contained in the words ‘free and 
clear of all incumbrances;’ but generally a will is in- 
terpreted as taking effect at the testator’s decease, un- 
less the language gives ita future effect. * * * It 
is very apparent from this that by incumbrances he 
imeant only such as existed at the time of his death— 
such as were then owing for debts by him. Again tak- 
ing the whole scope of the will, and the particularity 
with which provision is made in detail for various con- 
tingencies,it is remarkable,if he intended the executors 
to keep down the taxes on the dwelling-house, that he 
did not provide a fund for that purpose. Such a direc- 
tion, if it had been made, would have required a con- 
tinuing trust during her life, the charge being annual, 
and not occasional.” 

The taxes which are assessed against an entire fund, 
out of which the executors are required to invest a 
particular sum for the benefit ofa cestui que trust for 
his life, cannot be charged even ratably against the in- 
terest of the sum so directed to be invested, so long as 
the executors have failed, and continue to fail, to set 
it apart, and invest it by itself as a particular fund for 
the benefit of the beneficiary named. Wells v. Knight, 
5 Hun, 52. In this case it appeared that the testator 
directed his executors to set apart and invest for the 
benefit of his wife the sum of $16,000, and pay her the 
interest. The executor never in fact set apart this 
sum, or any particular sum, for the wife, but invested 
all of the trust funds in their hands without separat- 
ing them. The wife was paid interest on the amount 
to be invested for her out of the income of the general 
estate. The question which was presented was 
whether or not she was chargeable with a proportion- 
ate amount of the taxes paid by the executors upon 
the general estate. The court said: “It was the duty 
of the defendants to invest the sum of $16,000, as di- 
rected by the will of the testator, Nahum W. Patch. 
If they had done that, and the fund had been assessed 
for taxes, and they had paid the same, the question 
would have been more distinctly presented which has 
been argued before us, namely, whether such taxes 
should be discharged out of the interest accruing from 
the general estate of the testator. * * * There is 
good reason for holding that whenasum specified is 
directed to be invested, and the interest or income 
thereof, whatever it may be, is given to a legatee, the 
taxes are chargeable upon the particular fund, and not 
upon the general estate, unless acontrary contention 
is manifested in the will. * * * Buta legatee can- 
not be charged with taxes not assessed upon the fund, 
or which the executor has not been compelled to pay 
by reason of such assessment. Itis only after a fund 
has been set apart and the income of that has been 
given, that the income is subjected to diminution by 
the payment of taxes.’’ To same effect, Oliver v. Liv- 
ingston, 12 N. Y. Week. Dig. 422. 

The life tenant must keep down the interest upon in- 
cumbrances upou the property. Mosely v. Marshall, 
27 Barb. 42; S. C., 22 N. Y. 202; Carter v. Youngs, 42 
Super. Ct. 418; House v. House, 10 Paige, 158; Gelston 
v. Sheldon, 16 Hun, 143; Boothv. Ammerman, 4 Bradf. 
129; Gillepsie v. Brooks, 2 Redf. 349; Hepburn v. Hep- 
burn, 2 Bradf. 74; Wade v. Malloy, 16 Hun, 226; Shel- 
don v. Ferris, 45 Barb. 124; Swaine v. Perrine, 5 Johns. 
Ch. 482. 

The life tenant is bound to keep the property in 





repair. Gillepsie v. Brooks, 2 Redf. 349; Hepburn v. 
Hepburn, 2 Bradf. 74; De Witt v. Cooper, 18 Hun, 69. 

If a trust is interposed between him and the enjoy- 
ment of the property, the commissions of the trustee 
and the necessary expenses of the trust are a charge 
upon the income, and must be deducted, only the bal- 
ance being payable to the life beneficiary. Whitson v. 
Whitson, 53 N. Y. 479; Booth v. Ammerman, 4 Bradf. 
129; Comman v. Comman, 2 Den. 211; Stubbs v. Stubbs, 
4 Redf. 170; Pinckney v. Pinckney, 1 Bradf. 269. 

lt is not essential to the application of the rule re- 
quiring the life tenant to pay taxes, interest, commis- 
sions, etc., that the life estate and the remainder 
should have been created by the same instrument, nor 
that the life tenant should be under no obligation to 
pay any consideration for the enjoyment of his estate. 
This was expressly decided in Carter v. Youngs, 42 
Super. Ct.418. The plaintiff in this case had leased to 
the defendant for the term of his natural life certain 
premises upon an annual rent of $1. The action was 
brought to have a receiver appointed to collect the 
rents for the fpurpose of paying taxes and interest 
which the defendant had suffered to accumulate till 
they were threatening the destruction of the interests 
of the plaintiff in the reversion. Whether the life 
tenant under such a lease owed to the remainderman, 
or rather the reversioner, the duty of paying annual 
taxes and intercst was therefore the only question in- 
volved. The courtsaid: ‘‘ The general equitable prin- 
ciple which apportions the charges upon real estate 
ratably between owners entitled to possession and as 
reversioners or remaindermen is not disputed. It is 
however contended that the principle is inapplicable in 
the case of a lease whereby rent is reserved. A dis- 
tinction is attempted to be drawn between a life ten- 
ant having a freehold estate and a mere lessee for life 
on rent, who it is said has no part of the ownership, 
but simply a right of possession. Itis urged that the 
reason why a tenant for life should keep down the 
taxes and interest on incumbrances is that in equity 
every part of the ownership of real estate should bear 
a ratable proportion of the incumbrances thereon; 
but that where parties contract for the use of land for 
a longer or shorter period, fora certain or uncertain 
term for years or for life, and fix for themselves the 
terms and conditions upon which the land is de- 
mised, this equitable doctrine is inapplicable, and 
should not be invoked. Such a distinction is not well 
founded, and cannot be maintained. The obligation 
of the life tenant does not rest in covenant, express or 
implied, but in equity, and exists asan incident to the 
estate. When therefore one contracts for a life estate 
he must be supposed to contract with reference to the 
incidents thereto attached. The reservation of rent 
does not change the nature of the estate, nor create an 
equity in favor of the tenant for life paramount to that 
of the reversioner or remainderman. If there be any 
presumption from such reservation,it is that the amount 
of rent is fixed with reference to the obligations inci- 
dent to the estate, nor as superseding them. A tenant 
for life acquires a freehold by virtue of the term, irre- 
spective of the manuer iu which the estate is created, 
whether by operation of law, by grant, demise, gift 
or purchase; and a charge upor the estate, whether by 
way of rent, comity or otherwise, does not affect the 
nature of the case. In the present case there is noth- 
ing in the language of the demise from which it can be 
inferred that any other or different rule should apply 
than that ordinarily incident to estates for life, how- 
ever created.” 

While the opinion in this case is comprehensive 
enough to include a case in which the life tenant is re- 
quired to pay an annual rent substantially equal in 
amount to the value of the use of the property, it is 
clear that what was said on this point is obiter, as 
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only a nominal rent was reserved by the reversioner. 
Moreover the concluding portion of the opinion in- 
clines to the view that the reservation of a rent prac- 
tically equal in value to the use of the premises would 
create apresumption that the parties intended that 
nothing more should be paid by the life tenant. It is 
as follows: “If it be conceded that the defendant 
would have been subjected to an equitable liability in 
favor of the plaintiff or their grantees of the reversion, 
to keep down the taxes during his term, but for the 
words ‘at the annual rent of $1,’ inserted in the ha- 
bendum clause, it is difficult to perceive upon what 
ground the mere reservation of that nominal sum by 
way of annual rental, without covenant or condition, 
can be deemed to cancel or discharge that liability, or 
merge, as it were, in a paramount liability. The infer- 
ence that such rent was intended to represent the fair 
annual value of the land, and to constitute an adequate 
compensation for its use, free of all other charges from 
the lessee for life to the remainderman or reversioner, is 
warranted neither by the language of the instrument 
nor the circumstances of the cuse. 

The intention of the parties, when ascertained, is to 
govern in the interpretation of contracts. Where the 
annual rent is abont equivalent to or exceeds the ren- 
tal value of the property, it would be contrary to the 
intention of both parties to compel the life tenant to 
pay, in addition, interest on incumbrances and taxes, 
and keep the property in repair. The following au- 
thorities, in addition to those already cited, sustain 
the general doctrine that taxes, interest, commissions, 
expenses, repairs, etc., must come out of the life es- 
tate: Holcombe v. Holcombe, 27 N. J. Eq. 473; Doane 
v. Doane, 36 Vt. 485-489; Pearson v. Chace, 10 R. I. 
455; Barnum v. Barnwm, 42 Md. 255, 320-3; Hayward 
v. Cain, 110 Mass. 275. 

In Marshall v. Crowther, 2 Ch. Div. 199; S. C., 16 
Moak’s Eng. Rep. 726, the court held that as between 
the life tenant and remainderman of real estate on 
which the debts of the testator had been charged, the 
interest on the debts from the death of the testa- 
tor must be paid by the life tenant, and the principal 
sum come out of the remainderman’s estate. 

Assessments for public improvements are to be paid 
by both life tenant and remainderman. They are ap- 
portioned between them. This doctrine of apportion- 
ment rests upon the presumption that the remainder- 
man is benefited by the improvement. De Witt v. 
Cooper, 18 Hun, 69; Plympton v. Boston Dispensary, 
106 Mass. 547; King v. King, 41 Super. Ct. 516; Peck 
v. Sherwood, 56 N. Y. 615; Williams v. Cox, 3 Edw. 
Ch.178; In re Miller, 1 Tucker, 346; Gunning v. Car- 
man, 3 Redf. 69; Fleet v. Dorland, 11 How. Pr. 489; 
Stillwell v. Doughty, 2 Bradf. 311; Parkinson v. Park- 
inson, id. 77; Lawrence v. Holden, 3 id. 142. 

Insurance premiums are likewise apportioned be- 
tween life tenant and remainderman. Peck v. Sher- 
wood, supra; Cromwell v. Kirk, 1 Den. 599; De Witt v. 
Cooper, 18 Hun, 69. 

In Cromwell v. Kirk the court held that not only are 
assessments and insurance premiums apportionable, 
but also items for flagging, building fence, lightning 
rods, marble mantels, and trees and vines. In just 
what manner these particular burdens should be ap- 
portioned is not very well settled. 

In Gunning v. Carman, supra, the court held that 
the remainderman must pay the assessment, and the 
life tenant interest thereon during his life. But sup- 
pose the assessment or other apportionable obligation 
must be paid at once, and the parties desire at that 
time to finally settle and adjust their respective equi- 
ties, in what proportion shall the burden be imposed 
upon them respectively ? 

The true rule in such case is clearly stated in Mosely 
v. Marshall, 22 N. Y. 206, where the court say: ‘In 





this class of cases the wife as doweress has no equity 
to shift the whole burden of the incumbrance upon 
the heir or devisee, for the mortgage qualifies her es- 
tate equally with the inheritance. The courts there- 
fore require a coniribution from the owners of each 
estate, which they adjust upon principles of equity, 
charging the dowress with interest upon one-third of 
the debt which it is forborne, and in the case of a re- 
demption with such a proportion of it as would be equal 
to the value of a life annuity of the amount of the an- 
nual interest she was required to pay while the debt was 
continued.” 

Whileit is true that the incumbrance in this case 
was a mortgage, the priuciple applies with equal force 
to any charge upon the whole estate, the full amount 
of which neither is bound to pay. The true doctrine is 
to consider that every apportionable lien upon the 
property is payable by the remainderman at the 
death of the life tenant, with the duty rest- 
ing upon him to keep down the interest, and then 
determine what is the present value of an annuity 
upon his life equal in amount to the interest annually 
payable, and that present value is the amount which 
the life tenant must contribute in discharge of the ap- 
portionable lien or claim. 

In House v. House, 10 Paige, 158, the court decided 
as in Mosely v. Marshall, that when an incumbrance 
on the property is paid off the widow must ‘‘ contrib- 
ute toward such payment a sum which will be equal 
to the then value of an annuity of the amount of one- 
third of the interest upon the sum unpaid at her hus- 
band’s death, for the residue of her life.” 

In Plympton v. Boston Dispensary, the court held 
that an assessment as between life tenant and re- 
mainderman is the sameas an incumbrance on the 
whole estate. Where the life tenant is living the prob- 
able duration of his life on the basis of annuity tables, 
multiplied by the annual interest on the assessment, 
produces the amount he must contribute; but where 
he dies before the assessment is apportioned, his estate 
contributes only the interest on the assessment to the 
time of his death. This was held in Gunning v. Car- 
man, 3 Redf. 73. 

The law confers upon the life tenant certain rights 
in the property. He has aright to take estovers from 
the premises. These are of three kinds. Sufficient 
wood to repair and burn in the house; sufficient wood 
to construct and repair implements of husbandry; 
sufficient wood to repair hedges and fences. Smith v. 
Jewett, 40 N. H. 5382; 2 Bl Com. 35; 1 Washb. Real 
Prop. 115. 

The amount of wood taken however must be reason- 
able. 2 Bl. Com. 122; 1 Washb. Real Prop. 116; Sarbs 
v. Sarbs, 3 Sandf. Ch. 601. All the authorities recognize 
this rule. 

He cannot cut more than he needs for present use. 
Georges v. Stanfield, Cro. Eliz. 503. He must cut 
only what is fit for the purpose. If he sells it and with 
proceeds purchases other wood suitable for his use he 
is guilty of waste. Simmons v. Norton,7 Bing. 640; 
Phillips v. Allen, 7 Allen, 117. The wood must be used 
upon the premises and not elsewhere. White v. Cutler, 
17 Pick. 248; Cook v. Cook, 11 Gray, 123. 

But in Webster v. Webster, 33 N. H. 26, it was held 
where there was a farm and outlands, and it had 
been customary to cut from the farm for the use of the 
dwelling-house on the outlands, that such use of the 
wood was proper. Andin Owen v. Hyde, 6 Yerg. 334, 
it was decided that a widow, who has a life estate in 
several parcels assigned to her for her dower, may take 
wood from one parcel to burn in her dwelling-house 
upon another, or to make repairs upon another. See 
also Padelford v. Padelford, 7 Pick. 152; Dalton v. Dal- 
ton, 7 Tred. Eq. 197; and Gardner v. Dering, 1 Paige, 
573. The life tenant has no right to use timber on the 
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premises for the purpose of burning brick. Livingston 
v. Reynolds, 2 Hill, 157; 8. C., 26 Wend. 115. Where 
the entire tract is uncultivated and consists largely of 
wood land, the life tenant may cut part of the timber 
to fit the land for cultivation. Kidd v. Dennison, 6 
Barb. 9;1 Washb. Real Prop. 128; Crockett v. Crockett, 
2 Ohio St. 180; Davis v. Gillman, 5 Ired. Eq. 311; Hast 
ings v. Crunckleton, 3 Yeates, 261; Findlay v. Smith, 6 
Munf. 134; Alexander v. Fisher, 7 Ala. 514; Ballentine 
v. Poyner, 2 Hayw. 110; Owen v. Hyde, 6 Yerg. 234; 
Harder v. Harder, 26 Barb. 409. 

In McGregor v. Brown, 10 N. Y. 114, the court de- 
cided that a life tenant had no right to cut an acre of 
timber on a farm containing 240 acres, of which about 
eighty acres were covered with timber, even though 
the wood was cut for the express purpose of clearing 
and seeding the land. 

Where timber is blown down by the wind, the wood 
is sold and the proceeds invested, and the interest 
thereon must be paid to the life tenant. On his death 
the principal sum goes to the remainderman. Stone- 
braker v. Zollickoffer, 20 Am. Rep. 389; S. C., 52 Md. 
154, and 36 Am. Rep. 364; Bowles case, 11 Coke, 79; 
Bateman v. Hotchkin, 31 Beav. 486. 

This is likewise the rule where wood is ordered by 
the court to be cut down for the benefit of the prop- 
erty. Story Eq. Juris., § 919; 1 Washb. Real Prop. 
147; Tooker v. Annesley, 5 Lim. 235; Waldo v. Waldo, 
7 id. 261; Bagot v. Bagot, 22 Beav. 509; Stonebraker v. 
Zollickoffer. In this last case the court ruled that the 
life tenant was entitled absolutely to the old trees 
which could not be used for timber, to the tops and 
branches, and the “regular thinnings and trim- 
mings of the trees in the woods.’’ Inthis case the 
timber was blown down. The court said: “And 
where timber has been blown down by wind or severed 
by accidental cause, or has been cut down by a wrong- 
doer, it belongs to the party who has at the time of 
severance the first estate of inheritance. This was 
ruled in Bowles case, 11 Co. 79, and the principle has 
been acted upon in many subsequent cases. And 
where timber has been so severed, the fund arising 
from the sale of it the court will order to be invested 
for the benefit of the estate, that is, the inheritance; 
and according to the later cases, though otherwise in 
some of the earlier ones, the tenant for life, though he 
may be subject to impeachment for waste, if free 
from blame in respect to the particular timber sev- 
ered, will be allowed to receive the interest of the 
fund for life. This is the well-settled rule in cases 
where the timber is cut by order of court for the benefit 
of the estate, and it has been decided that the reason 
and justice of the tule equally apply to the case where 
the timber has been severed by tempest, accident or 
trespass if the tenant be {without fault.’”’ That the 
life tenant cannot fell trees for the purpose of sale is 
of course clear. Robinson v. Kime, 70 N. Y. 151; Me- 
Gregor v. Brown, 10 id. 114; Clemence v. Steere, 1 R. I. 
272; Chase v. Hazleton, 7 N. H. 171; Parkins v. Coxe, 2 
Hayw. 339. 

But in Wilkinson v. Wilkinson, 59 Wis. 557, the 
Wisconsin Supreme Court delared, ‘‘that it is not 
waste for the life tenant to cut down wood or timber 
so as to fix the land for cultivation or pasture, pro- 
vided this does not damage or diminish the value of 
the inheritance, and is conformable to the rules of 
good husbandry.’’ Many authorities are cited on this 
point. 

In Keeler v. Eastman, 11 Vt. 293, the court decided 
that the life tenant may cut and remove dead or de- 
caying timber to give the young trees an opportunity 
to grow. Where land is used as an appendant to the 


mauufacture of some article, the life tenant may use 
the wood on the land for the purpose of carrying on 





that particular business. Den v. Kinney, 2 South. 552; 
Findlay v. Smith, 6 Munf. 134. 

The representatives of a life tenant have a'right to 
emblements, which are crops that are the product of 
annual planting and culture. The following products 
are held to be emblements: Corn, peas, beans, hemp, 
flax, potatoes, melons and hops. 1 Washb. Real Prop. 
102. Of course rye, oats, wheat, barley, and all like 
products fall within the legal meaning of that word. 
The principle which underlies this doctrine of emble- 
ments is that of public policy. ‘The right to take 
them after the termination of the tenancy rests partly 
upon the idea of compensation, but chiefly upon the 
policy of encouraging husbandry by assuring the fruits 
of his labor to the one who cultivates the soil.” 1 
Washb. Real Prop. 102; to the same effect, 2 Bl. Com. 
122; 4 Kent Com. 73. 

The right to emblements exists not only where the 
estate of the life tenant is determined by the act of 
God, but also where the act of the law terminates it, 
as where an estate is granted to aman and his wife 
during coverture, which gives them a contingent es- 
tate for life, their divorce will not destroy the hus- 
band’s right to the crops then in the ground. 2 Bl. 
Com. 123; 5 Rep. 116. But the life tenant cannot 
claim emblements where his estate was determined by 
his own act. 2 Bl. Com. 123; 1 Washb. Real Prop. 
103; 4 Kent Com. 73; Whitmarsh v. Cutting, 10 Johns. 
360; Chesley v. Welch, 37 Me. 106; Hawkins v. Skegg, 10 
Humph. 31; Debow v. Colfax, 5 Halst. 128. 

Of course if the act of the remainderman or rever- 
sioner causes the estate to terminate, the life tenant 
would be entitled to emblements. 1 Washb. Real 
Prop. 103. 

But in order to make good his claim to the emble- 
ments he must show that they were actually planted 
or sowed before the termination of his estate. No 
amount of preparation of the ground will suffice. 
Thompson v. Thompson, 6 Munf. 514; Stewart v. 
Doughty, 9 Johns. 108; Price v. Pickett, 21 Ala. 741; Gee 
v. Young, 1 Hayw. 17; 1 Washb. Real Prop. 103. 

A tenant per autre vie is entitled to the emblements 
on the death of the person on whose life his estate de- 
pends. 2 Bl. Com. 123. A lessor of alife tenant has 
not only the same but greater rights. He is not prej- 
udiced by the act of the lifetenant which would de- 
stroy the life tenant’s right to emblements, provided 
his interest as lessee vests in him before the commis- 
sion by the life tenant of such act. This doctrine 
applies also to an assignee of the life tenant’s estate. 
2 Bl. Com. 123-124; 1 Washb. Real Prop. 104; Cro. 
Eliz. 561; Davis v. Eyton,7 Bing. 154; Bulwer v. Bul- 
wer, 2B. & Ald. 470; Bevans v. Briscoe, 4 Har. & J. 
139. 

The rule isclearly stated by Blackstone: ‘ For in 
those cases where the tenant for life shall not have the 
emblements because the estate determines by his own 
act, the exception shall not reach his lessee, who is a 
third person.”” The crop must have been planted or 
sowed by the life tenant. If the owner of the fee 
sows and then creates a life estate, and the life tenant 
dies before that crop is harvested, he shall not have 
the crop, but it shall goto the remainderman. Grant- 
ham v. Hawley, Hob. 182; 1 Washb. Real Prop. 
104-5. 

Of course the representatives of the life tenant have 
aright to enter and cultivate and harvest the crop 
after the termination of the life estate. 1 Washb. Real 
Prop. 105; Forsythe v. Price, 8 Watts, 282; Humphries 
v. Humphries, 3 Tred. 302. 

But they have no right to exclusive possession. The 
possession is in the remainderman. Hwmphries v. 
Humphries; Wms. Exrs. 605; 1 Washb. Real Prop. 
105. 
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It seems that the remainderman can compel the pay- 
ment of rent for the use and occupation of the prop- 
erty by the representatives. 1 Washb. Real Prop. 
105-106; Wms. Exrs. 605. Grass, fruit, and all other 
vegetation which is the natural product of the soil 
without annual planting and cultivation are not em- 
blements. 1 Washb. Real Prop. 102; 4 Kent Com. 73; 
2°Bl. Com. 123; Reiff v. Reiff, 64 Penn. St. In this 
case it was held that the grass was not emblements, 
even though it was the product of the last year’s sow- 
ing and had been cultivated by the life tenant. 

Other propositions which are settled by the author- 
ities will be discussed under the head of “ Waste” in 
a subsequent portion of this article. 

A conflict frequently arises between a life tenant 
and remainderman concerning the apportionment of 
rent. Ifthe life tenant die before the termination of 
a lease of the property executed by the person from 
whom the life estate came, and before the day on 
which rent falls due, his representatives cannot claim 
an apportionment of the rent, but the whole sum goes 
to the remainderman. Stillwell v. Doughty,3 Bradf. 
359; Marshall v. Moseley, 21 N. Y. 280. In this last 
case the life tenant died intermediate the commence- 
ment and the termination of the quarter, the rent, 
under the lease executed by the testator being payable 
quarterly. Defendant was executor under the will of 
the life tenant, and as such collected the rent for the 
entire quarter, and paid over a proportionate part of 
it to the remainderman, retaining the balance on the 
ground that the rent was apportionable. The re- 
mainderman brought suit to recover the amount so 
retained, claiming that the rent was not apportion- 
able, but that the whole amount must be paid to 
them for the reason that the rent, being payable at the 
end of the quarter, never vested in the life tenant dur- 
ing the continuance of his estate. Thecourt so held. 
Where the lease is made by the life tenant himself 
and he dies between two periods for the payment of 
rent and before the time for the lease to expire under 
the contract arrives, the lessee is not bound to pay any 
rent for the occupation of the property since the last 
rentday. Marshall v. Moseley, supra. But if the les- 
see with the consent of the remainderman remains in 
possession until the expiration of his term, and then 
pays the remainderman the entire rent, the remain- 
derman will be compelled by a court of equity to ac- 
count to the representatives of the life tenant for a 
proportionate amount of the rent, according to the 
ratio which the time that had expired between the 
last rent day and the day of the life tenant’s death 
bears to the whole period for which an installment of 
rent is payable under the lease. In this last case the 
court say on this point: “Itis true there are in the 
English books some cases of a peculiar kind where, on 
the death of a tenant for life before the day of paying 
rent for the current quarter or other period, the rent 
has been divided between his representatives and the 
remainderman; but these are all cases in which the 
lease terminated on the decease of the life tenant, 
either because he had no power to lease so as to af- 
fect the remainderman, or because if such a power 
was given to him it had been defectively executed, and 
the lessee, holding the premises until the rent day, 
voluntarily paid the whole to the person who suc- 
ceeded to the estate. Inall the cases of this kind the 
lessee was not at common law bound to pay at all for 
so much of the time since the last rent day as had 
elapsed before the death of the tenant for life; but 
having conscientiously paid for the whole time, the 
person who took the estate in remainder was held by 
the courts of equity to have received for the use of the 
executor of his life tenant so much of the rent as ac- 
crued before his decease.”’ 

Thiscommon-law doctrine of non-apportionment 





has been abrogated by statute in England (4 William 
IV, ch. 22), and in the State of New York (Laws of 
1875, ch. 542). An examination of the statute law of 
many otber States will doubtless disclose the same 
change. The statute however does not affect cases in 
which the instrument under which the question arises 
took effect before the enactment of the statute. Irving 


v. Rankie, 13 Hun, 147. 
Guy C. H. Cortiss. 
POUGHKEEPSIE, N. Y. 


CRIMINAL LAW— HOMICIDE TO PREVENT 
FELONY. 
TEXAS COURT OF APPEALS. 


WEAVER V. STATE.* 


The defendant had been sent by railway managers to guard 
the track and arrest parties putting obstructions on it, 
with the promise of a reward for the arrest and conviction 
of such parties or for the killing of them while attempting 
to wreck a train. He shot and killed the deceased while 
he was in the act of putting an obstruction on the track, 
but at a time when no train was due. The act of obstruc 
tion was a statutory felony. Held, that the defendant's 
act was murder. 


“hype teal of murder. 
facts. 


The opinion states the 


Robertson & Williams and Makemson & Price, for 
appellant. 
J. H. Burts, assistant attorney-general, for State. 


WuireE, Presiding Judge. This appeal is from a 
judgment of conviction for murder of the first degree, 
life imprisonment in the penitentiary being the punish- 
ment assessed. 

{Minor questions omitted.] 

With regard to its merits the whole case may be 
briefly summed up for appellant thus: If appellee 
killed deceased, it is claimed that then he was justifi- 
able in doing so, because at the time of the homicide 
the deceased was in the act of placing, or had in fact 
already placed an obstruction upon the track of the 
Austin & Northwestern railroad, with intent to 
wreck the train and thereby endanger the lives of per- 
sons upon said train. Orif not justifiable, then that 
appellant’s offense in killing deceased could not 
amount in law toa higher grade of crime than man- 
slaughter. We will premise the discussion of these 
theories by stating, that under our statute it is madea 
felony to willfully place an obstruction endangering 
human life upon a railroad track, and if human life is 
lost by such unlawful act the crime becomes murder. 
Penal Code, art. 678. 

Homicide is permitted by law when inflicted for the 
purpose of preventing the offense of murder, whether 
committed by the party about to be injured or by 
some person in his behalf; but the killing must take 
place while the person killed was in the act of com- 
mitting theoffense or aftersome act done by him, 
showing evidently an intent to commit such 
offense. Penal Code, art.- 570, and subd. 2. In 
such circumstances the killing is justifiable on the 
principle of necessary self-defense. The whole doc- 
trine of self-defense rests upon the comprehensive 
principle of reasonable necessity, and apparent rea- 
sonable necessity is the whole law of defense. It is 
the right to do whatever apparently is reasonably 
necessary to be done in warding off or avoiding serious 
injury under the circumstances of the case. Aldrich 
v. Wright, 53 N. H. 398; 8. C., 2 Green Crim. 307; S. C., 





*19 Tex. Ct. App. 547. 
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16 Am. Rep. 359. It is a defensive and not an offensive 
act. 3 Tex. Ct. App. 581; 6 id. 191; 7 id. 269, 486; 8 id. 
129. It is founded on the law of nature and is not nor 
can be superseded by any law of society. ‘‘ Where 
murder or any other known felony is attempted upon 
the person of another, the party assaulted may repel 
force by force, and his servant attending upon him, or 
any other person present, may interpose for prevent- 
ing the mischief; and if death ensue, the party so in- 
terfering will be justified.”’” Whart. Hom. (2d ed.), 
§ 532. This perfect right of defense which attaches to 
the person extends also to the protection of his babita- 
tion or ‘‘castle.’’ 1 Bish. Cr. L. (7th ed.), § 860; Rich- 
ardson v. State, 7 Tex. Ct. App. 486, and under certain 
restrictions even to the defense of corporeal personal 
property. In this latter case the restrictions are, that 
‘‘all other means must be resorted to for the preven- 
tion of the injury, and the killing must take place 
while the person killed isin the very act of making 
such unlawful and violent attack; and any person in- 
terfering in such case in behalf of the party about to be 
injured is not justifiable in killing the aggressor un- 
less the life or person of the injured party isin peril 
by reason of such attack upon his property.’’ Penal 
Code, art. 572. ‘* Every other effort in his power must 
have been made by the possessor (and a fortiori by the 
person acting in his behalf) to repel the aggression be- 
fore he will be justified in killing.” Penal Code, art. 
575, subd. 4. 

Where a felony is threatened the party may repel it, 
whether leveled at himself or others; “‘ but the force 
of defense must be proportioned to the force of the 
attack. It is but reasonable that the kind and amount 
of defense should be measurably proportioned to the 
amount and kind of danger.”’ ‘A bona fide belief by 
the defendant that a felony is in process of commission 
which can only be arrested by the death of the sup- 
posed felon makes the killing excusable homicide.” 
Whart. Hom., § 533; Desty Am. Crim. Law, §§ 125d, 
126d. 

But ‘‘to justify the defensive destruction of human 
life the danger must be not problematical and remote 
but evident and immediate.’ Aldrich v. Wright, supra, 
“The attempt must not be merely suspected but 
(reasonably) apparent; the danger must be (appar- 
ently) imminent, and the opposing force or resistance 
must be necessary to avert the danger or defeat the 
attempt.’ 3 Greenl. Ev. (13th ed.), § 115; Desty Am. 
Crim. Law, § 126d. ‘‘ The law holds the life of man in 
the highest regard. And only in extreme instances of 
wrong-doing, and impelled by extreme necessity, can 
another take it innocently away. Therefore when in 
general a persor is in the commission of any mischief, 
whether civil or criminal, no other person opposing 
however lawfully, is is entitled to proceed in such op- 
position to the taking of his life. But to this rule 
there are exceptions, of which the most prominent one 
relates to felony. Anciently the punishment of felony 
was death, from which reason, or from some other not 
appearing, it became established doctrine both in Eng- 
land and our States that one may oppose another who 
is attempting to perpetrate any felony, to the extin- 
guishment, if need be, of the felon’s existence.’’ 1 Bish. 
Crim. Law, § 849. 

It seems however that the right to take life does not 
extend to nor authorize the killing of persons attempt- 
ing secret felonies not accompanied with force. Whart. 
Hom., § 539. 

In Pond’s case,8 Mich. 150, the doctrine is thus 
stated, viz.: “It is held tobe the duty of every man 
who sees a felony attempted by violence to prevent it 
if possible, and in the performance of this duty, which 
is an active one, there is a legal right to use all legal 
means to make the resistance effectual. Where a fel- 
onious act is not of a violent or forcible character, as 








in picking pockets and crimes partaking of fraud 
rather than force, there is no necessity and therefore 
no justification for homicide, unless possibly in some 
exceptional cases. The rule extends ouly to cases of 
felony, and in these it is lawful to resist force by 
force. * * * Life may not properly be taken under 
this rule where the evil may be prevented by other 
means within the power of the person who interferes 
against the felon. Reasonable apprehension however 
is sufficient here precisely as in all other cases.” A 
killing is not excusable if the felony resisted, though 
most atrocious, could be prevented by less violent ac- 
tion, for as above stated, the right of resistance de- 
pends upon the necessity of the case, and the danger 
to be averted must be apparently immediate, pressing, 
imminent and unavoidable. The necessities of self- 
defense are limited to the immediate resistance of ag- 
gression, and the apprehension must have been excited 
by an actual assault. Desty Crim. Law, § 125d. Mr. 
Bishop says: ‘Though it is lawful for one to oppose 
another who is committing a felony, even tothe tak- 
ing of his life, yet if there is no obstacle to his arrest, 
the shooting of him in the felonious act, instead of 
having him arrested, is a felonious homicide.” 1 Bish. 
Crim. Law, § 843; Whart. Hom., § 536; Desty Am. 
Crim. Law, §§ 125d, 126d. 

One in defense of his own or another’s property 
must not kill the aggressor until all other means have 
been resorted to; he must find his redress in the 
courts. ‘If the wrongful act is proceeding to a felony 
on the property, he may then kill the doer to prevent 
the felony, if there is no other way; otherwise this ex- 
treme measure is not lawful. And the defense may 
be such and such only as necessity requires; of course 
within the limit which forbids the taking of life.’ 1 
Bish. Cr. Law, § 875. It is provided by our statute 
that ‘‘a peace-oflicer, or ary other person, may, with- 
out warrant, arrest an offender when the offense is 
committed in his presence or within his view, if the 
offense is one classed as a felony, or as an offense 
against the public peace.’’ Code Crim. Proc. art. 226; 
Staples v. State, 14 Tex. Ct. App. 136. 

These are the principles of law applicable to the facts 
of this case. Deducible from these principles are the 
following rules relative to a homicide claimed to be 
justifiable in defense of life or property, viz. : 

1. To justify homicide in defense of one’s own life or 
the life of another or others, it must be in necessary 
resistance to aggression apparently violent, immediate 
and imminent, toward the person about to be in- 
jured. 

2. To justify homicide to prevent the perpetration 
ofany other felony, the danger or felony intended 
must not be problematical or remote, but evident and 
immediate. 

3. It is in no case, except as to habitation or castle, 
justifiable to kill in defense of one’s own or the 
property of another, until every other means have 
been resorted to to prevent the injury or violence at- 
tempted. 

4. In no case of felony or attempted felony is it law- 
ful to take life where the party may be arrested and 
the felony thereby prevented. 

5. Any person may arrest, with or without warrant, 
a party committing or who has committed a felony in 
his presence or within his view. 

Now to apply these principles to the facts of the case. 
Concede that the deceased placed the obstruction 
upon the railroad track, that of itself, as we have seen, 
was afelony. Concede that he placed it there with 
the intent and for the purpose of endangering and 
causing the destruction of human life, in other words, 
to murder the innocent and unsuspecting officials and 
passengers who might be upon the next train. Still 
the fact that they would be killed or their lives en 
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dangered was problematical and remote so long as the 
train was not immediately approaching with apparent 
and unavoidable proximity to the obstruction. Sup- 
pose the object was to destroy only the property of 
the railroad company by throwing a freight train from 
the track and breaking up its cars, that result was 
equally as remote and problematical. In neither of 
these cases, as we have seen, could defendant justify 
his act in taking deceased’s life, either for the felony 
already committed in placing the obstruction upon 
the track, or the felony of murder or destruction of 
property, it was supposed or presumed he intended to 
commit. 

Again, deceased was unarmed; defendant armed 
with a double-barrelled shotgun. He had been sent 
there purposely to guard the railroad track, to arrest 
and prevent parties whom he might see from placing 
obstructions on the track, anh he assumed the duty 
under promise ofa reward from the management of 
the road of $200, to be paid for any such arrest, ** to 
be paid whether the guilty parties be arrested and 
convicted, or be shot and killed, in the act of attempt- 
ing to wreck a train.” 

Defendant went, we presume, to arrest or kill such 
parties. He is presumed to have known that the law 
authorized and made it his duty to arrest the parties. 
He had the same authority as any officer would have 
had. He had the time, he had the means, he had the 
authority not only of his employers, but of the law; it 
was his duty to arrest. Theportions of the charge of 
the learned trial judge to the jury,which are earnestly 
complained of by counsel for appellant, are as fol- 
lows: 

“12. The act of willfully placing an obstruction 
upon the track of a railway, endangeripg human life 
thereby, isa felony; and gnder the law any person 
may, Without warrant, arrest the offender when the 
offense is committed within view of the person mak- 
ing such arrest; but under the law neither officer nor 
other person can lawfully take the life of such of- 
fender, whose arrest may be so made or sought to be 
made, unless the officer or other person making the ar- 
rest has just ground to fear his own life will be taken 
or that he will suffer great bodily harm, in which cases 
life may be taken. 

“13. If thereforethe jury find from the testimony 
that the deceased placed such obstacle upon the track 
of the Austin and Northwestern railway, endanger- 
ing human life in view of defendant, and that de- 
feudant sought to arrest deceased, and that deceased 
resisted, or so acted as to give defendant just ground 
to fearof his own life or great bodily harm, and that 
in such circumstances the defendant shot and killed 
deceased, then such killing is excused by the law, and 
the jury should acquit. 

“If however in such attempt by defendant toarrest 
deceased, and if there be in evidence nothing show- 
ing, or tending to show, that the deceased so acted as 
to give defendant just or apparent ground of fear of 
his life, or of great bodily harm, and if the jury find 
from the testimony, beyond a reasonable doubt, that 
in such circumstances defendant shot and killed de- 
ceased, then such killing would be unlawful, even if 
the killing was madein attempting the arrest of the 
deceased; and if the killing was intentionally and de- 
liberately done the act would be murder. 

“The mere placing of the stone upon the railway 
track, if done, would not excuse or justify the killing 
if proved.” 

To this charge appellant at the time specially ex- 
cepted. 

It is claimed that these instructions are erroneous, 
because there was no evidence showing, or tending to 
show, that appellant killed deceased while resisting 
his attempted arrest. He has no right to complain. 





It was but charity, if not aright to which he was en- 
titled, to give him the benefit of a charge upon the 
only hypothesis upon which the law would justify his 
taking the life of the deceased. The instructions are 
in entire harmony with the rules of law as above an- 
nounced. 

We have given this case our moss earnest and thor- 
ough consideration. There is no manslaughter in- 
volved init. It is solely a case of murder or justifia- 
ble homicide. These issues were fairly submitted to 
the jury. They have found that it was murder of the 
first degree — a murder the express malice of which is 
evidenced by a lying in wait. The learned judge who 
heard the testimony, and was in better position to 
pass upon its weight and sufficiency than we are, over- 
ruled defendant’s motion for a new trial. 

As presented in this record, we think it amply sup- 
ports the verdict and judgment, and being unable to 
see that any error was committed at the trial, the 
judgment is affirmed. 

Judgment affirmed 


— + 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—REVIEWING FACTS—CONTRACT FOR BUILD- 
ING—CONSIDERATION.—(1) Where a judgment is re- 
versed by the General Term both upon questions of 
law and fact this court is called upon to determine 
whether the decision of the trial court was clearly 
contrary to the evidence. (2) Plaintiff had a contract 
with the defendant for the erection of a building. In 
proceeding with the work plaintiff failed to comply 
with the plans and specifications, and defendant re- 
fused to let him goon. Thereafter the parties made 
an oral agreement by which the plaintiff was allowed 
to proceed with the work upon supplying the omisions 
called for by the contract. Plaintiff entered upon per- 
formance of the work under the new agreement, and 
was proceeding to make the changes and supply the 
defects pointed out by the architect, when he was again 
stopped by the defendant. In an action to foreclose a 
mechanics’ lien filed by plaintiff upon the property, 
held, that plaintiff having entered upon the perform- 
ance of the work under the new agreement, there was 
a sufficient consideration to support it. April 13, 1886. 
Fallon v. Lawler. Opinion by Miller, J. 


CONSTITUTIONAL LAW—STATUTE—PRIVATE CLAIM— 
TITLE.—The act of 1885, ch. 38, to ratify, legalize and 
confirm the acts of persons while acting as captain and 
harbor-master of New York, and conferring jurisdic- 
tion upon the board of claims to hear and determine 
their claims for compensation for such services, is not 
unconstitutional. (1) It is apparent that the act does 
not come within the prohibition against the auditing 
by the Legislature of any private claim. The act does 
not purport to audit the claims. This the Legislature 
could not do, however just the claim or however legal 
it might be, if preferred against an individual. The 
Constitution prohibits the Legislature from exercising 
the power of itself auditing claims, which is in its na- 
ture judicial, but provides for the payment of claims 
which shall have been audited or allowed according to 
law, thus recognizing the power of the Legislature to 
provide by law for the auditing and allowing by some 
appropriate tribunal of claims against the State. It is 
contended however that the act does come within the 
prohibition against allowing claims against the State. 
It must be observed that the act of 1885 does not even 
assume to allow these claims. It simply submits them 
to the arbitrament of the board of claims—a judicial 
body established for the purpose of passing upon claims 
against the State. It gives jurisdiction to that tribu 
nal to hear and determine those claims, but does not 
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dictate how it shall decide upon them. The only lim- 
itation upon the power of the board to decide is that 
it should confine itself to a reasonable compensation 
for services performed and expenses incurred during 
the year specified. Under the authority conferred by 
the act that tribunal, if it deemed the claims 
unjust, might have rejected them in toto. The power 
to hear and determine includes power to reject as well 
as to allow. Construing the constitutional restriction 
literally, it was not violated by giving the board juris- 
diction to hear and determine. The enactment was 
consequently purely legislative, and in no sense an ex- 
ercise of judicial power. It is contended however that 
the enactment was violative of the spirit and intent 
of the constitutional prohibition, if not of its letter. 
That it was intended not merely to prevent the Legis- 
lature from itself acting judicially in passing upon pri- 
vate claims, but from passing any law under which a 
private claim could be recognized by or established 
against the State, however just and equitable it might 
be, unless it was founded on a legal liability which 
could be enforced by the courts of justice against an 
individual or a corporation. We find no such restric- 
tion upon the legislative power in the State Constitu- 
tion. We are unable to find in the Constitution any 
thing which deprives the Legislature of the power of 
giving to the board of claims, or any other proper tri- 
bunal, jurisdiction to hear and determine claims 
against the State which are founded in right and jus- 
tice, solely for the reason that they could not be en- 
forced against an individual in the courts. (2) The 
further objection is taken that the act of 1885 violates 
section 16 of article 3, in embracing two subjects, viz., 
the legalizing of the acts of the captain of the port and 
harbor-masters, and the subject of conferring juris- 
diction on the board of claims to hear and determine 
their claims, and the provision declaring from what 
date their offices should be deemed vacant. We think 
thateven if the act is regarded as local or private, all 
these subjects are sufficiently connected to authorize 
their being embraced in one act. They all relate to 
the capntain of the port and harbor-masters of the port 
of New York, andif the act had borne that title it 
would be unobjectionable under the decision of this 
court in Board of Water Com/’rs v. Dwight, decided 
Dec. 8, 1885. 3 Fast. Rep. 209. It legalizes the acts of 
those officers during a specified period, authorizes the 
submission of their claims for compensation during 
the same period to the board of claims,and declares 
from what date their offices shall be deemed vacant. 
It was not necessary to pass a separate act for each of 
these provisions. (3) The objection that the act of 
1885 is a private or local bill, creating, increasing or de- 
creasing fees, percentages or allowances of public offi- 
cers during the term for which they were appointed, 
or that it grants extra compensation to public officers, 
and therefore void under sections 18 and 24 of article 
5, is in our opinion untenable. The act does not do 
either of the prohibited things. It does not grant any 
extra compensation or increase fees, percentages or 
allowances to officers during the term of office for 
which they were appointed. The whole theory of the 
counsel for the State is that during the time the ser- 
vice was rendered the claimant was out of office and 
his office abolished. It grants no extra compensation. 
It merely gives jurisdiction to hear and determine a 
claim for reasonable compensation for services ren- 
dered in a case where the compensation attempted to 
be provided by law failed by reason of the invalidity, 
under the Constitution of the United States, of the 
provision for such compensation, and the claimant 
had consequently rendered beneficial services, ac- 
cepted and ratified by the Legislature, without any 
valid provision for their compensation. It does not 





come within the evils at which the constitutional pro- 
hibition was aimed. March 26, 1886. Cole v. State. 
Opinion by Rapallo, J. 

CONTRACT FOR BUILDING— IMPLIED COVENANT— 
DAMAGFS.—Plaintiffs entered into a contract with de- 
fendants to furnish the materials and erect the super- 
structure of an elevator. The contract provided that 
the work should be finished within five months from 
the time of commencement, and that the plaintiffs 
should receive $500 per day for each day less than that 
time occupied, and should pay to the defendant £500 
per day for each day occupied in excess of that time. 
The contract further provided that the plaintiffs 
should commence the work “within five days after 
notice from the defendant’s engineer that the founda- 
tions are ready.’ (1) Held, that there was an implied 
covenant on the part of the defendant that at the time 
of giving plaintiffs notice to commence work it should 
have the foundation so far completed as to enable 
them to prosecute the work upon the superstructure 
speedily and tothe utmost advantage. It is a well- 
settled principle of law in the construction of con- 
tracts that when the obligation of performance 
by one party presupposes the doing of some act 
on the part of the other prior thereto, that the neg- 
lect or refusal to perform such act not only dis- 
penses with the obligation of performance by the 
other, but also entitled him to rescind, or when rescis- 
sion will not afford him an adequate remedy, to 
continue the work and _ recover such dam- 
ages as the delinquency has occasioned, against 
the defaulting party. Cross v. Beard, 26 N. Y. 
88. It was said by Allen, J., in Booth v. Cleveland 
Mill Co., 74 id. 21: ‘‘There is no particular formula of 
words or technical phraseology necessary to the crea- 
tion of an express obligation to do or forbear to do a 
particular thing or perform a specified act. If from 
the text of an agreement and the Janguage of the par- 
ties, either in the body of the instrument or in the re- 
cital or inferences, there is manifested a clear inten- 
tion that the parties shall do certain acts, courts will 
infer a covenant in the case of a sealed instrument, or 
a promise if the instrument is unsealed, for non-per- 
formance of which an action of covenant or assump- 
sit will lie.’ It was said by Judge Danforth, in New 
England Tron Co. yv. Gilbert Elevated R. Co., 91 N. Y. 
165, that ‘‘although the defendant does not in express 
terms undertake to do the act or give the notice which 
shall set the plaintiff in motion, a promise to do so” 
“is clearly to be implied from the covenants and stip- 
ulations which were inserted.”” ‘‘ There is manifested 
a clear intention on the part of the defendant to con- 
struct the railway, and for that purpose do certain 
things, among others, raise the money, provide the 
masonry, and give instructions to the plaintiff. These 
things and others on the part of the defendant, the 
plaintiff by the contract acquired an interest in hav- 
ing performed, and there is an obligation for their 
performance to be implied in its favor.”” The Jan- 
guage used in these authorities is peculiarly applica- 
ble to the case in hand, and furnishes a safe and just 
guide by which to determine their rights. (2) Imme- 
diately upon receipt of notice to commence work the 
plaintiffs protested that the foundations were not 
ready, and that they could not proceed except at great 
disadvantage and increased expense; but at the solici- 
tation of the engineer and notice that they waived no 
rights under the contract, they commenced the work 
within the five days after notice. Held, that plaintiffs 
had the right, after breach on the part of the defend- 
ant, either to refuse to commence the work until the 
foundations were actually ready, or to commence and 
prosecute it, relying upon the covenant of their con- 
tract to recover such damages as the breach occasioned 
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them. Starbird v. Barrons, 38 N. Y. 231; Ruff v. Rin- 
aldo, 55 id. 664; Cross v. Beard, supra. After express 
notice tothe defendants of their imtention to hold 
them liable for the damages arising from the omission 
to complete the foundations they elected to com- 
meuce the prosecution of the work. This they were 
entitled to do, and it constitutes no waiver of their 
claim. April 13, 1886. Mansfield v. New York Cent., 
ete., R. Co. Opinion by Ruger, C. J. 


CRIMINAL LAW — HOMICIDE — LARCENY — INDICT- 
MENT.—(1) The indictment charged that the defend- 
ant ‘‘ did feloniously steal, take and carry away ”’ the 
property of another of the value of over $25, etc. Held 
a sufficient averment of the crime of larceny. (2) 
Where an indictment contains several counts, a gen- 
eral verdict should be sustained if any count in the 
indictment is good. Phelps v. People, 72 N. Y. 365; 
Hope v. People, 85 id. 424. (3) The ordinary common- 
law count in an indictment for murder is, notwith- 
standing the numerous statutory enactments, suffi- 
cient to sustain a conviction. People v. Conroy, 97 
N. Y. 62. April 13, 1886. People v. Willett. Opinion 
by Finch, J. 


EVIDENCE—OPINION — RES GESTH.—(1) A witness 
testified: ‘“‘ Mr. H. sat straight upin the seat at the 
window, and his elbow was resting on the sill, and I 
should judge that it could not project out of the win- 
dow by the position that he held it in the car.”’ ‘It 
(the elbow) could not be outside the car window. It 
was probably on a level with the outside of the car. 
My opinion was, from the position, that it was on the 
inside.”’ Held, that this was merely the statement of 
a cautious witness, and not an opinion, and was prop- 
erly admitted as evidence. (2) Another witness testi- 
fied that he noticed confusion among tbe passengers 
by the rattling noise on the outside of the car pre- 
vious to the accident. Held, admissible as part of 
the res geste. April 13, 1886. Hallahanv. N.Y., L. E. 
& W. R. Co. Opinion by Miller, J. 


INSURANCE—FIRE—SEVERABLE CONTRACT.—W here 
a policy of fire insurance covers real and personal prop- 
erty, distinctly referred to and separately valued in 
the policy, and thesum total of the valuation is in- 
sured upon payment of a premium in gross, the con- 
tract is severable; and where, upon loss, it turns out 
that the insured was mistaken as to his ownership of 
the real property, he may still recover for his personal 
property. April 13, 1886. Schuster v. Dutchess County 
Ins. Co. Opinion by Miller, J. 


JUSTICE OF THE PEACE—ACTION AGAINST FOR FAIL- 
URE TO ENTER JUDGMENT.—(1) An action cannot be 
maintained against a justice of the peace for failing 
to enter a judgment in his docket-book within four 
days after the case was submitted to him when it ap- 
pears that he rendered no judgment in the case. It is 
ageneral rule that a person is not liable to an action 
at the suit of an individual for what he does or fails 
to do as judge. Yates v. Lansing, 5 Johns. 282, 291; 9 
id. 395; Wickwark v. Bryan, 11 Wend. 545; but where 
he omits a ministerial duty or errs in its performance 
it may be otherwise. Here the complaint is that the 
defendant as justice took jurisdiction of the cause, 
* * and efter issue joined, heard the evi- 
dence until the case was finally submitted for deter- 
mination; that it then became his duty ‘‘to render 
judgment and enter it in his docket-book within four 
days thereafter.’’ It should be observed that of these 
two acts, one to render judgment is judicial, and the 
other, to enter it, is ministerial. The plaintiff alleges 
a default in regard to the latter only, and his counsel 
says: “ The respondent did not offer any evidence that 
he had not decided the case.’’ [t appears however by 
the answer and the case prepared for the appeal, un- 


* 





der section 1339 of the Code of Civil Procedure, that 
neither act was performed. No judgment or decision 
was made, consequently there was none to enter, and 
the ministerial duty never attached. No case has been 
cited which in any degree warrants this action, and 
the facts suggest nothing in its favor. April 27, 1886. 
Evarts v. Kiehl. Opinion by Danforth, J. 


MORTGAGE—BY WIFE OF PARTNER—CONSIDERATION 
—EXTENDING PAYMENT OF FIRM NOTES—BURDEN OF 
pROOF.—(1) Extending the time of payment of firm 
notes isa good consideration for the execution of a 
mortgage by the wife of one of the members of the 
firm as collateral security for their payment. (2) In 
an action to foreclose the mortgage the burden is 
upon the defendant to show that the notes had been 
paid. April 27,1886. Maclaren v. Percival. Opinion 
per Curiam. 


MUNICIPAL CORPORATION—NEGLIGENCE—OBSTRUC- 
TION OF STREET—STEPPING-STONE.—Placing a step- 
ping-stone upon the outer edge of a sidewalk of a 
street, leaving plenty of room on the walk for travel, 
is a reasonable use of a street for the accommodation 
of the public, and a city is not negligent in permitting 
such an obstruction to remain upon the walk. The 
fact that other persons had been injured by falling 
over the stone does not of itself establish that it was 
improperly placed in the location that it occupied, or 
that it was necessarily of such a dangerous character 
as to require the interposition of the city authorities 
to remove it. Such an accident might well take place 
in reference toany necessary structure connected with 
the sidewalk or a building thereon which might possi- 
bly interfere with persons using the same. It would 
be extending tae rule of the liability of municipal cor- 
porations far greater than has yet been done in any 
decided case, to hold that they are liable for assenting 
to the placing of stepping-stones on the edge of side- 
walks in front of hotels, stores, public buildings and 
private residences. The courts have gone quite far in 
holding such corporations to a very strict responsibil- 
ity in reference to accidents caused by a failure of 
their officers to keep the streets and sidewalks in a 
proper and safe condition, but it would be adding to 
the corporate liability beyond reasonable limits to 
hold that stepping-stones, which are almost a neces- 
sity in providing for the interest, comfort and conve- 
nience of the public in the maintenance of walks, ave- 
nues and streets, constitute a nuisance or obstruction, 
and that corporations are liable for damages by reason 
of accidents caused thereby. April 15, 1886. Dubois 
v. City of Kingston. Opinion by Miller, J. 


PARTITION—REFEREE’S FEES.—A_ referee appointed 
by the court to sell real estate and distribute and ap- 
ply the proceeds, is entitled to a commission for his 
services in addition to the fees allowed a sheriff for 
the same services. April 27, 1886. Race v. Dada. 
Opinion by Finch, J. 


TENANTS IN COMMON—IMPROVEMENTS—CODE CIv. 
Proc., §§ 1441, 1461.—Defendants bought one-half of a 
flouring-mill so utterly out of repair as to be almost 
useless. The share of the co-tenant was sold on exe- 
cution, and defendants bid it in. While waiting for 
the fifteen months to elapse, defendants made neces- 
sary repairs and improvements. Plaintiffs, who were 
judgment creditors, redeemed after the work had been 
done, and brought partition, in which the court de- 
cided that no allowance should be made to the defend- 
ants for the improvements. Held, error. The rule 
which takes from one co-tenant the fruit of his thrift 
and enterprise, and adds it to the unthrift and neglect 
of another; which loads upon industry and ability the 
losses and burdens of idleness or ill fortune; which 
ties up property from improvement, and looks con- 
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tented upon rot and decay, isarule which sometimes 
the rigid aud inelastic jurisdiction of a court of law 
may adopt from necessity, but is without excuse in a 
court of equity in which this action is pending. Hew- 
lett v. Wood, 62 N. Y. 75. Those courts almost, if not 
quite, without exception, have recognized the rule that 
a co-tenant asking their aid for a partition against an 
owner who has made improvements upon the prop- 
erty is entitled to relief only upon condition that any 
equities thereby arising shall be taken into account, 
and that in such case, where actual partition is made, 
and it is possible so to do, the improving tenant will 
be awarded the portion of theland upon which the 
improvements have been made. Town v. Needham, 3 
Paige, 546; In re Heller, id. 199; St. Felix v. Rankin, 3 
Edw. Ch. 323; Conklin v. Conklin, 3 Sandf. Ch. 64. 
This relief is administered, not upon the ground that 
the improving tenant who acts without the agreement 
or assent of tbe other owners gains a lien upon the 
property for his advances, but stands upon the propo- 
sition that one who seeks equity must do equity, and 
that the tenant out of the actual occupation who asks 
a court of equity to award him partition, is entitled to 
relief only upon condition that the equitable rights of 
his co-tenants shall be respected. Taylor v. Baldwin, 
10 Barb. 592; Swan v. Swan,8 Price, 518. This doc- 
trine is not at all disputed in Scott v. Guernsey, 48 N. 
Y. 106, upon which the respondent mainly relies, and 
which undoubtedly dictated the conclusion of the 
General Term. Therepairs were necessary, and not 
merely a venture or speculation, and the improve- 
ments were in the line of restoration, and not of new 
and strange enterprise. What they did was natural 
and normal to the use and character of the property, 
and such as joint owners of equal ability might be ex- 
pected to join in making. April 13, 1886. Ford v. 
Knapp. Opinion by Fincb, J. 

ee 
STATES SUPREME COURT 

STRACT. 


UNITED A B- 


APPEAL—JURISDICTION—LESS THAN $5,000—INTER- 
EST OF BONDS—SUING FOR OTHERS.—-(1) An appeal 
from a decree in a suit by one or more bondholders to 
recover interest on mortgage bonds, such interest 
amounting to less than $5,000, will not be entertained 
by the Supreme Court. Elgin v. Marshall, 106 U.S. 
578. It does not affect the case that the parties ap- 
pealing sued for themselves and all others in like situ- 
ation, who might join with them, unless as a matter 
of fact such others did join. April 5, 1886. Bruce v. 
Manchester & K. R. Railroad. Opinion by Waite, 
C.J. [6 Sup. Ct. Rep. 849.] 


NUNC PRO TUNC ORDER-—CRITERION OF VALUE— 
EVIDENCE. —(1)The SupremeCourt cannot disregard the 
evidence and rulings of the court on trial,certified by the 
court as authentic and correctly reported, and which 
the decree recites to be the basis of its findings, be- 
cause they were not certified and brought on the rec- 
ord at the same term at which the decree was entered. 
2) On the trial of the issue before the jury as to the 
value of land taken by park commissioners for the 
purposes of the park, proof of prices actually paid on 
sales of similar property adjoining the park, or in its 
immediate vicinity, such sales having taken place 
after the lines of the park boundaries had been defi- 
nitely ascertained and laid out, is incompetent. The 
true rulefor the valuation of the property was cor- 
rectly and fairly stated in Cook v. South Park Com’rs, 
61 Ill. 124: ‘‘The court did not err in refusing to give 
the eighth, ninth and tenth instructions for appellant. 
The eighth and ninth are substantially that if lands 
adjacent to the park generally increased in value in 





consequence of the prospect of establishing a public 
park, then the lands of appellant must share in such 
increase. This does not fairly or necessarily follow. 
The adjacent lands to the property, from the peculiar 
situation, derived a special benefit, and were subject 
to a special burden. The lands needed for the park 
must be purchased and the park maintained by spec- 
ial assessments upon the adjacent lands. Their situa- 
tion relatively was so different that they were not a 
proper standard by which to judge the value of the 
lands taken for the park.’’ March 29, 1886. Kerr v. 
South Park Com’rs. Opinion by Matthews, J. (6Sup. 
Ct. Rep. 801.] : 


CONSTITUTIONAL LAW—STATUTE—TITLE EMBRACING 
MORE THAN ONE SUBJECT.—In States where constitu- 
tional provisions like that now under consideration 
have been decided to be mandatory, and not directory 
only, it has generally been held that the requirement 
is satisfied if the law has but one general object, and 
that is clearly expressed in the title. It is enough if 
the body of the act is germane to the title. This is 
certainly the well-established rule in Illinois. Belle- 
ville, etc., R. Co. v. Gregory, 15 Ill. 29; Neifing v. 
Town of Pontaic, 56 id. 172; People v. Wright, 70 id. 
396; People v. Brislin, 80 id. 423; Guild v. City of Chi- 
cago, 82 id. 475; Fuller v. People, 92 id. 185. This court 
also decided to the same effect in Jonesboro City v. 
Cairo & St. L. R. Co., 110 U. 8. 199, as to a similar pro- 
vision in the Illinois Constitution of 1870. It is fur- 
ther insisted however that if this law is good, so far 
as the general authority to subscribe is concerned, it 
is bad to the extent that it seeks to give effect to elec- 
tions which were unauthorized at the time they were 
held. Inthe present case however the provision re- 
lates only to the terms and conditions on which sub- 
scription to the stock of the railroad company might 
be made, which was germane to the general] subject of 
a bill to incorporate a railroad company. It is noth- 
ing more nor less than a requirement of a vote of the 
people as authority for the subscription, with a proviso 
that if a vote had already been taken it need not be 
taken over again. This, as it seems to us, comes. 
within both the letter and spirit of the earlier adjudi- 
cations, and these have not been overthrown by the 
later cases. There must be but one subject, but the 
mode in which the subject is treated, or the reasons 
which influenced the legislation, could not and need 
not be stated in the title, according to the letter and 
spirit of the Constitution. In Montclair v. Ramsdell, 
107 U. S. 147; Otoe Co. v. Baldwin, 111 id. 16; and 
Ackley School Dist. v. Hall, 113 id. 135, we had oc- 
casion to consider the same general question, with the 
same result, in connection with similar provisions in 
the Constitutions of New Jersey, Nebraska and Iowa, 
respectively. Finding nothing in this case to distin- 
guish itfrom Anderson vy. Santa Anna, 116 U. 8. 356, 
the judgment is affirmed on that authority. April 5, 
1886. Town of Mahomet v. Quackenbush. Opinion by 
Waite, C. J. (6 Sup. Ct. Bep. 858.] 

CONTRACT—BREACH BY ANTICIPATION—WHAT CON- 
STITUTES.—The words or conduct relied on as a breach 
of the contract by anticipation must amount to a total 
refusal to perform it, and that does not by itself 
amount to a breach of the contract, unless so acted 
upon and adopted by the other party. We differ from 
the opinion of the Circuit Court that the defendants 
are to be considered, from the language of their let- 
ters, as having renounced the contract by a refusal to 
perform, within the meaning of the rule, which it is 
assumed in such a case confers upon the plaintiffs a 
right of action before the expiration of the contract 
period for performance. Wedo not so construe the 
correspondence between the parties. Although in this 
extract they decline to ship the ice that season, it is 
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accompanied with the expression of alternative inten- 
tion, and that is to ship it, as must be understood, 
during that season, if and when the market price 
should reach the point which in their opinion the 
plaintiffs ought to be willing to accept as its fair price 
between them. It was not intended,we thiuk, asa final 
and absolute declaration that the contract must be 
regarded as altogether off, so far as their performance 
was concerned, and it was not so treated by the plain- 
tiffs. The view taken by the Circuit Court of the cor- 
respondence and conduct of the parties, and which we 
hold to be erroneous, brought the case within the rule 
laid down by the English courts in Hochster v. De La 
Tour, 2 El. & BI. 678; Frost v. Knight, L. R., 7 Exch. 
111; Danube, etc., Ry. Co. v. Xenos, 11 C. B. (N.S.) 
152; and which in Roperv. Johnson, L. R., 8 C. P. 
167, 178, was called a novel doctrine, followed by the 
courts of several of the States (Crabtree v. Messer- 
smith, 19 lowa, 179: Holloway v. Griffith, 32 id. 409; 
Fox v. Kitton, 19 Ill. 519; Chamber of Commerce v. 
Sollitt, 43 id. 519; Dugan v. Anderson, 36 Md. 567; 
Burtis v. Thompson, 42 N. Y. 246), but disputed and 
denied by the Supreme Judicial Court of Massachu- 
setts in Daniels v. Newton, 114 Mass. 530, and never 
applied in this court. Accordingly the right to main- 
tain the present action was justifiedjupon the princi- 
ple supposed to be established by those cases. The 
construction we place upon what passed between the 
parties renders it unnecessary for us to discuss or de- 
cide whether the doctrine of these authorities can be 
maintained as applicable to the class of cases to which 
the present belongs; for upon that construction this 
case does not come within the operation of the rule 
invoked. Smoot’s case, 15 Wall. 36; Avery v. Bow- 
den, 5 El. & BI. 714, and 6 id. 953; Johnstone v. Mill- 
ing, 16 Q. B. Div. 460; S. C., ante, 327. April 5, 1886. 
Dingley v. Oler. Opinion by Matthews, J. [6 Sup. Ct. 
Rep. 850.] 


CUSTOMS DUTIES — PROPRIETARY MEDICINES.—An 
article known as ‘‘ Henry’s Calcined Magnesia,” pte- 
pared by Thomas and William Henry, of Manchester, 
England, put up in bottles in which their name is 
blown; over the top of each an English proprietary 
revenue stamp being pasted, with the names of the 
proprietors on it, the proprietors calling it “ their cal- 
cined magpesia,’’ announcing a property in its trade- 
mark, and having recommended it for certain speci- 
fied superior qualities; being publicly intrusted to a 
firm in the United States as the sole wholesale agents 
by such makers, and bearing a United States proprie- 
tary revenue stamp on each bottle—is a proprietary 
medicine within the meaning of section 2504, Schedule 
M, p. 480 (2d ed.) Rev. Stat. ‘ Proprietary ”’ is defined 
thus in the Imperial Dictionary: ‘‘ Belonging to own- 
ership; as proprietary rights.’’ In Webster: ‘“ Be- 
longing or pertaining toa proprietor—’’ “ proprietor’’ 
being defined, ‘‘ One who has the legal right or exclu- 
sive title to any thing, whether in possession or not; 
anowner.”’ In Worcester: “ Relating to a certain 
owner or proprietor.’’ We cannot doubt that this was 
an article recommended to the public as a proprietary 
medicine within the statute. It may fall within that 
clause, without being prepared according to some pri- 
vate formula or secret art, as a remedy for disease. 
The statute is in the alternative. A reference to the 
internal revenue law (Schedule A to section 3419, Rev. 
Stat., p. 678 (2d ed.] ) shows the sense in which Con- 
gress used the word “ proprietary.”’ It imposed inter- 
nal revenue taxes for medicinal preparations, where 
the person making or preparing them (1) had or 
claimed a private formula or secret or art; (2) had or 
claimed an exclusive right or title to the making or 
preparing them; (3) made or sold them under a patent; 
(4) recommended them to the public as proprietary 





medicines or as remedies for disease. Thus a medici. 
nal preparation might be proprietary, without being 
made by a private formula, or under an exclusive 
right claimed to the making or preparing it, or under 
apatent. These internal revenue provisions had their 
inception in the act of July 1, 1862 (ch. 119, 12 Stat. 
484), while both of the customs provisions above cited 
are first found in the act of July 14, 1862 (ch. 163, 12 
Stat. 548, 549). The word ‘ proprietary,” as applied 
to a medicinal preparation, in the revenue laws, had 
its origin then. April 5, 1886. Ferguson v. Arthur. 
(6 Sup. Ct. Rep. 863.] 

INSURANCE—LIFE—PAID-UP POLICY—ELECTION.—In 
a policy of insurance, the forfeiture of which, by a 
failure to pay any premium after the first two, is not 
absolute, but qualified; and the party to be insured 
according to the sum already paid in premiums, either 
for the full amount of the original policy so long as 
that sum would pay for it, or else for the full term of 
the original policy for such an amount as that sum 
would pay for—the proviso ‘that unless this policy 
shall be surrendered, and such paid-up policy shall 
be applied for within ninety days after such non- 
payment, as aforesaid, then this policy shall be void 
and of no effect,’’ requires the party to exercise an 
election within the ninety days, and in default of the 
exercise of such election, the law affotds no remedy 
upon the policy in favor of the holder. April 5, 1886. 
Knapp v. Homeopathic Mut. Life Ins. Co. Opinion by 
Gray, J. [6 Sup. Ct. Rep. 807.] 

——— STIPULATION LIMITING AGENT’S POWERS—RE- 
QUEST AS TO CORRECTIONS—ACQUIESCENCE IN FRAUD. 
—(1) A stipulation between a life insurance company 
and an app:icant for a policy limiting the powers of 
the soliciting agent, and providing that the coutract 
for insurance shall be based upon the written applica- 
tion, is binding upon the parties, and it is immaterial 
what may Lave been said by or to the agent at the time 
of making the application, which was not reduced to 
writing, and presented to the officers of the company at 
the home office. It is conceded that the statements and 
representations contained in the answers, as written, 
of the assured to the questions propounded to him in 
his application, respecting his past and present health, 
were material to the risk to be assumed by the com- 
pany, and that the insurance was made upon the faith 
of them, and upon his agreement accompanying them 
that if they were false in any respect the policy to be 
issued upon them should be void. It is sought to meet 
and overcome the force of this conceded fact by proof 
that he never made the statements and representations 
to which his name is signed; that he truthfully an- 
swered those questions; that false answers, written 
by an agent of the company were inserted in place of 
those actually given, and were forwarded with the ap- 
plication to the home office; and it is contended, that 
such proof being made, the plaintiff is not estopped 
from recovering. But on the assumption that the fact 
as to the answers was as stated, and that no further 
obligation rested upon the assured in connection with 
the policy, is is not easy to perceive how the company 
can be precluded from setting up their falsity, or how 
any rights upon the policy ever accrued to him. It is, 
of course, not necessary to argue that the agent had 
no authority from the company to falsify the answers, 
or that the assured could acquire no right by virtue of 
his falsified answers. Both he and the company were 
deceived by the fraudulent conduct of the agent. The 
assured was placed in the position of making false 
representations in order to secure a valuable contract, 
which upon a truthful report of his condition could 
not have been obtained. By them the company was 
imposed upon and induced to enter into the contract. 
In such a case, assuming that both parties acted in 
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good faith, justice would require that the contract be 

cancelled and the premiumsreturned. As the present 
action is not for sucha cancellation, the only recov- 
ery which the plaintiff could properly have upon the 
facts he asserts, taken in connection with the limita- 
tion upon the powers of the agent, is for the amount 
of the premiums paid, and to that only would he be 
entitled by virtue of the statute of Missouri. But the 
case as presented by the record is by no means as fa- 
yorable to him as we have assumed. It was his duty 
to read the application he signed. He knew that upon 
it the policy would be issued, if issued at all. It 
would introduce great uncertainty in all business 
transactions if a party making written proposals fora 
contract, with representations to induce its execution, 
should be allowed to show, after it had been obtained, 
that he did not know the contents of his proposals, 
and to enforce it notwithstanding their falsity as to 
matters essential to its obligation and validity. Con- 
tracts could not be made, or business fairly conducted, 
if such a rule should prevail; and there is no reason 
why it should be applied merely to contracts of insur- 
ance. There is nothing in their nature which dis- 
tinguishes them in this particular from others. But 
here the right is asserted to prove, not only that the 
assured did not make the statements contained in his 
answers, but that he never read the application, and 
torecover upona contract obtained by representa- 
tiens admitted to be false, just as though they were 
true. If he had read even the printed lines of his ap- 
plication, he would have seen that it stipulated that 
the rights of the company could in no respect be af- 
fected by his verbal statements, or by those of its 
agents, unless the same were reduced to writing and 
forwarded with his application to the home office. The 
company, like any other principal, could limit the au- 
thority of its agents, and thus bind all parties dealing 
with them with knowledge of the limitation. It must 
be presumed that he read the application, and was 
cognizant of the limitations therein expressed. Globe 
Ins. Co. v. Wolf, 95 U. S. 329; Ins. Co. v. Norton, 96 id. 
140: Loehner v. Home Mut. Ins. Co., 17 Mo. 256. In 
ins. Co. v. Wilkinson, 13 Wall. 222, and Ins. Co. vy. 
Mahone, 21 id. 152, there was no limitation upon the 
power of the agent brought to the notice of the as- 
sured. (2) When the assured receives his policy of 
insurance, with a copy of his application attached, 
upon which copy is indorsed a memorandum calling 
attention to such application, and a request that he 
report to the company for correction any errors found 
therein, it is his duty to obey the request, and upon 
failure so to do, he must be presumed to have ac- 
cepted the policy upon the faith of the answers, and 
to have acquiesced and agreed that it should remain 
as the basis of the contract of insurance. (5) The 
holder of a policy of life insurance, procured through 
the fraud of the company’s agent, is not justified in 
retaining such policy after having knowledge of the 
fraud, simply because such knowledge did not come to 
him until after payment by him of the first premium, 
and the delivery to him of the policy. March 29, 1886. 
New York Life Ins. Co. v. Fletcher. Opinion by Field, 
J. [6 Sup. Ct. Rep. 837.) 


J UDGMENT—DISCHARGE IN BANKRUPTCY—OMISSION 
TO PLEAD THAT DEFENSE.—One being discharged in 
bankruptcy, at the time judgment was rendered 
against him, and having failed to present such defense 
to a court which had jurisdiction of the case, and of 
all possible defenses, the judgment isa valid judgment, 
and such order of discharge cannot be set up in an ac- 
tion upon that judgment sued in another State. If 
Dimock had brought his discharge to the attention of 
the Superior Court at any time before judgment, it 
would have been received as a bar to the action, and 








under proper circumstances, even after judgment, it 
might be made the foundation for setting it aside and 
admitting the defense. Ray v. Wight, 119 Mass. 426; 
Page v. Cole, 123 id. 93; Golden v. Blaskopf, 126 id. 
523. Nothing of the kind was attempted. The ques- 
tion before the Massachusetts court for decision, at 
the moment it rendered its judgment, was whether 
Dimock was then indebted to the copper company. Of 
Dimock and of this question it had complete jurisdic- 
tion, and it was bound to decide it on the evidence 
before it. Its decision was therefore conclusive, as 
much so as any judgment where the jurisdiction is 
complete. It concluded Mr. Dimock from ever deny- 
ing that he was so indebted on that day, wherever that 
judgment was produced as evidence of the debt. If 
he had the means at that time to prove that the debt 
had been paid, released, or otherwise satisfied, and 
did not show it to thecourt, he cannot be permitted 
to doitin this suit; and the fact that the evidence 
that he did not then owe the debt was the discharge 
in bankruptcy, made five days before, does not differ 
from a payment and receipt in full ora release for a 
valuable consideration. Cromwell v. Sac Co., 94 U.S. 
357; also Claflin vy. Houseman, 93 id. 134. <A. still 
stronger case of the validity of judgments ofa State 
court, in their relation to bankruptcy proceedings had 
pendente lite, is that of Davis v. Friedlander, 104 U.S. 
570; see Thatcher v. Rockwell, 105 id. 467. It is 
said however that though the defendant had his 
discharge before the judgment in the State court 
was rendered, and might have successfully pleaded it 
in bar of that action, and did not do so, the judgment 
now sued on is the same debt, and was one of the debts 
from which, by the terms of the bankrupt law, he was 
discharged uncer the order of the bankruptcy court, 
and to any attempt to enforce that judgment the dis- 
charge may still be shown asa valid defense. That is 
to say, that the failure of the defendant to plead it 
when it was properly pleadable when, if he ever in- 
tended to rely on it as adefense, he was bound to set 
it up, works him no prejudice, because though he has 
a dozen judgments rendered against him for this debt 
after he has received his discharge, he may at any 
time set it upas a defense when these judgments are 
sought to be enforced. Upon the same principle, if 
he had appeared in the State court, and pleaded his 
discharge in bar, and it had been overruled as a suffi- 
cient bar, he could nevertheless in this action on that 
judgment, renew the defense. Butin such case his 
remedy would not lie in renewing the struggle in a 
new suit on such judgment, but in bringing the first 
judgment for review before this court, where his right 
under the discharge would have been enforced then, 
ashe seeksto do it now, after submitting to that 
judgment without resistance and without complaint. 
Weare of opinion, that having in his hands a good 
defense at the time judgment was rendered against 
him, namely, the order of discharge, and having failed 
to present it to a court which had jurisdiction of bis 
case, and ofall the defenses which he might have 
made, including this, the judgmentis a valid judg- 
ment, and that the defense cannot be set up here in an 
action on that judgment. Steward v. Green, 11 Paige, 
535; Hollister v. Abbott, 31 N. H. 442; Bradford v. 
Rice, 102 Mass. 472. April 5, 1886. Dimock v. Revere 
Copper Co. Opinion by Miller, J. 

PATENT — NOVELTY — PERMUTATION LOCKS.— The 
first claim of the reissued letters-patent, for an im- 
provement in permutation locks, granted to George 
Rosner, July 25, 1871, was anticipated by the applica- 
tion and specification of D. H. Rickards, of Boston, 
and by the locks manufactured by Evans & Watson, 
of Philadelphia. Said claim is therefore void for lack 
of novelty. March 29, 1886. Yale Lock Man’fg Co. v. 
Greenleaf. Opinion by Woods, J. [6 Sup. Ct. Rep. 846.] 
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RECEIVERSHIP — INSOLVENT RAILROAD — ADMINIS- 
TRATION OF.—Property subject to liens and claims and 
debts of various characters and ranks, which is 
brought within the cognizance of a court of equity for 
administration and conversion into money, and dis- 
tribution, isa trust fund. It is to be preserved for 
those entitled to it, and this must be done by the 
court through its officers. A railway is a matter of 
public concern, the franchises and rights given the 
corporators of which were intended to subserve, not 
private gain only, but the public by providing a high- 
way. Parties dealing witha railroad as creditors or 
holders of its obligations must do so with knowledge, 
that in case of its insolvency and of its falling under 
the care of a court of equity for adjustment, involv- 
ing the transfer of its franchises and property by sale 
into other hands to preserve the purposes of its crea- 
tion, such court may keep it in repair, and safe and 
serviceable forthe public. The power of a court of 
equity in administering the concerns of an insolvent 
railroad does not depend upon the consent of the 
company, or its creditors and bondholders, nor upon 
prior notice having been givento them. A full op- 
portunity to be heard on evidence as to the propriety 
of expenditures, and of making them a first lien 
upon the property, is judicially equivalent to notice. 
The receiver and those leuding money to him on cer- 
tificates issued on orders made without prior notice to 
parties interested, take the risk of the final action of 
the court in regard to the loans. The court always 
retains control of the matter, its records are accessible 
to lenders and subsequent holders, and the certificates 
are not negotiable instruments. A bill alleging, in 
effect, that one of the plaintiffs was the largest stock- 
holder of several of the roads which hud been com- 
bined into the company as now established, and that 
his co-plaintiffs were judgment creditors of one of 
such roads, with judgments unsatisfied; setting out 
the precarious condition of all the property of the 
present company, and‘ the necessity for a receiver in 
the interest of all the creditors of all the combined 
eompanies, to prevent alevy upon the property; with 
praver for judicial ascertainment and marshalling of 
the debts of all the corporations, and for proper pay- 
ments and adjustments to and with creditors, is suffi- 
cient to enable a court of equity to administer the 
property and marshal the debts, including those due 
the mortgage bondholders, making proper parties be- 
fore adjudging the merits. While the court, under 
some circumstances and for some purposes, and in ad- 
vance of the prior lienholders being made parties, may 
have jurisdiction to charge the property with the 
amount of receiver’s certificates issued by its author- 
ity, it cannot, without giving such parties their day 
in court, deprive them of their priority of lien. Where 
certificates were issued for debts contracted by the 
court, when it had jurisdiction of the parties and of 
the subject-matter, to persons who, in good faith, in- 
vested their money for the benefit of the property in 
the possession of the court, the certificates should be 
paid according to their tenor, as authorized by order 
of court; and a discount, allowed the purchaser by 
such order, is to be presumed as having induced the 
purchasers to rely upon the promise of payment of the 
full face value, when they would not in the purchase 
have trusted the receiver of the fund. When the cur- 
rent income of a railroad in the hands of a receiver is 
diverted to the improvement of the property by the 
receiver, and debts for operating expenses are not paid, 
provision should be made in foreclosing a mortgage on 
the road, to pay such debts out of the proceeds of the 
sale of the property. The want of that aid which it 
was the duty of the trustee and bondholders to give 
to the court in discharging its responsible functions, 
with the road openly in charge of the receiver, and 





being run by him, and his acts plain to view, and the 
interest on the bonds in arrear, cannot be urged tog 
court of equity asa ground for denying its power to 
do what was thought by it best for the interests of al] 
concerned, including even those who thus willfully 
stood aloof. Debts incurred forthe ordinary, expen. 
ses of the receiver in operating the road are payable 
out of income, if any, before the corpus is resorted to; 
but that may be resorted to when the items are proper 
ones to be allowed for operating expenses, after seru- 
tiny and opportunity for those opposing to be heard. 
The holders of unsurrendered bonds of a road that has 
been merged into another railroad system cannot, 
after the assumption of control of the affairs of the 
latter system by the court, question the legality of the 
purchase’and sale of the read, since those who were 
parties tothe arrangement, those who acquiesced in 
it, and those who failed in due time by some_ proper 
proceeding to question its validity, are estopped to 
raise such a question at such atime. Nor are they 
entitled to a separate sale. Non-action on the part of 
such bondholders, and their trustee, which allowed 
the court and receiver to go on during the entire liti- 
gation contracting debtsin respect to the whole line 
operated asa unit, and administering the property as 
one, under circumstances where, as shown, it was im- 
possible to separate the interests as to expenditures 
and benefits in respect to the matters now questioned, 
and when important rights have accrued on the faith 
of the unity of the interests, amounts to such acquies- 
cence as should operate as anestoppel. Whereseveral 
roads were merged into a comprehensive line of road 
under a new name, and where the surrender of the 
bonds of the tirst-mentioned roads, or any of them, 
for cancellation, was not dependent upon any contin- 
gency, and was without reservation, each person 
who so surrendered gave up his lien under the old 
mortgage, aud took one under the mortgage of the 
new line as it was, and took the risk of its value. If 
money used was that of the receiver individually, yet 
if such receiver was authorized to make the expendi- 
tures forthe protection, reparation, or safety of the 
trust estate,and if he advanced his own money for 
that purpose, he may have a lien on the trust estate 
forthe money so advanced. Notes for money bor- 
rowed by the receiver without the authority first pro- 
cured from the court, although the money was in- 
tended to be used for the purposes of the receivership, 
cannot be allowed priority in payment over bonds, 
for the reason that the borrowing of the money for 
which the notes were given was not sanctioned in ad- 
vance by the court. With the exception of debts for 
taxes and receiver's certificates issued to bdorrow 
money to pay taxes, or to discharge tax liens, there 
shall be no priority or preference among the debts and 
claims, whether receiver's certificates or other debts, 
which are allowed precedence over the mortgage 
bonds of any road, but all should stund alike. April 
5, 1886. Union Trust Co. of New York v. Itlinois Mid- 
land Ry. Co.; Borg v. Same; Waring v. Union Trust 
Co. of New York; Fletcher v. Illinois Midland Ry. Co. 
Opinion by Blatchford, J. [6 Sup. Ct. Rep. 809.) 

TRIAL—PEREMPTORY INSTRUCTION FOR PLAINTIFF. 
—Where, giving the defendant every possible infer- 
ence in his favor from the evidence, it is insufficient 
to warraut a verdict in his favor, a peremptory in- 
struction for the plaintiff is proper. March 22, 1886. 
Marshall vy. Hubbard. Opinion by Harlan, J. [6 Sup. 
Ct. Rep. 806.] 


a 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENCY—TO COLLECT—TAKING NOTE.— An agent hav- 


ing authority to collect a debt will not be presumed to 
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So— 
have the right to take, as payment of such debt, the 
note of the debtor payable to himself; and the prin- 
cipal, having repudiated the unauthorized act, may 
sue on the original debt. McCulloch v. McKeen, 16 
Penn. St. 289. One thus authorized ‘cannot bind his 
principal by any arrangement short of an actual col- 
lection of the money.” Kirk v. Hiatt, 2 Ind. 322; Mc- 
Cormick v. Walter A. Wood, etc., Co., 72 id. 518; 
o’Conner v. Arnold, 53 id. 203. That a debt may be 
paid by the execution of the negotiable promissory 
note of the debtor may be conceded, but the execu- 
tion of such note toa third person, without the con- 
sent of the creditor, has no resemblance of payment: 
Ind. Sup. Ct., April 3, 1886. Robinson v. Anderson. 
Opinion by Mitchell, J. [6 N. E. Rep. 12.] 


NEGOTIABLE INSTRUMENT—AGENCY—UNDISCLOSED 
PRINCIPAL.— No party can be charged as principal 
upon a negotiable note or bill of exchange unless his 
name is thereon disclosed. The point upon which the 
rehearing was allowed, and upon which we think the 
ease turns, is that while in the case of contracts, gen- 
erally, where one of the persons executing the same 
executes itin his own name, without disclosing any 
one as his principal or his own character as an agent, 
if in point of fact he was acting as the agent of another 
party, such other party will be held to be the real 
party to the contract, yet that this rule does not ap- 
ply to negotiable promissory notes. This question 
was ably argued at the bar, as well as by exhaustive 
briefs by counsel on either side. An examination of 
the anthorities cited by counsel, with others referred 
to therein, led us all, at the consultation, to the con- 
clusion that the above proposition as to both its 
branches expresses the law correctly. Being about to 
enter upon a collation of authorities upon this point 
of the non-liability of an unnamed principal upon ne- 
gotiable paper, my attention was attracted to a cita- 
tion on page 284, 1 Dan. Neg. Inst., to an article in 13 
Alb. Law J. No. 19, May 6, 1876, p. 323. This article I 
find so exhaustive of the subject that I will content 
myself by giving the conclusions of the writer, and 
the authorities by him cited. Says our author: ‘ But 
asto bills of exchangeand promissory notes, it has 
been long settled that he who takes negotiable paper 
contracts with him who on its face is a party thereto, 
and with no other person. By Lords Abinger and 
Parke, Beckham v. Drake, 9 Mees. & W. 92, 96; Byles 
bills, 37; Story Bills, § 76; Edw. Bills, 80." The 
weight of authority, if not of reason, is in favor of the 
rule excluding all parol evidence, even as between the 
immediate parties to the transaction. It is held that 
although the party executing the instrument describes 
himself as *‘agent,’’ yet if the name of the principal is 
not disclosed upon the face of it, all evidence dehors 
the instrument, for the purpose of holding him 
thereon, is to be excluded. [It is wholly immaterial 
therefore that the agent had full authority to make it 
in behalf of his principal; that the consideration was 
exclusively received for bis benefit; that the plaintift 
knew the agent's principal, and accepted the note as 
the promise of the principal. Williams v. Robbins, 16 
Gray, 77; Pentz v. Stanton, 10 Wend. 271; Thurston v. 
Mauro, 1 G. Green, 231; Kenyon v. Williams, 19 Ind. 
45; Anderton v. Shoup, 17 Ohio St. 125; DeWitt v. 
Walton, 9N. Y. 571. Neb. Sup. Ct., April 14, 1886. 
Webster v. Wray. Opinion by Cobb, J. [27 N. W. 
Rep. 644.] 


WATER AND WATER-COURSES—UNDER-GROUND CUR- 
RENTS—IMPAIRING FLOW FROM WELL—INJUNCTION.— 
Where the flow of water from a well on the plaintiff's 
land is impaired by the sinking of a well by another 
on land owned by a third party, with the consent of 








such third party, an injunction will not be granted to 
restrain the sinking of other wells, or to compel the 
filling up of the well already sunk. The defendants 
went from their own land upon the land of strangers, 
and obtained permission to bore for water, and there 
sank their shaft; procuring water from the same 
source that the complainant procured its water, and 
diverted it, and carried it to their premises, three- 
eights of a mile, for use. Can they be restrained from 
doing this? A very careful consideration of a great 
many authorities leads me to the conclusion that 
they cannot atthe instance of the complainant. Ang. 
Water-courses, §§ 109-114, inclusive; Gould Waters, 
§ 280; Chasemore v. Richards, 7 H. L. Cas. 349; 5 
Hurl. & N. 988; Acton v. Blundell, 12 Mees. & W. 324; 
Chase vy. Silverstone, 62 Me. 175; Roath v. Driscoll, 20 
Conn. 533; Delhi v. Youmans, 45 N. Y. 362; Goodale 
v. Tuttle, 29 id. 466; Wheatley v. Baugh, 25 Penn. St. 
528. The courts all proceed upon the ground that 
waters thus used and diverted are waters which perco- 
late through the earth, and are not distinguished by 
any certain and well-defined stream, and consequently 
are the absolute property of the owner of the fee, as 
completely as are the ground, stones, minerals or 
other matter, toany depth whatever, beneath the sur- 
face. The one is just as much the subject of use, sale, 
or diversion as the other. The owner of a mine en- 
counters innumerable drops of water escaping from 
every crevice and fissure. These, when collected, in- 
terfere with his progress, and he may remove them, 
although the spring or well of the land-owner below be 
diminished or destroyed. So the owner or owners of 
a bog, marsh or meadow may sink wells therein and 
carry off the water collected in them, to the use or en- 
joyment of a distant village or town, although the 
waters of a large stream upon the surface be thereby 
so diminished as to injure a mill-owner who had en- 
joyed the use of the waters of the river for many years. 
Upon these principles there can be no doubt but that 
every lot-owner in Ocean Grove or Asbury Park could 
sink a well on his lot to any depth, and in case one 
should deprive his neighbor of a portion or all of his 
supposed treasure, no action would lie. A moment’s 
reflection will enable every one to perceive that such 
conditions or contingencies are necessarily incident to 
the ownership of the land. N. J. Chancery, Nov. 20, 
1885. Ocean Grove Camp Meeting Ass’n v. Commis- 
sioners of Asbury Park. Opinion by Bird, V.C. [5 


Atl. Rep. 168.] 
Jeutbiaipicncaie 


A CASE IN POINT. 


By FRANK J. PARMENTER. 
Canto Second. 
i, 

I gave some intimation that I need 

A deal of praise to spur me on to write, 
And now may add, most modestly indeed, 

That I’ve received it with no small delight 
To such extent I feel bound to proceed 

With our suspended comedy to-night, 
Though more important duties stay an hour 
While I hide from them in the Muses’ bower. 

II. 

How sweet were life if man could always hide 

From clamorous duty, and roam with his Muse 
Through Fancy’s roseate realms until he died, 

Nor drink one bitter draught that sorrow brews ! 
Oh, Eve! Why did you quit dull Adam's side 

And such a wily, treacherous comrade choose, 
And load me down with toil, and care, and woe? 
I’m sure ] never would have used you so, 
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it. 
But thou, poor erring dame, hast suffered too, 

And man cannot, without a coward’s blush 
Mantling his forehead, cast a stone at you! 

With thirst or scorn for knowledge, in life’s flush 
We all do many things we should not do, 

And find too late that conscience will not hush ; 
But tell me — since you needs must flirt — why take 
(Scorning the creamy cow) the scaly snake? 

ov. 
All men are liars! is the rather sweeping 

Denunciation of the Hebrew bard, 

Who did not always hold in properest keeping 

His hasty temper, or his light regard. 

Good grain is garnered from his sickle’s reaping, 

And Vice is mauled with blows exceeding hard, 
But David’s practice differed from his teaching 
As he had been a modern preacher, preaching. 

es 
And are not all of us inclined that way? 

Where be the saints who make their conduct tally 
With that they preach for others, every day? 

All men are preachers, were a happier sally, 

And what perhaps the vexed king meant to say. 

When his turn came for crossing the dark valley, 
I wonder if he thought by calling L1aR 
In such loud voice, it might awake Uriah! 

VI. 
Was it their lying, or the king’s base fright 

Impelled him yield the seven sons of Saul, 

To slake the vengeance of the Gibeonite 

In the red tide of that grim carnival, 
Where guiltless sons for guilty father's spite 

Made such atonement in their piteous fall! 
Given to me whose future lot to choose, 
David's or Rizpah’s, I’d wear Rizpah’s shoes. 

VIL. 
Had Jesse’s son a lawyer been like Daniel, 

His sweet-toned harp had caught another string: 
Instead of judging thus his fellow man ill 

He would have had the charity to sing, 

(Unless his checkered life’s swift currents ran ill, 

Prompting a different train of reasoning) 

That men are — men; and when not passion-wrecked 
About as pure as God can well expect. 
Vill. 


For we are molded from indifferent clay, 

Yet such as a wise Maker furnished. Still 
Free agency is left us and we may 

Improve the sad material, when we will, 

But we adjourn that matter day from day, 

As Life were but an endless Reference, till 
Death taps us on the shoulder, and we go —? 
To Heaven, I trust, though really T don’t know 

IX. 
I think the lawyers realize quite well 

That late revisors of the Scriptures blot 
From either Testament the name of hell 

But, most unluckily, retain the spot, 
And only change the title’s syllable | J 

For greater euphony. It matters not, 

‘Tis all the same to him who goes that way, 
Sheol, or hell, translate it how you may. 

X. 
But where is Harold? That is not his name, 

Yet I’ve been thinking ‘twill be necessary 
If I would hand my hero down to fame, 

To give him appellation. Men will vary 
In their opinions, but the most will blame 

To see me dodge the question by a qure, 
As State repurters do where Judges travel 
Around a knotty point they can’t unravel. 





xI. 
It makes me laugh to hear a friend declare 
“T know; ’tis A. —his portrait’s plainly drawn!” 
While there is no resemblance anywhere, 
More than you'd note between a stag and fawn; 
The real fact is, I would almost swear 
He never lived on earth, till he was sawn 
Out of a piece of timber that I found 
One day in sauntering o’er a bit of ground. 
XII. 
sle had resolved on war, and nolens volens, 
The enemy must yield, or he would find 
Itis no joke when a determined foe lends 
To a set purpose his whole heart and mind, 
And with a desperate energy, his bow bends 
Armed with an arrow swifter than the wind, 
Covering th’ alluring bulls-eye — that’s to say 
The breast of him who stands athwart our way! 
XIII 
That stanza’s metaphorical, you see, 
For it must now be tolerably well known 
That at our Court, there is no enemy, 
Since lawyers bear a brother near the throne; 
Where diverse claims so clash, it well may be 
They pounce too fiercely on contention’s bone, 
Yet where’s the Brotherhood so firmly knit, 
Or has more generous hearts cementing it? 
XIV. 
Their hearts warm to the tartan, like poor Jennie’s 
And what ill-will the forum may engender 
Is laid aside as quickly as this pen is 
When they’re at ease, with slippers to the fender 
We know the hot bouts are not for the pennies 
The vanquished might be called on to surrender; 
Stern duty, love of triumph, zeal for client, 
And awkward facts, not always make us pliant. 
XV. 
The rival chief in this forensic strife 
Too long perhaps has been kept in the shade; 
Though he could not expect to play first fife 
Or fiddle in our strolling masquerade, 
And should be thankful for the sturdy life 
That’s breathed into his nostrils through my aid, 
Still I must reckon him a dangerous foe, 
Ready to give. as to ward off, a blow. 
XVI. 
He was a man that ong had passed his noon 
So far as time is measured, but he stood 
Erect, and no lean, slippered pantaloon 
Or shrunk shank, proclaimed a lack of blood 
To nurse this strong-limbed, swart Laocoon 
In all his strength, and health, and hardihood, 
Far past the years allotted to our race, 
Since decades seven had left so little trace. 
XVIil. 
The two were much unlike: one steadfast, deep, 
Defiant, sleepless, daring, holding on 
Grimly as Death, so long as he could keep 
A single inch of ground to stand upon; 
The other, volatile, with broader sweep 
Of fancy, bold to impudence, and won 
His battles by a brilliant charge; or failed, 
Turned tail, abandoned every thing, and railed 
XVIII. 


And now the champions impatient stand 
Prepared for combat in that spacious hall 
(Which I described a little beforehand, 
Foreseeing I might have no time at all 
To do so here)-- awaiting the command. 
It is the final struggle: one must fall; 
As now determined, it shal] ever be — 
Unless the Court reverse its own decree 
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XIX. 
Appellant’s champion charges: ‘tis the rule; 
He feels his strength, and his hooked nose, in air 
Is often tossed in scornful ridicule 
Of the decision that had brought him there. 
Too confident, perhaps, he seemed less cool 
Than he was wont, since with most studious care 
He had foregathered for this great event 
From Solon and Lycurgus, down to Kent. 
t & @ 
A long citation of authorities 
Is never favored by the Court; of course 
The zealous Judges read them, if they please, 
And in sonie instances regard their force; 
But I knew one — he’s dead — would to his knees 
To any precedent that might unhorse 
A principle ; and on it he’d reverse 
Decrees whereby is ruled the universe. 
XXI. 
That our stanch hero made a grave mistake 
In citing so much law admits no doubt; 
The sharp-eyed Chief its bristling front did rake 
With one incisive shot he volleyed out 
By question. Camden, Mansfield, seem to take 
A similar view, but Holt and Hardwicke flout 
Such doctrine, while de’ Medici’s great head 
Shook dubious, as turning it, he said 
XXII. 
To the bard-jurist, who by chance that day 
Sat next him, something I may not declare, 
But the neat poet of the Blue and Gray 
Lent his concurrence with a doubting air; 
*Twas but a word, but Holy Writ says, Yea 
And Nay the use of other words will spare, 
And are sufficient for ail intercourse — 
I wish the courts would put that rule in force. 
XXII. 
Think of the evils we would then escape! 
Long sermons, long opinions, very long 
Dull arguments in Court, and oh, Red Tape! 
It might do certain witnesses some wrong, 
Oblivious Jacob for that little rape 
He chanced to perpetrate Broadway along — 
I mean the Christian Jacob, not the Jew 
That gulled his brother and his father too. 
po 13M 
Our hero sits. The muscles of his face 
Strained to their fullest tension, paining show 
How great the struggle he had made to brace 
Against the Chief's well-aimed and staggering blow. 
If he could foil its foree, he’d win his case; 
So thought he, and at once resolved to throw 


His whole strength there. "Twas grand! and right or 


wrong 
The argument, ’twill be remembered long. 
EX. 

Springs to his feet the rival chieftain. High, 

Yet not inscrutable, the old man stood; 
His rocking foot, clinched hand, and threatening eye, 

And quivering lip, betray his thirst for blood; 
But like the sea-solicitor that I 

Above alluded to, his calmest mood 
Was deadliest; his grimest blustering wit 
Had much good-nature underlying it 

pom 4 

He saw the current that so lately set 

Well in his favor had been rolled far back 
By his strong adversary when he met, 

With such rare skill and power, the Chief's attack. 
He did not think the battle lost as yet, 

But its changed as pect put bim to the rack. 
He summoned all his powers, and started off 
In a derisive vein, with sneer and scoff; 





XXVI. 
Then, warming, roared and ranted, like an actor 
Tearing a passion into tatters, but 
Thundered no term where wit was not a factor, 
And several anecdotes were patly put. 
When he ceased speaking, or to be exacter, 
When he restrained the rocking of his foot, 
(For while that moved he’d talk) the Court adjourned 
And dined most frugally, as I have learned. 
XXVIII. 
*Tis a reproach to this great Empire State 
To let these faithful servants go unpaid 
For their hard labor, or at any rate 
So niggardly, that glass of lemonade 
To them is riotous, and luxury a date! 
Come, Legislators, by your timely aid 
This wrong can be made right. Let not the shame 
Of leaving it undone be on your name! 
X XIX. 


Oh, that decision? —Why, ‘tis not yet made! 
I understand it will be very long 

And so brimful of learning, ’'m afraid 
I'll have to make additions to my song, 

Say — twelve more Cantos. Do notlook dismayed! 
Think you that I will do their Honors wrong 

By a brief comment on their great opinion 

Filling a volume, while I still can sing on! 


_— — > 


CORRESPONDENCE. 


McKELVEY ON PLEADING. 
Editor of the Albany Law Journal: 


May I correct very briefly a misconception which 
your reviewer evidently labored under when he no- 
ticed a small book on Pleading in your last issue? 

First. The book was not in any sense written as a 
“thesis.” 

Second. It was a private enterprise entirely, and not 
compiled under the encouragement of any one in au- 
thority at the Harvard Law School. 

Third. If you will allow a student to say it, common- 
law pleading is taught in the Harvard Law School, as 
it is inany law school that expects its students to prac- 
tice in courts where many common-law cases are cited 
every day, which it is necessary to understand in order 
to make use of. 

Respectfully, 
J.J. MCKELVEY. 

CAMBRIDGE, Mass., May 11, 1886. 


NEW BOOKS AND NEW EDITIONS. 


JONES ON THE TORRENS SYSTEM. 


The Torrens System of Transfer of Land, by Herbert C. 
Jones, Esq., of Osgood Hall, Barrister. Toronto: Carswell 
& Co. 1886. 

Our neighbors are considerably interested in land 
transfer reforms, and in the Province of Ontario an 
act founded on that devised by Sir Robert Torrens, 
Bart. of Australia, is in effect,and is the subject of 
the volume before us. 

In both England and America the common-law sys- 
tem of conveyancing, with all its feudal incidents and 
archaic niceties so ravishing to the heart of the con- 
veyancer, is now felt to be an incumbrance of the 
past. 

Many schemes of reformin the land law, besides 
recording the conveyances (avery slight advance) have 
been long contemplated. Perhaps nothing better evi- 
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dences the shackles in which civilized men are fet- 
tered by archaic laws than the fact that our former 
governors actually introduced their dilapidated and 
infernal invention of tenures among a simple agricul- 
tural and sailor folk, such as our ancestors were in 
New York. And now we are put to it, in common 
with the rest of our English-speaking kin, to find out 
how to undo the shackles. Even with the abolition of 
tenure and thereforms invented by Mr. Humphrey, 
and introduced in our Revised Statutes, our Court of 
Appeals is fast evolving a very complicated land law, 
largely English in character and contrivance. 

Among the ways suggested to cure the difficulties, 
or some of them, is the abolition of all powers and 
trusts. This goes to the root of the matter. Next, 
the assimilation of the law of real property to the law 
of personal property (this with us would unfortunately 
bring back the old English law of trusts largely). But 
certainly it is an absurdity to have one set of rules for 
one kind of property and a separate set for another 
kind of property. We do not believe that any one but 
Dr. Dwight and the law faculty of Columbia — we had 
almost said King’s— College thinks two sets of rules 
desirable, and that they do is largely because the 
finished state of the law—we had almost said of the 
lectures — make any change undesirable at this stage 
of the game. 

Then there are reforms in the methods of transfer- 
riug lands. These relate to the mechanical features 
of the land law and have for their direct object an in- 
creased certainty and economy, both very desirable to 
the public. One of these methodsis the Torrens sys- 
tem now prevailing in Ontario, or in part of the county 
of York, in which is situated Toronto. So while our 
Liliputian lawyers are busy wrangling over the awful 
merits of the block or lot system, the barristers of an 
effete monarchy at our very door have actually given 
something tangible to society. 

The Torrens system is a system of registrations of 
titles, by which after one examination by competent 
authority all future examinations of title are dis- 
pensed with, and transfers are made by a govern- 
ment official, and by an ingenious and simple system 
of certification by an official master of titles. 

In Manitoba the Torrens system has been much sim- 
plified. Both acts, carefully annotated, appear in Mr. 
Jones’ excellent work. 


SmitH’s ELEMENTS. 


Elements of Right and of the Law, by George H. Smith, 
San Francisco. A, L. Bancroft & Co., 1886. 

This work, the fruit of considerable reading, is 
another contribution of a practicing lawyer to the 
real literature—as contra-distinguished from the mere 
data of the law. It is froma small group of works, 
such as Holmes’ ‘“‘Common Law,’ facile princeps, 
Terry’s new work, Bliss on Sovereignty and this by 
Mr. Smith, that we perceive a growing tendency to 
elevate the professional standard in America. Not 
that the days of the digest and the spouting rhetori- 
cal hacks are over, for nisi prius work will long toler- 
ate the turgid rhetoric of the Byronic-collar kind, 
and equity the somnolent, ethical common-place of 
the priest-like Mr. Blank; but lawin America has 
entered a new epoch—to be sure it is just at the 
threshold and with the dawn, but nevertheless it has 
entered. It is to be hoped that the bar of New York, 
so long passive in all suggestive work (always except- 
ing Mr. Field, who is a vicarious atonement forthe 
already literary infertility of our considerable practic- 
ing lawyers) will profit by the new departure. 

Mr. Smith’s arbitrary classification of rights into 
two kinds wecannot agree to, for this is to omit 





whole classes of rights. But then we should not for- 
get that this is not a workon jurisprudence at large, 
but a treatise on certain elements of a right and of 
law. The distinguishing feature of Mr. Smith’s work 
would appear to be its catholicity and its recognition 
of the defects inthe Austinian analysis, pointed out 
by Sir Henry Maine, viz., that it does not apply to 
archaic conditions of society. Wedo not regard Mr. 
Smith's work as a very original contribution to legal 
science, but it undoubtedly has its uses, and it isa 
pleasure to call attention to its excellences rather than 
its defects. [ts main defect is its failure clearly to 
distinguish between the realm of ethic and the realm 
of positive law. 

There are some expressions which do not seem to us 
accurate, e. g., ‘‘ ulterior first principles ” (p. 309). But 
take this work asa whole and our readers will find 
that it is suggestive, and no doubt it will serve to in- 
troduce them to the few writers in English who fairly 
deserve to be called jurists. We congratulate a busy 
lawyer who has the disposition to study the philosophy 
of his profession, and this Mr. Smith has. He is 
moreover an independent thinker wedded to no 
school. 


——— 


NEW YORK STATE BAR ASSOCIATION. 
Orrice OF THE SecreTARY oF THE Executive ComMirTes, ) 
No. 79 Cuape. Srreet, Apany, N. Y., » 
May 17, 1836. ) 
To the Members of the Executive Committee : 

GENTLEMEN: The following is a copy of a zesolu- 
tion hereby submitted for your action: 

WueErEAs, The business and affairs of the New York 
State Bar Association have greatly suffered for the 
lack of an efficient clerk continually to attend to them, 
and it is imperatively necessary that the Association's 
room in the Capitol at Albany should always be kept 
open; and, 

Wuereas, L. B. Proctor, Esq., a member of the bar, 
has an extensive acquaintance in the profession, and 
is a man of learning and acknowledged literary ability, 
residing in Albany, and is highly recommended for 
the position by His Excellency, Governor Hill, presi- 
dent of the Association, and is willing to undertake 
the position, and promises faithfully to discharge the 
duties of clerk; and the Association bas a fund of sev- 
eral thousands of dollars, which is constantly increas- 
ing, now therefore be it 

Resolved, That L. B. Proctor, Esq., of Albany, be 
and is appointed clerk of the New York State Bar As- 
sociation, at a salary of eight hundred dollars a year, 
to be paid to him in monthly instalments by the 
treasurer of the Association upon the order of the 
chairman, or secretary of the executive committee, 
and that his duties be those heretofore prescribed for 
the office by resolutions of the executive committee. 

Approved. 

WILLIAM H. ARNOUX, 
Chairman. 
New York, May 15, 1886. 


Unless ten negative votes against said resolution be 
received by the secretary within ten days from the 
mailing thereof by him to the members of the com- 
mittee, the same will be adopted and so entered in his 
minutes, provided such resolution receives a majority 
of the votes cast, and at least four affirmative votes. 

You are hereby requested to return to me one of the 
enclosed slips with your vote thereon. 

Very truly yours, 
CHARLES J. BUCHANAN, 
Secretary. 
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CURRENT TOPICS. 

M\HE unexpected death of Samuel Hand is an 
| event of more than local importance. Since 
the days of Nicholas Hill and John K. Porter no 
other Albany lawyer has been so well known 
throughout the State, and none has ever had a more 
honorable career. To have gained his commanding 
position at the age of fifty-two implies the posses- 
sion of talents of a high order; but it must be ad- 
mitted that at the outset he was singularly favored 
by circumstances. THis father was one of the most 
learned and eminent of our Supreme Court judges; 
he had other influential relatives; and his early 
succession to a place in the famous firm founded by 
Hill, Cagger and Porter, threw responsibilities 
upon him, and gave him an experience and an in- 
fluence, which fall to the lot of few young men. 
time, and until the adoption of a day 
calendar in the Court of Appeals, he argued, it is 
said, a third of all the causes in that court, and no 
name appears so frequently as his in the list of 
counsel in its reports. Thus he always was spared 
the customary struggles of young unfriended at- 
torneys, and from the start he had the ideal posi- 
tion of a lawyer appearing in the most important 
causes, and acting almost exclusively as counsel in 
the court of last resort. Upon him fell the mantle 
of Hill and Porter, and although he cannot be 
credited with the vast learning of the one, and the 
genius and eloquence of the other—the one the 
greatest lawyer, and the other the most brilliant 
advocate of our times—yet he did undoubted 
credit to his sponsors and to his unique position. 
Albany in his time had other great lawyers, now 
passed away. Not to speak of some still living, 
Mr. Hand had not the intellectual sparkle and 
quickness of John H. Reynolds, nor the native 
strength and wondrous power of statement of 
Henry Smith. His arguments were rarely remark- 
able on the surface in any sense. They were not 
marked by wit or humor, nor by fertility of illus- 
tration, nor conveyed in the medium of graceful or 
commanding oratory; but whatever could be done 
for a client by ample learning, exceptional experi- 
ence, patient research, a very extraordinary mem- 
ory, extensive reading, calm consideration, sound 
forecast, a serious sarcasm, a grave and earnest de- 
livery, and the influence of a pure and dignified 
character, was uniformly accomplished, and it is 
probable that no other counsellor of his age ever 
argued so many important causes with so much 
credit to himself and so much advantage to his 
clients. We do not speak in depreciation of this 
excelient lawyer, but in admiration of the man who 
could do so much without the possession of rare, 
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most of his talent, and who from his youth onward 
held his own against the wisest and most expe- 
rienced lawyers. One trait in him we have al- 
ways especially admired — possessed of a large 
library, and with every temptation to be a ‘‘ case 
lawyer,”’ he never was one, and always preferred to 
grapple with his causes on principles. He knew 
the cases, he put them down in his briefs, but he 
preferred to cut loose from them, and trust to his 
ability to demonstrate his argument on reason. It 
will be inferred from what we have said that he 
had the judicial faculty and temperament, and 
the ability to make a good judge, as his few 
months’ service on the bench gave promise, but 
he preferred his unique position of counsel. 
Although apparently engrossed in his great prac- 
tice, he found time to cultivate himself liberally in 
literature and in music. He was fond of books, 
and surrounded himself with them; he was an ex- 
cellent scholar in modern languages; he wrote well 
and with facility on literary topics. His character 
was irreproachable, His services as a citizen have 
been many and useful. His manners in public were 
simple, dignified and courteous, but grave and re- 
served. His tastes were domestic. He seemed to 
have no ambition save for professional distinction. 
This honorable and exceptionally successful career, 
for which we might reasonably have predicted con- 
tinuance for twenty years, is cut short in a manner 
piteous and almost tragic. We heard him argue a 
cause in the Court of Appeals about a month ago — 
the expiring effort of a dying man. He had been 
manifestly a sick and a sad man for a year, and we 
have been filled with forebodings about his health. 
But no complaint or murmur has ever come from 
him. He bore his suffering, which must have been > 
intense, with silent fortitude, and very few dreamed 
that he was going swiftly to his grave with an in- 
curable and terrible disease. The strength of the 
man’s character shone in that last argument, which 
was marked by all of his peculiar ability. It is 
a sad pleasure to know that he has been spared 
a painful lingering, and that he is quietly resting 
from his labors. No lawyer is secure of long re- 
membrance, but for many years no name will be 
pronounced in our profession with greater respect, 
few with greater admiration, than that of Samuel 
Hand. His life affords a fair example for emula- 
tion, and the mystery ef his untimely death may 
point the vanity of this existence. 
“*The worldly hope men set their hearts upon 
Turns ashes, or it prospers ; and anon 


Like snow upon the desert’s dusty face, 
Lighting a little hour or two — is gone.” 


In his address to the graduating class of the 
Albany Law School last week, Attorney-General 
O’Brien remarked upon one of the dangers beset- 
ting the present practice of the law, as follows: “It 
cannot be denied that one of the most serious blem- 
ishes, which in these times, and especially in this 
country, detracts from the good name and fame of 
the profession, and in fact threatens in some meas- 
ure to undermine and destroy its legitimate influ- 
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ence and usefulness, is the inordinate love of and 
struggle for wealth. This evil which afflicts, to 
some extent at least, every walk, vocation and em- 
ployment of life, may be charged partially to the 
fashion and tendency of the times, and partially to 
that spirit of avarice which forms so large a feature 
in the constitution of human nature. In these days 
of Mammon worship, when every one seems to be 
struggling in the race for the rapid accumulation 
of wealth, it would be singular indeed if our pro- 
fession escaped the general contagion. The accu- 
mulation of enormous fortunes by people in the va- 
rious fields of business enterprise, speculation and 
commerce, and the consequent extravagance and 
display has had a tendency to degrade an honor- 
able calling into a mere trade for money getting. 
That singleness of purpose, love for the profession, 
and carnest devotion to its duties, the struggle to 
earn and to deserve professional eminence and hon- 
orable fame, rather than to become suddenly rich, 
has weakened and relaxed. Those habits of con- 
stant study, diligent investigation and preparation, 
which every one who aspires to become learned 
and skillful in the law must ever maintain, have 
become irksome, and loose notions in regard to the 
standard of professional integrity and honor pre- 
vail. The moderate and just rewards that enabled 
the lawyer of a quarter of a century ago, by the ex- 
ercise of prudence and economy, to suitably main- 
tain himself and family, and to provide a compe- 
tency for his declining years, are not now consid- 
ered adequate compensation for even the dullest 
member of the profession, for the most common 
and ordinary service. Legal controversies are in 
some cases made so tedious by neglect and unnec- 
essary and protracted delays, and so expensive by 
the enormous charges — out of all proportion to the 
service rendered, or the labor involved — sometimes 
exacted from clients, that suitors will be likely to 
abandon rights and remedies rather than be bur- 
dened with the expense liable to follow a resort to 
the ordinary machinery of justice. If these abuses 
could be regarded as other than temporary and ex- 
ceptional, they might well lead every true lawyer 
and upright man to despair of the continued use- 
fulness and influence of the legal profession, as they 
indicate a decay of public morals, and the corrup- 
tion of society itself.” 


We had hardly chronicled the defeat, at the 
hands of the court, of our esteemed townsman, 
Miss Kate Stoneman, in her aspiration to be a law- 
yer, when we were called on to record her triumph 
through the help of the Legislature. The Legisla- 
ture have removed this disability of women, and to 
Miss Stoneman belongs the distinction of being the 
first woman lawyer of this great State. On the 
same day that she was admitted to practice she was 
appointed notary public. She thus has a fair start 
from the public, and now all she needs is an office, 
a library, and a few clients. We feel inclined to 
offer her something, on our own part, although we 





have not the honor of her acquaintance, and we 
will therefore offer her something that will not im- 
poverish us even if it may not enrich her, namely, 
a little advice. We humbly advise her to have just 
as few women clients as possible. They are trouble- 
some. We are glad that our Legislature have done 
this fair, and honest, and sensible thing. It is mon- 
strously absurd to say that one-half the human race 
shall not have every avenue and opportunity to earn 
a living that the other half have. 


The American Law Record believes in the policy 
of publishing dissenting opinions. It says: ‘If 
the province of the judiciary be like that of the ex- 
ecutive, to merely declare the law as a finality, from 
which no appeal lies to the judgment of the com- 
munity, the wisdom of discovery, or the improved 
intelligence of posterity, it may be well enough to 
cease the publication of dissenting opinions, but 
the logic of the same argument will suggest that no 
necessity exists for any opinions, but simply the 
bare announcement by the court of its conclusions, 
or result of its finding or decision, and we believe 
there is no middle ground. Either all the opinions 
should be published or none. If the primary object 
of the court be to administer justice, and not settle 
doubtful questions of law, the object is fully at- 
tained and satisfied by the announcement of a judg- 
ment or decree in the form in which it is recorded 
The opinion is but the reasons for the judgment or 
decree, and these are not stated in the record. 
Now, if we go a step beyond the record, what right 
have we to say that only so much of the reasons as 
go to support the judgment on record shall be pub- 
lished? The judgment may be correct, though the 
reasons given for it may be fallacious, and on the 
other hand, while the reasons may be irrefutable, 
yet from their inapplicability the decision may be 
erroneous. There can be no object therefore in 
publishing the reasons for the decision other than 
to give the public an opportunity of being satisfied 
of its soundness, In other words, to educate pub- 
lic opinion as to the law, and when we assume that 
position we cannot stop short of throwing all the 
light possible on the subject. We must have the 
pros and cons, and the opinions of the dissenting 
judges become material. If the decision be right 
the reasons for it become of no consequence, but if 
wrong they may afford the key for detecting the 
error, and lead to suggestions for the correction 
thereof, and to prevent its propagation, and limit its 
application to the particular case. The English 
practice is well known, and we are quite sure that 
a proposition to change it, and suppress the opin- 
ions of the minority would be looked upon almost 
as treasonable, a return to Star Chamber perform- 
ances, and an abridgement of the rights of free 
speech. We approve of the English practice, and 
would like to see every judge express his opinion 
pro or con, either that or no opinions. In short, we 
vote for all opinions or none.” If this reasoning is 
right none but dissenting opinions should be pub- 


oe -— = et ew a mm FM 


~ 





THE ALBANY LAW JOURNAL. 


423 








a 





lished. We are quite willing to off-set the practice 
of Massachusetts against this ‘‘Star Chamber ” 
slap-trap. We reiterate that the practice of pub- 
lishing dissenting opinions is one of the most fertile 
sources of the uncertainty of the law. 


———__—_@—_____— 


NOTES OF CASES. 

N Detroit Base-Ball Club v. Deppert, Michigan 
Supreme Court, April 22, 1886, 27 N. W. Rep. 
856, it was held that an injunction will not lie to 
restrain one from erecting and using a platform 
overlooking a base-ball ground to which an admis- 
sion fee is charged. The court said: ‘‘The answer 
says that the erection of the high board fence has 
seriously damaged his premises, and that the ball 
plays have seriously injured the quiet use of his 
premises, and that both are an intolerable nuisance ; 
that the members of the company, when playing, 
frequently, in pursuit of the ball, trespass upon de- 
fendant’s premises, and that often he has been 
obliged to call to his aid the police to quell fights 
and brawls of the roughs who assemble there to 
witness the games, and he is greatly disturbed in 
the peaceable possession of his property thereby. 
* * * That he erected his barn, and the stand 
on the roof, and that at times his friends congre- 
gated there, and that he sells refreshments there; 
that the premises belong to him; that the erections 
thereon have been examined by the board of build- 
ing inspectors of the city, and pronounced safe and 
secure; that he uses his premises at times for the 
purposes of amusement, and as a means of revenue 
for the sale of refreshments; and that he has the 
legal right so to do so long as he obeys the laws; 
that he erected the stand only when the high board 
fence was erected so as to disturb him in his rights 
to enjoy his property, and the pure air and unob- 
structed views in the outlook equally with his 
neighbors; and he admits that he does refuse to 
accede to the request of the complainant to refrain 
from the use of his premises to gratify the pleasure 
of his neighbors and friends, in the manner above 
stated. * * * It does not appear that the com- 
plainant enjoyed any exclusive franchises emanat- 
ing from the Legislature, or under any provision of 
the charter or by-laws of the city, or under any 
resolution or other action of the city counsel, in the 
use it made of the park, or that it had any right to 
control the use in any manner of the adjoining 
property. Neither does it show that any persons 
visiting the refreshment stand of the plaintiff 
would have otherwise paid the admittance fee and 
entered the complainant’s park, or that the defend- 
ant in any manner prevented them from so doing if 
they wished. It is difficult to see how the com- 
plainant has been pecuniarily injured, and this is 
the grievance of the complaint; but if it has, the 
remedy at law is entirely adequate. Courts cannot 
limit the extent, up or down, to which a man may 
enjoy his property; and if he goes higher than his 
neighbor, so long as he does not interfere with the 





rights of others, or injure his neighbor, he subjects 
himself to no liability.” Campbell, C. J., dissent- 
ing, said: ‘‘I think that the case before us is one 
where the equitable remedy is the only adequate 
one, and that complainant should not be turned 
over to a multiplicity of suits at law. The action 
of the defendant amounts to a private nuisance, of 
a provoking as well as serious nature. Giving to 
every land-owner the largest liberty in the reason- 
able use of his own premises, there is no principle 
which will justify him in resorting to measures 
which are calculated and designed to annoy his 
neighbors, as well as to reap a profit from their 
property. * * * There are some cases where a 
habit of impertinent inquisitiveness and meddling 
has laid the offender open to criminal punishment 
as a common nuisance. * * * The present case 
does not differ in principle from any other where 
exhibitions are profitable, and the profits are se- 
cured to the owners,” 


In Honeyman v. Oregon & C. R. Co., Oregon Su- 
preme Court, April 13, 1886, 10 Pac. Rep. 628, a 
common carrier who does not assume to act as 
such in the carriage of dogs, but upon the request 
of a party consents to carry a dog on a particular 
occasion, cannot be sued as a common carrier for 
the subsequent death of the dog while under his 
charge, even though money may have passed to de- 
fendant’s agent for the carriage. The action must 
be upon a private contract if recovery is sought. 
The court said: ‘‘ For the purpose of this case we 
shall assume that when the carrier undertakes the 
transportation of live-stock he assumes the obliga- 
tion to deliver them safely against all contingen- - 
cies, except such as would excuse the non-delivery 
of the property, and that unless moditied by special 
contract, his duties and liabilities as common car- 
rier for the delivery of such live-stock are the same 
as those which the common law attaches to the de- 
livery of other goods or merchandise. Kimball v. 
Railroad Co., 26 Vt. 247; Squire v. N. Y. Cent. R. 
Co., 98 Mass. 239; Smith v. New Haven & N. R. Co., 
12 Allen, 531; Kansas Ry. Co. v. Nichols, 9 Kans. 
235. Yet it is not perceived how, upon the record 
made in this case, it can avail the plaintiff. The 
evidence submitted and included in the bill of ex- 
ceptions does not prove the duty or undertaking as 
alleged. The facts disclose that the defendant did 
not hold itself out as a common carrier of dogs, or 
assume their transportation in that character, but 
that the defendant expressly refused to accept them 
and furnish tickets for their transportation. The 
evidence shows that when the party having in 
charge the dogs applied to the ticket agent of the 
defendant for transportation for himself and dogs 
that the agent refused tickets for the dogs, and re- 
ferred him to the baggage master, who told him: 
‘You know the rules about dogs;’ but as an ac- 
commodation consented to take the dogs in his 
car, and promised to look after them, for which he 
received two dollars. These circumstances do not 
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show that it was the business of the defendant to 
carry dogs, or to receive pay for their transporta- 
tion, but that asa matter of accommodation toa 
passenger it permitted the baggage master, after 
the party was notifled of the rules, to carry them in 
his car, and to accept pay for his care of them. It 
is true, as Mr. Justice Bradley said: ‘A common 
carrier may, undoubtedly, become a private carrier, 
or a bailee for hire, when as a matter of accommo- 
dation, or special engagement, he undertakes to 
carry something which it is not his business to 
carry.’ Railroad Co. v. Lockwood, 17 Wall. 357. 
. Even in this view, if the arrangement, under the 
circumstances, made with the baggage master, may 
be construed to have any binding effect upon the 
defendant, the defendant can only be charged as a 
private carrier, or bailee, who undertook to carry 
what the facts show was not its business to carry, 
as a matter of accommodation, under a special ar- 
rangement. In such a case, as Isham, J., said, 
‘the relation is changed from a common carricr to 
a private carrier, and when such is the effect of the 
special agreement they are not liable as common 
carriers; neither can they be declared against as 
such. It is possible there has been a breach of that 
express contract, and the plaintiff is perhaps enti- 
tled to damages for the injuries he has sustained, 
but the action should have been brought on that 
contract, or for a breach of duty arising out of it, 
and not on the duty and obligation imposed on 
common carriers.’ Aimball v. Rutland R. Co., 26 
Vt. 249. The complaint must set out the facts of 
the undertaking or duty as it is.” 


It has been held at Chambers of the Supreme 
Court, in New York city, by Andrews, J., that the 
public have the right to use the special indexes in 
the county clerk’s office. The court said: ‘The 
application is opposed by the county clerk upon 
the ground that such indices are not public records, 
but the private property of the city of New York; 
and upon the further grounds that if the public is 
permitted to examine these indices the revenue de- 
rived from searches, which now go into the city 
treasury, will be diminished, the indices themselves 
will soon be worn out or mutilated, and that the 
use of the indices by the official searchers will be so 
interfered with that the county clerk will not be 
able to make and return searches within the time 
given him by law for the performance of that duty. 
* * * Moreover, if the indices are the property 
of the city in the sense above referred to, it seems 
to me that the public have just as much right to in- 
spect them as they have to inspect the books and 
maps in the finance, tax and other departments of 
the city government. * * * The objection that 
if the public is permitted to examine the indices 
the revenues of the city derived from searchers will 
be diminished, does not present a legal reason for 
denying the present application. It is not clearly 
established that such will be the result, and if it 
were it would not justify a denial of the relief 








asked for. It might increase the revenues of the 
city if the public were not permitted to inspect 
any of the records of the offices of the county clerk 
and register, but it has never been considered to be 
a wise or just policy that citizens and taxpayers 
should be excluded from the examination of rec- 
ords provided at the expense of the public for the 
sake of increasing the revenues of the city, which 
are mainly derived from taxes. But without re- 
gard to the question what is, or ought to be the 
policy of the law in this respect, it is a conclusive 
answer to the objection that if the public has the 
right to inspect the indices, the court cannot un- 
dertake to exercise any discretion about the matter, 
and defeat that right upon the ground that its ex- 
ercise may cause some loss to the city treasury. 
The objection that the indices will be injured and 
worn out by general use is not a good one. It can- 
not be predicted with certainty to what extent the 
public will avail itself of the privilege of inspecting 
the indices. All books and papers in public offices 
are more or less soiled and worn by continued and 
frequent handling, whether by the lawyers who have 
occasion to examine them, or their own custodians, 
If the indices shall be injured or worn out the law 
provides for their repair or renewal, The objection 
that the examination of the indices by the public 
will interfere with the work of the official searchers 
may be a good ground for placing some restrictions 
or limitations upon such examination, but not for 
preventing it altogether. Lawyers are constantly 
engaged in examining the books and maps in the 
office of the register, but the making of official 
searchers apparently goes on without serious inter- 
ruption. As the county clerk is obliged by law to 
make and return searches within a certain time, 
the official searchers will be entitled to a preference 
in the use of the indices, and the county clerk will 
have the right to make reasonable rules and regu- 
lations as to the time, place and manner of exam- 
ining them, so that the work of the official search- 
ers shall not be unnecessarily or improperly inter- 


fered with.” 
a 


LIFE TENANT AND REMAINDERMAN, 
Il. 

A LIFE tenant has no right to open a gravel pit 

and sell gravel therefrom, nor has he any right to 
dig soil or clay or rock on the premises for the purpose 
of sale in their original state or for the purpose of using 
them in the manufacture or preparation of brick ot 
other articles for sale. Huntley v. Russell, 13 Q. B. 
Div. 591; Livingston v. Reynolds, 2 Hill, 157; S. C., 2¢ 
Wend. 115. However, if digging and selling gravel 
from pits on the premises has been the usual mode ot 
improving or using the same, the life tenant may pur- 
sue the same course in the pits already opened. Hunt- 
leu v. Russell; Knight v. Moseley, Amb. 176. A life 
tenant cannot open and work a mine on the premises. 
2 Bl. Com. 282; Saunder’s case, 5 Rep. 12; Stoughton 
v. Leigh, 1 Taunt, 410; Viner v. Vaughn, 2 Beav. 406; 
Coates v. Cheever, 1 Cow. 477; Whitfield v. Bewitt, 2P. 
Wms. 240. This doctrine is recognized and declared 
by all the authorities on this subject. Many others 
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might be cited. But if the mine is open when the life 
tenant takes the estate he has a perfect right to work 
the mine, even to exhaustion. Westmorelund Co.’s 
Appeal, 85 Penn. St. 344; 2 Bl. Com. 282; Neel v. Neel, 
19 Penn. St. 324; Clavering v. Clavering, 2 P. Wms. 389; 
Hobey v. Hobey, 1 Vern. 218; Coates v. Cheever, 1 Cow’ 
463. He may open new shafts or pits to follow the 
same vein. Ctavering v. Clavering; Neel v. Neel; 
Gaines v. Iron Mining Co., 33 N. J. Eq. 603; Findlay v. 
Smith, 6 Manf. 134; Elias v. Griffith, L. R., 4 App. Cas. 
465; Crouch v. Puryear, 1 Rand. 258; Billings v. Tay- 
lor, 10 Pick. 460. 

In Westmoreland Coal Co.’s Appeal, 85 Penn. St. 344, 
the widow of A., who was tenant for life of two par- 
cels of real estate, separated by an intervening tract, 
leased both to the company which owned such inter- 
vening tract. Upon one a coal mine had been opened 
in the life-time of the testator who devised the two 
parcels to A. forlife. The court held that it was waste 
for the company to pursue the coal vein into the par- 
cel on which no mine had been opened. Of course this 
was equivalent to holding that it would have been 
waste for the life tenant A. to have done the same 
thing, as whatever he could have done the company 
could do. 

The fact that the mine has been abandoned for a 
considerable period before the vesting of the life-ten- 
ant’s interest is not fatal,to his right to work the mine. 
The question upon which his right to workthe mine de- 
pends is the question of absolute abandonment, with no 
thought or expectation of resuming work therein. Did 
the owner of the fee intend definitely and for all time 
to discontinue operations in the mine, and that the 
mine should be considered as practically closed up? 
Neel v. Neel, 19 Penn. St. 328; Gaines v. Tron Mining 
Co., 33 N. J. Eq. 603; Bagot v. Bagot, 32 Beav. 509; 
Elias v. Griffith, L. R., 4 App. Cas. 465. 

In Gaines v. Iron Mining Co. the mine had been 
practically closed for sixty years, no work having been 
done in it during that time; and yet the court held 
that the life tenant might operate the mine. It is not 
necessary that the mine should have been opened for 
the purpose of general sale. While the authorities in- 
cline to the view that the mere use of the products of 
amine for domestic purposes on the place would not 
justify the life tenant in using them for any other pur- 
pose; yet where there has been a use for purposes of 
manufacture or a limited sale of such products,the life 
tenant is not restricted in working the mine, but may 
operate it to exhaustion for any purpose whatever. 
Elias v. Griffith, L. R., 4 App. Cas. 465; Neel v. Neel, 
L, R., 8 Ch. Div. 521. - 

In Findlay v. Smith, 6 Mumf. 134, it was held that a 
tenant for life could operate an open salt well on the 
property, and that he might even diganew salt well 
in connection therewith. Seealso Kier v. Peterson, 
41 Penn. St. 3861; Irwin v. Covode, 24 id. 162; Lyon’s 
Appeal, 31 id. 44. 

With regard to the tillage of the soil, the common 
law was very rigid against the life tenant. He could 
not change one kind of land into another, as wood or 
pasture or meadow into arable land. 2 Bl. Com. 282; 
1 Washb. Real Prop. 112. 

But the law in this country is not so rigorous or un- 
reasonable. Mr. Washburne sums up the substance of 
the authority on the point when he says: “The ques- 
tion would depend upon whether it was in conformity 
with the rules of good husbandry or not, and would 
injure the inheritance.’’ The following cases support 
this general doctrine: McGregor v. Brown,10 N. Y. 
118; Proffitt v. Henderson, 29 Mo. 327; Keeler v. East- 
man, 11 Vt. 293; Crockett v. Crockett, 2 Ohio St. 180; 
Jones v. Whitehead, 1 Pars. 304; Sarles v. Sarles, 3 
Sandf. Ch. 601; Webster v. Webster, 33 N. H. 25. 

In Clemence v. Stwre, 1 R. I. 272, it was held that a 








life tenant may not suffer a pasture to become over- 
grown with brush, and is guilty of waste if he does. 
He is guilty of waste if he impoverish fields by con- 
stant tillage. Sarles v. Sarles, supra. See also Lewis 
v. Jones, 17 Penn. St. 162. 

In regard to buildings and structures on the prop- 
erty, the English rule was formerly very strict; but 
it has been somewhat modified by more recent adju- 
dications. The life tenant cannot tear down a build- 
ing, even though he erect a more valuable one in its 
place, or in a more advantagous location. Huntley v. 
Russell, 13 Q. B. Div. 588. But he may cut adoorina 
house. Young v. Spencer, 10 B. & C. 145; Jackson v. 
Tibbits, 3 Wend. 341. 

In Winship v. Pitts, 3 Paige, 262, the rule is very 
clearly and on principle correctly stated by the chan- 
cellor: ‘It is not waste for the tenant to erect a new 
edifice upon the demised premises, provided it can be 
done without destroying or materially injuring the 
buildings or other improvements already existing 
thereon. He has no right to pull down valuable build- 
ings or to makejimprovements or alterations which 
will materially or permanently change the nature of 
the property so as to render it impossible for him to 
restore the same premises substantially at the expira- 
tion of the term. 

The general tendency of the authorities is to justify 
the life tenant in making any change which does not 
materially affect the remainderman or reversioner. 
Youny v. Spencer, 10 B. & C. 145; Jackson v. Andrew, 
18 Johns. 431; Webster v. Webster, 33 N. H. 25; Me- 
Gregor v. Brown, 10 N. Y. 118. 

A tenant for life may remove from the premises 
any structure erected by him thereon, provided it is 
not so affixed to the soil as to make it a part of the real 
estate; and this question is to be decided in part by 
the ability or inability of the tenant to make such re- 
moval without doing injury to the property as it was 
when the tenant first took it. Clemence v. Sture, 1 R. I. 


272. 

In Douglass v. Wiggins, 1 Johns. Ch. 435, an injunc- 
tion was granted restraining the life tenant from 
changing a dwelling-house into a warehouse. 

The general obligation resting upon the life tenant to © 
keep the property in a proper state of repair has been 
already adverted to. A more specific reference to 
some of the cases will now be made. He is not bound 
to spend extraordinary sums for that purpose. Wilson 
v. Edwards, 4 Foster, 517. If a house be in a ruinous 
condition when he enters upon the enjoyment of his 
estate he is not bound to repair it. Clemence v. Sture, 
1R. I. 272. He may tear it down and erect another in 
its place. Thus it was held in Sarles v. Sarles, 3 Sandf. 
Ch. 607, that he might construct a new smoke-house in 
place of an old one, which had fallen into decay when 
he took his estate, and that he might take his material 
from the place. Andin Clemence v. Sture, supra, the 
court ruled that he was justified in tearing down a 
barn on the property that was in danger of falling. 

To what extent a life tenant is entitled to stock divi- 
dends has not been settled with any degree of uniform- 
ity. The decisions of the different States are hopelessly 
irreconcilable. The correct doctrine, and one that has 
the support of the best authority, is that dividends de- 
rived from the earnings of the company, no matter 
when such earnings or profits were realized, belong to 
the life tenant if they were declared during the exist- 
ence of his estate, even though they are stock dividends. 
Clarkson v. Clarkson, 18 Barb. 646; Simpson v. Moore, 
30 id. 537; Estate of Woodruff, 1 Tucker, 58; Riggs v. 
Cragg, 26 Hun, 89-103; Earp’s Appeal, 28 Penn. St. 
368; Wiltbaugh’s Appeal, 64 Penn. St. 256; Vtnton’s 
Appeal, 11 Week. Notes Cas. (Penn.) 246; Lord v. 
Brooks, 52 N. H. 72; Van Doren v. Olden, 19 N. J. Eq. 
176; Scovil v. Roosevelt, 5 Redf. 121; Pierce v. Bur- 
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roughs, 58 N. H. 302; Cragg v. Riggs, 5 Redf. 82; Miller 
v. Guenard, 21 Am. Law Reg. 381. 

In the case of Riggs v. Cragg, as decided at General 
Term, it appeared that a stock dividend was declared 
of funds which had been accumulating for twenty 
years, more than ten years before the estate of the life 
tenant vested in him. The question presented was 
whether these shares of stock which represented such 
dividend belonged to the life tenant or the remainder- 
man. The court decided that they were the absolute 
property of the former. ‘‘When this accumulated 
fund was acquired was not otherwise made to appear 
than by the statement of it contained in the resolu- 
tion, an investigation was instituted for the purpose of 
ascertaining the fact, but no evidence could be ob- 
tained by means of it which warranted the conclusion 
that any assignable proportion of it had been earned 
before the death of the testator. But evenif evidence 
of that nature had been given, it could not very well 
have produced any change in the determination for 
the reason already stated, that dividends are not ap- 
portionable, but are legally considered as accruing 
only from the time when they may be declared. This 
dividend was declared nine years after the estate had 
passed into the hands of the executors. And if it isto 
be considered as a dividend under the terms made use 
of by the testator in his will, the executors were prop- 
erly required to account for it as a part of the income 
of the estate. By the rule prevailing in England, and 
which has been followed by the adjudications made 
upon the same subject in the State of Massachusetts, 
dividends made by the way of issuing additional 
shares of stock are considered simply as augmenta- 
tions of the capital of the company, and for that rea- 
son forming no part of the income of the estate receiv- 
ing such stock, as between the life tenant and the re- 
mainderman, while dividends in money of an equal 
amount would be regarded as part of the income of 
the estate. Butin this and other States a different 
view of the effect of such a transaction has been 
adopted. When the stock is created, as this was,wholly 
by the surplus earnings of the company, it is consid- 
ered practically the same in its effect as the payment 
of the money itself, and then it has restoration to the 
company as a consideration for the issuing of the 
stock. In that view the stock becomes the simple 
equivalent of the surplus earnings of the company, 
liable to be appropriately disposed of as adividend upon 
its capital. * * The weight of authority appears there- 
fore to be decidedly with the determination made by 
the surrogate upon this subject, and that is, to regard 
stock dividends, made in the manner in which these 
were declared, as simply another mode for the distri- 
bution of the surplus earnings of the company among 
its stockholders, instead of actually paying the money 
to them.” 

In Van Doren v. Olden the chancellor sent the case 
to the master to inquire and report how much of stock 
dividend was capital and how much wasincome. He 
was further directed to ascertain how much of the 
stock dividend was made of earnings which had accu- 
mulated at the time of investment of the fund in the 
capital stock, and how mucb of it came from earnings 
subsequently made. 

And in Crayg v. Riggs, 5 Redf. 82, the surrogate de- 
clared that the New York and New Jersey authori- 
ties established, among other propositions, that the 
question between life tenant and remainderman as to 
the right to stock dividends is dependent upon “ how 
much of the stock dividend was made up of accumu- 
lations before and how much from earnings after the 
investment.’’ The surrogate expressly declared his 
approval of this rule at the conclusion of his opinion. 
“But it is my duty to say that if there was any thing 
in this case to warrant the conclusion that any of the 





dividends so declared, whether in cash or stock, in- 
cluded income earned before the death of the testator, 
and before the rights of the life tenant attached, ] 
should deem it my duty to send the matter to aref- 
eree to take an account in respect thereto.’’ But the 
Supreme Court at General Term, on appeal from the 
decision of the surrogate, declared that it could not 
have produced any change in the result, even though 
it had appeared that any ‘assignable proportion” of 
the stock dividend had been derived from earnings of 
the company before the death of the testator, and be- 
fore the rights of the life tenant in the original stock 
had accrued. (See the opinion of the Supreme Court 
above.) The Supreme Court is undoubtedly right. The 
transfer of stock vests in the transferee the right to 
all dividends subsequently declared while his interest 
in the stock continues. If at the time the transfer is 
made, and the interest vests in the life tenant, the un- 
divided earnings have not been converted into capital 
stock, no subsequent action of the corporation can af. 
fect his rights. He then has a clear title to the undis. 
tributed income which has already accrued, inchoate, 
it is true, and subject to be defeated by his death be- 
fore a dividend thereof has been declared, but never. 
theless absolute whenever such dividend is declared, 
and entirely beyond the power of the corporation to 
destroy by directing a payment of the dividend in the 
form of an issue of stock instead of paying it in cash. 

In Bates v. McKinley, 31 Barb. 280, it was held thata 
cash dividend earned before the testator’s death, but 
declared afterward, belongs to the life tenant. 

The life tenant at first received but little justice 
from the English courts. It was formerly held by 
them that all extraordinary dividends belonged to the 
remainderman, even though divided solely from in- 
come and payable in cash. Brander v. Brander, 4 
Ves. 800; Paris v. Paris, 10 id. 185; Wiéitts v. Steere, 
15 id. 368. 

In Barclay v. Wainwright, 14 Ves. 66, Lord Eldon 
decided that an extraordinary dividend belonged to 
the life tenant. 

In Price v. Anderson, 15 Sim.473,an extra dividend on 
insurance stock was adjudged to belong to the life ten- 
ant. Tosame effect, Johnson v.Johnson, 5 L. & Eq. Rep. 
164, where an extradividend of £10 per share was held 
to be the property of the beneficiary for life. To same 
effect, Bates v. McKinley, 31 Beav. 280. See also on 
this point the following authorities, which fully sus- 
tain it: Murray v. Glasse, 17 Jur. 816; Hooper v. Ros- 
siter, 1 McClel. 527; Norris v. Harrison, 2 Mad. 479; 
Plumb vy. Neild, 6 Jur. (N. 8.) 529. This however is the 
very last step toward doing the life tenant exact jus- 
tice which the British tribunals have taken. They 
have uniformly decided that a siock dividend, no mat- 
ter what its source is; no matter though it represents 
the usual earnings and profits of the company, and 
would, if declared to be payable in cash, belong to the 
life tenant, shall go to the remainderman, even though 
the life tenant is thereby deprived of all benefit from 
the stock during the existence of his interest therein. 
This was expressly held in the Matter of Barton's 
Trust, L. R., 5 Eq. Cas. 238, and Hooper v. Rossiter, 1 
McClel. 527. In the first case Vice-Chancellor Wood 
says: “The dividend to which the tenant is entitled 
is the dividend which the company chooses to declare. 
And when the company meet and say that they will 
not declare a dividend, but will carry over some por- 
tion of the half year’s earnings to the capital account, 
and turn it into capital account it is competent for 
them to do so; and when this is done everybody is 
bound by it, and the tenant for life of those shares 
cannot complain. * * * If a man has his shares 
placed in settlement, he gives his trustees, in whose 
names they stand, a power of voting, and he must use 
his iofluence to get them to vote as he wishes. [ think 
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that is the true principle. To same effect Ricketts v. 
Harling, Week. Notes, Dec. 17, 1870, p. 260. The Mas- 
sachusetts Supreme Court not only adopted this prin- 
ciple, but went even further in its opinion. It stated 
the broad rule that the law “‘regards cash dividends 
however large as income and stock dividends however 
made as capital.”’ This however wasa mere dictum: 
and cannot be considered to have been the deliberate 
authoritative opinion of the court. This is clearly in- 
dicated by the subsequent decision of the same tribu- 
nal in the case of Leland v. Hayden, 102 Mass. 550. In 
that case it appears that the company had invested its 
surplus earnings in its own stock and subsequently 
declared a dividend of such stock. The life tenant 
was adjudged to be entitled to it absolutely. The 
English doctrine was followed in the case of Daland v. 
Williams, 101 Mass. 571. The dividend in that case 
was payable in stock or cash at the option of the 
stockholder. The trustee, with the consent of all 
parties, elected to take stock. Held, that the stock 
went to the remainderman, and that the life tenant 
had only a life interest init. The English rule has 
been adopted also by the Rhode Island Supreme Court. 
Petition of Brown, 14 R. I. 371; S. C., 23 Am. Law Reg. 
482; see also Daland vy. Williams, 101 Mass. 571; Heard 
v. Eldedge,109 id. 258; Gifford v. Thompson, 125 id. 478. 
On the other hand the Supreme Court of Pennsyl- 
vania has favored the life tenant beyond reason and 
justice. 

In Larp’s Appeal, 28 Penn. St. 568, the testator be- 
queathed 541 shares of stock in a corporation to one 
for life with remainder to another. At his death they 
were worth $125 per share or $67,500. In 1854, the 
shares having constantly increased in value the com- 
pany called in the old certificates and issued in their 
place certificates for 1350 shares of the value of $80 a 
share, or $108,000. The question presented was whether 
this increase of $40,500, belonged to the life tenant or 
must go tothe remainderman. It nowhere appears in 
the case whether this increase in the vale of the stock 
was owing in whole or in part to an increase in the 
value of the property of the company or whether 
any, and how much, if any, of it was attributable 
to surplus earnings and profits. It is clear that 
tothe extent that the increase in value was owing 
to the natural rise in value of the property of the com- 
pany, irrespective of accumulated profits, the life had 
no claim in equity orin law tothe enhanced value of 
the shares. No one would have the folly to assert 
that the life tenant of real estate is entitled to the in- 
creased value of the property over and above its value 
at the time his interest in the property vests in him- 
Has he any greater right because the evidence of his 
and the remainderman’s interest in that property is a 
stock certificate? Clearly not. Moreover this rule is 
very unjust because it discriminates unfairly against 
the remainderman and in favor of the life tenant. 
The remainderman must take all the chances of a loss 
from depreciation, and yet he can never reap any 
benefit from an increase in value. In spite of all these 
unanswerable arguments against giving all this in- 
crease of $40,500 to the life tenant, the court so de- 
creed, Lewis, C. J., saying on behalf of the court: ‘It 
it equally clear that the profits arising since the death 
of the testator are ‘income’ within the meaning of 
the will, and should be distributed among the appel- 
lants (tenants for life). The profits amounted at the 
time of the issue of the new certificates of stock to 
the sum of $40,500, exclusive of the current semi-an- 
nual dividends which have been previously declared 
and paid. That sum is the rightful property of the 
appellants. The managers might withhold the dis- 
tribution of it for atime, for reasons beneficial to the 
parties entitled. But they could not by any form of 
procedure whatever deprive the owners of it, and 





give it to others not entitled. The omission to accu- 
mulate it semi-annually as it accumulated makes no 
change in its ownership.”’ (This assumes that the in- 
creased value iu the stock was owing wholly to surplus 
profits undistributed.) ‘‘ The distribution of it among 
the stockholders in the form of new certificates has no 
effect whatever upon the equitable right to it.” If all 
the value of the stock above its original par value was 
caused solely by accumulated profits, then all above 
the par value of $50 ashare should have been paid to 
the life tenant, because dividends cannot be appor- 
tioned, and the life tenant is entitled to the profits 
which have already accrued at the time his interest 
commences when a dividend including them is after- 
ward declared, as much as he is entitled to subse- 
quently accruing profits. This has been shown to be 
the law. The following cases fully sustain the doc- 
trine. Jermain v. L. S. & M. S. Ry. Co., 91 N. Y. 483- 
494; Boardman v. L. S. & M.S. Ry. Co., 84 id. 157; 
Manning v. Quicksilver Mining Co., 24 Hun, 361; Clapp 
v. Astor, 2 Edw. Ch. 384. In Whitbenk’s Appeal, 64 
Penn. St. 256, the court substantially reaffirmed its de- 
cision in the former case. 

The true doctrines 0n this subject, if principle is to 
be the guide, are the following: 

1. If the dividend is made up of profits, the dividend 
goes tothe life tenant irrespective of the form in 
which it is declared. 

2. The life tenant is entitled to all dividends whether 
in cash orin stock declared during the existence of 
his intesest, whether they consist of profits which 
have accrued subsequently to the vesting of the life 
estate, or in part of earnings of the corporation 
which had accumulated at the time of the devolu- 
tion upon the life tenant of his interest in the prop- 
erty. 

3. That in so far as any dividend consists of money 
derived from an increase in the value of the corporate 
property, or is derived from any source other than the 
net earnings of the company, the life tenant can claim 
no interest therein. 

4. That not only is it beyond the power of the cor- 
poration to bind the life tenant by dividing net earn- 
ingsin the form of capital stock, but the life ten- 
ant can always show the true nature and source of the 
dividend in spite of any act or declaration to the con- 
trary ; and that onthe other hand the remainderman 
may prove that a dividend which apparently belongs 
to the life tenant isin fact the property of the re- 
mainderman. To illustrate, suppose the company de- 
clares what purports to be a dividend of its net profits, 
but which in fact is a dividend of money realized from 
the saleof some of its corporate property. The re- 
mainderman may show the source of the dividend; 
otherwise the corporation might seriously impair the 
value of his interestin remainder by reducing the 
amount of corporate property. The principle under- 
lying all these doctrines may be summed up in the 
statement that the life tenant is to have all the profits 
which are released from corporate control, and dis- 
tributed among stockholders during the existence of 
his estate in whatever form the distribution is made; 
and that he shall have no more. 

An interesting question arises when securities are 
bought at a premium with money directed to be in- 
vested for one for life with remainder to another. 

In Farwell v. Tweddle, 10 Abb. N. C. 94, the question 
arose under the following circumstances: A trustee 
under a trust to invest a sum for a certain beneficiary 
for life, and on his death to pay it to another, invested 
the sum in government bonds at a premium. The 
bonds were subsequently called in and paid by the 
government under the option clause, the amount paid 
being, of course, their par value. The syllabus accu- 
rately states the decision: ‘Held, that if the bonds 
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had been absolutely payable at the time when called 
in, the loss ef premium would have been chargeable 
on the income and not on the principal; but the priv- 
ilege of paying before maturity being a contingency 
for which no calculation could be made, the calling of 
the bonds was a misfortune to be borne by the prin- 
cipal, to which the excess of loss over what would have 
been sustained if the bonds had run to maturity must 
be charged.” 

The dictum of the courtin this case to the effect 
that the loss of premium, had the bonds then fallen 
due, should be charged to the income, is not sound. 
Opposed to it is the case of Bergen v. Valentine, 63 
How. Pr. 221. Thetrustee in this case was directed 
to invest $100,000, and pay over the income to the 
widow of testator for life, and on her death to pay 
over the principal to two legatees named in equal 
shares. The action was for a construction of the will. 
The court said: “The substantial question presented 
by the complaint in this action for determination is 
upon whom the ultimate loss for premiums paid shall 
fall, whether on the life tenant or the remainderman. 
The idea of a loss in the end is however purely specu- 
lative, and rests upon the assumption that the face 
only of the bonds will be realized. But the bonds at 
the present time havea premium quite beyond that 
paid, and should the trust close by the death of the 
tenant for life some time beforethe maturity of the 
bonds, it is not clear but that a profit may yet be 
realized, instead of a loss suffered by the remainder- 
man, for any accretion in that way gained would go 
with the principal to those to whom the fund was pay- 
able. But in the event that the funds are held until 
their maturity, it is not likely that any thing more 
than the principal sum of $96,700, will be received for 
distribution. In cases of this character it is equitable 
that the loss, if any, in this manner sustained, should be 
borne equally as nearly as may be by the life tenant and 
remainderman. * * * Tt is quite clear that the 
widow solong as the present investment shall con- 
tinue will not realize the interest on $100,000, but that 
is a loss growing out of the investment which was di- 
rected to be made; and in like manner if nothing more 
than the face of the bonds is realized upon the death of 
the widow, the loss of principal must fail upon the re- 
mainderman. can see no equitable ground for impos- 
ing upon the widow any loss in addition to what she 
must sustain during her life growing out of the fuet thut 
the corpus of the fund has been, in the way above men- 
tioned, diminished. She is entitled to the whole in- 
come for life, without depletion, whatever it may 
prove. Nor can the remainderman now equitably de- 
mand that any encroachment shall be made upon the 
income to make up what has been paid out of the prin- 
cipal for premiums. * * * The conclusion reached 
is that Catharine A. Valentine is entitled to the entire 
interest received on such bonds, and that the plaintiffs, 
the trustees, would not be justified in deducting any 
thing therefrom to make up what has been paid by way 
of premium in the purchase of the bonds, and judgment 
is directed accordingly.” 

It will be noticed that in the first portion of the 
opinion the court says that it would be equitable that 
the loss of premium, when an actual fact and not 
merely a contingency, should be borne equally by life 
tenant and remainderman; but the concluding por- 
tion of the opinion, and especially the two portions 
last above italicized, indicates that the court intended 
to hold that in no event should any part of the loss, 
by reason of premiums paid, fall upon the life ten- 
ant. 

To same effect Townsend v. U. S. Trust Co., 3 Redf. 
221; Matter of Pollock, id. 100. In this last case the 
court said: ‘I see no reason why the life tenant 
should have been charged with the*premium paid for 





the securities in which the principal fund was in- 
vested.” 

This we think is the true doctrine. Let us cousider 
the question on principle. The two factors which are 
essential ingredients in determining the rate of inter- 
est are risk and deprivation of the use of the money 
loaned. The element of risk enters more largely into 
the question, and is the chief cause of the great diver- 
sity in the rate of interest. Ina government where 
the business and circulating medium are stable and 
sound, the inconvenience caused by the loan of money 
is practically uniform in all cases. The degrees of 
risk attending the loan regulate the rate of interest in 
excess of that paid for the inconvenience of being,de- 
prived of the money. In the case of an investment in 
government securities there is practical'y no risk 
whatever. The rate of interest is correspondingly 
low. Moreover the securities, even at sucha rate of 
interest, are ata premium. The life tenant therefore 
is compelled to receive this low rate of interest 
and to receive it, not merely on the principal 
sum directed to be invested for him, but on a smaller 
sum, because of the premium paid; and this loss he is 
obliged to sustain, not simply for his own benefit, but 
for the benefit of the remainderman to whom an in- 
vestment of the principal sum in a perfectly safe secur- 
ity, is a matter of much more importance than it is to 
the life tenant, who in fact is injured by such an in- 
vestmeut, and who would be materially benefited by 
an investment in a security not so absolutely safe, be~ 
cause the rate of interest would be correspondingly 
larger. 

And yet the court in Farwell v. Tweddle, decided 
that he had not been compelled to make sacrifice 
enough ta tewer of the remainderman by being forced 
to accept a low rate of interest and losing interest on 
the premium, but that in addition he should make 
good all loss by reason of the bonds falling to par. 
The true light in which to consider this question is 
this, the securities are bought at a premium; to the 
extent of that premium paid both the remainderman 
and the life tenant must suffer loss, in case they are 
sold for par when the life estate terminates or before. 
The life tenant loses interest on that premium and the 
remainderman loses the premium itself. This is the 
precise ratio in which they should suffer this loss. The 
investment we will assume involves a loss of the pre- 
mium paid, the life tenant contributes his fair propor- 
tion of that loss, every year by the diminution in the 
amount of interest he receives. Had the security 
been purchased at par he would have received interest 
on the sum paid for premium. Itis unjust to ask him 
tocontribute more. Besides the remainderman will 
not necessarily lose the amount paid for premium. 
When the life estate terminates the security may be 
just as valuable as when originally purchased. On the 
other hand the loss to the life tenant is inevitable and 
irretrievable. Every year he must lose the interest on 
the amount of the premium paid. Moreover he de- 
rives no benefit from am increase in the value of the 
securities. This was held in Townsend v. U. S. Trust 
Co., 3 Redf. 220, and is undoubtedly the law. Andin 
Schofield v. Refern, 32 L. J. Ch. 627, it was held that 
the enhanced price which stock brings because of di- 
vidends earned, but not declared, belongs to the re- 
mainderman. 

In Townsend v. U. S. Trust Co., 3 Redf. 228, the 
court said, that ‘the enhanced price for which stock 
sells by reason of dividends earned, but not declared, 
belongs to the remainderman and not to the life ten- 
ant.” 

Under the law,as declared in Farwell v. Tweddle, the 
remainderman receives all the benefits, and can never 
be called upon to suffer any loss; while the life tenant 
on the other hand must suffer the entire loss without 
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the possibility of ever retrieving his position, or deriv- 
ing even the semblance of any corresponding benefit 
from the investment which occasions the loss; but on 
the contrary certain to be injured thereby, because of 
the low rate of interest and the loss of interest on the 
amount paid for premiums. A court of justice has 
ordained that, in order that the fund may be pre- 
served forthe remainderman during the life estate, 
and paid over to him in full at the termination thereof, 
the life tenant not only shall be paid a low rate of in- 
terest, but shall be paid it upona smaller sum than 
that directed to be invested; and then to make full 
the measure of injustice meeted out to him, he is re- 
quired in addition to pay out of the first interest 
coming to him the full amount of premium paid on 
the purchase of the securities. Is this holding the 
scales of justice in equipoise between the life tenant 
and remainderman ? 

In Wittemore v. Beekman, 2 Denio, 275, bonds were 
purchased at a premium; they were called in and paid 
at par. Held, that the remainderman and not the 
life tenant must suffer the loss. The government had 
a perfect right to callin the bonds when it did. No 
other bonds were issued in their place. They were 
paid for in cash. Interest on them was paid upto a 
date subsequent to theirredemption. Held, that such 
interest was a bonus and that it should all go to the 
remainderman. 

An interesting question arose in the case of Scovel v. 
Roosevelt, 5 Redf. 121. Trustees held United States 
government bonds, bearing six per cent interest, under 
a trust to pay the interest to certain beneficiaries for 
life, the principal to go over to certain remaindermen 
The trustees exchanged these bonds for four per cent 
bonds which had a longer time to run. The govern- 
ment paid to them, as a bonus to induce them to make 
the exchange, three months additional interest on the 
six per cent bonds surrendered. The question which 
then naturally arose was as tothe ownership of this 
bonus. Should it go to the life tenant or to the re- 
mainderman? The surrogate said: ‘It cannot be 
said that the trustees would not have been justified 
in making such exchange with reference to a more 
permanent investment without any bonus, or that it 
would have done injustice to the life tenant; but as 
he has received such bonus and a part thereof was the 
emanation of the interest, which could have been re- 
ceived at the end of the three months, upon well set- 
tled rules of equity the life tenant should, in my opin- 
ion, participate therein.”” The surrogate decided, 
“that one-third of the three month’s additional inter- 
est on the five-twenties inured to the life tenants as 
an equivalent for the abatement of income, and the 
residue belonged to the remainderman, as an‘accretion 
to the capital.” 

The case of Roosevelt v. Roosevelt, 5 Redf. 264, in- 
volved an interesting question. A testator held at the 
time of his death a mortgage and a judgment. About 
three years after his death an amount was realized 
upon them, less than the full amount due. A ques- 
tion then arose as to whether the life tenant under 
the will had any interest in this sum, and if so, what 
it was. The referee decided that the amount should 
be apportioned in the following manner: ‘A princi- 
pal sum is to be ascertained by computation, which 
would produce with interest at the rate of five per 
cent from the death of the testator down to the time 
the proceeds were actually received; the amount 


so received and such a principal sum is to be 
carried to capital account, and the residue, 
being the five per cent interest, to account of 


income.” This decision of the referee was affirmed 
by the surrogate. To same effect Cox v. Cox, L. R., 8 
Eq. Cas. 343; Williamson v. Williamson, 6 Paige, 298. 
The rate of interest to which the life tenant is entitled 





in such cases is the legal rate less one percent. Same 
cases. 
Guy C. H. CorRuiss. 
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INSURANCE —“*EXTERNAL, ACCIDENTAL AND 
VIOLENT MEANS” —“DISEASE”’ — INSANITY. 
UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT 
OF ILLINOIS, MARCH, 1886. 





CRANDAL ¥. ACCIDENT Ins. Co. or N. A.* 


Death from hanging, when the insured is insane, is a death 
effected through external, accidental and violent means, 
and not by bodily infirmity or disease, within the meaning 
of a policy of accident insurance. 


A’ law. 


House, Fry & Babb, for plaintiff. 
Thomas Bates, for defendant. 


Dyer, J. On the 23d day of May, 1884, the defend- 
ant company issued to Edward M. Crandal, since de- 
ceased, an accident policy of insurance, by which it 
promised to pay the plaintiff, who was the wife of the 
insured, the sum of $10,000 within thirty days after 
sufficient proof that the insured, at any time within 
the continuance of the policy, had sustained bodily 
injuries, effected through external, accidental and 
violent means, within the intent and meaning of the 
contract, and the conditions thereto annexed, and 
such injuries alone had occasioned death within ninety 
days from the happening thereof. It was provided in 
the policy that the insurance should extend to death 
or disability ‘‘which may have been caused wholly or 
in part by bodily infirmities or disease.’”’ Further, 
that no claim should be made under the policy if the 
death or injury should be caused by suicide or self- 
inflicted injuries. 

While this policy was in force, the insured, Edward 
M. Crandal, took his own life by hanging, and the jury 
to whom the case was submitted for a special verdict 
on the facts, has found that at the time of the act of 
self-destruction he was insane. The question reserved 
for consideration by the court, and now to be deter- 
mined, is whether the death was one covered by the 
policy. The question of liability, as it here arises, 
upon an accident policy of insurance, seems to be one 
of firstimpression. Unaided by direct authority, the 
court is called upon to determine, first, whether under 
such a policy as this, death from self-destruction, oc- 
curring when the insured is insane,may be said to 
have been caused by bodily injuries effected through 
accidental means. This question, it will be under- 
stood, is here to be considered quite independently of 
the question whether disease or physical infirmity was 
a promoting cause of death. 

The verdict of the jury was unquestionably right. 
The case was one in which the evidence clearly estab- 
lished the fact of insanity. The symptoms of a disor- 
dered mind were manifested in the countenance, con- 
duct and conversation of the insured. He was sleep- 
less, was sometimes unduly excited, then unnaturally 
depressed. He suffered tosuch an extent from mel- 
ancholy that he abandoned his accustomed habits and 
pursuits. Fondness for family and friends changed to 
indifference; and in short his reasoning powers and 
self-control appear to have been prostrated by fear of 
want and by morbid impulses and delusions, such as, 
in this species of insanity, impel to self-destruction. 
Upon the facts shown the jury might well find that 


* From 27 Federal Reporter, 40. 














430 


THE ALBANY LAW JOURNAL. 














his judgment, his volition, his will, were overthrown, 
so that, in the language of Mr. Justice Nelson, when 
chief justice of New York, in the case of Breasted v. 
Farmers’ Loan & Trust Co., 4 Hill, 73,75,the act of 
suicide “ was no more his act, in the sense of the law, 
than if he had been impelled by irresistible physical 
power.”’ 

Upon the verdict and the facts which sustain it,it may 
then be assumed that when the deceased took his life 
it was not his voluntary, rational act. He could not 
exercise his natural powers of volition, and thereby 
control his judgment upon the act he was about to 
commit. The physical violence therefore which ter- 
minated his life was the same as if it had come upon him 
from sources outside of himself, and for which he was 
not responsible. It was force emanating, not from the 
brain and hand of Edward M. Crandal, as a responsi- 
ble, voluntary agent, but force which{was uncontrollable 
so far as he was concerned. The means employed to 
produce death were external and violent. Were ther 
not also, in a just and true sense, accidental, if the de- 
ceased was so far bereft of his reasoning faculties that 
his act was not the result of his will, or of a voluntary 
operation ofhis mind? If in consequence of his con- 
dition of irresponsibility, the violence which he in- 
flicted upon himself was the sameas if it had 
operated upon himfrom without, then why was not 
the death an accident within the definition of that 
term as given by Bouvier, namely: ‘‘An event, which 
under the circumstances is unusual and unexpected 
by the person to whom it happens; the happening of 
an event without the concurrence of the will of the 
person by whose agency it was caused.” 

No case has been cited where the question as here 
presented was directly in judgment, but there are 
dicta which afford some aid in reaching a conclusion. 
In7 Am. Law Rev. 587, 588, various definitions of an 
accident, as the term is used in insurance policies, are 
given, namely: *‘An accident is ‘any event which 
takes place without the oversight or expectation of 
the person acted upon or affected by the event.’ Rip- 
ley v. Railway Passengers’ Assur. Co., 2 Big. Cas. 578; 
Providence Life Ins. Co. v. Martin, 32 Md. 310. It is 
‘any unexpected event which happens as by chance, 
or which does not take place according to the usual 
course of things.’ North American Ins. Co. v. Bur- 
roughs, 69 Penn. St. 43. ‘It is something which takes 
place without any intelligent orapparent cause; with- 
out design, and out of course.’ Mallory v. Travellers’ 
Ins. Co., 47 N. Y.52. ‘Some violence, casualty, or vis 
major is necessarily involved’ in the term accident. It 
means in short, in insurance policies, an injury which 
happens by reason of some violence, casualty, or vis 
major to theassured, without his design or consent, 
or voluntary co-operation.”’ 

Similar definitions are given by Mr. Justice Paine in 
his discussion of the question in Schneider v. Insur- 
ance Co., 24 Wis. 30. 

In Scheiderer v. Insurance Co., 58 Wis. 14, it was al- 
leged in the pleading that while the insured, who was 
travelling in a railway car, “was in adazed and un- 
conscious condition of mind, and not knowing or real- 
izing what he was doing,’’ he involuntarily arose from 
his seat and walked unconsciously to the platform of 
the car, and fell therefrom to the ground; and it was 
held that this constituted a good cause Of action upon 
a policy of accident insurance. Here, it is true, the 
injury resulted from falling from the car; but since 
the moving cause was the involuntary act of leaving 
the seat and walking to the platform,the case sug- 
gests the inquiry, if for example®% person in a fit of 
somnambulism, or in a delirium, 29t knowing or real- 
izing what he was doing, involtwtarily inflicts injury 
upon himself—that is, by meaas of his own hand— 
aud death ensues, is uot such 1 jpjury as much the 








result of an accident as if, in the same circumstances, 
the injury results from other external forces, such ag 
falling from the platform of a moving train? 

In Hill v. Insurance Co., 22 Hun, 189, the insured 
took poison by mistake, and died suddenly. The 
court said that death occurred through accidental 
means. The taking of the poison was not the result 
of the will or intention of the person, and was there- 
fore not his voluntary act. It was adjudged however 
that the plaintiff could not recover, on the ground that 
the policy contained a clause that the company should 
not be liable if death should be caused by taking poi- 
son; and this clause was held to exempt the company 
from liability, whether the poison was taken inten- 
tionally or by mistake. 

In Pierce vy. Travellers’ Ins. Co., 34 Wis. 395, Mr. 
Chief Justice Dixon, speaking for the court, in inter- 
preting the clause in the policy in question in that 
case, referred to instances of death resulting from an 
act committed under the influence of delirium—as if 
the person should, in a paroxysm of fever, precipitate 
himself from a window, or having been bled, remove 
the bandages, or should take poison by mistake—and 
observed that deaths thus produced ‘‘ are more prop- 
erly denominated deaths by accident than deaths by 
suicide. * * * Deaths so caused are held to be 
deaths by accident, within the meaning and purposes 
of policies of insurance against accident; as where a 
man negligently draws a loaded gun toward him by 
the muzzle, or the servant fills the lighted lamp with 
kerosene, and the gun is discharged and the lamp ex- 
plodes.”’ 

In Horn v. Life Ins. Co., 7 Jur. (N. 8.) 675, the court 
in passing upon the question whether a policy of in- 
surance upon life is rendered void by the suicide of 
the insured when insane, speaks of such a death as 
just as much an accident as if the insured had fallen 
from the top of a house. 

In Breasted v. Farmers’ L. & T. Co., 8 N. Y. 306, it 
was observed by the court that ‘‘a death by accident, 
and a death by the party’s own hand when deprived of 
reason, stand on principle in the same category. In 
both cases the act is done without a controlling 
mind.” 

To maintain the position that because his own hand 
constituted the violent means employed by the in- 
sured in taking his life, those means were not exter- 
nal and accidental, it is necessary to take a distinction 
between force emanatiug from the insane person him- 
self and force operating independently from without. 
Ican hardly think there is ground for such a distine- 
tion. The injury and the death seem equally fortui- 
tous in both cases, for in neither case is there a con- 
curring will which prompts the act. An insane man 
burns his own insured property. The insurer is nev- 
ertheless liable for the loss unless its contract ex- 
pressly exempt it from liability, even in case of such a 
burning; this for the reason that the act was not vol- 
untary, or done with the assent, procurement or de- 
sign of the assured as a rational person. Karow v. 
Continental Ins. Co., 57 Wis. 56; S. C., 15 N. W. Rep. 
137. 

Although in the darkness that enveloped bis mind, 
the hand of Edward M. Crandal adjusted the fatal 
noose, the act was no more attributable to his volun- 
tary agency than if, as a sane man walking the street 
jn the darkness of night, the same fatality, without 
co-operation on his part, or even consciousness of dan- 
ger, had overtaken him. Therefore it would seem 
that in the one case as in the other, the death would 
be attributable to casualty. 

Additional force is given to this view of the ques- 
tion when we consider that in cases arising upon life 
insurance policies, decided by the Supreme Court of 
the United States, it has been repeatedly held that if 
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the insured, while in the possession of his ordinary 
reasoning faculties, from any motive intentionally 
takes his only life, such death is within the proviso on 
the subject of suicide, and the insurer is not liable. 
On the contrary, if the insured takes his life when in- 
sane, then the death cannot be said to be ‘‘ by his own 
hand,” and the insurer is liable. And so it would seem 
to follow that as in the latter instance the act of self- 
destruction is not the act of the party, it must be re- 
garded in a case like the present, as brought about by 
means which are accidental, because not the result of 
the concurring will of the insured. 

It is to be further observed that in the policy in suit 
the company declares that it incurs no liability in case 
of death from suicide or self inflicted injuries. Thus 
it appears that the insurer took into consideration the 
possibility that the insured might voluntarily, and 
with deliberate intent—that is, as a sane person— take 
his life, and in such case the death was not to be re- 
garded as covered by the contract, because not effected 
by accidental means. This is the import of this clause 
in the policy. But no provision is made against sui- 
cide when insane; and this also adds force to the 
view that the contract is fairly open to the construc- 
tion contended for by the plaintiff. By the term 
‘* self-inflicted injuries,’’ as used in the policy, was 
not meant injuries inflicted by the insured upon him- 
self when insane, but injuries self-inflicted, when 
capable of rational, voluntary action. 

Several cases have been cited by counsel for the de- 
fendant. Amongthem is Harris v. Travellers’ Jns. 
Co., decided by the Superior Court of Chicago in 1868, 
and referred to in 7 Am. Law. Rev. 589; but the point 
here involved does not seem to have been there raised. 
The deceased wasa fireman, who wasaccidentally bur- 
ied under a falling wall, but was soon rescued without 
apparent injury, and continued his work for three 
months, when he took poison. In a suit to recover 
the insurance on the ground that the accident ren- 
dered him insane, it was held that if he was insane on 
account of the accident, the death was too remote to 
be covered by the policy, which included only proxi- 
mate results. It would seem that the plaintiff relied 
upon the original accident as a ground of recovery, 
and that was held too remote. 

Another case cited is Pollock v. United States Mut. 
Accident Ass'n, 28 Alb. L. J. 518; but all that was de- 
cided in that case was that the defendant was not lia- 
ble fora death by poison, because the contract so ex- 
pressly provided; and in view of that provision, it 
made no difference whether the poison was innocently 
or intentionally taken. There was no question of in- 
sanity involved, and moreover the death was not 
caused by ‘‘ external violence,’’ and this was one of 
the prerequisites to recover, as fixed in the contract. 

In Bayless v. Travellers’ ns. Co., 14 Blatchf. 144, the 
question of insanity did not arise, and it is on the 
same linein principle with Pollock v. United States 
Mut. Accident Ass’n, supra. 

On the whole, my conclusion is that the death of the 
insured, Edward M. Crandal, resulted from bodily in- 
juries effected through external, accidental, and 
violent means, within the meaning of the policy in 
suit. 

Second. Stillanother and equally interesting ques- 
tion remains to be determined. The contention of 
the defendant is that the death in this case was caused 
by bodily infirmities or disease, namely, the insanity 
of the insured, and therefore that the plaintiff cannot 
recover. As has been observed, the policy provides 
that the company shall not be liable if the death be 
“caused wholly or in part by bodily infirmities or dis- 
ease.’ The policy further recites that it is issued ‘n 
consideration of the warranties made in the spplica- 
tion for insurance, and of the premium paid; and in 





the application signed by the insured he makes certain 
statements of fact, usual in such cases, the last of 
which, numbered 15, is as follows: ‘‘lam aware that 
this insurance will notextend to * * * any bodily 
injury happening directly or indirectly in consequence 
of disease; nor to death or disability caused wholly or 
in part by bodily infirmities or by disease; * * * norto 
any case, except when the accidental injury shall be 
the proximate and sole cause of disability or death.”’ 

This is not a warranty of any fact. It is in effect 
merely an admission of knowledge on the part of the 
insured of such limitations of liability as may be de- 
clared in the policy. As therefore it is to the policy 
we must look for those limitations, it is observable 
that the policy does not declare that the insurance 
shall not extend to any bodily injury ‘‘ happening di- 
rectly or indirectly in consequence of disease;’’ but 
only that it shall not extend ‘‘to death or disability 
which may have been caused wholly or in part by 
bodily infirmities or disease.’’ This then is the limita- 
tion of liability to be considered, as it is expressed in 
the policy issued and delivered subsequently to the ap- 
plication for insurance, rather than the statements on 
the subject contained in the application. The fif- 
teenth clause in the application is not referred to in 
the policy. Wherein therefore it differs from the 
written contract it is no part of the contract. 

The argument of counsel for the defendant is, in 
brief, that insanity is a bodily infirmity or disease; 
that in ordinary life insurance cases it is regarded and 
characterized by the courts as a disease, and therefore 
it is that insurance companies are held liable in cases 
of suicide when the insured was insane; further, that 
in the case in hand the act of self destruction was oc- 
casioned by the insanity, and so that within the mean- 
ing of the policy the death was caused by disease. I 
was much impressed with the force of this argument, 
and if 1 may use the language of Denman, J., in a case 
hereafter referred to, ‘‘but for Winspear v. Accident 
Ins. Co., 6 Q. B. Div. 42, I am not sure but that I 
should have thought the company were protected.” 

It is true that in cases upon life policies death by an 
insane suicide is regarded by the courts as death hy 
disease. Asit is expressed in Eastabrook v. Union 
Mut. Life Ins. Co., 54 Me. 224, death by disease is pro- 
vided for by the policy. Insanity isadisease. Death 
which is the result of insanity is death by disease.” 
It is to be borne in mind however that these and simi- 
lar observations are made in a class of cases where the 
insurance is not special, but general, and where the 
protection which it is intended to afford covers all 
diseases and disorders—other than those which may 
be specially excepted—which result in death. In the 
case ofa life policy it may not matter whether the 
disease ofinsanity or the particular act of self de- 
struction be regarded as the immediate cause of death. 
It is the life which is insured, and liability arises when 
death occurs, unless the death is within one of the 
specially excepted cases enumerated in the policy. 
The fact therefore that in such cases it is said that 
death which is the result of insanity is death by dis- 
ease does not reach the question we have here, which 
is, what under the provisions of a policy which covers 
accidents only, was the cause of death? In the sense 
of the clauses on the subject in this policy, was the 
death caused by disease, or by the act of violence in 
question? Although the words of the policy are, 
“‘caused wholly or in part by bodily infirmities or dis- 
ease,’’ I suppose the true inquiry is, what was the act- 
ual, proximate cause of death? For in law there is 
but one cause. That is the proximate cause, which 


™ay either directly or indirectly produce the result. 
If the death was caused in part by disease, the disease 
must have been a proximate cause of death. 

“One of the most valuable criteria furnished us by 
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the authorities,’’ says Mr. Justice Miller, in Insurance 
Co. vy. Tweed, 7 Wall. 44, “is to ascertain whether any 
new cause bas intervened between the faot accom- 
plished and the alleged cause. if a new force or power 
has intervened, of itself sufficient to stand as the 
cause of the misfortune, the other must be considered 
as too remote.” 

In Insurance Co. v. Transportation Co., 12 Wall. 199, 
it was said by Mr.Justice Strong: ‘‘ There is undoubt- 
edly difficulty in many cases attending the application 
of the maxim, provima causa non remota spectatur, but 
none when the causes succeed each other in order of 
time. In such cases the rule is plain. When one of 
several successive causes is sufficient to produce that 
effect, the law will not regard an antecedent cause of 
that cause, or the causa causans. In such a case there 
is no doubt which cause is the proximate one, within 
the meaning of the maxim. But when there is no or- 
der of succession in time—when there are two concur- 
rent causes of a loss—the predominating, efficient one 
must be regarded as the proximate, when the damage 
done by each cannot be distinguished.” 

The cases most nearly in point upon the question 
here in judgment are Reynolds v. Accidental Ins. Co., 
22 L. T. Rep. (N.S.) 820; Winspear v. Accident lms. 
Co., 6 Q. B. Div. 42; Lawrence v. Accidental /ns. Co., 
7 id. 216; and Scheffer v. Railroad Co., 105 U. 8. 249. 

(Omitting extracts.) 

Although it may be said that Crandal would not 
have committed suicide had he not been insane, and 
so that the insanity was a promoting cause of death, 
upon the reasoning and authority of the cases re- 
ferred to, the conclusion seems unavoidable that the 
act of self-destruction must be regarded, within the 
meaning of the policy, as the true and proximate cause 
of his death. Quite against my first impressions when 
the case was submitted, | am constrained to hold, 
upon deliberate consideration, that the plaintiff is en- 
titled to recover. If lam wrong in my conclusions, 
it is a gratification to know that thecase is one that 
muy be taken to the Supreme Court for its judgment, 
and in which the error, if error has been committed, 
may be there corrected. 

Judgment for plaintiff on the verdict. 





CRIMINAL LAW— CUMULATIVE SENTENCES. 
SUPREME COURT OF MICHIGAN 
APRIL 22, 1886, 
LAMPHERE'S CASE.* 

Where a party, sentenced for one felony to twelve years’ im- 
prisonment (the prison authorities having the power to 
shorten the term for good conduct), is also sentenced for 
another felony to a term of three years “from and after 
the expiration of the term of twelve years’ sentence this 
day imposed ,”’ the second sentence is too uncertain and 
indefinite as to the time of itscommencement, and in the 
absence of statute cannot be upheld. 


| | ABEAS corpus. 


CAMPBELL, C. J. The prisoner was convicted in 
1877 of an assault with intent to murder, and sen- 
tenced to imprisonment for twelve years in the State 
prison. At the same term of court he was sentenced 
for larceny to a term of three years, ‘‘from and after 
the expiration of the term of twelve years’ sentence 
this day imposed.’’ This latter sentence is said not to 
have been imposed by the judge who tried him on the 
smaller charge, of which he was convicted some time 


*S. C., 27 Northwestern Reporter, 882, 





before the greater conviction. This might have pre- 
sented some difficulty if we were not satisfied that the 
second sentence was illegal on other grounds. By 
good conduct the prisoner has saved three years of his 
twelve years’ sentence, and is entitled to his discharge 
from that. The question raised by the prison author- 
ities is whether they can continue to hold him on the 
second sentence. The only case which has presented 
any analogous question in this court is Harris Bloom’s 
Petition, 53 Mich. 597; S. C.,19 N. W. Rep. 200, when 
the prisoner had been committed to the Detroit house 
of correction for two terms, of three months each, for 
the felony of larceny. The form of the second sen- 
tence made it run for three months from April 24, 
1884, unless the first sentence should sooner expire, or 
he should be otherwise entitled to release, in which 
case it was torun for three months from that time. 
It was held without discussing any other point, that 
the second sentence was too uncertain and indefinite 
as to the time of its commencement, and in the ab- 
sence of statute, could not be upheld. The second 
sentence, in the present case, comes within the same 
mischief, inasmuch as the time for its beginning is 
not made to depend on the action of the law, or of 
any court, and it rests with the prison authorities to 
determine how much, if any, time is to be allowed for 
good conduct. We think itis governed by that de- 
cision. Butasthe subject is one which may call for 
legislative action for the future, we think it proper to 
refer to some considerations indulging such action. 

Upon the hearing it appeared, as it did in Bloom’s 
nase, that there is a conflict of authority, which seems 
to come more from local usage and legislation than 
from the common law. The relations of this Com- 
monwealth to the common law are not altogether con- 
formed to the holdings of some other States. In 
many of the States, statutes of Parliament passed be- 
fore or during the early days of the American colon- 
ies, as well as oJ]d colonial statutes and usages, have 
been recognized as part of the local common law, and 
have been construed and applied by the courts. But 
Michigan was never a common-law colony, and while 
we have recognized the common law as adopted into 
our jurisprudence, it is the English common law, un- 
affected by statute. In 1810 an act was passed putting 
an end toall the written law of England, France, 
Canada, and the Northwest and Indiana territories, 
as well as the French and Canadian customs, leaving 
no statute or Code law in force except that of Michi 
gan territory and the United States. 1 Terr. Laws, 
900. And while we have kept in our statute books a 
general statute resorting to the common law for all 
non-enumerated crimes, there has always been a pur- 
pose in our legislation to have the whole ground of 
criminal law defined, as far as possible, by statute. 
There is no crime whatever punishable by cur laws 
except by virtue of a statutory provision. The pun- 
ishment of all undefined offenses is fixed within named 
limits, and beyond the unregulated discretion ¢ she 
courts. While we refer with profit to the rulin, of 
other courts, there are many cases where we cannot 
regard them as binding. 

In the numerous citations in the elementary books, 
and especially the valuable treatises of Mr. Bishop, he 
seems to favor the notion that cumulative sentences 
are recognized as good by common law, as no doubt 
they are by much American authority on the subject. 
But the English citations are not numerous, and the 
oldest one seems to be Wilkes’ case, 4 Brown Parl. 
Cas. 360. In that case it was held that two separate 
sentences, of several months each, for misdemeanor, 
were lawfully imposed. The fact that the question 
was removed into the House of Lords indicates that 
there must have been felt some doubt about it, and 
the decision itself is not much fortified by reasoning 
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or precedents. His prosecutions have never been con- 
sidered as doing much toward settling law. Never- 
theless, ever since, although it may be doubted how 
long before it has been held that consecutive senten- 
ces were valid on convictions of misdemeanors; and 
inasmuch as, under the English law, the power of im- 
prisonment for misdemeanors was largely discretion- 
ary, and one sentence might be made to last as long as 
several sentences, it is not surprising that the subject 
is not much discussed by the English books. There is 
however no authority to be found, so faras our exam- 
inations have gone, and so far as the criminal-law ci- 
tations are found in the best elementary books, which 
holds that such a practice"exists at common law in 
felonies. 

In Reg. v. Culbush, L. R., 2 Q. B. 379, it is said dis- 
tinctly*that a statute was necessary to apply to felo- 
nies the practice in misdemeanors. That case points 
out how the British statutes have provided for it. 
That is arecent, and beyond questiona correct state- 
ment of the law. 

Whatever elasticity there may be in civil matters, 
it is a safe and necessary rule that criminal law should 
not be tampered with except by legislation. Under 
our Constitution this must be done by statutes clearly 
pointing out in their titles and provisions the precise 
purpose designed. We have in this State not only 
county jails, but several public prisons designed to 
hold different In the State prison 
there can be no imprisonment except for felonies. In 
otber prisons varying rules prevail. It is quite pos- 
sible for the same offender,in the same court, to be 
tried for offenses where the confinement must be in 
different places. If cumulative sentences can be im- 
posed in all cases, the results may be very singular. 
The imprisonment may begin in one jail, and the 
next sentence may bein another, and practical diffi- 
culties may easily be suggested that can only be solved 
by legislation. As we have no statutes on the subject, 
we must, in our opinion, wait until the Legislature 
shall see fit to devise adequate means to avoid these 
difficulties. 

In our opinion the prisoner should be discharged. 

Champlin and Sherwood, JJ., concurred. 


classes of prisoners. 


NEW YORK COURT OF APPEALS ABSTRACT. 


AGENCY—BROKER—COMMISSIONS.—The rule is that 
when a broker, employed to affect a sale, has found a 
purchaser willing to take, upon the terms named, aud 
of sufficient responsibility, be has performed his con- 
tract and is entitled tothe commissions agreed upon, 
and the rule that the minds of the parties did not 
meet has no application. (2) When a principal, upon 
being notified by his broker of a sale, absolutely re- 
perform at the price named,, he will be 
deemed to have waived any objection to the notice on 
the ground that it did not contain the name of the 
purchaser, April 50, 1886. Duclos vy. Cunningham. 
Opinion per Curiam. 


fuses to 


BANK — SAVINGS — UNAUTHORIZED INVESTMENT — 
PERSONAL SECURITIES A savings bank, organized 
under chapter 324 Laws 1851, loaned funds for the 
benelit of a church, taking from the borrowers their 
joint and several promissory notes. Three years after, 
there still being due a part of the amount loaned, the 
bank took the note in suit, surrendering the prior 
notes. Inan action on the note, held, that assuming 
the bank had no authority to loan its money upon the 
notes first taken, yet it could have recovered against 
the maker the amount of money loaned, and the sur- 
render and extinguishment of that cause of action was 





a good consideration for the note in suit. The money 


was not loaned to the church, and it did not become 
liable therefor. As between the bank and the makers 
of the notes, they were the borrowers and became 
liable to the bank for the money obtained from it, and 
it matters not whether they appropriated the money 
to their own use or for the benefit of the church. The 
illegal action of the officers of the bank (if it was ille- 
gal) in thus investing its funds, did not work a for- 
feiture of the money loaned, and it had a cause of ac- 
tion for the money, even if the notes were void. New 
York State Loan, etc., Co. v. Helmer, 77 N. Y. 641; 
Pratt v. Short, 79 id. 437. Having therefore a valid 
cause of action against the makers of the notes, the 
bank took the note in suit in satisfaction of that cause 
ofaction and surrendered the notes which were the 
evidence thereof. April 30,1886. Rome Savings Bank 
v. Kink. Opinion by Earl, J. 


CARRIER — PASSENGER—NEGLIGENCE — EVIDENCE— 
CHARGE TO JURY.—In an action for injuries sustained 
by a belated passenger in attempting to board a train 
on the point of starting, defendants’ counsel requested 
the court to charge that ‘‘when the people who de- 
sired to stop at One Hundred and Tenth street station 
had left the train, and the persons who were then on 
the station platform had entered on the train, the de- 
fendants had the right to raise the drop platform and 
start the train.’’ The judge refused so to charge, ex- 
cept with the qualification, ‘* provided that they had 
given each person having aright to enter upon that 
train as a passenger the opportunity to get on board.” 
Held error, that the proposition as made was entirely 
proper, and the qualification was liable to mislead the 
jury, by giving them to understand that when the 
plaintiff had purchased a ticket, she had the right to 
take passage upon this particular train. The ticket 
gave hera general right to take any train bound to 
her destination which stopped at that station, pro- 
vided she presented herself in time, and did not re- 
quire its delay for her special benefit. It gave her no 
right to delay the train at all. It imposed upon her 
the duty of presenting herself in time or of waiting 
for a succeeding train. Suppose that when she bought 
her ticket the train above wus motionless at the sta- 
tion, and while she was ascending the stairs it was 
moving withthe platforms up so that she could not 
take it. Is it contended that she could treat thatasa 
breach of her contract with the company, and as a re- 
fusal to carry her, which would found an action for 
damages? If the doctrine of the qualification be 
sound, it is negligence as matter of law to sell tickets 
without closing the office long enough before the de- 
parture of the train to enable every purchaser to reach 
it, and it must start upon signal from the ticket office 
that such time has been given. No such rule has ever 
been adopted. At the ticket office in question the cus- 
tomary way was to open the window at any time for 
the sale of tickets, or the answer to inquiries, and 
that fact was drawn out by the plaintiff's counsel. 
The purchase of the ticket gave no right to the pas- 
senger except upon the condition of presenting her- 
self for passage before the signal is given for a start, 
and if she comes after that, it is not negligence as 
against her that the train starts in obedience to it. 
Whether there should have been gates to prevent the 
passage of belated passengers, or the officers of the 
train should have watched the platform to warn them 
off, has nothing to do with the present question. It 
was the defendant’s right to eliminate from the case 
one ground of negligence, and that right was not only 
denied, but in such a manner as to make that a prom- 
inent ground of recovery. April 20, 1886. Panlitsch 
v. N. Y. C., etc., R. Co. Opinion by Finch, J. Ruger, 
C. J., Andrews and Danforth, JJ., dissent. 
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CRIMINAL LAW — JURY — COMPETENCY — TIME OF 
SWEARING—-MURDER—EVIDENCE — EXPERT — UNCON- 
TROLLABLE IMPULSE.—(1) It does not render a juror 
incompetent, on a trial for murder, where the defense 
is insanity, that he stated, ‘‘If the defense of insanity 
was interposed, I have a prejudice against it,’’ etc., ex- 
plaining that it was only against a sham defense that 
he was prejudiced, and not against an insane person. 
(2) It is within the discretion of the trial court to de- 
termine the practice as to when the jurors shall be 
sworn, and it has the power to lay down the rule, that 
ifthe prisoner intends to challenge an individual 
juror, he must do so when the juror appears, and be- 
fore he is sworn. (3) The knife with which the crime 
was committed was produced in court, and the ques- 
tion asked ofa physician, ‘““* * * Would a knife 
such as I now show you produce the wound which you 
have described?’ Held proper. (4) The question, 
“Do you consider Dr. McDonald an authority upon 
mental diseases ?*’ asked of defendant’s expert, is not 
objectionable because the people afterward introduced 
Dr. McDonald asa witness. (5) The court refused to 
charge: ‘If some controlling disease was injtruth the 
acting power within him (the prisoner), which he 
could not resist, or if he had nota sufficient use of his 
reason to control the passions which prompted the 
act complained of, he is not responsible.” Held no 
error. Flannagan v. People, 52 N. Y. 467. April 15, 
1886. People v. Carpenter. Opinion by Ruger, C. J. 


EJECTMENT—EXECUTION OF WRITS OF POSSESSION— 
LIMITATION.—The ordinary rule in regard to the exe- 
cution of a writ of possession is that the plaintiff must 
be put in full and complete possession. The possession 
to be given by the sheriffis a full and actual posses- 
sion, and where the plaintiff is put into possession 
under circumstances, plainly intimating that such 
possession is but formal, and momentary, and he is 
accordingly ousted on the same day, such putting into 
possession is insufficient, and the writ of possession 
will not be regarded as fully executed until the sheriff 
and his officers are gone and the plaintiff is left in 
quiet possession. Herman Exec. 551, 532, 533; Kings- 
dale v. Mann, 6 Mod. 27; 2 Tidd Prac. 1247. In the 
case before us there was not even a formal delivery of 
possession to any one, even fora moment. The sher- 
iff's deputy went away without disturbing the tenant, 
and leaving him in full and undisturbed possession. 
The statute (2 Rev. Stat. 506) sets the six month's limita- 
tion running against the lessee or his representatives 
or assigns from the time possession shall have been 
taken by the landlord under execution, etc. ($ 33), and 
against a mortgagee of the lease, or any part thereof 
not in possession of the demised premises, from the 
time when execution on the judgment shall have been 
executed (§ 35), and any person claiming any interest 
in the lease may file his billin equity for relief, until 
the time thus limited has expired. In thecase of a 
mortgagee out of possession who is not chargeable in 
the notice of the proceedings against his mortgagor, 
stronger grounds exist for requiring, that for the pur- 
pose of cutting off his mortgage, the writ of posses- 
sion should be executed by an open, visible and 
notorious change of possession, and a merely nominal 
and secret execution of the writ should not be held 
sufficient. It cannot be maintained that the return of 
the sheriff, filed on the 14th day of November, was 
conclusive as to the execution of the writs of posses. 
sion onthe 27th of June. Browning v. Hanford, 5 
Den. 576; Baker v. McDuffie, 23 Wend. 289: Fitch v. 
Devlin, 15 Barb. 47. In Witbeck v. Van Rensselaer 
64 N. Y. 27, the court found as a conclusion of fact 
that the plaintiff had been put in possession under the 
writ, and this court held that the finding was sus- 
tained by the sheriff's return, together with the facts 





proved on the trial, which were that the sheriff went 


on the premises accompanied by the agent for the as- 
signee of the plaintiff in the ejectment; that the de- 
fendant was absent, and the ouly person in apparent 
possession was one C., the defendant’s hired man; 
that the sheriff demanded possession of him and de- 
clared his intention of removing him. He occupied a 
small house on the farm, and the demand being made, 
he signed a written surrender of the premises to the 
assignee of the plaintiff, and an acknowledgment that 
he held them as tenant at will of the said assignee. 
The sheriff and plaintiff's agent then went on various 
portioas and lots of the farm, and the sheriff assumed 
to deliver possession thereof to the agent. This court 
in its opinion relied upon those facts, as well as upon 
the return, to sustain the findings of the trial court. 
Here no such facts exist, and the finding shows that 
plaintiff's assignee was never put in possession, but 
that on the contrary, the assignee of the defendant 
was in the actual occupation, and so continued with- 
out being in any manner disturbed, or making any at- 
tornment. March 26, 1886. Newell v. Wigham. Opin® 
ion by Rapallo, J. 


INSURANCE—LIFE POLICY—ASSIGNMENT—PREMIUMS: 
—(1) A policy issued to the wife on thelife of her hus- 
band was not assignable by her prior to the statute of 
1879, ch. 248 (except under the conditions prescribed 
in chapter 541, Laws of 1873), and an assignment made 
by the wife in 1875 is not binding upon her. The fact 
that the policy made no reference to the act of 1840 
does not affect its non-assignability. And it makes no 
difference in this respect as to who paid the premiums. 
Eddie v. Shinmon, 26 N. Y. 9; Smillie v. Quinn, 90 id. 
492. (2) But the possession of the policy by the as- 
signee is entirely lawful until the assured elects to 
avoid the assignment; and where the assignee sur- 
renders the policy to the company, and it is permit- 
ted to lapse for non-payment of premiums before the 
company has notice of the wife’s intention to rescind 
the assignment, the company is relieved from all lia- 
bility on account thereof. As between her and the 
company, she was placed in no better position in this 
respect, by her assigument of the policy and its sur- 
render by her assignee, than she would have been if 
she had retained the policy. She had the right to 
avoid her assignment and reclaim her policy, and if 
she had tendered the premium to the company it 
would have been its duty to accept it. The mere re- 
ceipt of the policy from Demond, who stood in the 
place of her assignee, and the payment to him of the 
surrender value and marking the policy cancelled, be- 
fore any election on her part to avoid the assignment, 
and retaining the policy in their possession, was no 
violation of her rights and did not impair them, and 
she herself avers in her complaint, in which she states 
that the policy is still in the possession of the company 
and that she is entitled to the same benefit and advan- 
tage thereof as if she had never assigned it. The loss 
of her claim against the company is due, not to sur- 
render of the policy, or its cancellation, but to her 
failure to keep it alive by the payment of premiums, 
and this failure wasin no manner attributable to the 
acts either of Demond or of the company. It isin 
this respect that the present case differs decisively 
from Whitehead v. N. Y. Mut. Ins. Co., recently de- 
cided.* In that case we held that the non-payment of 
the premiums afterthe surrender of the policy was 
occasioned in part by the wrongful act of the com- 
pany in accepting a surrender from one having no au- 
thority to represent the assured, and that the insur- 
ance company participated with the husband in keep- 
ing the wife and children in ignorance of their rights. 


*See ante, 350.—Eb. : 
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In the present case accepting the surrender was not, 
as we have said, awrong to the plaintiff, nor was she 
in any manner kept in ignorance of her rights, or pre- 
vented by any act of the company from continuing 
her payments, nor had the company, in the case last 
cited, given to the assured the notice required by the 
act of 1876, ch. 341, and which was essential to en- 
title it to terminate the policy. (3) The assignee how- 
ever who surrenders the policy while still in force, and 
receives therefor its surrender value, is liable to the 
assured for the sum received, less the amount of 
premiums paid by him with interest. He was in pos- 
session of the policy under a title, which as we have 
already shown, was invalid and avoidable at her 
option. While so in possession and while the policy 
was still in force, he surrendered it and received 
therefor the sum for which judgment has been ren- 
dered against him. Whether or not these acts consti- 
tuted as to him a conversion of the policy is immate- 
rial, for even if they did she could waive the tort and 
adopt his acts as having been performed for her bene- 
fit. Herright to avoid the assignment could be exer- 
cised as well after as before his receipt of the avails of 
the policy, and the bringing of this action against him 
was a sufficient election to avoid the assignment and 
adopt his act in receiving the avails. April 20, 1886. 
Frank v. Mut. Life Ins. Co. Opinion by Rapallo, J. 


JUDGMENT—SETTING ASIDE FOR FRAUD.—Courts of 
equity have general jurisdiction, in a proper case, to 
set aside the judgments and decrees of courts; but to 
authorize the setting aside of a judgment on the 
ground of fraud in obtaining it, the proof should be 
clear and very satisfactory. It is not incumbent upon 
a plaintiff to reveal tothe defendant every infirmity 
in his case, nor upon the defendant, to reveal to the 
plaintiff every infirmity in his defense. Where there 
is no relation of confidence between the plaintiff and 
defendant they stand at arms’ length. They come 
into court as adversaries, and neither party is bound 
to make any revelation of his case to the other. 
Neither party may mislead the other by any positive 
or actual fraud, nor can he, for the purpose of perpe- 
trating a fraud upon the other, conceal such facts as 
good faith and common honesty require him to reveal. 
But to authorize a court of equity to set aside a judg- 
ment on the ground of fraud there must have been a 
false and fraudulent representation, or a fraudulent 
affirmative act, or a fraudulent concealment of a fact 
for the purpose of obtaining an undue and an unjust 
advantage, and procuring an unjust and unconscion- 
able judgment. Patch v. Ward, L. R., 3 Ch. App. 203; 
United States v. Throckmorton, 98 U. S. 61; Smith v. 
Nelson, 62 N. Y. 288; Ross v. Wood, 70 id. 10; Hunt v, 
Hunt, 72 id. 227; Ver Planck v. Van Buren, 76 id. 257. 
April 27, 1886. Ward v. Town of Southfield. Opinion by 
Earl, J 


OFFICE AND OFFICER—SALARY.—One entitled to an 
office may maintain an action against another for the 
salary he received while wrongfully withholding from 
him the office. The fact that the defendant was in 
possession of the office under an erroneous decision of 
the Supreme Court does not change therule. April 
13, 1886. Kessel vy. Zeiser. Opinion by Danforth, J. 

PLEADING — JOINT DEBTORS — CoDE Cty. Proc., § 
1205.—In an action against several defendants upon an 
alleged joint obligation, the answer admitted the lia- 
bility of one of the defendants. Held, that plaintiff 
was entitled to move at once for judgment agains} 
him, leaving the action to proceed against the other 
defendants. April 30, 1886. Slideker v. Bernard. 
Opinion by Andrews, J. 


REPLEVIN — APPEAL — JUDGMENT.— A defendant 
may reclaim chattels, upon giving the proper under- 





taking, pending an appeal from a judgment awarding 
their possession to the plaintiff. The conditions of the 
undertaking did not become fixed and determined until 
the final determination of the action, and this could 
not be until the appeal had been disposed of. The de- 
fendant only became bound to deliver the chattels re- 
covered when the plaintiff had a right to enforcea 
judgment in its favor. This right did not exist so 
long as the appeal was pending. Upon the judgment 
being finally affirmed upon appeal the contingency 
would happen upon which the liability of the sureties 
would be fixed and determined, and a delivery of the 
chattels would be finally adjudged. In the mean 
time the proceedings had for justification of the sure- 
ties before judgment was entered could be completed 
afterward and before judgment was obtained upon 
which the final liability of the sureties depended. The 
failure of the sureties to justify and the allowance of 
the undertaking was caused by the stay of proceedings 
granted on the order to show cause why the under- 
taking should not be set aside, and the defendant was 
thus prevented from perfecting the undertaking. The 
stay mentioned became vacated when the motion was 
denied. If the defendant’s undertaking, the perfect- 
ing of which had been stayed, was defective and in- 
sufficient, ample provision is made for amending it, 
which amendments may be allowed by the court in 
furtherance of justice. It is not now necessary to de- 
termine how this should be done, as it is for the Su- 
preme Court to regulate its own practice. April 27, 
1886. Corn Exchange Bank v. Blye. Opinion per Cur- 
iam. 


SET-OFF—SPECIAL PARTNERSHIP — EVIDENCE — AS- 
SIGNMENT.—(1) A defendant in seeking to set off an 
individual debt against a special partnership debt, by 
establishing the fact that his debtor was the sole party 
interested in the special partnership,may for that pur- 
pose show that the capital contributed by the special 
partner was a fraudulent preference made to her by his 
debtor in a general assignment for benefit of creditors 
and that since the formation of the special partnership 
he had received and appropriated the entire avails and 
profits of the business. (2) The rule which prevents a 
creditor, before reducing his claim to judgment, from 
maintaining an action to set aside an assignment does 
not apply tosuch acase. April 13, 1886. Rosenberg v. 
Block. Opinion by Andrews, J. 


TAXATION—ASSESSMENT—NATIONAL BANK SHARES. 
—(1) Section 7 of chapter 302 of the laws of 1859, re- 
quiring the deputy tax commissioners to personally 
examine ‘“‘each and every house, building, lot, pier, 
and other assessable property,’’ and furnish the com- 
missioners of taxes a detailed statement of the same, 
etc., “‘ with such other information in detail relative 
to personal property,’’ as such commissioners may re- 
quire, etc., refers only to real property, except in the 
last clause expressly mentioning personal property. (2) 
The oath required by the act to be made by the de- 
puty to the statement returned to the commissioners 
may be taken at any time after examination of the 
property and before the filing of the statement on the 
second Monday of January thereafter. (3) The entry 
of assessments for national bank shares upon a list or 
book separate from other assessments for personal 
property against individuals in the city of New York 
does not render the assessment void, and is not in vio- 
lation of section 52190f the Revised Statutes of the 
United States. Williams v. Weaver, 75 N. Y. 30; 
Albany City Bank v. Maher, 19 Blatchf. 174, distin- 
guished. (4) The intent of the Federal statute above 
referred to, in providing that “the taxation of na- 
tional bank shares shall not be at a greater rate than 
is assessed upon other moneyed capital in the hands 
of individual citizens of such State,” was to prevent 
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discrimination against investments in national bank 
shares, and put them upon terms of equality as to 
taxation with similar institutions and investments. 
The rule of comparison is not with the rate of taxa- 
tion imposed upon personal property generally, or 
with special investments in mining, manufacturing or 
other industrial corporations, but with other ‘“‘ mon- 
eyed capital’ in the hands of individual citizens. And 
even if it could be shown that there were some corpo- 
rations or some personal property that were subject to 
a less rate of taxation than that of capital employed in 
banking corporations, it would not vitiate the law im- 
posing taxes upon shares in banks, unless it appeared 
to be the clear intent of the Legislature thereby to 
effect discrimination against them. Evansville Bank 
v. Britton, 105 U. S. 824; Prov. Inst. for Savings, 101 
Mass. 583; Hepburn v. School Directors, 25 Wall. 481. 
(5) The proceedings for the assessment and collection 
of taxes are administrative and not judicial in their 
character, and constitute due process of law within 
the meaning of the Constitution. These methods were 
in exercise and existence long before the adoption of 
the Constitution, and have never been supposed to be 
affected thereby. Matter of N. Y. P. E. Public School, 
SLN. Y. 584; Rockwell v. Nearing, 45 id. 308; Lessee v. 
Hoboken Land and Improvement Co., 18 How. 272. 
April 15, 1886. /n re McMahon vy. Palmer. Opinion 
by Ruger, C. J. 


_— — ASSESSMENT FOR LOCAL IMPROVEMENTS.— 
Where the whole expenditure for which an assess- 
ment was laid for a street improvement in New York 
city, under Laws 1873, 3, was unauthorized by 
law, or where, although there was power to make the 
improvement, it was prosecuted in entire disregard of 
the statuory scheme for making local improvements, 
and of restrictions designed for the protection of tax 
payers, if is not allowable to reduce it to a reasonable 
amount, under Laws 1870, ch. 383, but it must be va. 
cated as entirely void. Radical departures from the 
methods pointed out by the statute, as where work re- 
quired to be let by contract on competitive bidding 
has been done by day work, have been regarded as 
fundamental, and as vitiating the whole assessment. 
In re Industrial Savings Bank, 75 N. Y. 388; In re 
Merriam, 84 id. 609; In re Weil, 83 id. 545; In re Lange, 
85 id. 307. April 27, In re Manhattan Ry. Co. 
Opinion by Andrews, J. 
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UNITED STATES SUPREME COURT AB- 

STRACT. 

APPEAL—JURISDICTION OF SUPREME CoURT—FINAL 
DECREE OR JUDGMENT.—A judgment or decree, to be 
* final,’’ within the meaning of that term as used in 
the acts of Congress giving the Supreme Court of the 
United States jurisdiction on appeal, must terminate 
the litigation between the parties on the merits of the 
case, so that if there should be an affirmance by the 
Supreme Court, the court below would have nothing 
to do but to execute judgment or decree which 
had been rendered. ‘Testator died in the District of 
Columbia, leaving property there and in Missouri. 
The question of domicile of the testator was raised, 
the Supreme Court of the District deciding that the 
District was his domicile, and ordered the executor to 
pay over the funds in his hands as provided for in his 
account. A final decree was entered to the above ef- 
fect, notwithstanding this appeal, from which decree 
this appeal is taken. Held, that the decree below was 
not final, and the Supreme Court of the United States 
had no jurisdiction, the lower court having deter- 
mined only the question of testator’s domicile, on 
which the jurisdiction of the lower court depended. 


the 








April 15, 1886. Benjamin vy. Dubois. Opinion by 
Waite, C. J. [6 Sup. Ct. Rep. 925.] 

——— JURISDICTION—COLLUSION--COUNTY—ALIEN,- 
The county of Sacramento, Cal.,desiring to enjoin a cer- 
tain nuisance, but unable to sue in the United States 
court, agreed to furnish the attorneys for the plaintiff 
and bear all the expenses of the present suit. The 
plaintiff, as well asthe county, was interested in the 
result of the suit. Held, that this was a suit collu- 
sively made, and the United States court had no jur- 
isdiction. April 19, 1886. Cashman v. Amador & Sac- 
ramento Canal Co. Opinion by Waite, C.J. [6 Sup. 
Ct. Rep. 926.] 


BANKRUPTCY—DISCHARGE—EFFECT OF.—By section 
5119 of the Revised Statutes the discharge releases the 
bankrupt only from debts which were or might have 
been proved, and by section 5075 debts secured by 
mortgage or pledge can only be proved for the balance 
remaining due after deducting the value of the secur 
ity, unless all claim on the security is released. April 
12, 1886. Long v. Bullard. Opinion by Waite, C. J. 
(6 Sup. Ct. Rep. 917.) 


CONTRACT — PUELIC—SUCCESSOR TO CONTRACTOR— 
PAYMENT.—One executing the contract undertaken 
by another upon public work in the District of Col- 
umbia is bound by the terms of the contract in re- 
gard to the compensation for the work. April 12, 
1886. Campbell v. District of Columbia. Opinion by 
Waite, C. J. (6 Sup. Ct. Rep. 922.1 


DEED—EVIDENCE TO SHOW A MORTGAGE.—An abso 
lute deed, intended by the parties asasecurity for a 
debt, is in equity a mortgage, and evidence, written 
or oral, may be admitted to show the real character « 
the transaction. Hughes v. Edwards, 9 Wheat. 48); 
Sprigg v. Bank of Mount Pleasant, 14 Pet. 201: Morris 
v. Nixon, 1 How. 118; Peugh v. Davis, 96 U. S 
Teal v. Walker, 111 id. 242; S. C., 4Sup. Ct. Rep. 
Brant v. Robertson, 16 Mo. 129; Worley v. Dryden, 5 
id. 226; O’ Neill v. Capelle, 62 id. 202; Russell ¢.South- 
ard, 12 How. 139; Babcock v. Wyman, 19 id. 289; 
Peugh v. Davis, ubi supra; Brick v. Brick, 98 U. + 
514. April 12, 1886. Jackson v. Lawrence. Opinion by 
Woods, J. [6Sup. Ct. Rep. 915.] 


EVIDENCE—PAROL, TO VARY WRITING—PROMISSORY 
NOTE—WANT OF CONSIDERATION—CHAMPERTY—AS 
BAR.—(1) Parol evidence to show tiat «a promissory) 
note in the usual form was not intended by the par- 
ties to be a promissory note, but was a mere memo 
randum by which the maker promised nothing, which 
gave no rights to the payee, and was to all intents and 
purposes vain, futile, and of no force or effect what- 
ever. Itismot necessary to cite authority to show 
that the evidence was inadmissible for such a purpose 
(2) As a general rule, want of consideration is a de- 
fense to a promissory note, but itis not always a de- 
fense which can be made at law. It frequently re- 
quires the aid of acourt of equity to give it effect 
The plea to support which the defendant contends the 
evidence of want of consideration was admissible, 
clearly sets up an equitable defense. It alleged that 
the note sued on is based on the “ transactions relat- 
ing to the business of said. partners.”” Referring 
therefore to the preceding plea, which states the busi- 
ness of the partners, as we are authorized to do, wi 
learn that the partnership business had not, at the 
time of filing the pleas, been settled, or the interest of 
Winston therein or in the bonds been ascertained. The 
plea under consideration further avers that the mem- 
bers of the partnership were interested in the said 
business, and were necessary parties to a suit relating 
tothe note, and that the amount due thereon, if any 
thing, could not be ascertained until the final settle- 
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ment of the partnership. It is plain therefore that the 
defense set up by the plea is not the legal defense of 
want of consideration—for the plea admits by iinpli- 
cation that there may be something due on the note— 
but the equitable defense that the amount due on the 
note, if any thing, is dependent on the amount coming 
to Winston from the assets of the partnership, which 
cannot be ascertained without a settlement of the 
partnership affairs in a suit to which all the partners are 
necessary parties. And yet, having so pleaded, the 
defendant insists in argument that in a trial upon the 
promissory note, ina court of law, and without the 
presence of two of the four partners, evidence is ad- 
missible to settle the partnership, and to prove, with- 
out making Winston a party to the suit, that there is 
nothing due him out of the partnership assets. The 
pleading and the contention of the defendant appear 
therefore to be contradictory and _ inconsistent. 
Plainly the relief, if any, to which the facts set up in 
this plea entitles the defendant is an injunction to stay 
the suit at law upon the note untila settlement of the 
partnership, and an ascertainment, of the amount, if 
any thing, coming to Winston out of the assets of the 
partnership. This isa remedy which a court of equity 
only can grant. (5) The question raised by the pres- 
ent assignment of error is not whether a champertous 
contract between counsel and client is void, but 
whether the making of such a contract can be set up 
in bar ofa recovery on the cause of action to which 
the champertous contract relates. We must answer 
this question in the negative. It was wisely said by 
the Supreme Court of New York in the case of Thall- 
himer v. Brinckerhoff, 35 Cow. 6238, that ‘‘the right of 
litigation may be abused, and proper remedies for 
rroundless and vexatious litigation must exist; but 

e remedies for the abuse of this right should be such 

not to impair the free use of the right itself. Asthe 

tice or injustice of the claim cannot be known be- 
fore the termination of the cause, the checks upon 
unjust litigation must in general consist, not in ex- 
cluding the suit or the suitor from the courts, but in 
redress following the decision of justice upon the mer- 
its of the case.”” This isin accord with the views of 
Che precise question under consideration 
was decided in the case of Boone vy. Chiles, 10 Pet. 177. 
The same rulehas been declared in other American 
States. Whitney v. Kirtland, 27N. J. Eq. 335; Robi- 
son v. Beall, 26Ga. 17; Allison v. Chicago & N. W. R. 
Co., 42 Iowa, 274. Soin Hilton v. Woods, L. R., 4 Eq. 
132. The only case to which we have been referred in 
which the rule insisted on by the defendant has been 
maintained were two cases decided in the Supreme 
Court of Wisconsin: Barker v. Barker, 14 Wis. 131; 
and Allard v. Lamirande, 29 id. 502. April 5, 1886. 
Burnes vy. Scott. Opinion by Woods, J. [6 Sup. Ct. 


this court. 


Rep. 865. | 

INSURANCE—LIFE —POLICY TAKEN UPON LIFE OF A 
MAN BY HIS MURDERER—EVIDENCE.—(1) One cannot 
recover insurance money payable upon the death of a 
party whose life he has feloniously taken. As well 
might he recover insurance money upon a building that 
he had willfully fired. (2) In an action of sucha kind,it 
is permissible to show that the murderer obtained 
life of his victim previously from other 
companies. A repetition of acts of the same charac- 
ter naturally indicates the same purpose in all of 
them; and if when considered together, they cannot 
be reasonably explained without ascribing a particu- 
lar motive to the perpetrator, such motive will be con- 
sidered as prompting each act. A creditor has an in- 
surable interest in the life of his debtor, and may very 
properly procure an insurance upon it foran amount 
sufficient to secure his debt; but if he takes out pol- 
icies in different companies at or nearly the same 


policies on th 





- . — = 
time, and thus increases the insurance far beyond any 
reasonable security for the debt, an inquiry at once 
arises as to his motive, and it may be considered as 
governing himin each insurance. In Castle v. Bul- 
lard, 23 How. 173, where the defendants were charged 
with having fraudulently sold the goods of the plain- 
tiff, evidence that they had committed similar fraudu- 
lent acts at orabout the same time was allowed with 
a view to establish their alleged intent with respect to 
the matters in issue. The court said: ‘*Similar 
fraudulent acts are admissible in cases of this descrip- 
tion if committed at or about the same time, and 
when the same motive may reasonably be supposed to 
exist, witha view to establish the intent of the de- 
fendant in respect to the matters charged against him 
in the declaration.”’ In Lincoln vy. Claflin, 7 Wall. 182, 
an action was brought for fraudulently obtaining 
property, and evidence of other frauds of a like char- 
acter, committed by the defendants at or near the 
same time, was held to be admissible. ‘ Its admissi- 
bility,” said the court, ‘“‘is placed on the ground that 
where transactions of a similar character, executed by 
the same parties, are closely connected in time, the 
inference is reasonable that they proceed from the 
same motive. The principle is : ted in Cary v. 
Hotailing, 1 ‘Hill, 311, and is s numerous 
authorities. The case of fraud, as there stated, is 
among the few exceptions to the general rule that 
other offenses of the accused are not relevant to es- 
tablish the main charge.”’ Butler vy. Watkins, 13 
Wall. 456, 464; Bottomley v. United States, 1 Story, 
135. April 5, 1886. Mutual Life ‘ns. Co. of New York 
v. Armstrong. Opinion by Field, J. [6Sup. Ct. Rep. 
877.) 


stained by 
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JURISDICTION—SUPREME COURT OF THE DISTRICT 
OF COLUMBIA — OVER JUDGMENTS AFTER TERM — 
MARYLAND AUTHORITIES.— (1) The decisions of the 
Maryland courts, founded upon general principles and 
made since the organization of the District of Colum- 
bia, are not binding upon the courts of the district as 
authorities. Ould v. Washington Hospital, 95 U.S. 
303; Russell v. Allen, 107 id. 163,171. (2) The power 
of the courts of the District of Columbia over their 
judgment, after the term at which they were ren- 
dered, remains both as to the parties and its record, 
only when on motion it may be purged of clerical 
errors, or the judgment reversed by proceedings for 
errors in fact, in analogy to the practice in cases of 
writs of error coram vobis, unless itis invoked by a 
formal bill in equity upon grounds recognized as fur- 
nishing a title to relief. ‘No principle is better set- 
tled,”’ ié was said in Sibbald v. United States, 12 Pet. 
488, 492, ‘‘ or of more universal application, than that 
no court can reverse or annul its own final decrees or 
judgments, for errors of fact or law, after the term in 
which they have been rendered, unless for clerical 
mistakes (Cameron v. McRoberts, 3 Wheat. 591; Bank 
of Kentucky v. Wistar, 3 Pet. 451), or to reinstatea 
cause dismissed by mistake (The Palmyra, 12 Wheat. 
1), from which it follows that no change or modifica- 
tion can be made which may substantially vary or 
affect it in any materiai thing Bills of review in 
cases in equity, and writs of error coram vobis at law, 
are exceptions which cannot affect the present mo- 
tion.” And see Bank of United States v. Moss, 6 
How. 31, 38; Schell v. Dodge, 107 U. 8. 629; 8. C.,2 
Sup. Ct. Rep. 830. It is equally well established by 
the decisions of this court that the appropriate rem- 
edy for relief against judgments at law wrongfully 
obtained is by a bill in equity, and the cases in which 
that remedy is applicable have been clearly defined, 
That rule was formulated by Chief Justice Marshall 
in a case arising in this district, of Marine Ins. Co. of 
Alexandria y. Hodgson, 7 Cranch, and more 
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tersely stated by Mr. Justice Curtis in Hendrickson 
v. Hinckley, 17 How. 448, as follows: “A court of 
equity does not interfere with judgments at law, un- 
less the complainant has an equitable defense of 
which he could not avail himself at law, because it 
did not amount to a legal defense, or had a good de- 
fense at law, which he was prevented from availing 
himself of by fraud or accident, unmixed with negli- 
gence of himself or his agents.’’ This rule is sup- 
ported by Creath v. Sims, 5 How. 192, and Walker v. 
Robbins, 14 id. 584, and was followed in Crim v. Hand- 
ley, 94 U.S 652; in Brown vy. County of Buena Vista, 
95 id. 157, and Embry v. Palmer, 107 id. 3. April 12, 
1886. Phillips v. Negley. Opinion by Matthews, J. 
(6 Sup. Ct. Rep. 901.] 

PROCEEDING TO IDENTIFY COUPONS OF VIR- 
GINIA BONDS—ACT OF MARCH 3, 1875.—A_ proceeding 
under the act of Assembly of Virginia, approved Jan- 
uary 14, 1882, as amended by act of March 12, 1884, for 
the “identification and verification ” of coupons ten- 
dered in payment of taxes, debts, and demands due 
the State, is not a suit of a civil nature arising under 
the Constitution or laws of the United States, within 
the meaning of the act of March 3, 1875. 18 St. 470, 
ch. 137. The only purpose of sucha proceeding is to 
determine whether the coupons tendered ‘“‘are gen- 
uine, legal coupons, which are legally receivable for 
taxes, dues, and demands.”’ The court has nothing to 
do in that proceeding with the obligation of the State 
to receive the coupons in payment of the particular 
tax or demand for which they were tendered. The 
tender being made, it becomes the duty of the col- 
lector, under the law, to receive and receipt for the 
coupons ‘for the purpose of identification and veri- 
fication,’”’ and todeliver them to the judge of the 
proper court to that end. The tax payer then files his 
petition, praying “ that a jury be impaneled to try the 
question as to whether they are genuine, legal cou- 
pons which are legally receivable for taxes, debts, and 
demands.”’ This is the only issue that can be tried, 
and if finally decided in favor of the tax payer, the 
coupons are to be received by the collector for such of 
the taxes, dues, and demands for which they were 
tendered as can, under the contract of the State, be 
paid in that way. The court has no authority under 
the law to determine in that proceeding what taxes 
may be so paid. It thus appears that the issue to be 
tried cannot involve any question arising under the 
Constitution or laws of the United States. April 12, 
1886. Stewart v. State. Opinion by Waite, C. J. [6 Sup. 
Ct. Rep. 922.] 

MASTER AND SERVANT—NEGLIGENCE—FELLOW-SER- 
VANT—SUPERVISOR—BURDEN OF PROOF.—One suing 
for injuries received as an employee cannot make his 
employer responsible for the act or neglect of the su- 
pervisor of the work, admitting that such supervisor 
was a mere fellow-servant, and not the representative 
of the employer, unless he prove, at the same time, 
that such supervisur was not capable as a servant, and 
that irrespective of his conduct and without reliance 
upon it, plaintiff acted with all possible care and pru-. 
dence. March 29, 1886. District of Columbia v. Me- 
Elligott. Opinion by Harlan, J. [6 Sup. Ct. Rep. 884.) 


MORTGAGE — DESCRIPTION — GENERAL WORDS.— A 
railroad mortgage of specifically described lands will 
not convey other lands not described, under a grant of 
telegraph lines and offices, machine shops, coal mines, 
iron land and iron manufactories, ‘and all other prop- 
erty,” in four specified States. The mortgage deed 
describes ex industria the several species of lands 
which it conveys. The first of them, by far the most 
important, is “all lands granted by the United States 
to and for the benefit of this company, and all right, 
title, interest, or estate which said company now has 





or may hereafter lawfully acquire in or to said lands.” 
Ifthe company had intended to grant all its lands 
within the States of Alabama, Georgia, Tennessee, 
and Mississippi, and it must have had other lands in 
these States, why not have said so, instead of saying 
‘*all the lands granted by the United States?”’ It was 
therefore only this class of lands which was conveyed 
by this first clause of the deed. After some reserva- 
tion of the right of the mortgaging company to sell 
these lands and appropriate the proceeds to payment 
of the bonds secured by the deed, the granting lang- 
uage proceeds: ‘Also the telegraph line and tele- 
graph offices along the line of said road and _ belong- 
ing to said company; also the machine shops and all 
other property in said States of Alabama, Georgia, 
Tennessee, and Mississippi belonging to said company; 
also all coal mines now open or hereafter to be opened 
and worked belonging to said company, and all iron 
or other mineral lands, and all iron manufac- 
turing establishments now in operation and here- 
after to be constructed.” While the company is 
thus specific in its description of the subjects of the 
mortgage enumerating with great particularity its 
land grant from Congress, its telegraph lines and offi- 
ces, its machine shops, and its coal mines, it is quite 
unreasonable to suppose that the company would have 
been thus needlessly minute in its description of the 
property conveyed, enumerating with great particular- 
ity the four or five classes of property, mostly real es- 
tate, which were intended to pass, if it had also in- 
tended that the three words, ‘‘all other property,” 
should stand for every thing in the four States which 
the company owned, and especially all its lands. These 
words, which are found neither in the beginning of 
the granting clause as a general phrase to be after- 
ward emphasized by a more minute description, nor 
at the end, as asummary of what had preceded them, 
have their appropriate use in the precise place where 
they arefound. We say they are there appropriate, 
because in conveying the telegraph offices,the machine 
shops, the coal mines, the iron mines, and the manu- 
facturing establishments, there might in them be 
found much property belonging to the company about 
which a doubt would arise whether it was a part of 
these offices, mines, machine shops, and manufactur- 
ing establishments. All such doubt or ambiguity is 
removed by declaring that all the property of the 
grantors in these places, or used in any of these pur- 
suits, isconveyed. For this purpose the phrase ‘‘all 
other property ’’ is apt, and is used in the right place 
in adescription designuedly minute and elaborate. It 
is among its kind ejusdem generis, and its purpose is 
answered when its use is limited toexplain the other 
words in this immediate connection. It is not to be 
denied that in a writing descriptive of property to be 
transferred or assigned, the more general words, which 
include all that is intended to be conveyed, are 
not to be frittered away by an attempt at a descrip- 
tion of each particular thing fairly included in the 
more general language. But in such case it must be 
apparent that the intent was to include all that could 
be embraced within the more general terms. April 
12, 1886. State of Alabama v. Montague. Opinion by 
Matthews, J. [6 Sup. Ct. Rep. 911.] 

——— INSURANCE POLICY AS COLLATERAL — PAY- 
MENT OF POLICY TO ONE MORTGAGOR — LIABILITY OF 
OTHERS.—A mortgage having been executed by a 
father and his two daughters upon property owned 
jointly by them, and a policy of fire insurance upon 
said property assigned to the mortgagee as collateral 
security for the mortgage loan, if after destruction of 
the premises by fire, the mortgagee places in the hands 
of the father, upon his sole application, the money 
paid on the policy by the insurance company, for the 
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purpose of rebuilding the property destroyed, which 
money is thereafter not applied by the father to that 
purpose, the daughters are not prejudiced by his neg- 
lect, and upon foreclosure of the mortgage, are to be 
credited with the money paid upon the policy. The 
mortgagee could not, without the consent of the 
daughters, surrender the proceeds of the collateral 
security to Scammon, or divert them from the pur- 
pose to which the mortgage devoted them; and in any 
event the mortgagee, if at liberty to use the money 
toward restoring the building, was bound to see that 
it was so applied, and took the risk of the diversion. 
The money not having been so applied, it must be 
credited in favor of the daughters. Their intention, 
declared by the mortgage, that the money should be 
credited on the mortgage, was never varied by them. 
April 12, 1886. Connecticut Mut. Life Is. Co. v. Scam- 
mon. Opinion by Blatchford, J. [6Sup. Ct. Rep. 


889. ] 


PARTNERSHIP — RIGHTS INTER SE — ADVANCES — 
CLAIMS AGAINST UNITED STATES—ASSIGNMENT—REV. 
STAtv., $$ 3477,3737 —BANK RUPTCY—ASSIGNEE—LIMITA- 
TIONS IN ACTIONS AGAINST—SECTIONS 858, 5057, Rev. 
STAT.—EVIDENCE—REvV. StTat., § 858—EVASIVE—Es- 
TOPPEL—PARTY—RIGHT TO REIMBURSEMENT FOR EX- 
PENSES.—(1) Where three persons form a partnership, 
and agree to bear the losses and share the profits in 
proportion to their contributions to the capital, and 
two of the partners furnish all the money and do all 
the work, they are entitled to be repaid for their ad- 
vances out of the assets before payment of the indi- 
vidual creditors of the partner who paid nothing and 
did nothing to promote the partnership business. (2) 
Section 3477, Rev. Stat., regulating the form of valid 
assiguments ortransfers of claims upon the United 
States, and section 3737 having a somewhat similar ef- 
fect, do not invalidate a partnership formed between 
a party to whom the government has given the con. 
tract and other persons whose means are required to 
carry it out, and written promises to such moneyed 
partners by the other to pay back out of the contract 
money his portion of the fund advanced does not 
bring the case within those sections of the Revised 
Statutes. (3) Sec. 5057 of the Revised Statutes as to 
the limitations of actions between an assignee in bank- 
ruptey, and a person claiming an adverse interest 
touching property, rights, etc., of the bankrupt, does 
not prevent a recovery after the time stated of the 
plaintiff's proportion of a fund which within that time 
had not yet been recovered from the government by 
the bankrupt or his assignee. When a provision is 
left out of a statute, either by design or mistake of 
the Legislature, the courts have no power to supply it; 
hence in section 858, Rev. Stat.—the purpose of which 
was to remove generally the old incapacity to testify 
imposed on parties or persons interested in the suit— 
since the exceptions did not include suits by or 
against assignees in bankruptcy, the court cannot add 
thisas another exception. (4) Testimony evasive and 
disingenuous, but not false, given in behalf of the 
present defendant by the present plaintiffs in the ac- 
tion against the United States for the fund concerned 
in the present action, does not estop such plaintiffs to 
assert now their claim to a portion of that fund, 
although in the testimony referred to they swore they 
had no interest in the suit against the United States 
except they held certain notes of the then plaintiff. 
(5) When one brings adversary proceedings to take 
possession of trust property from those entitled to it, 
in order that he may distribute it to those who claim 
adversely, and fails in his purpose, he cannot claim a 
right to be reimbursed of his expenses out of the trust 


fund, or to a contribution from the persons whose | 





Hobbs v. McLean. Opinion by Woods, J. [6 Sup. Ct. 
Rep. 870.] 
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ABSTRACTS OF VARIOUS RECENT DE. 
CISIONS. 

BANKRUPTCY—DISCHARGE—NEW PROMISE.—The de 
fendant obtained his discharge in bankruptcy, and 
eleven days later wrote to the plaintiff,a creditor, a 
letter in which he said: ‘‘I will send you the first ‘ V’ 
or ‘X’I have.’ Held, that the expression did not 
fairly import a promise to pay absolutely five or ten 
dollars,and did not take the debt of the plaintiff out of 
the operation of the defendant’s discharge. Mass. 
Sup. Ct., Jan 11, 1886. Bigelow v. Norris. Opinion by 
Morton, C. J. [5 N. E. Rep. 88.] 

CARRIER—STOPPAGE IN TRANSIT—GOODS AT STA- 
TION—LIABILITY OF CARRIER.—The right of stoppage 
in transit is terminated when the goods are delivered 
to the buyer, or possession, actual or constructive, is 
taken by him. The goods had reached their altimate 
destination, and according to the previous and cus- 
tomary course of dealing, were so far within the con- 
trol of the consignee that he was at liberty to take 
away any that he chose, and he had taken away a part 
of each shipment. The selection of the goods re- 
moved was not determined or controlled by any re- 
striction upon the consignee’s right of removal. The 
goods remaining at the freight station were left there 
not because of the consignee’s neglect or refusal to ac- 
cept, or his inability to take them (Inslee v. Lane, 57 
N. H. 454; Reynolds v. Railroad, 43 id. 580), but be- 
cause he did not choose to remove them at that time. 
They were left voluntarily and temporarily as a mat- 
ter of convenience to the consignee. By the previous 
course of dealing the rule of the railroad requiring 
payment of freight as a condition precedent to deliv- 
ery had been waived. A portion of the goods had 
been at the station nearly a month, and the last ship- 
ment arrived eighty days before the attachment. The 
railroad company allowed the goods to remain there 
for the assignee’s accommodation, holding them as his 
agent, and not as carrier. Its duties and its liability 
as carrier and insurer had terminated, and its respon- 
sibility was that of warehouseman only. Moses v. 
Railroad, 32 N. H. 523; Smith v. Railroad, 27 id. 86. 
The customary course of dealing is presumed to con- 
tinue, and both the carrier and the consignee must 
have understood that the goods remained at the 
freight station as the goods of the consignee, at his 
risk and subject to his order and control, notwith- 
standing the undisclosed purpose of the grant at the 
time of the attachment to hold the balance of the 
goods until the freight was paid. N. H. Sup. Ct., 
March 12, 1886. Hall v. Dimond. Opinion by 
Clark, J. 

DEED-—RESTRICTION OF USE—INJUNCTION.—A stipu- 
lation in a deed prohibiting the erection or use of 
buildings for stores, boarding-houses, hotels or stables 
thereon without the consent of the grantor,is enforce- 
able by injunction. The stipulations in the defend- 
ant’s deed are reasonable and for a lawful purpose. 
Garmett v. Albee, 103 Mass. 572. By accepting atitle 
thus restricted the defendants understood they were 
not acquiring an absolute dominion over the lot, but 
a qualified and limited right of use and occupation 
subject to the conditions of thedeed. The case shows 
a violation of the restriction by keeping a boarding- 
house and lodging for compensation to suchas ap- 
plied within the limits of their accommodations, and 
the plaintiffs are erititled toan injunction. Linzee vy. 
Mixer, 101 Mass. 512; Dorr v. Harrahan, id. 531. The 


property he sought to misappropriate. March 29, 1886. | object of the association might be reasonably secured 
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and promoted by their retaining the control of board- 
ing-house business within their limits, as a religious 
society may retain a certain control of church pews 
which the owners cannot use for all purposes. Jones 
v. Towne, 58 N. H. 462. The constitutional religious 
rights of the members of this association are entitled 
to protection within as well as without the bounds of 
their reserved territorial authority. Com. v. Bacon, 
13 Bush, 410, may not be in conflict with State v. Cate, 
58 N. H. 240; State v. Read, 12R. I. 137, and Com. v. 
Bearse, 152 Mass. 42. N. H. Sup. Ct., March 12, 1886. 
Winnipesaukee ¢ ting Association v. 
Opinion by Clark, = 
—— RESERVING RIGHT WATER.—A clause 
in a deed reserving the right to take from a cistern in 
the house on the granted “all the water 
which the grantee, his h shall not use,”’ 
means only so mucl ras may not be 
by the occupants enjoyment of 
premises convey . Ct., March 12, 
Wilcox v. Kendall Blodgett, J. 
EVIDENCE—EX PERT—CO NI 
proposed to ask of a witness as 
the defendant in | 
cumstances named, was that of a prudent 
that it was not a question of sci art or skill, but 
a subject within th nmon knowledge of men, and 
not admissible Nor were tl ndant facts and 
circumstances of such a render them 
incapable of b« observer, with 
their proper f enable him 
to draw a correct ent conclusion there- 
from without the: oO 1e opinion of the witnesses; 
but the subject was one within the common 
edge and experience men moving in the ordinary 
walks of every-day life, i: i1ich case there is no 
room for expert t y, and it ought not to be al- 
lowed. It is for the trier to draw the New 
England Glass Co. vy. Lovell, j sh Milwaukee 
& St. P. Ry. Co. v. Kellogg, 94 U. 8. Thus in an 
action for negli ig fires t were commu- 
nicated to plaintiff's , the opinion of witnesses 
who saw the fire was i\dmissible as to the suita- 
bleness of the day for fraser v. Tupper, 
39 Vt. 409. loading and overtask- 
ing peep 8 horse, familiar with the facts 
were not : ir opinion as to whether 
the horse unreas loaded, and as to what 
would have been a reasonable load. Oakes vy. Weston, 
45 Vt. 430. Norcan an expert be asked whether the 
time a railroad train stopped was suflicient for a pas- 
senger to get off (Keller vy. Railroad Co.,2 Abb. Dec. 
480), nor whether if was prudent to blow a whistle at 
a particular time (Till Railroad Me. 438); 
nor whether plaintiff could have been injured in oil- 
ing a certain part of the machinery of a steam-engine 
if he had not been careless (Buxton vy. Somerset Pot- 
ters’ Works, 121 Mass. 446); nor whether placing wet 
staves on the outside of an arch, with fire in it, was a 
safe and prudent way to dry them (White v. Ballou, 8 
Allen, 408); nor can a witness familiar with a bridge 
be asked whether it is safe. Crane v. Northfield, 33 
Vt.124. Vt. Sup. Ct., Feb., 1886. Stowe’s 
Bishop. Opinion by Powell, J. 
GIFT—ACTION OMPEL TRANSFER OF An 
order to a bank or corporatioa official to transfer stock 
standing on its books to another as a gift cannot be 
enforced in equity afterthe death of the donor. In 
order to complete the gift the transfer must actually 
have been made, though equity might interfere to en- 
force such a transfer the consideration was val- 
uable, or where a father had declared that he held cer- 
tain stock in trust for a daughter Snow- 
den, 54 Md. Md. ¢ App., Balli- 
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more Retort & Fire Brick Co. v. Mali. Opinion by Al- 


vey, C. J. [3 Atl. Rep. 286.] 

MUNICIPAL CORPORATION — INHERENT 
PURCHASE OF FIRE-ENGINE.—A municipal corporation 
has implied power to purchase fire-engines without 
any express provision in its charter to that effect; for 
the power to prevent danger from fire is an incidental 
one, belonging to all municipal corporations. Ind, 
Sup. Ct., April 1, 1886 of Blufflo hu. 
debaker. Opinion by [6 N. BE. Re 
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NOTES 


It looks a good deal as reded a Code 
when a publishing company not a thousand miles away 
announces that it has published in forty-one weeks, 
since July 17, 1585, 1,422 and 5,000 
matter.— Week. Law Bull 

The following bill is reported as 
troduced in the Ohio Legislature: ‘*‘ Wherea 
has grown up among the employees of the v: 
roads in the State of announcing the stati 
their lines in a and inarticulate 
wholly unintelligible to the travelling public 
the great inconvenience and annoyance of all 
who are compelled to use the said railway lines; 
fore be it enacted by General Assembly 
State of Ohio that all railway lines in this State 
retain in their service only such employees as are 
and are in the habit of spe: arly and distine tly 
the English language.’’ There is down 
this way that is never announced in a song” 
manner, and that is Sing Sing. 
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CURRENT TOPICS. 

[J\HE Supreme Court of Massachusetts have granted 

the application for a mandamus in Nash v. 
Lathrop, which involves the question whether the 
State has conferred on Little, Brown & Com- 
pany the exclusive right to publish the judicial 
opinions of that State. We gave the outline of 
the petitioner’s argument some time ago. The 
court now decide that the statute does not confer 
the monopoly contended for, but they do not pass 
on the fundamental question of the State’s copy- 
right in the opinions. On this point they say: 
‘‘The questions whether the State has an absolute 
property in the opinions of the justices after they 
are filed with the reporter; whether it has a copy- 
right in such opinions which it can exercise itself, 
or assign to an individual; and whether a copyright 
on the volumes of the reports covers such opin- 
ions so as to prevent any person from publishing 
them after they have been published in the volumes 
of the reports— are not necessarily involved in 
this case. It may be decided upon a narrower 





question, which is whether the State has granted 
to Little, Brown & Company that exclusive right 


of the first publication of the opinions of the jus- 
tices; in other words, whether it has conferred 
upon that firm the power of saying that the opin- 
ions shall not be made public until they are pub- 
lished in their reports. The decisions and opinions 
of the justices are the authorized expositions and 
interpretations of the laws, which are binding upon 
all the citizens. They declare the unwritten law, 
and construe and declare the meaning of the stat- 
utes. Every citizen is presumed to know the law 
thus declared, and it needs no argument to show 
that justice requires that all should have free ac- 
cess to the opinions, and that it is against sound 
public policy to prevent this, or to suppress and 
keep from the earliest knowledge of the public the 
statutes, or the decisions and opinions of the jus- 
tices. Such opinions stand, upon principle, on 
substantially the same footing as the statutes en- 
acted by the Legislature. It can hardly be con- 
tended that it would be within the constitutional 
power of the Legislature to enact that the statutes 
and opinions should not be made known to the 
public. It is its duty to provide for promulgating 
them; while it has the power to pass reasonable 
and wholesome laws regulating the mode of pro- 
mulgating them, so as to give accuracy and author- 
ity to them. We are not called upon to consider 
what is the extent or the limitation of this power, 
because we are satisfied that it was not the inten- 
tion of the Legislature, in the statute upon which 
the respondent relies, to limit the previously exist- 
ing right of the citizen to have full access to the 
opinions, or to confer upon Little, Brown & Com- 
Vou, 38 — No, 23 


wt). 





pany the right to restrain any persons from procur- 
ing copies of them, whether for their own use, or 
for publication in the newspapers or in law maga- 
zines or papers. The policy of the State always 
has been that the opinions of the justices, after they 
are delivered, belong to the public.” The court 
also observe, in regard to the question of construc- 
tion: ‘‘Similar questions have arisen in several 
cases in other jurisdictions. While such cases have 
not the weight of authorities, because each case de- 
pends in some measure upon the statute of the 
State in which it arose, differing from our statute, 
yet the general current of the cases supports the 
principles upon which our decision rests. Banks v. 
Manchester, 23 Fed. Rep. 145; 8. C., 31 Alb. Law 
Jour. 242; Myers v. Callaghan, 20 Fed. Rep. 441; 
Chase v. Sanborn, 4 Cliff. 306; Little v. Gould, 2 
Blatchf. 165; Banks v. West Pub. Co. (U. 8. Cir. 
Ct., Minn.), 27 Fed. Rep. 50; 8. C., 83 Alb. Law 
Jour, 403.” 


At the adjournment of our Legislature 315 bills 
were left in the governor’s hands awaiting his ac- 
tion. A number of these relate to legal matters. 
They are as follows: Assembly bill 188, amending 
Penal Code as to defrauding boarding-house keepers ; 
Senate bill 73, to legalize and confirm acts of notaries; 
Senate bill 494, amending act as to legal holidays; 
Assembly bill 940, to facilitate winding up of in- 
solvent insurance companies; Assembly bill 323, 
amending act requiring contracts for conditional 
sales of personal property to be filed in clerk’s 
offices; Assembly bill 67, to amend Code of Civil 
Procedure as to jail liberties; Assembly bill 843, to 
amend section 1112 of Code of Civil Procedure as to 
sheriff’s juries in New York city; Senate bill 297, - 
amending Revised Statutes as to draining swamps; 
Assembly bill 907, to amend section 829 of Code of 
Civil Procedure as to testimony in actions against 
deceased parties; Assembly bill 227, to amend 
Code of Civil Procedure as to coroner acting as 
sheriff; Assembly bill 322, amending section 2793 
Code of Civil Procedure fas to dower; Assembly 
bill 581, to amend Code of Criminal Procedure as 
to coroners’ duties; Assembly bill 881, to amend 
Code of Civil Procedure as to imprisonment for 
debt; Assembly bill 863, as to actions against mu- 
nicipal corporations; Senate bill 125, amending 
Revisc’ Statutes as to universities, etc.; Assembly 
bill 120, to establish a Code of Evidence ; Assembly 
bill 944, amending section 570 of the Penal Code 
as to persons falsely pretending to be deaf and 
dumb; Senate bill 168, amending section 923 Code 
of Civil Procedure as to protested notes; Senate 
bill 495, amending section 484 Code of Criminal 
Procedure as to remission of fines; Senate bill 512, 
amending Penal Code, sections 317 and 318 as to 
obscene literature; Senate bill 529, as to banks is- 
suing bills of exchange; Senate bill 513, amending 
section 283 of Penal Code as to abduction; senate 
bill 197, amending section 49 Code of Criminal 
Procedure as to compensation of justices of ses- 
sions; Senate bill 408, amending Code of Civil 
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Procedure as to judgments obtained by females 
against males for wages; Senate bill 223, amending 
act as to taxation of collateral inheritances; Senate 
bill 366, directing secretary of State to prepare and 
publish chronological table of Session Laws; Assem- 
bly bill 646, amending section 66 Code of Civil 
Procedure as to attorneys’ liens; Assembly bill 969, 
amending section 892 of Code of Criminal Proced- 
ure as to expense of maintaining vagrants. The 
governor has signed the bill for a uniform form of 
insurance policies. 


Mr. Ansley Wilcox, who is professor of medical 
jurisprudence in the medical department of the 
University of Buffalo, has issued a pamphlet enti- 
tled ‘‘ The Legal Status of Medical Practitioners,” 
which seems to be a very concise and clear exposi- 
tion of the subject. As it is designed for our State, 
it does not contain any thing beyond a reference to 
the Penal Code as to the criminal liability of phy- 
sicians for death produced by negligence or igno- 
rance, a matter on which the courts of Massachu- 
setts and Iowa differ, the former holding that death 
so produced is manslaughter. Perhaps Mr. Wilcox 
takes it for granted that those whom he addresses 
will never kill anybody. Mr. Wilcox seems to 
think that medical students need to be cautioned 
against wanting to make money too fast, as Attorney- 
General O’Brien thinks law students need to be cau- 
tioned. Mr. Wilcox says: ‘‘There is very respect- 


able legal authority for the proposition that a phy- 
sician is entitled, in charging for his services, to 
regard the worldly condition and wealth of his pa- 
tient; in other words, that for the same services it 
would be proper to charge a Vanderbilt or a Roths- 


child more than a patient of ordinary means. I can- 
not convince myself that this is either good morals 
or good law. To my mind it savors strongly of extor- 
tion, It can require no more skill or ability to fur- 
nish medical advice and attention to a millionaire 
than to another person. A physician is of course 
completely at liberty to establish a standard of 
charges as high as he pleases, and he may make it 
so high that none but millionaires will be able to 
employ him. No one can object to this. If then 
he does give professional attention to a person who 
is unable to pay such fees, and chooses to charge 
him at a lower rate than his custom would warrant, 
this also would be a simple act of charity to which 
no one could object. But for a doctor deliberately 
to add to his usual rate of charges an amount based 
simply upon the supposed ability of his patient to 
pay, seems to me to be lowering your profession to 
the level of soulless usurers, and sacrificing all that 
is high and noble and philanthropic in it to the 
mere love of lucre. I do not know that the precise 
question has ever been presented in this country, 
but I doubt very much whether our courts would 
sanction any such practice. Of course if a man of 
wealth chooses to promise his medical attendant 
unusual fees as an inducement to special efforts, 
whatever professional ethics might think of such a 
contract, it would be valid.” In a note he says: 





“See Moody v. Osgood, 50 Barb. 628. Doctor Or- 
dronaux (Jur. of Med., p. 45) seems to think that 
a medical man is entitled to take into account, in 
fixing his fees, the ‘rank and estate of his patient,’ ” 


Most and his fellows have been rightfully con- 
victed in the city of New York of an unlawful as- 
sembling. Most harangued the jury on his own be- 
half after his wild fashion, but he strenuously de- 
nied having advised the bomb business. He only 
advised ‘‘arming” against the police. The indict- 
ment was dismissed as to the charge of inciting 
riot. We are gratified with small mercies. Most 
and his fellow bombers will bear shutting up. It 
would be well to put the scientific skill of the con- 
trivers of bombs into requisition for the State in 
blasting in the mines and quarries. Now we hope 
to see the twenty-four indicted in Chicago get their 
deserts. Most complained that he was convicted 
by « jury of ‘‘capitalists.” If there was a single 
‘capitalist’ on the jury it is something unusual, 
for they generally buy themselves off from service. 


NOTES OF CASES. 

N Homer v. Cadman, Q. B. Div., May 22, 1886, 54 
L. T. Rep. (N. 8.) 421, the respondent was 
summoned under the 72d section of the highway 
act of 1835 for ‘‘ willfully obstructing the free pas- 
sage” of ahighway. It was proved that he stood 
onachair in the highway and addressed a large 
crowd of persons who had collected round him. 
There was space for vehicles and foot-passengers to 
pass to and fro outside the crowd, but to have at- 
tempted to walk or driven across that part where 
the appellant and the crowd were stationed would 
have been attended with inconvenience and danger. 
Held, that the appellant was guilty of willful ob- 
struction of the free passage of the highway within 
section 72. See Turner v. Holtzman, 54 Md. 148; 
8. C., 39 Am. Rep. 361. It was urged that the ob- 
struction, if any, was occasioned by the crowd of 
persons who had gathered round the appellant, and 
for this the appellant should not be responsible. 
In Ball v. Ward, 33 L. T. Rep. (N. 8.) 170, the ap- 
pellant had an auction caravan standing in the 
market-place in a town, for which he paid a rent or 
toll to the improvement commissioners appointed 
by a local act, the lords of the manor. The cara- 
van was only three feet from a public street of the 
town, and many persons obstructed the thorough- 
fare by stopping to listen to appellant’s sales. But 
Matkew, J., said: ‘‘I am of opinion that the con- 
viction was right, and should be affirmed. It seems 
clear that in taking up his position on a chair or 
stool in the middle of the highway the appellant’s 
object was to attract persons to listen to his ad- 
dress. Owing to the crowd of persons who had 
assembled to listen to the appellant the highway 
was, as the justice has found, rendered less conve- 
nient and commodious to the public. With regard 
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to the case of Ball v. Ward, relied on during the 
argument, it is sufficient to observe that the con- 
viction there was under a different act, viz., the 
Town Clauses Act, 1847 (10 and 11 Vict., c. 89). 
The decision therefore has no bearing on the pres- 
ent case. I think the appellant ‘willfully ob- 
structed’ the highway within the meaning of the 
section.” And Smith, J., said: ‘‘I am of the same 
opinion. The question for us to decide is whether 
or not there was evidence before the justices that 
the appellant had willfully obstructed the free pas- 
sage of the highway. The appellant was only en- 
titled to use the highway in an authorized manner; 
that is, to pass over it to and fro. He certainly 
had used it in an unauthorized manner, and the 
magistrate has found that as no person could have 
gone across that part of the highway where the ap- 
pellant and his band were without considerable in- 
convenience and danger, there was an obstruction 
to the highway. The fact that only a part of the 
highway was so obstructed seems to me to make no 
difference. That the whole highway was not ob- 
structed does not make what the appellant did any 
the less an obstruction within the meaning of the 
section.” 


In Commonwealth v. Cheney, Supreme Judicial 
Court of Massachusetts, February 23, 1886, 6 N. E. 
Rep. 724, it was held that where the defendant, a 
police officer, acting in good faith, under all the 
circumstances of a case believed that one H. should 
be arrested for drunkenness, and in making such 
arrest under Public Statutes, chapter 207, section 
25, acted without rashness or negligence upon rea- 
sonable and probable ground of belief that H. was 
intoxicated, and it turned out that H. was not in- 
toxicated, and the defendant was honestly mistaken 
as a matter of fact, he was not guilty of a criminal 
assault and battery, unless in making such arrest he 
used more force than was necessary. The court 
said: “If the person arrested was actually intoxi- 
cated, within the meaning of the statute, this would 
be sufficient reason for taking such person into cus- 
tody without a warrant. It is well settled in civil 
actions that if the person arrested was not in fact 
intoxicated the statute gave the officer no authority 
to arrest, although in so doing he acted in good 
faith, and upon reasonable grounds of belief. Paiil- 
lips v. Fadden, 125 Mass. 128. This rule does not 
apply to an arrest without a warrant for a supposed 
felony, in which case the officer would be justified 
if he had reasonable grounds to suspect the person 
arrested of having committed a felony. Rohan v. 
Sawin, 5 Cush. 281. The strict rule which applies 
to arrests for drunkenness in civil actions against 
officers does not govern in complaints and indict- 
ments for assault and battery against the arresting 
officer. Regina v. Tooley, 2 Ld. Raym. 1296; 1 Russ. 
Cr. (8th Am. ed.) 809, and note. It has also been 
held that ignorance of fact, without criminal negli- 
gence, will exempt one from criminal responsibility ; 
as when a man intending to ki)! a thief or house- 





breaker in his own house by mistake kills one of 
his own family, this will not be a criminal action. 
4 Russ. Cr. 48, citing Levett’s case, Cro. Car. 538; 
4 Bl. Comm. 27; and 1 Hale P. C., 42, 43. In 
Commonwealth v. Presby, 14 Gray, 65, Mr. Justice 
Hoar, citing Levett’s case, says: ‘The act having 
been done under the reasonable belief that the per- 
son killed was a felon, the excuse was held suffi- 
cient. * * * By an unlawful act is meant in- 
tentional violence, without justification or excuse.’ 
The same principle is recognized in Commonwealth 
v. Woodward, 102 Mass. 155, 161, where it was held 
that unless the defendant, at the time he struck the 
deceased, under all the circumstances of the case, 
had reasonable cause to believe that it was neces- 
sary to protect his person, and the blow was given 
by him for that purpose, he would be responsible 
for the consequences of the blow. Other cases to 
the same point might be cited. The case of Com- 
monwealth v. Presby, ubi supra, arose at a time when 
the statutes of the Commonwealth made it the im- 
perative duty of an officer to arrest for drunken- 
ness without a warrant if he found an intoxicated 
person in a public place, etc. The court dwelt 
upon the fact that the defendant was required by his 
official duty to make the arrest if the fact of intoxi- 
cation existed, and decided that if he acted in good 
faith, upon reasonable and probable cause of belief, 
without rashness or negligence, he is not to be re 
garded as a criminal because he is found to be mis- 
taken.’ It is difficult to note the distinction be- 
tween this case and the one at bar, so far as the 
principle of law is laid down. The facts of the 
two cases are substantially the same. The only dif- 
ference is this: in the first the statute used the 
phrase ‘shall’ arrest the offender; in the case we 
are considering it says ‘may’ arrest. This change 
in the law was not intended to change the purpose 
of the arrest when made. Phillips v. Fadden, ubi 
supra. Before the defendant arrested Hayes he 
was bound to exercise his sound judgment, and de- 
termine whether it was his duty, under all the cir- 
cumstances, to make the arrest. But when he had 
exercised his discretion, we cannot see, if he acted 
in good faith, upon reasonable and probable cause 
of belief, without rashness or negligence, that he 
is to be regarded as a criminal because he is found 
to be mistaken. The arguments and illustrations 
used in Commonwealth v. Presby apply with equal 
force to this defendant, and the same interrogation 
may be put with the like effect in this case as in 
that: ‘Is the officer to be held a criminal, if using 
his best judgment and discretion, and all the means 
of information in his power, in a case where he is 
called upon to act, he makes a mistake of fact and 
comes to a wrong conclusion?’ The change of 
the statute may have imposed another duty upon 
the officer: that of determining whether, under all 
the circumstances of the case, there was any neces- 
sity for making the arrest. But this rests with the 
officer. It is for him to determine, and if he acts 
in good faith in relation to it, his decision is final 
and conclusive,” 
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In Schilling v. Abernethy, Pennsylvania Supreme 
Court, April 12, 1886, 3 Atl. Rep. 792, it was held 
that where the owner of adjoining houses, with an 
alley-way between them leading to a factory in the 
rear, suffers the wall of a privy abutting upon the 
alley to be in bad repair, and the minor son of the 
tenant of the other house, while on his way to the 
factory for his own amusement, is injured by the 
wall falling upon him, he is not a trespasser, but is 
there at least by an implied permission, and the 
owner of the premises is liable in an action of dam- 
ages. The court said: ‘‘How could the plaintiff, 
this child, be regarded as a trespasser in its use of 
this passage to gain access to the yard of the work- 
shop. There can be no question that it might have 
been so used as a way to the street, and why not 
also as a way to the factory? There was nothing 
to warn either child or adult that it was not to be 
so used, for even the intermediate gate, which had 
been once in the alley, had been removed before 
the time of the accident, so that nothing remained 
to indicate that the lessor did not intend the free 
use of it by her tenants in either direction. Fur- 
thermore, that there was negligence on part of the 
plaintiff could not be successfully alleged, for he 
was not of sufficient age to warrant an assumption 
of this kind. On the other hand, that the wall was 
dangerous, and that the agent of the defendant had 
abundant notice of the fact are established by the 
evidence. What then if this child had no right of 
way over the alley in which it was found when the 
wall fell upon it? What if it were technically a 
trespasser? So was the child which was mortally 
injured by the fall of the platform in the case of 
Hydraulic Works Co. v. Orr, 83 Penn. St. 332, yet 
the plaintiff was allowed to recover. We there 
held that circumstances may beget duties which 
under ordinary circumstances cannot be implied, 
and that when such circumstances are shown to ex- 
ist the question arising therefrom is not for the 
court, but for the jury. In that case the child en- 
tered the defendant’s premises without even an im- 
plied permission, and through a gate which had 
been casually left open; nevertheless, we said that 
as the company maintained so dangerous a trap in 
a place near toa highway, where children were wont 
to congregate for their own amusement, the jury 
must determine, in view of all the circumstances, 
whether it was bound to provide against a contin- 
gency such as that which happened. In the case in 
hand however, viewing the subject-matter of this 
controversy in a light as favorable as possible for 
the defendant, the plaintiff was permissively in the 
alley. It was an open way to the workshop, 
through which all, we may say, were invited to go 
who desired to visit that shop either on business, 
out of curiosity, or for pleasure, and that the neigh- 
boring children would use it was not only probable 
but as certain as child nature. Whether then the 
owner of these premises, under the circumstances 
made apparent by the evidence, was or was not jus- 
tified in maintaining such a dead-fall as this bow- 
ing wall along the side of this passage-way was 





surely a question for the jury, and one that could 
not lawfully have been withdrawn from the consid- 
See notes, 31 Am. Rep. 206; 


eration of that body.” 
38 id. 72; 40 id. 667. 


a os 

LIFE TENANT AND REMAINDERMAN. 

(lI. 

\ HERE no trust is created, the question frequently 

arises as to whether the life tenant is entitled to 
the actual possession of the property; and also as to 
whether he is obliged to give security as a condition 
precedent to his right to possession. There is appa- 
rently a considerable diversity of opinion on the sub- 
ject. All of the cases practically agree in the doctrine 
that the executor may always pay over or deliver to 
the life tenant; but in some cases the authorities hold 
that he must exact security from the life tenant, and 
will be liable for any loss in case of his failure so to do. 
If the testator either expressly or by necessary impli- 
cation directs the executor to deliver the property 
into the possession the rule appears to be that the life 
tenant has an absolute right to such possession with- 
out giving any security, and of course that the execu- 
tor is justified in making and delivery without exact- 
ing security. Matter of Woods, 35 Hun, 60-65; Get- 
man v. McMahon, 33 id. 531; Matter of Denton, id. 317; 
Smith v. Van Ostrand, 64 N. Y. 278; De Witt v. Schoon- 
maker, 2 Johns. 243; Billar v. Lowndes, 2 Dem. 590; 
Matter of Weppe/er, id. 626. 

But where the intent‘on of the testator is not clearly 
shown, the executor on turning over the property or 
funds to the life tenant must protect the interest of 
the remainderman therein by taking security. Calk- 
ins v. Calkins, 1 Redf. 387; Tyson v. Blake, 22 N. Y. 
558; Bliven v. Seymour, 88 id. 478; Spear v. Tinkham, 
2 Barb. Ch. 211; Clark v. Clark, 3 Paige, 152; Coven- 
hoven v. Shuler, 2 id. 122; Livingston v. Murray, 68 N. 
Y. 482, 3; Williams v. Freeman, 98 id. 577-584; Monfort 
v. Monfort, 11 N. Y. Week. Dig. 543; De Rives v. De 
Herques, 12 id. 87; Clark v. Clark,8 Paige, 152; Cairns 
v. Chaubert, 9id. 160. 

In Bliven v. Seymour the court, after referring to the 
case of Smith v. Van Ostrand, say: ‘* The correct rule 
was declared to be that unless otherwise directed by 
the will it was the duty of the executors either to in- 
vest the money and pay over the income, preserving 
the principal for the remainderman; or if they paid 
it to the legatee for life to exact security which would 
perfectly protect the principal. There was no direc- 
tion here which can be held to divert the fund from 
the control of the executors and give it to Amelia as 
trustee.” Amelia was the life tenant, and her counsel 
claimed that the fund was to be delivered to her for 
life, and as trustees for those interested in the re- 
mainder. The claim was not sustained by the court. 

That the life tenant has an absolutejright to the pos- 
session and control of the fund or property in which 
he has a life estate, where no trust is created by the 
will upon giving adequate security, even though there 
is no direction in the will to deliver possession is well 
settled. Williams v. Freeman, Livingston v. Mur- 
ray. 

In Livingston v. Murray the court said: ‘‘ It follows 
from these views that the applicant was entitled to 
have her share paid to her upon giving adequate se- 
curity that the corpus of the estate should be kept so 
that at her death it may pass to those who will then be 
entitled toit.’"” The reason forthe rule given by the 
court is an unanswerable one: ‘‘ When the life tenant is 
willing and able to give security for the fund, it has 
been considered just that he should receive it, so that 
he could manage it and reap all the income he could 





THE ALBANY LAW JOURNAL. 


445 














make free from the charge of commissions by an execu- 
tor or trustee. In such case care should be taken to se- 
cure the corpus of the fund or estate for the remain- 
derman, and the security taken should be adequate for 
that purpose.”’ 

In Williams v. Freeman the court decided that the 
life tenant was entitled to the possession of the fund, 
but nothing was said about security. The briefs of 
the counsel show that they conceded that security 
must be given, and that may account for the silence 
of the court on this point. Moreover it may be that 
the court construed the will as containing an express 
direction to pay it over to the life tenant. See page 
584. 
There are a number of cases in which the executor 
has been held to be justified in delivering to the life 
tenant property without taking security, there being 
no damage to the remainderman. These are cases 
where there is a bequest of alife interest in specific 
articles. Getman v. McMahon, 30 Hun, 531-534; Cov- 
enhoven v. Shuler, 2 Paige, 132; Foley v. Burnell, 1 
Bro. Ch. Cas. 279; Slanney v. Style, 3 P. Wms. 826; 
Bill vy. Kinaston, 2 Atk. 82; Spear v. Tinkham, 2 Barb. 
Ch. 215. 

In Covenhoven v. Shuler the rule is thus stated: 
‘* Where there is a bequest for life or other limited pe- 
riod, with a limitation over of specific articles, such as 
books, plate, etc., which are not necessarily consumed 
in the using, the first taker was formerly required to 
give security that the articles should be forthcoming 
on the happening of the contemplated event. * * * 
The modern practice in such cases is only to require 
an inventory of the articles specifying that they be- 
long to the first taker for the particular period only, 
and afterward to the person in remainder; and secu- 
rity is not required unless there is danger that the arti- 
cles may be wasted or otherwise lost to the remainder- 
man.’ 

The authorities are numerous to the effect that 
where the testator intends that the life tenant shall 
have possessiou,the executor may deliver the property 
without taking security. Holliday v. Coleman, 2 
Murf. 162; Houser v. Ruffner, 18 W. Va. 250; Godwin 
v. Godwin, 4 Leigh, 410; Weeks v. Weeks, 5 N. H. 326; 
Scott v. Price, 28. & R. 59; Mortimer v. Moffatt, 4 H. 
& M. 503; Dunbar v. Woodcock, 10 Leigh, 628. But he 
may and should take security where there is any risk. 
Frazier v. Biere, 11 Gratt. 9; Chisholm v. Starke, 3 
Call, 25. 

It is always the duty of the life tenant to give an in- 
ventory of the funds and property delivered to him, 
stating that he has only a life interest in them, and 
that after his death they belong to the remainderman. 
Getman v. McMahon, Covenhoven v. Shuler, Spear v. 
Tinkham, Perry Trusts, § 541, and cases cited; West- 
cott v. Cady, 5 Johns. Ch. 334; De Peyster v. Clendin- 
ing, 8 Paige, 295. 

Where the bequest is not specific, but is a general 
residuary bequest or a bequest of all the testator’s 
bequest, it is the duty of the executor toconvert the 
property into cash and invest the proceeds, and pay 
over the interest thereof to the tenant for life. This 
of course is not the rule where the will directs the pos- 
session to be delivered to the life tenant. In such 
case the executor must turn over the property or the 
proceeds to the tenant for life. The first proposition 
is supported by the cases of Covenhoven v. Shuler, Hill 
v. Hill, 2 Lans. 43-48; Fearns v. Young, 9 Ves. 549; 
Calkins v. Calkins, 1 Redf. 337; Rapalje v. Rapalje, 27 
Barb. 610; Spear v. Tinkham, Getman v. McMahon, 30 
Hun, 530-535; Howe v. Earl of Dartmouth, 7 Ves. 137; 
Livingston v. Murray, and Brannock v. Stocker, 76 Ind. 
558 


In the first case the court, after referring to a be- 
quest for life of articles which are necessarily con- 








sumed in the use, and also of articles which are not 
consumed, but which can be used indefinitely until 
they wear out, as furniture, etc., says: ‘‘ Where there 
isa generai bequest of a residue for life, with remain- 
der over, although it includes articles of both descrip- 
tions, as well as other property, the whole must be 
sold and converted into money by the executor, and 
the proceeds must be invested in permanent securi- 
ties, and the interest or income only is to be paid to 
the legatee for life. This distinction is recognized by 
the master of the rollsin Randall v. Russell, 3 Mer. 193. 
He says ifsuch articles are included in a residuary 
bequest for life, then they are to be sold, and the in- 
terest enjoyed by the tenant for life.’’ Where how- 
ever the intention of the testator is clearly mani- 
fested that the life tenant should enjoy the use of the 
property, or some part of it, as a specific bequest, then 
no conversion should be made, but the specific articles 
should be delivered to the tenant for life. Spear v. 
Tinkham, page 215; Getman v. McMahon, 80 Hun, 530; 
Matter of Gates, 99 N. Y. 94-99; Hill v. Will, 2 
Lans. 43. 

Whether the bequest isin form a specific bequest or 
not is immaterial. A general bequest, where it is ap- 
parent that the testator intended that the property 
should be used by the life tenant in its existing condi- 
tion, is sufficient to confer upon him a right so to use 
it, and to insist that it shallnot be sold. Hill v. Hill, 
Matter of Gates, Getman v. McMahon. 

In the Matter of Gates the testator made a general 
devise and bequest of the use of his real and personal 
estate to his wife for life, ‘‘she to have and to hold 
the same:’’ remainder'to others. He was a farmer, 
and the personal property on his farm consisted of 
stock, tools, agricultural implements and hay, oats, 
corn, wheat and potatoes. On the accounting the 
question arose as to the liability of the executor to 
account for the above named personal property to the 
remainderman. The case was sent to a referee, who de- 
cided that the widow was entitled to the use of the 
property as it existed, and that therefore the executor 
had discharged his full duty when he turned it over 
to her. This decision was affirmed by the surrogate 
and General Term, and finally by the Court of Ap- 
peals, the court saying: ‘‘ The principal question which 
upon this appeal can be considered is whether the 
construction given to the bequest in favor of the wife 
isa correct one. It seemsin substantial accord with 
the intention of the testator as collected from the will 
and surrounding circumstances. The personal prop- 
erty consisted of such articles as above described. At 
the time the testator made the will and at his death 
he lived upon one of the farms and his son Martin 
upon the other; they were used in connection, and in 
part at least for dairy purposes. In giving to the 
widow this real and personal property for her enjoy- 
ment during life we think it was his intention that she 
should possess and use itin specie. She was to have 
possession and control of the whole residue after pay- 
ment of debts, and it cannot be presumed that the 
testator expected these perishable articles would be 
preserved by the remainderman or taken from her by 
the executor for sale, and the interest or income only 
applied to heruse. They were essential to the support 
of stock and the carrying on of the farm, from which 
only the widow’s maintenance could come. Under 
such conditions the rule on which the appellant relies, 
viz.: that where there is a general bequest for life, 
with a remainder over, the property must be sold and 
converted into money (Howe v. Earl of Dartmouth, 7 
Ves. 137, and other cases cited by appellant) has no ap- 
plication. Inevery instance the question is one of in- 
— To same effect, Groves v. Wright, 2K. & J. 

Where the property is of such nature that the use of 
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it will in the course of time work its destruction by 
consumption or wear aud tear, the question pre- 
sented is whether the life tenant is entitled to the use 
of the specific property, or whether the executor must 
convert it into money and invest or pay over the 
money to the life tenant on taking security. The 
early rule, and the one which exists to-day where it 
does not conflict with the intention of the testator, was 
that where the bequest was not specific, but is a gen- 
eral bequest or bequest of a residue, the life tenant is 
not entitled to the possession of the property, and can- 
not consume or wear it out, but that the executor 
must sell and convert it into cash, and invest the sum 
realized or pay it over to the tenant for life on taking 
security. Cairns v. Chaubert, 9 Paige, 160-163; Coven- 
hoven v. Shuler, 2 id. 132; Perry Trusts, § 547, and cases 
cited; Spearv. Tinkham, 2 Barb. Ch. 214; Rapalje v. 
Rapalje, 27 Barb. 610. 

This is the rule where leaseholds, annuities and other 
interests which depreciate in value by lapse of time, 
constitute a portion or the whole of the estate be- 
queathed for life. Cairns v. Chaubert, Minot v. 
Tompson, 106 Mass. 584; Mills v. Mills, 7 Sim. 501; 
Litchfield vy. Baker, 2 Beav. 481; Pickering v-Pickering, 
2id. 57; Fearns v. Young, 9 Ves. 552; Wooter v. Burch, 
2 Md. Ch. 190; Eichelberger v. Barnitz, 17S. & R. 293; 
Kinmouth v. Brigham, 5 Allen, 270. 

The rule is clearly stated in Cairns v. Chaubert: 
“The oase therefore falls within the general principle 
that When an estate for life or any other interest short 
of the absolute ownership is given in the general resi- 
due of the testator’s personal estate, terms for years 
and other perishable funds or property which may be 
consumed in the using are to be converted and in- 
vested in such a way as to produce a permanent capi- 
tal; the interest or income of which permanent capi- 
tal alone isto go to the owner of the life estate, or 
other particular estate in the testator’s residuary 
property.” 

Where however the bequest of the property which is 
consumed in the using is specific, or it in any way ap- 
pears that the life tenant was to have it in specie, the 
life tenant is entitled to the particular property as it 
is, and a remainder therein is void. Bell v. Warn, 4 
Hun, 406; Matter of Gates, Hill v. Hill, Gillepsie v. 
Miller, 5 Johns. Ch. 21; Mansfield v. Mansfield, 75 Me. 
509; S.C., 29 Alb. L. J. 295; Ballentine v. Spear, 2 
Baxt. 273; Vancie v. Evans, 4 Cold. 240; Forsey v. 
Lutton, 2 Head, 184. 

If a specific bequest of a leasebold or of an annuity 
or other interest which diminishes in value is made, 
the life tenant is entitled to enjoy it as it is, without 
sale or other interference on the part of the executor 
or remainderman; and if on the death of the tenant 
for life the interest has lost all its value, or has been 
destroyed by lapse of time, the remainderman must 
bear the loss. Alcock v. Sloper, 2 Myl. & K. 699; Col- 
lins v. Collins, id. 704; Bethune v. Kennedy, 1 Myl. & 
Cr. 114; Phillips v. Sargent, 7 Hare, 33; Lora v. God- 
frey, 4 Mad. 455; Vaughan v. Buck, 1 Phila. 80; Pick- 
ering v. Pickering, 4M. & Cr. 299; Matter of Gates, 99 
N. Y. 100. 

But the authorities agree on the proposition that 
the question is one of intention, and that even though 
the bequest is general—as of the entire estate or of a 
residuum—the tenant for life will have the right to 
use and consume the identical property bequeathed or 
enjoy all the benefits of the leasehold or annuity, not- 
withstanding the fact that the remainderman will 
never receive any interest under the bequest, if it is 
manifest that the testator intended that he should use 
the property as it is. Matter of Yates, Hill v. Hill, 
Spear v. Tinkham, pages 214, 215; Alcock v. Sloper, 
Collins v. Collins, Bethune v. Kennedy. 

The portion of the opinion of the court in the Matter 





of Yates already quoted is referred to on this point. 
The bequest in that case was general, and not specific, 
and yet the court held that the life tenant had a right 
to consume the hay, oats, etc., on the farm, and that 
she was not restricted tothe interest on the proceeds 
thereof, because the testator clearly intended that she 
should use the property asit was at the time of his 
death. 

If theexecutor pays ordelivers to the life tenant, 
without taking security, funds or property in a case 
where the life tenant has no right to the possession of 
the same without giving security, and the property is 
lost to the remainderman, the executor is liable to him 
for the loss. Clark v. Clurk, 8 Paige, 152-160. 

Where the remainder is contingent, as where there 
is agift of a life estate with a power of absolute dispo- 
sition, the life tenant is always entitled to possession 
of the fund or property, and cannot be required tu 
give security unless there is danger of loss. Flanagan 
v. Flanagan, 8 Abb. N. C. 412-422; Smith v. Van Os- 
trand, 64 N. Y. 278; Taggard v. Piper, 118 Mass. 315; 
McCarty v. Cozron, 101 id. 124; Stubbs v. Stubbs, 4 
Redf. 177; Langworthy v. Chadwick, 13 Conn. 42; 
Cohen v. Cohen, 4 Redf. 48-53. 

Nor can the life tenant in such a case be required to 
give an inventory of the property received. Emmons 
v. Cairns, 3 Barb. 243. 

That the life tenant is always entitled to the posses- 
sion of the fund or property, on giving security if he 
must, or without giving security when no security is 
required, there being no trust, is declared to be the 
law in numerous cases. Seein addition to those al- 
ready cited Denney v. Schoeffler, 24 Mo. 170; Giles v. 
Little, 104 U. 8. 291; Green v. Hewitt, 97 Ill. 113; Cooper 
v. Pogue, 97 Penn St. 254; Parsons v. Winslow, 6 Mass. 
169; Stuart v. Walker, 72 Me. 145; Mansfield v. Mans- 
field, 75 id. 509. 

Where the property bequeathed consists of horses, 
cattle, etc., the life tenant is entitled to the in- 
crease. Robertson v. Collier, 1 Hill Eq. 370; Holmes 
v. Mitchell, 4 Md. Ch. 163; Patterson v. High, 8 Ired. 
Eq. 52; Scott v. Dobson, 1 H. & McH. 160; Evans v. 
Iglehart, 6 G. & J.172; Calhoun v. Furgeson, 3 Rich Eq. 
170; Woods v. Sullivan, 1 Swanst. 507. 

But in some of the Southern States it has been held 
that the increase of slaves belongs to the remainder- 
man. Perry Trusts, § 546, and cases in note 2. 

It frequently becomes important to the remainder- 
man to determine whether an annuity has been given 
to another, or merely the interest on a specified sum. 
In the case of an annuity the sum is to be paid to the 
annuitant, even though such payment involves an en- 
croachment on and ultimate destruction of the princi- 
pal, because of the insufficiency of the income to sat- 
isfy the annuity. In such case the remainderman may 
lose a part or even the whole of the principa) sum. 
What rules then are to govern the solution of this 
problem of annuity orno annuity? 

In Pierrepont v. Edwards, 25 N. Y. 128, the testator 
gave his widow an annuity of $7,000, payable “out of 
the income of his estate.’’ The court held that in case 
of deficiency in the income the balance must be paid 
out of the principal until exhausted. The only ques- 
tion involved was whether the direction that the an- 
nuity should be payable out of the income so quali- 
fied it as to take away the general right which an an- 
nuitant hasto resort to the principal to make good 
any insufficiency in the income. On this point the 
court said: ‘‘The leading principle of the cases is that 
when the testator bequeathes a sum of money, or 
which is the same thing, a life annuity, in such a man- 
neras to show a separate and independent intention 
that the money shall be paid to the legatee at all 
events, that intention will not be permitted to be 
overruled merely by a direction in the will that the 
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money is to be raised in a particular way or out of a 
particularfund. Sir James Wigram, in Dickin v. Ed- 
wards, 4 Hare, 273.”’ 

But the question is always one of intention. Dela- 
ney v. Van Aulen, 84 N. Y.16; Pierrepont v. Edwards, 
25 id. 128. 

In the last case the court said: ‘‘ No positive rule of 
ready application to every case can be laid down, but 
each will depend upon acounsideration of all the ma- 
terial provisions of the will to be construed, and the 
extrinsic circumstances respecting the testator’s fam- 
ily and estate which may be fairly brought to bear 
upon the question of intent.” 

In Delaney v. Van Aulen the testator created a 
trust to receive the income and pay thereout an an- 
nuity of $500 to the plaintiff until he should attain the 
age of twenty-one years; after that the sum of $1,000 
annually thereout. The court held that the annuity 
was not payable in any event, but only out of the in- 
come, and that no part of the principal could be re- 
sorted to to make good any dificiency in the income. 
The decision was based upon the language of the will 
and the surrounding circumstances. The court rec- 
ognized the general doctrine already referred to, that 
a designation of the fund out of which the annuity 
was to be paid would not necessarily prevent its pay- 
ment out of other fund, but declared that the question 
is always one of intention; did the testator intend the 
annuity should be paid in any event, or that it should 
be paid only out of the designated fund? This prin- 
ciple is very clearly expressed: ‘‘And the question 
arises inevery such case which was the primary and 
most material portion of the testator’s intent, and 
which wasin his mind the incident to such primary 
intention, and this may be gathered from the context 
of the will, and from such extrinsic circumstances as 
are properly taken into view in such a case.” 

In the following cases the mere designation of the 
fund, out of which the annuity is to be paid, has been 
held tohave the effect simply to make the legacy a 
demonstrative one and not aspecific bequest; while 
at the same time they recognize the general doctrine 
that the corpus cannot be invaded where it is clear 
that the primary intent of the testator was to have 
only the interest or income of the fund go to the life 
tenant, even though a specific sum is directed to be 
paid annually. Dickens v. Edwards, 30 Hare, 275; 
Mann v. Copland, 2 Mad. 223; Creed v. Creed, 11 Cl. & 
Fin. 491; Inre Ward, 28 Bevan, 519; Watrous v. Smith, 
7 Hun, 546. 

Whether adeficiency in the annuity, owing to an in- 
sufficiency of income, can be made good out of sur- 
plus income in subsequent years, is a question that is 
not settled. On principle it would seem to be right to 
pay the annuitant such deficiency out of the income 
remaining after satisfying the annuity for that par- 
ticular year, or such portion of the deficiency as the 
surplus will discharge; aud to continue such appro- 
priatiou of the surplus toward the discharge of the de- 
ticiency until it is entirely wiped out. The testator 
has declared that the annuitant shall be paid so much 
ayear out of the income. What possible difference 
can it make whether the income of any one year is in- 
sufficient to satisfy the annuity for that particular 
year, so long as the total income is sufficient to pay 
the entire annuity during the life of the annuitant? 

In Delany v. Van Aulen, 84 N. Y. 16, the court re- 
fused to pass upon the question; and on a second ap- 
peal it again refused to decide the point. 16 N. Y. 
Week. Dig. 543. 

In Russell v. Loring, 3 Allen, 126, the testator di- 
rected his executor to set apart and invest so much 
property as would produce an income of $2,000 a year, 
and pay the same toa tenant for life. A sum wasin 
good faith invested sufficient to produce that income. 





It never in fact produced less. The life tenant there- 
fore never lost any portion of the annuity; and yet 
the court decided that when the sum invested pro- 
duced an income exceeding $2,000 a year, the life ten- 
ant was entitled to the additional income. Where 
there is a bequest of an indefinite annuity for support, 
the court must fix the amount. Johnson v. Cornwall, 
26 Hun, 499; Forman v. Whitney, 2 Keyes, 165; Broad 
v. Beavan, 2 Russ. 511, note; Thorp v. Owen, 2 Hare, 
610. 

In the case of an absolute annuity, all taxes, inter- 
est, expenses, commissions, etc.,necessarily are paid by 
the remainderman or come out of his interest. To 
deduct any thing from the amount of the annuity 
would of course destroy its absolute character. Bates 
v. Underhill, 3 Redf. 372. This principle is so element- 
ary that the citation of a list of authorities in its sup- 
port is unnecessary. 

On the other hand, where no absolute annuity is be- 
queathed all charges must be deducted from the in- 
come. This point also is so clearly sound on principle 
that no authority need be cited to supportit. All of 
the cases recognize it. 

Brokers’ commissions on the purchase of securities, 
in which the fund is invested, must be paid by the 
remainderman. Whittemorev. Beekman, 2 Dem. 275. 
To same effect, Dannat v. Jones, 2 id. 607. He must 
also pay the expenses atteuding the appointment of a 
trustee. Donovan v. Macdowal, 2 Dem. 213. But not 
where the conduct of the life causes the expense. 
Coventry v. Coventry, 1 Keen. 758. The remainderman 
must usually pay the expenses of permanent improve- 
ments. Ofcourse the life tenant cannot bind the re- 
mainderman by making such improvements. In such 
case it would seem that the life tenant must bear the 
expense himself. But where improvements of a per- 
manent nature are made by an executor or trustee, 
the rule is different. It is well stated in Matter of Pol- 
lock, 3 Redf. 100-118: ‘It is undoubtedly true that as 
to permanent improvements of property in which a 
person has a life estate, the expense of such improve- 
ments is presumed to be for the benefit of the estate 
and chargeable to the remainderman, and to overcome 
such presumption it is necessary to show that the life 
tenant made the improvements, or that they were 
made by his procurement or on his responsibility.” 
See on same poiut Dannat v. Jones, 2 Dem. 607-609; 
Merritt v. Scott, 81 N. C. 385. 

It becomes important sometimes for the remainder- 
man and life tenant to determine whether a remain- 
der limited after the use by the life tenant of a portion 
of the corpus of the estate is good. The decision of 
this question rests upon the intent of the testator. If 
he intended to confer upon the life tenant an unqual- 
ified, unrestricted absolute power of disposition the 
remainder is void. Campbell v. B ont, 91 N. Y. 
464; Wager v. Wager, 96 id. 174; Patterson v. Ellis, 11 
Wend. 259; Livingston v. Murray, 68 id. 491, and cases. 
On the other hand if the power of disposal vested in 
the life tenant is not absolute, but limited, or a power 
to use so much of the principal as may be necessary 
for support, the remainder is valid, and the remain- 
der is valid, and the remainderman will take what is 
left. Wager v. Wager, 96 U.S. 173; Terry v. Wiggins, 
47 N. Y. 512; Smith v. Bell, 6 Pet. 68; Smith v. Van 
Ostrand, 64 N. Y. 284-5; Upwell v. Haley, 1 P. Wm. 
651; Trustee of Theological Seminary v. Kelley, 16 N.Y. 
83-88; Hill v. Hill, 4 Barb. 419. 

In Terry v. Wiggins, the testator gave to his wife 
‘all other real and personal effects that I may die pos- 
sessed of, for her own personal and independent use 
and maintenance with full power to sell or otherwise 
dispose of the same,’’ with a devise of the residue to 
trustees. Held, that the remainder was good, the 
court saying: ‘‘ The power of disposal is not absolute 
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so as to bring it within the rule makingall devises 
with absolute power of disposal in the devisees gifts 
in fee.” 

In Smith v. Van Ostrand, the testator gave his wife 
$1,650 for her support and with remainder over. The 
court held that she had the right to use so much of the 
corpus of the fund as might be necessary for her sup- 
port, etc.; but that nevertheless the remainder was 
good to the extent of the corpus not appropriated by 
herto her maintenance. After referring to the cases 
cited by the respondent, the court said: ‘‘ These cases 
sustain the proposition that where an absolute power of 
disposal is given to the first legatee, a remainder over 
is void for repugnancy. * * * But they also recog- 
nize the principle that if the jus disponendi is condi- 
tional, the remainder is not repugnant.” 

The case of Campbell v. Beaumont is a border line 
case, but it does not overthrow orin the least disturb 
the doctrines which have been stated. The decision 
was based upon the ground that the power of disposi- 
tion vested in the legatee was absolute. See this case 
distinguished in Wager v. Wager, at page 173. 

An interesting question arose in Heighe v. Littig, 63 
Md. 391, decided by the Maryland Court of Appeals. 
A testator devised and bequeathed the remainder of 
his property to his wife for life. Just before his death 
he entered into a partnership which was to continue 
three years, notwithstanding he might die ere the ex- 
piration of that period. He died shortly afterward; 
and subsequently the question arose as to the owner- 
ship of the profits of the business. The court held that 
the life tenant was entitled to them. 

Having discussed the relative rights and obligations 
of life tenants and remaindermen or reversioners, it is 
now proper to inquire what remedies exist in law and 
in equity for the enforcement of the rights which the 
law confers. 

At common law the remainderman might have an 
action of waste against the life tenant for injuries 
done by the latter to the inheritance or suffered to be 
done. But this remedy did not exist as against all 
life tenants. It related solely to tenants by the 
curtesy or in dower; and the reason for so restricting 
this remedy was that the life estate was in all other 
cases created by the act of the parties and not by law, 
and that the parties having the power to insert a pro- 
vision against waste in the instrument creating the 
estate, must do so, or the remaiderman would have 
no remedy. 4 Kent Com. 78; 1 Washb. Real Prop. 107; 
3 Bl. Com, 224-225. 

By the statute of Marlbridge (52 Hen. 111, ch. 23) 
this remedy was extended to all life tenants. (Same 
authorities). And by the statute of Gloucester the life 
tenant was compelled to pay treble damages, and to 
forfeit the place where the waste was committed. 
(Same authorities). But the remedy could be re- 
sorted to by only the one who had the nezt estate in 
remainder. Therefore if there was an intervening life 
estate, the remainderman in fee had noremedy. 1 
Washb. Real Prop. 117; 3 Bl. Com. 225, note 5; Co. 
Litt. 218, b; 2 Sand. 252, note 7; 4 Kent Com. 78; Rob- 
inson v. Wheeler, 25.N. Y. 256. 

But in such a case chancery will interpose and stay 
the waste by injunction. 4 Kent Com. 78; Perrott v. 
Perrott, 3 Atk. 94; Nane v. Barnard, 2 Vern. 738; 
Aston v. Aston, 1 Ves. 264; Jones v. Hill, 1 Moore, 100; 
Mollineaux v. Powell, 3 P. Wm. 268. note f; Kane vy, 
Vanderburgh, 1 Johns. Ch. 11; Tracy v. Tracy, 1 Vern. 
23; Birch-Wolf v. Birch, Ch. 23, L. T. R. 216. 

A tenant for life, whose estate intervenes between 
the first life estate and the remainderman in fee, has 
no remedy at law for waste committed by the first life- 
tenant, for the reason that “his interest may never 
perhaps come into possession, and then he hath suf- 
fered no injury.”” 3 Bl. Com. 225. To same effect Rob- 





inson v. Wheeler,25 N. Y.256. The action cannot be main- 
tained by the assignee of the reversion or remainder 
against atenant by curtesy or indower. Foot v. Dick. 
inson, 2 Met. 611; Bates v. Schraeder, 13 Johns. 260; 
Walker's case, 3 Rep. 23; 1 Washb. Real Prop. 118-119. 
The reason for the rule is that there is no privity 
of estate between them. But waste may be main- 
tained against the assignee of the life estate in all 
other cases, by the remainderman or reversioner or by 
his heir or by the assignee of himself or his heir. 1 
Washb. Real Prop. 118; Bates v. Schraeder, 13 Johns. 
260; see Robinson v. Wheeler, 25 N. Y. 256. 

It may not be maintained by the remainderman or 
reversioner against the assignee of the tenant in dower 
or by curtesy, because there is no privity of estate or 
contract between them. It must be brought against 
the tenant himself. 1 Washb. Real Prop. 117; Butes 
v. Schraeder. 

Of course the rules which have been referred to have 
in many instances been modified or abrogated by stat- 
ute. But it is important that the common law should 
be understood that the statutory enactments may 
be rightly interpreted, and that the extent of the 
changes made thereby may be ascertained. 

The life tenant is responsible for waste committed 
by astranger. 3 Bl. Com. 228; 1 Washb. Real Prop- 
119; Chase v. Hazleton, 7 N. H.175;4 Kent Com. 77; 
Cook v. Ch. T. Co., 1 Denio, 109; <Attersoll v. Stevens, 
1 Taunt. 189. 

The rule is clearly stated by Chancellor Kent in his 
Commentaries: ‘‘ The tenants by the curtesy and in 
dower and for life or years are answerable four waste 
committed by a stranger; and they take their remedy 
over against him. Andit isa general principle that 
the tenant without some special agreement to the con- 
trary is responsible to the reversioner for all injuries 
amounting tu waste by whomsoever the injuries may 
have been committed with the exception of the acts of 
God and public enemies and the acts of the rever- 
sioner himself. The tenant is like a common carrier, 
and the law in this instance is founded on the same 
great principles of public policy. The landlord can- 
not protect the property against strangers; and the 
tenant is on the spot and presumed to be able to pro- 
tect it.’” Blackstone says: ‘‘The defendant on the 
trial may give in evidence any thing that proves there 
was no waste committed, as that the destruction hap- 
pened by lightning, tempest, the king’s enemies or 
other inevitable accident. But it is no defense to say 
thatastranger did the waste, for against him the 
plaintiff hath no remedy; though the defendant is en- 
titled to sue such stranger in an action of trespass vi et 
armis, and shall recover the damages he has suffered 
in consequence of such unlawful act.”” 3 Bl. Com. 
228. To same effect Wood v. Griffin, 46 N. H. 237; Fau 
v. Brewer, 3 Pick. 293; Austinv. H. R. R. Co., 25N: 
Y. 341. 

An action for waste cannot be maintained by one 
who has only a contingent remainder. 1 Washb. Real 
Prop. 120; Hunt v. Hall, 37 Me. 363-366; Williams v. 
Peabody, 8 Hun, 273; Woodruff v. Cook, 47 Barb. 304- 
309 


But in such case the life tenant may be enjoined. 
Same cases, and 2 Story Eq. Juris., §§ 913, 914, 919. 

And a life tenant without impeachment for waste 
may be restrained in equity from committing willful 


waste. Marker v. Marker, 4 Eng. L. & Eq. 95; Vanev. 
Ld. Barnard, 2 Vern. 738; Kane v. Vanderburgh, 1 
Johns. Ch. 11; Perrott v. Perrott, 3 Atk. 94; Aston v. 
Agton, 1 Ves. 264. 

To justify the intervention of a court of equity to 
restrain waste, the damage threatened must be irre- 
parable, or other grounds to warrant equitable inter- 
ference must exist. Attaquir v. Fish, 5 Met. 140; At- 
kins v. Chilson,7 id.398 ; Leighton v.'Leighton, 32 Me. 399. 
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But this is not the doctrine in all cases. The tend- 
ency of the courts is to grant an injunction in practi- 
cally all cases where waste is being committed or 
threatened. Livingston v. Reynolds, 26 Wend. 115; 8. 
., 2 Hill, 159; Rodgers v. Rodgers, 11 Barb. 595; Lon- 
don v. Warfield, 5 J. J. Marsh. 596; Sarles v. Larles, 
$Sandf. Ch. 603; White Water Canal v. Comegys,2 
Ind. 469; Wilkinson v. Wilkinson, 30 Alb. Law J. 39; 
see also Georges Creek Co. v. Detmold, 1 Md. Ch. Dec. 
371. And where equity has once obtained jurisdic- 
tion, it will take an account of past damages sustained 
by reason of waste already committed,and give plaintiff 
judgment therefor to prevent a multiplicity of suits. 
Story Eq. Juris., §$ 317-318; Livingston v. Reynolds; 
Rodgers v. Rodgers; Sarles v. Sarles ; Watson v. Hun- 
ter, 5 Johns. Ch. 170. 

In Barnes v. Dowling, 4.1L. T. R. (N. 8.) 809, it was 
held that no suit in equity would lie to restrain the 
commission of permissive waste. The bill was filed to 
compel a tenant for life to keep the buildings in re- 
pair; but the court held it had no authority to grant 
the relief prayed for. See also Gibson v. Wells, 4 Bos. 
& Pull. 290; Herne v. Bembow, 4 Taunt. 764. But an 
action at law may be maintained to recover damages 
for permissive waste. Newbold v. Brown, 27 Alb. L. J. 
159; 2 Larned. 252, note 7; Wade v. Malloy, 16 
Hun, 226; 1 Washb. Real Prop. 124. Equity 
will not interfere where the title is not clear 
and undisputed. Phillsworth v. Hopton, 6 Ves. 51; 
Stoun v. Mann, 4 Jobns. Ch. 21; Field v. Jackson, 2 
Dick. 599. That equity will not not stay permissive 
waste isa doctrine of doubtful soundness. See the 
forcible and convincing arguments against it in 4 
Harr. & Johns. 378-379 and 388, 389. See also page 393 
of this case. 

What constitutes waste should now be considered. 
The cases are numerous. But it is not difficult to 
educe from the apparent chaos in which they seem to 
involve this branch of the law aclear and reasonable 
principle. Waste is any damage done to the remain- 
der. If the life tenant is guilty of any violation of 
duty which he owes to the remainderman, and dam- 
age to the remainderman results therefrom, the life 
tenant has committed waste. Wade v. Malloy, 16 Hun, 
226; Livingston v. Reynolds, 122; Agate v. Lowenhein, 
57 N. Y. 614; 1 Washb. Real Prop. 108; McGregor v. 
Brown, 10 N. Y. 117; Proffitt v. Henderson, 29 Mo. 
327. 

Washburne says: ‘‘ Waste in short may be defined 
to be whatever does a lasting damage to the freehold 
or inheritance, and tends to permanent loss of the 
owner in fee or to destroy or lessen the value of the 
inheritance.” 

In Agate v. Lowenhein, Commissioner Dwight says: 
“ The real inquiry in all cases is whether there is dam- 
age done which injures the reversion.” 

In Wade y. Malloy the court held that a life tenant 
who willfully neglects to pay the interest on a mort- 
gage, whereby the mortgage is foreclosed and the 
property sold, is guilty of waste, and must make good 
all damage which the remainderman sustains. The 
court said: “It thus appears that any act or omis- 
sion of the tenant which deprives the person in re- 
mainder or reversion of the inheritance is waste.’’ By 
the statute of Gloucester (6 Edw. I, ch. 5) the tenant 
committing the waste forfeited the place wasted and 
treble damages. This statute has been enacted in 
nearly all of the States and in those where it has not 
been adopted, the original statute by virtue of the 
statute and Constitutions of such States is continued 
in force. But see on this point 4 Kent Com. 80-81. It 
is beyond the scope of this article to refer to the va- 
rious modifications of the common-law principles re- 
lating to the subject of waste which have been made 
by statutory enactments in the different States. 








It is a perfect defense to an action of waste that the 
damage done has been repaired. Jackson v. Andrew, 
18 Johns. 431; Co. Lit. 53, a; 1 Washb. Real Prop. 118. 
Coke says: “If thetenant do, orsuffer waste to be 
done in houses, yet if he repairs them before action 
brought there lieth no action of waste against him.” 

In Jackson vy. Andrew, it appeared that the new 
timber had grown up in place of the old timber 
which the tenant had destroyed. The court held that 
the action would not lie, and cited the above language 
from Coke with approval. but the waste must be 
made good before cut. 1 Washb. Real Prop. 119. 
Where timber is unlawfully cut by the life tenant, the 
remainderman has, in addition to his action of waste, 
a right to bring trover for its conversion or replevy it. 
Bowles’ case, 11 Rep. 82; Richardson v. York, 14 Me. 
216; Bulkley v. Dolbeare, 7 Conn. 232; Mooers,v. Watt, 
8 Wend. 104; Seagram v. Knight, L. R., 2 Ch. App. 681; 
Lane v. Thompson, 43 N. H. 324; Phillips v. Allen,7 Al- 
len,116; Clark v. Holden, 6 Gray, 11. And this doctrine 
applies to the case of every unlawful severance of any 
thing from the freehold. 1 Washb. Real Prop. 119; 
Uvedall v. Uvedall, 2 Rolle Abr. 119, part 3. 

Where the life tenant is allowing the taxes or inter- 
est to fall in arrear, the remainderman may file a bill 
in equity to compel the application of the rents and 
profits to the extinguishment of such interest and 
taxes, and have a receiver appoiuted for that purpose, 
who takes possession of the property and collects the 
rents until the rights of the remainderman are fully 
protected. Carter v. Youngs, 42 Super. Ct. 418; King 
v. King, 41 id. 516; Carnes v. Chaubert, 3 Edw. Ch. 312; 
Sidenberg v. Ely, 90 N. Y. 264. 

The life tenant is bound to use no more money in 
paying taxes and other charges which rest upon his 
estate than he realizes from the property, provided he 
realizes what the useof the property is fairly and 
reasonably worth. If the property is unproductive he 
is under no obligation whatever to pay any annual 
charges upon it. Clark v. Middlesworth, 82 Ind. 251; 
Brooks v. Brooks, 12 8. C. 422; 1 Washb. Real Prop. 
96, note 4; Kensington v. Bouverie, 31 Eng. L. & Eq. 
345. 

In the first case the remainderman brought action. 
for waste because of the failure of the life tenant to 
pay taxes whereby the remainderman had been dam- 
aged. The court held that the #fe tenant was under 
no obligation to pay the annual taxes, unless the 
property was productive, and that the burden of 
showing it to be productive rested upon the remain- 
derman, and that it was not incumbent on the life 
tenant to show in the first instance that he derived 
no benefit from the property. The court said, “that 
tlie tenant for life, as well as those in remainder, must 
be regarded as the object of the testator’s bounty; 
that if the property was unproductive she was not 
bound to pay out of her other means the accrhing 
taxes and charges upon the estate, in order to save the 
remainder for the appellants.”’ 

On a motion for rehearing the court said on the sanb- 
ject of the burden of proof: ‘‘We think that the bur- 
den of showing that the life estate was productive 
rested upon the appellants, and that the petition for a 
rehearing should be overruled.’’ The appellatiits were 
the remaindermen. 

It would seem on principle to be the correct rule that 
where the life tenant claims that the property is either 
wholly unproductive, or that it does not produce 
enough to pay the annual charges, the remainderman, 
either personally or by a receiver appointed for that 
purpose, should have the right to take possession of 
the property and control it for his protection. Of 
course his right to a receiver could not be based upon 
the failure of the life tenant to pérform the duty 
which the law imposes upon him with referencé to 
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the remainderman, because he has fully discharged 
that duty when he applies toward the extinguishment 
of annual charges all that he receives and ought to re- 
ceive from the property annually. The right to secure 
the appointment of a receiver to control the property 
must therefore depend upon the fact that a denial of 
that right would work a gross injustice to the remain- 
derman, while the granting of it will do no wrong to 
the life tenant. He expressly admits that his life in- 
terest in the property is worthless to him. Therefore 
he suffers no injury if the contro] of it is withheld 
from him. Tocompel the remainderman to pay the 
whole or a portion of the annual charges, with certain 
loss of his entire estate staring him in the face in case 
of his failure so to do, and then deny him the right to 
protect himself by permitting him to control the 
property, taking it from the control of one who ex- 
pressly admits that it possesses no value to him, would 
be so manifestly unjust that it is impossible to believe 
that any court would ever sanction a doctrine that 
would lead to such a perversion of justice. 
Guy C. H. Coruiss. 
POUGHKEEPSIE, N. Y. 
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WILL— IMPLIED REVOCATION—DECLARATIONS 
OF TESTATOR. 
NEW HAMPSHIRE SUPREME COURT, DECEMBER, 1885, 


Horrt v. Horrr. 


The revocation of a will is not effected by the death of lega- 
tees or devisees named in it ; nor by the marriage of the 
testator, there being no issue of the marriage; nor by the 
alienation of the larger portion of his estate, which was 
specifically disposed of by the will; nor by the acquisition 
of other estate to an amount much greater than he pos- 
sessed at the time the will was made; nor by the concur, 
rence of all the above circnmstances. 

Declarations of a testator to the effect that he understood a 
will made by him was revoked are not admissible on the 
question of revocation; nor are declarations as to his in- 
tention in the disposition of his property competent evi- 
dence from which to ascertain his intention as expressed 
in the will. [See 45 Am. Rep. 338, 342, note; 50 id 355.—Ep.] 


 .--~ from adecree of the Probate Court disal- 

lowing the will of Gen. Alfred Hoitt, who died in 
Dover, November 9, 1883. The will bears date Febru- 
ary 12, 1864, and its due execution is admitted. The 
question involved is that of revocation. The mate- 
rial facts are as follows: At the date of the will the 
testator had a wife, the mother of his children, and 
six sons and seven daughters, ten of whom were of 
age. His estate at the time amounted tosome $26,000, 
about two-thirds of which was realty, comprising 
eight different parcels. Included in the personalty 
were sixty shares of the Boston and Maine Railroad 
and twenty shares in the Langdon Bank. These stocks 
were specifically bequeathed, but with the exception 
of four shares of the railroad stock, were subsequently 
sold by the testator and not replaced. All of the 
realty was specifically devised, but the testator after- 
ward disposed of the greater part of it. 

He subsequently acquired by purchase and was pos- 
sessed at his decease of other real estate of the value 
of about $52,000. His entire estate at the time of his 
death was appraised at $70,951.82. 

His wife died April 25, 1876. He married a second 
wife, January 6, 1879, who still survives. There was no 
issue of this marriage. All the children are living ex- 
cept Franklin, who dled unmarried in 1877. 

Four sons were named by the testator as residuary 
legatees, one of whom, Franklin, has since died. 





When the will was executed the residue, of the estate 
was inconsiderable. 

After the testator’s death the will was found in hig 
safe in a bundle of papers of no pecuniary value. In- 
cluded in this bundle were several apparently incom- 
plete drafts or memoranda of wills never executed, 
without date, some of which were apparently made 
since the date of the will. 

At the trial the appellee offered evidence of the oral 
declarations of the testator to show that it was his 
understanding that the will was revoked, and also to 
show that it was not his intention to pass by his will 
after-acquired real estate. To this the appellant ob- 
jected; the court sustained the objection, and the ap- 
pellee excepted. 


Augustus Ruso, Jeremiah Smith, Dodge & Caverly, 
for appellant. 


Marston & Eastman and Frink & Batchelder, for ap- 
pellee. 


BLopGett, J. No express revocation appears in 
this case. The will of the testator, executed in ac- 
cordance with the statute formalities, has not been 
revoked by any subsequent ‘‘will or codicil,”’ or by 
some writing executed in the same manner, or by can- 
celling, tearing, cbliterating or otherwise destroying 
the same by the testator, or by some person by his con- 
sent and in his presence,’’ as required by General 
Laws, ch. 193, §14. On the contrary, it was found in 
his safe after his decease, and in its original condi- 
tion. Itis true that it wasin a bundle of papers of 
no pecuniary value, and that ‘‘included in this bun- 
dle were several apparently complete drafts or memo- 
randa of wills never executed, without date, some of 
which were apparently made since the date of said 
will.” 

But Fellows v. Allen, 60 N. H. 439, 441; 49 Am. Rep. 
328, is a recent and direct authority, that the fact ofa 
will being found among worthless papers works no re- 
vocation of it; and the authorities, as well as reason, 
demonstrate that the memoranda, which at most are 
merely evidentiary facts of an inchoate intention to 
make another will, have no legal significance as acts 
of revocation; for although the purpose of the mind 
always gives character to the act done, still the Legis- 
lature having established certain modes by which a 
will may be revoked, it is not within the legitimate 
power of courts to dispense with such requirements, 
and accept even a definite intention to perform the 
preseribed act for the act itself. 

Neither has the will become inoperative as a whole 
from necessity, either by an entire loss of the testa- 
tor’s estate or its total alienation, or by the decease of 
all the devisees without descendants, and so leaving 
nothing upon which it can operate. 

If therefore there has been a valid revocation, it 
must be one arising from legal presumption or impli- 
cation, and this in fact is the principal contention. 

The existing statute as to the revocation of wills, 
which was originally adopted in 1822, after pointing 
out the modes by which a will may be revoked, ex- 
pressly excepts any revocation implied by law from 
changes in the circumstances of the testator, his fam- 
ily, devisees or estate, occurring between the time of 
making the will and his death. Gen. Laws, ch. 193, §§ 
14, 15. But what those changes are, section 15 does 
notin any manner attempt to define, and the effect 
consequently is to leave the matter of revocation by 
legal implication just as it stood before the enactment 
of that section. That is to say, section 15 (which in 
the act of 1822 was a proviso to what is now section 
14) is to be taken, not asa recognition and adoption of 
the common-law doctrine of implied revocation, but 
as a recognition and adoption of the English decisions 
under sections 5,6 and 22 of the English statute of 
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frauds, relative to the revocation of wills, passed in 
1876, for the common law as to such revocations was 
abrogated by that statute. 

The English statute was doubtless the model and 
basis of our statute, directly or indirectly, and the 
proviso in the latter we think is to be regarded as 
merely explanatory of the preceding part of the sec- 
tion prescribing the manner of express revocation. 
Practically and in effect it was an adoption under 
then existing conditions, of such implied revocations 
as had been introduced and established by the English 
courts, contrary to the plain meaning of the English 
statute, and solely through the usurpation of legisla- 
tive power. 

But the English courts did not go to the length of 
establishing a rule that revocation might be shown by 
any change of circumstances affording satisfactory 
evidence of the testator’s revoking intention, but 
stopped far short of it, and restricted its application 
to a few exceptional cases, as to which it was held the 
statute did not apply. Hence there is no tenable 
ground for holding that any causes of revocation were 
intended by our Legislature to be embraced in the 
proviso of the act of 1822, aside from the existing ex- 
ceptions established by the English courts upon sup- 
posed equitable considerations; and much less can it 
be that any alteration was effected or intended by the 
revision of 1842, making the proviso a separate sec- 
tion, and slightly changing its phraseology. And as 
strongly tending to show that the purpose of the Leg- 
islature was such as has been indicated, and that such 
has been the universal understanding of the bar of 
this State, it is a significant fact that no litigation has 
arisen as to the legislative intent, or the meaning of 
the language used in its expression, during the more 
than sixty years which have elapsed since the statute 
was first enacted. 

No new cause of revocation being introduced by the 
statute, the true inquiry is whether the facts of this 
case bring it within any of the exceptions upon the 
subject of implied revocation recognized by the Eng- 
lish courts after the adoption of the statute of 1676, 
which were quite limited in number and reasonably 
well defined and understood at the time our statute 
was enacted. 

The causes assigned upon this point as ground of re- 
vocation are subsequent changes in the circumstances 
of the deceased, his family and estate. They are sub- 
stantially the death of his wife and his son Franklin, 
both of whom were legatees; his second marriage, but 
without issue; the alienation of the larger portion of 
his estate, and its nearly three-fold increase in value 
through natural causes and judicious investments. 

But total revocation cannot be implied from the 
death of the wife and the son; ‘“‘the death of a devi- 
see is a contingency always in view.”’ 

Shaw, C. J., in Warner v. Beach, 4 Gray, 162, 164. 
“T know of nocase,”’ said Denman, C. J., in Doe v. 
Edlin, 4 A. & E. 586, ‘‘ where it has been held that the 
removal of an object of affection and bounty by death 
has been taken to be an implied revocation of a will, 
and in my opinion it does not operate so.’”’ And see 
Fellows v. Allen, supra. 

Nor can it be implied from the testator’s remarriage, 
because the indispensable common-law requisite of the 
subsequent birth of a child islacking. 1 Jarm. Wills 
(6th Am. ed.), 262; 1 Redf. Wills, 293; Pars. Wills, *59; 
Worth. Wills, 528. This principle of law is incontro- 
vertibly established. 4 Kent Com. 522. 

Andin this connection it should also be borne in 
mind that the rule never applied except in cases where 
the wife and after-born children, the new objects of 
duty, were wholly unprovided for in the will, and 
where there was an entire disposition of the whole 
estate to their exclusion and prejudice; therefore in- 
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asmuch as the widow and children of a testator not 
provided for in the will are under our statute entitled 
to the same share of the estate as if he had died intes- 
tate, the sole reason upon which the rule was grounded 
no longer exists, and so the rule itself has become in- 
operative and obsolete in its jurisdiction. 

The inquiry thus becomes restricted to the effect of 
the changes in the testator’s property—the phrase 
‘*circumstances of the testator,” etc., relating to new 
family ties, and not to changes in property. 4 Kent 
Com. 521, and authorities generally. 

But if it were apparent, as it certainly is not, thatin 
the case of a testator an entire revocation by legal im- 
plication resulted, either before or after the statute of 
1676, from any change whatever of condition or cir- 
cumstances, except that of a subsequent marriage and 
child, it is the undoubted general rule that a partial 
revocation only produces what is inaptly and inaccu- 
rately termed a revocation pro tanto, instead of an 
ademption of the subject of the devise, and thus nec- 
essarily limits the operation of the willto the extent 
of the alienation; not however by reason of any defect 
in the will itself, but because it pleased the testator to 
make a disposition of such part of his estate different 
from what he originally intended, which is always 
competent for him to do either by a conveyance or a 
new will or codicil. See Fellow v. Allen, supra; Car- 
ter v. Thomas, 4 Me. 341, 343, 344; Graves v. Sheldon, 2 
D. Chip. 71, 75; 15 Am. Dec. 253; Blandin v. Blandin, 
9 Vt. 210, 211; Hawes v. Humphrey, 9 Pick. 350; 20 
Am. Dec. 481; Terry v. Edminster, id. 135, note; 
Webster v. Webster, 105 Mass. 538, 542; Balliet’s Ap- 
peal, 14Penn. St. 451; 55 Am. Dec. 581; Brush v. 
Brush, 11 Ohio, 287; Floyd v. Floyd, 7 B. Mon. 260; 
Inve Van Mickel, 14 Johns. 824; McNaughten v. Mc- 
Naughten, 34.N. Y. 201; Warren v. Taylor, 56 Towa, 
182; Wells v. Wells, 35 Miss. 6388; Brydges v. Duchess 
of Chandos, 2 Ves. Jr. 417; 4 Dane Abr. 576,577; Love- 
lass Wills, 358; 1 Redf. Wills, 335; Pars. Wills, 63. 
“ Conveying a part of the estate upon which the will 
would otherwise operate indicates a change of purpose 
in the testator as to that part; but suffering the will 
to remain uncancelled evinces that his intention is 
unchanged with respect to the other property be- 
queathed or devised therein.’’ Weston, J., in Carter 
v. Thomas, supra, 344. 

The remaining circumstance, that of the increase 
of the estate upon obvious considerations of public 
policy, has no weight, and to this effect is the great 
preponderance of authority. Warner v. Beach, Wed- 
ster v. Webster, Graves v. Sheldon, Blandin v. Blandin, 
and Balliet’s Appeal, supra; Brush v. Wilkins, 4 Johns. 
Ch. 507, 518, 519; Woganv. Small, 11S. & R. 141, 145; 
Vandemark v. Vandemark, 26 Barb. 416; Verdier v. 
Verdier, 8 Rich. Law (S. C.), 135. 

“A merely general change in the testator’s circum- 
stances, as it regards the amount and relative value of 
his property, will not In general, if ever, have the effect 
to revoke a will, since the testator, by suffering it to 
remain uncancelled, does in effect reaffirm it from day 
to day until the termination of his conscious exist- 
ence.”’ 1 Redf. Wills, 298. 

The conclusion then is that the subsequent changes 
in the circumstances of the testator, his family and 
estate, do not imply a revocation of his will. To effect 
a revocation both the English and New Hampshire 
statutes require certain specified things, which are lack- 
ing in this case, to be done, and not merely contem- 
plated, or even actually intended to be done. It is 
true that at an early day the English common-law 
courts fell into the error of exercising legislative pow- 
ers, and materially amending the statute of 1676, by en- 
larging its specific methods of revocation so as to in- 
clude revocations founded upon new family ties and 
obligations on the part of the testator arising from 
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subsequent marriage, issue, and leaving wife and child 
without provision, and that inasmuch as our statute 
must be regarded as a substantial re-enactment of that 
statute in the sense in which it had been interpreted 
by the English courts anterior to 1822, full effect must 
be given to their decisions, although plain encroach- 
ments upon legislative power; yet no rule was ex- 
pressly established, and none can be inferred from the 
decisions, that makes it our duty to trespass still fur- 
ther upon the legislative domain, and so far judicially 
repeal the statute as to hold that the present case does 
not come within the purview of its fourteenth section. 
Even the English courts had come to a halt prior to 
1822, and refused to extend the rule as to implied re- 
vocations beyond the precedents; and so have the 
American courts quite uniformly. See Doe v. Bar- 
ford, 2 M.& 8. 10; Tilghman, C. J., in Wogan v. Small, 
supra, and authorities generally. 

The rule for which the appellee contends is thata 
revocation may be proved or disproved by any circum- 
stantial evidence showing the testator’s intention; but 
the precedents do not support the contention. On the 
contrary, after a most thorough examination of the 
cases reported before the enactment of the New 
Hampshire statute, it is unanimously held in Marston 
v. Roe, 8 A. & E. 14, by the fourteen judges sitting in 
the cause, that implied revocation takes place in con- 
sequence of arule or principle of law independently 
altogether of any question of intention; and there is 
no reason to suppose that the Legislature of 1822 took 
a different view of the reported cases. If their pur- 
pose was to make intention of itself a ground of revo- 
cation, and thus inevitably incite litigation and “ pro- 
duce infinite uncertainty and delay in the settlement 
of estate,’ the presumption is that the statute would 
have been drawn accordingly. 

Even Johnston v. Johnston, 1 Phil. 447, upon which 
great stress has been laid by the appellees, while hold- 
ing the subsequent birth of a portionless child to be 
an indispensable requisite which would effect a revo- 
cation, when aided by other circumstances, and a sub- 
sequent marriage not to be an essential requisite, does 
not hold that a revoking intent may be inferred from 
a general change of circumstances simply, but makes 
the controlling principle rest upon new mora! obliga- 
tions and family ties arising after making the will, 
and thus limits its application to cases of stibsequent 
marriage or birth in which the wife or child would 
otherwise be left without provision for support. This 
case however is not relevant, the will being one of 
personalty only, and the decision being made by an 
ecclesiastical court unincumbered by statute provis- 
ions; and if it were relevant its governing principle, 
when applied to this case, would be fatal to the appel- 
lees, for the reason that no child was born to the tes- 
tator subsequently to the execution of the will. This 
being so, it is of no practical consequence here 
whether the doctrine of implied revocation rests upon 
the fact of a changed intention, as held in Johnston v. 
Johnston, or takes place in consequence of a rule or 
principle of law founded on a tacit condition annexed 
to the will itself, when madeindependently altogether 
of any question of intention, as held in Marston v. Roe, 
for the application of either principle to the facts of 
this case leaves the will unrevoked, because they fail 
to bring it within any of the exceptions introduced by 
the ecclesiastical or common-law courts. 

But in respect of intention, there is another consid- 
eration which may properly be adverted to. Ifthe 
circumstantial evidence appearing in the case were 
competent in law and sufficient in fact to show a 
change of intention on the part of the testator as to his 
final disposition of his property, it would not appear 
that his intention would be less defeated by disallow- 
ing this will than by allowing it. The only issue is tes- 
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tacy or intestacy. To this issue the inquiry as to the 
testator’s intention is limited; and whatever testa- 
mentary change he may have thought of making, he 
had no thought of dying intestate and leaving his 
property to be disposed of by the statutory rule of de- 
scent and distribution. There is no authorized con- 
jecture that if the alternative of intestacy or the un- 
altered will had been presented to him, he would have 
preferred the former rather than the latter. Hence if 
all the circumstantial evidence were admissible, and 
if it proved all the appellee claims, the question it 
would present would be, not how the testator’s intent 
could be carried into effect, but how it should be de- 
feated. The choice would be restricted to two modes 
of violation, one testate and the other intestate; and 
the former, supported by the written and uncancelled 
evidence, which the law regards as the best, would 
prevail over the latter, which would be sustained by 
no proof, competent or incompetent, and by no pre- 
sumption of law or fact. The testator not intending 
to die intestate, the decree of disallowance for which 
the appellee contends would be an intestate reversal 
of the testamentary purpose. ‘“ But Gen. Hoitt in- 
tended to change his will.”” Suppose he did; the 
change could not now be made. The intended altera- 
tion, if there was one, is not known, and the altering 
power has ceased. 

The proffered oral declarations of the testator, to 
the effect that he understood the will was revoked, 
were rightly rejected. The mere understanding of a 
testator cannot revoke his will, for legal requirements 
cannot be thus abrogated; nor can his oral declara- 
tions, for wills cannot be revoked by parol; nor upon 
the great weight of authority are such declarations 
evidence unless they accompany some act of revoca- 
tion, and thereby become part of the res gest. Jack- 
son v. Kniffin, 2 Johns. 31; 3 Am. Dec. 390; Dan v. 
Brown, 4 Cow. 483; 15 Am. Dee. 395; Clark v. Smith, 
34 Barb. 140; Waterman v. Whitriey, 11 N. Y. 157; 
Randall v. Beatjyy, 31 N. J. Eq. 643; Lewis v. Lewis, 2 
Watts & 8. 455; Hargraves v. Redd, 45 Ga. 142, 160; 
Gay v. Gay, 60 Lowa, 415; 46 Am. Rep. 78; Rodgers v. 
Rogers, 6 Heisk. (Temn.) 489; Smith v. Fenner, 1 Gall. 
170; Doe v. Palmer, 16 Ad. & Fl. 747; 2 Greenl. Fv. 
(9th ed.), § 690; Abb.Trial Ev. 124; 2 Stark. Fv.(3d ed.) 
1286; 1 Redf. Wills, 381. 

Such declarations were also not competent upon the 
testator’s intention not to pass by his will after-ac- 
quired real estate. If acontrary intent is inferable 
from the will itself, it cannot be disproved by extrin- 
sic evidence. If itis not thas inferable, and may be 
ascertained by the weight of competent evidence, his 
declarations are not a part of such evidence. 

Decree of the Probate Court reversed. 
lowed. 

Allen, .J., did not sit; the others concurred. 
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ELECTIONS— REGISTRY LAWS. 

OREGON SUPREME COURT, MARCH 31, 1886. 
Wuirte vy. County Com’Rs 0F MULTNOMAH Co.* 
Uuder the Oregon Constitution, whieh prescribes the qualifi- 
cation of voters, and makes no provision for registration 
laws, any statute which requires previous registration as 

a prerequisite to the right to vote is ipso facto void. 


A PPEAL from Multnomah county. 


T. A. McBride, W. D. Fenton, and John Burnett, for 
appellant. 


"10 Pac. Rep. 484. 
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Joseph Simon and John M. Gearin, for respond- 
ent. 

Waxpo, C.J. This suit is brought to determine the 
constitutionality of the late act providing for the reg- 
istration of voters. The Constitution of Oregon (art. 
2, § 2), provides: 

“In all elections not otherwise provided for by this 
Constitution, every white male citizen of the United 
States of the age of twenty-one years and upwards 
who shall have resided in the State during the six 
months immediately preceding such election, and 
every white male of foreign birth of the age of twenty- 
one years and upwards who shall have resided in this 
State duringthe six months immediately preceding 
such election, and shall have declared his intention to 
become acitizen of the United States one year pre- 
ceding such election, conformably to the laws of the 
United States on the subject of naturalization, shall 
be entitled to vote at all elections authorized by 
law.” 

The counsel for the plaintiff pointed out in detail the 
extraordinary provisions of the law. The district at- 
torney for the Fifth Judicial District,asa sumple of 
the workings of the law, explained how he would be 
deprived of his vote by the mere fact of necessary 
absence from Clackamas county during the period of 
registration in attending to his official duties in other 
counties in his district. We find it unnecessary how- 
ever to enter into an examination of the details of the 
act, for it is met at the threshold by a fatal objection. 
As we construe the Constitution, every law which re- 
quires previous registry as a prerequisite to the right 
to vote is ipso facto void. The Legislature would have 
the power by implication, had it not been expressly 
conferred to prescribe the manner of regulating and 
conducting elections; but the right to vote itself has 
been placed beyond their interference or control. 
This fact seems to have been forgotten in framing the 
act. And how different, apparently, was the framers’ 
conception of the important nature of the right from 
that of Lord Holt, nearly 200 years ago, a judge who 
was never accused of being recreant to the liberties of 
Englishmen: ‘‘ That a right which a man has to give 
his vote at the election of a person to represent him in 
Parliament, there to concur in the making of laws, 
which are to him his liberty and property, is a most 
transcendent thing, and of a high nature.” Ashby v. 
White, 2Ld. Raym. 953. If the attention were not 
permitted to wander beyond the act itself, the thought 
would hardly occur that the Legislature were dealing 
with a right vested in the citizen by the Constitution, 
a right of which “‘no department of the government, 
nor all of them combined,” said the courtin State v. 
Adams, 2 Stew. (Ala.) 239, “‘have the power to divest 
an individual, otherwise than is prescribed by the 
Constitution.”” Soin Brown v. Hummel, 6 Penn. St. 
80, Coulter, J., said: ‘The most important of all our 
frunchises—the right of an elector and citizen—cannot, 
in a confined sense, be called property. It is not as- 
sets to pay debts, nor does it descend to the heir or 
administrator. But who does not feel its value, and 
who but would turn pale if he thought he could be 
deprived of it, without hearing or trial, by act of As- 
sembly ?”’ 

Important however as the question may be, we ap- 
proach its consideration without solicitude other than 
an anxiety to understand and declare the law of the 
land. That inveterate argument, the gravity of de- 
claring an act of the Legislature unconstitutional, was 
urged as usual in such cases. If however a law be un- 
constitutional, the gravity of not declaring it to be so 
isalso worthy of consideration. Our Constitutions 
are ‘‘ written securities of liberty,’’as Chief Justice 
Ruffin has expressed it. That sound and able judge, 





Mr. Justice Campbell, of Michigan, well said in Sears 
v. Cottrell, 5 Mich. 283, that “every unconstitutional 
law which is made to stand creates a permanent and 
deadly evil by overturning the only safeguards we 
have against public usurpation.”” The judiciary, as 
the guardians of the people’s constitutional liberties, 
must in duty observe that vigilance against constitu- 
tional encroachment which is said to be the price of 
liberty. The rules of law are beyond the control of 
those who are merely to declare what the law is. In 
every case the gravity consists in ascertaining what 
the iaw is. A text of the famous Littleton bas come 
down to us in the Year Books (Y. B, 6th ed. 4, 8, pl. 18), 
Le ley est tout un en griend et meind, ** the law is all 
one, in great things and small.” 

The right to vote under the Constitution is a vested 
constitutional right. ‘‘ When I say a right is vested, I 
mean that he has the power todo certain actions, or 
to possess certain things, according to the law of the 
land.” Chase, J., Calder v. Bull, 3 Dall. 394. If the 
right be vested by the Constitution, it denotes a right 
that cannot, under the Constitution, be taken away. 
Rich v. Flanders, 39 N. H. 385; Eakin v. Raub, 12 Serg. 
& R. 360. It would seem that every case, from Capen 
v. Foster, 12 Pick. 485, down which has sustained 
against similar objections the constitutionality of a 
registry law which requires previous registry as a pre- 
requisite to the right to vote, has taken it for granted 
that such laws were mere rules of procedure. It was 
assumed in Capen v. Foster that the right to make in- 
vestigations into the qualifications of voters necessa- 
rily implies the right to compel the voter to furnish 
previous proof of his qualifications; that such a law 
was but ‘“‘a reasonable and convenient regulation of 
the mode of exercising the rightof voting.” It was 
placed on the same footing with a law which required 
the voter to offer his vote in writing. Now, voting 
viva voce or by ballot is a pure rule of procedure. So 
are laws regulating polling places, and the times for 
opening and closing the polls. He who takes a check 
to a bank to cash it must indorse it. He who pays 
money is entitled to a receipt. This is procedure. 
But if a contract be to pay money on a fixed day, a 
subsequent law requiring the payee to give ten days’, 
notice of the time and place of payment or no obligation 
to pay shall arise, affects the substance of the contract, 
and is void. It is conceived that laws are of like na- 
ture which require previous registry in order to vote. 
Where the right is secured by the Constitution, 
such laws, having merely a legislative sanction, are 
void. 

The true view of this question seems to be that 
stated in State v. Baker, 38 Wis. 86, that where regis- 
try is required asa prerequisite to the right to vote, 
such registry is a condition precedent to the right 
itself, and therefore a rule or substantive law. This 
principle was subsequently practically applied in Dells 
v. Kennedy, 49 Wis. 555; 8S. C., 35 Am. Rep. 786, in 
which a registry law of Wisconsin was held to be void. 
It results as follows: A ‘“‘right’’ has been defined by 
Mr. Justice Holmes to be the legal consequence which 
attaches to certain facts. ‘‘The Common Law,” 214. 
Every fact which forms one of the group of facts of 
which the right is the legal consequence appertains to 
the substance of the right. The right to vote under 
the Constitution may be defined to be a vested right 
in presenti, to be exercised in futuro, on a fixed day. 
When that day arrives, and the right is to be exer- 
cised, every fact essential to the existence of the right 
is a substantive fact. Previous registry in order to 
vote is precisely such a fact. Itis a condition preced- 
ent which must be performed, or when the day arrives 
no right will exist. Procedure ex vi termini appertains 
to the mode of enjoyment or enforcement of a right. 
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Norule of procedure can operate anterior to the time 
when the right isto be enjoyed or enforced. It can- 
not have effect to determine a right before the right 
accrues. The distinction therefore sought to be drawn 
on this subject between what constitutes a qualifica- 
tion, and what in contradistinction is called a mode of 
proof of qualification, is unsubstantial. 

We may say of the attempted distinction, in the 
words of achief justice of England centuries ago: 
“Therefore we must take oft this vail and cover of 
words, which make a show of something and in truth 
are nothing.’’ ‘‘ Every definition of the qualification 
of voters,” aid Mr. Drake, the author of the Law of 
Attachment,arguing in Blair v. Ridgely, 41 Mo. 163, ‘is 
but a statement of the terms on which men may vote; 
and in every instance such definitions refer to what a 
party has done as well as to what he is. They say to 
the voter: ‘If you have donecertain things you can 
vote.’’’ He who does not register is not qualified to 
vote, and hence is not a “‘ qualified elector,” a phrase 
that is used five times in the Constitution to signify 
those who are entitled to go to the polls on election 
day and legally vote. See Byrne v. State, 12 Wis. 524; 
Sanford v. Prentice, 28 id. 873. But under this act he 
who goes to the polls on election day, possessing every 
constitutional qualification, may find that the Legisla- 
ture has stepped in between him and the Constitution. 
He finds his vote denied because he has not done 
something which the Legislature has required him to 
do. He discovers that heis not a qualified elector, 
and yet heistold that his omission to do the act 
which had effect to disqualify him is not itself a dis- 
qualification ; or if he have performed the act, that his 
performance does not constitute a disqualification. 
This will not square with the logic of facts. The distine- 
tion between what is substantive and what is modal, 
is confounded. He who hasa right to something to- 
morrow can never be secure of his right before to- 
morrow comes. If this can result, the Constitution 
does not mean what it says. 

McCafferty v. Guyer, 59 Penn. St. 111, very aptly 
says: “Can the Legislature then take away from an 
elector his right to vote while he possesses all the 
qualifications required by the Constitution? This is 
the question now before us. When the citizen goes to 
to the polls on election day with the Constitution in 
his hand, and presents it as giving him a right to vote, 
can he be told: ‘True, you have every qualification 
that instrument requires; it declares you entitled to 
the right of an elector; but an act of Assembly forbids 
your vote, and therefore it cannot be received.’ If so 
the Legislature is superior to the organic law of the 
State; and the Legislature, instead of being controlled 
by it, may mould the Constitution at their pleasure. 
Such is not the law.’”” And so must we say in this 
case. 

Where a Constitution provides, as does that of New 
York, “that laws shall be made for ascertaining by 
proper proofs the citizens who shall be entitled to the 
right of suffrage,’’ the power to pass a registry law 
seems fully implied. See U.S. v. Quinn, 8 Blatchf. 59. 
The case of State v. Butts, 31 Kans. 554, was grounded 
on a like constitutional clause. The difference be- 
tween those cases and the present is the difference be- 
tween a case where a power has been conferred and a 
case where it has not. Soon the other hand a ques- 
tion can never arise under a Constitution like that of 
Texas, which has declared in unequivocal terms that 
**no law shall ever be enacted requiring a registration 
of the voters of this State.’”” See U. S. v. Slater, 4 
Woods, 358, 824. The right of the plaintiffto maintain 
this suit is set at rest by the decision of this court in 
Carman v. Woodruff, 10 Or. 133. The opinion cites, 
with many other cases, Page v. Allen, 58 Penn. St. 338, 
which presented this very case. 





The decree must be reversed, and the court below 
directed to make the injunction perpetual. 
Lord, J., concurred, Thayer, J., dissenting. 


_———>-——___—_ 


NEW YORK COURT OF APPEALS ABSTRACT, 

MoRTGAGE—FORECLOSURE—LEAS E—REDEMPTION — 
costs.—The holder of a mortgage given by a lessee in 
fee holding under a perpetual lease may redeem after 
ejectment of the mortgagor and re-entry of non-pay- 
ment of rent. Insuch case the mortgagee must pay 
the back rent and the legal costs of the ejectment pro- 
ceedings. But he is not bound by an excessive judg- 
ment for costs in the ejectment proceedings, entered 
by agreement between the mortgagor and his lessor, 
and if he applies within a reasonable time he may 
have a retaxation of costs. It is difficult to see on 
what principle the interest of the mortgagee should 
be bound by the consents and waivers given by the 
mortgagor, and why it would not be fraud upon the 
rights of the mortgagee to enforce them against her. 
She had the legal right to redeem on payment of the 
back rent and the costs legally incurred. It was de- 
monstrated by aretaxation that the judgments had 
been entered for an amount largely in excess of the 
costs legally incurred, in fact nearly five times the 
legal amount, and although it was competent for Burr 
Heeler, the mortgagor, to waive objection to these 
costs in making his settlement with Youmans whereby 
he was to acquire the fee, the dealings between those 
parties should not be allowed to affect the rights of 
the mortgagee whose mortgage was duly recorded, and 
who has done no act in aflirmance of the judgments 
for costs. The amount of those costs cannot however 
be adjusted in this action. It is brought simply for 
the foreclosure of the mortgage. No writ of posses- 
sion having been executed, the purchaser under the 
mortgage will acquire the leasehold title subject only 
to the payment of the amount due for back rents 
and the legal costs. If the plaintiff desires to avail 
herself of the right to have the costs retaxed she 
should make her motion for that purpose, to which 
motion we see no answer other than the delay which 
has intervened. That delay may well be attributed to 
the pendency of this action, and to the fact that after 
the judgment was rendered herein, which sustained 
the validity of the execution of the writ of possession, 
a retaxation would have been of no avail to the plain- 
tiff so long as that judgment remained in force. These 
matters will doubtless be taken into consideration by 
the court to whom the application for a retaxation 
may be made in pursuance of the stipulation, and we 
will not anticipate its decision. April 13, 1886. Keeler 
v. Keeler. Opinion by Rapallo, J. 


RAILROAD—CHANGING GRADE OF HIGHWAY.—No 
action will lie by a property owner against a railroad 
company for changing the grade of the highway ad- 
joining his premises, where the change is necessary in 
order to restore the highway to its former usefulness. 
The plaintiff's fee in it to its center line was not sub- 
jected toa new or different use involving a right to a 
new or added compensation, but it remained un- 
changed asthe public highway originally laid out in 
every thing but its grade. If it became such by dedi- 
cation, compensation for the easement was expressly 
waived. Iftaken by right of eminent domain, the 
compensation paid covered all the damages sustained, 
among which were necessarily embraced such as might 
flow from a change of grade required for the public 
use and convenience. That might be altered by any 
lawful authority, and whatever of injury or inconven- 
ience should result to the abutting owner was either 


waived by the dedication or paid for by the original 
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compensation, so that a change of grade upon a high- 
way invades no private right. The contrary doctrine 
once held (Fletcher jv. Auburn & Syracuse R. Co., 25 
Wend. 462) has been effectually overruled. Radcliff’s 
Ex’rs v. Mayor, 4. N. Y. 195; Bellinger v. N. Y. ©. R. 
Co., 23 id. 42; Selden v. D. & H. Canal Co., 29 id. 642. 
The appellant here relies upon Story v. Elevated R. 
Co., 90 N. Y. 122; 43 Am. Rep. 146. That case was not 
intended to thus unsettle the law, for it expressly ex- 
cluded from its operation injuries resulting from 
changes of grade. Its doctrine, if applicable to this 
highway, that a right of property in the street belongs 
to the abutting owner, which cannot be taken away 
from him without compensation by the erection of 
obstructions not essential to or consistent with the 
normal use or condition of a street as such, is wholly 
inapplicable to the case here presented; and this for 
the double reason that the character of the street as 
an unobstructed public highway remains unaltered, 
giving equally as before to the abutting owner full op- 
portunity for light and air and means of access by 
modifying his own grade, and leaving the street 
wholly to its natural and normal use, so that no prop- 
erty of the abutter is taken; and if taken by any re- 
finement of construction, it is a taking embraced in 
and paid for by the original compensation, or contem- 
plated by the original dedication. Beyond a doubt, 
any change of grade by the authorities charged with 
the public duty of working and maintaining the high- 
way, however it may inconvenience the abutting 
owner, takes from him no property right for which he 
has not been compensated; and that is equally true, 
although the power and duty of changing the grade is 
conferred by law upon others than the highway com- 
missioners, and the need of it springs from another 
public purpose. The right of the Legislature to per- 
mit a railroad company to cross a public highway,and 
either upon the same or a different grade, is of course 
conceded. In the latter case a corresponding change 
in the grade of the highway becomes necessary. That 
change the commissioners of highways would have a 
right to make, and so restore the road to the public 
use without any responsibility to abutters. But that 
duty is imposed by statute upon the railroad com- 
pany and the expense charged upon them; and in the 
process Of restoration they simply stand in the place of 
the highway commissioners, having for the purpose of 
the restoration and so far as needed, all their official 
rights and charged with all their duties. Bellinger v. 
N. Y. C. R. Co., supra; Uline v. N. Y. C. & H. R. R. 
Co., 4 East. Rep. 30. A change made by the commis- 
sioners is deemed an incident to the existence of the 
road as a public highway, and is assumed to be dicta- 
ted by the public necessity, and justified by the re- 
sultant public benefit. The same assumption governs 
when a railroad crossing compels the change, as the 
Bellinger case expressly decides. The crossing itself 
is permitted,not as a boon to a private corporation, but 
as a public purpose which comes into collusion with an- 
other public purpose, and requires an adjustment to 
harmonize the two; and the same policy prevails 
when the situation is reversed and the highway seeks 
to cross the railroad. It may do so without compen- 
sation to the corporation whose land is occupied and 
whose convenience is disturbed, and the sole justifica- 
tion is that it may properly be treated as a public cor- 
poration engaged in the accomplishment of a public 
purpose, so that when under the statute a railroad 
company, as it is commanded to do, enters upon the 
restoration of a highway it becomes for the time, and 
at the place, the constituted public authority to make 
the restoration; and if it does so with reasonable pru- 
dence and skill, encounters no greater liability than 
would attend the same change if made by the usual 








public authority. April 13, 1886. Conklin v. New 
York, etc., R. Co. Opiniou by Finch, J. 


——_>—___——_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL—ERROR—AMOUNT OF SUPERSEDEAS BOND. 
—The amount of a supersedeas bond, as well as the 
security, are matters to be determined by the judge 
below, and this discretion will not be interfered with 
by the Supreme Court. April 23, 1886. Mexican Nut. 
Const. Co. v. Reusens. Opinion by Waite. C. J. [6Sup. 
Ct. Rep. 945.] 


DEED—EVIDENCE TO SHOW MORTGAGE.— Where a 
conveyance is in fee, with a covenant of warranty, 
and there is no defeasance, either in the conveyance 
or in acollateral paper, parol evidence to show that it 
was intended to secure a debt, and to operate only as 
a mortgage, must be clear, unequivocal, and convine- 
ing, or the presumption that the instrument is what 
it purports to be must prevail. Howland v. Blake, 97 
U. S. 624; Coyle v. Davis, 116 id. 108; Case v. Peters, 
20 Mich. 298, 303; Tilden v. Streeter, 45 Mich. 533, 539, 
540. April 26, 1886. Cadman v. Peter. Opinion by 
Blatchford, J. [6 Sup. Ct. Rep. 957.] 


INTERNAL REVENUE — COMPENSATION OF COLLECT- 
ORS—ACT OF MARCH 1, 1879.—Section 3314 of the Re- 
vised Statutes, allowing commissions to collectors of 
internal revenue, was not repealed by section 2 of the 
act of March 1, 1879; the intention of Congress that it 
should remain in force being unmistabably expressed 
by the re-enactment verbatim of section 3314 in sec- 
tion 5 of said act of 1879. April 19, 1886. United 
States v. Landram. Opinion by Woods, J. [6 Sup. Ct. 
Rep. 954.] 


MUNICIPAL BONDS—VALIDITY.—The statute of Ken- 
tucky of February 27, 1867 (ch. 1505), having author- 
ized the County Court of Daviesscounty to subscribe 
such an amount of a certain railroad stock only as 
should be fixed and proposed by the commissioners 
named in the statute, and be approved by the vote of 
a majority of the voters of the county, such court had 
no authority to subscribe for such stock, or to issue 
bonds except as so authorized. The County Court had 
therefore no authority to levy taxes or issue bonds to 
an amount in excess of what was so proposed and 
voted, and any bonds issued without such authority 
were unlawful and void, and the certificate of the 
judge of the court, upon the back of any of such bonds, 
that it was issued as authorized by the statute, and by 
the order of the court in pursuance thereof, cannot 
estop the county to deny thatthe particular bond is 
void on account of the illegal act of the court in trans- 
cending its power. April 12, 1886. County of Da- 
viess, v. Dickinson. Opinion by Gray, J. (6 Sup. Ct. 
Rep. 897.] 


FOR RAILROAD COMPANIES—REPEAL OF STAT- 
UTE-—-MANDAMUS.—On the 13th of April, 1869, under a 
statute of March 23, 1868, the people of the township 
of Cape Girardeau, Cape Girardeau county, Missouri, 
voted asubscription to the capital stock of the Cape 
Girardeau & State Line Railroad Company. The first 
section of the act prescribed the condition upon 
which such elections could be ordered by the County 
Court, and required coupon bonds to be issued in pay- 
ment of any subscription voted. By the second sec- 
tion the court has power, in order to pay any subscrip- 
tion voted, or the interest and principal of any bond 
issued on account of it, to levy a special tax on all the 
real estate lying within the township. On the 10th of 
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March, 1871, the said second section was amended, so 
as to require the tax to be levied also on all personal 
proderty, including the statements of merchants do- 
ing business within the township. Held, that such 
subsequent enactment was not a law impairing the 
obligation of a contract, within the meaning of the 
constitutional prohibition. Held further, that as the 
act of March 10, 1871, had not been expressly repealed, 
and was not repugnant to any act of the Revision of 
1879, at the time the relator filed his information, it 
continued in full force and effect; and that the rela- 
tor was entitled to proceed by mandamus aagainst the 
County Court to compel the levy of a tax upon all the 
real estate and personal property and merchants’ 
licenses, in ordertothe satisfaction of his judgment 
against the county for the amount of certain past-due 
coupons of bonds which had been issued by the county 
for the payment of the subscription so made by the 
township. April 19, 1886. County Court of Cape 
Girardeau Co., Missouri, v. United States. Opinign 
by Harlan, J. [6 Sup. Ct. Rep. 951.] 


MUNICIPAL CORPORATION—CONSTRUCTION OF SEW- 
ERS—LIABILITY FOR.— The duties of municipal au- 
thorities in adopting a general plan of drainage, and 
determining when and where sewers shall be built, of 
what size, and at what level, are of a quasi judicial 
nature, involving the exercise of deliberate judgment 
and large discretion, and depend upon considerations 
affecting the public health and general convenience 
throughout an extensive territory; and the exercise 
of such judgment and discretion, in the selection and 
adoption of the general plan orsystem of drainage is 
not subject to revision by a court or jury in a private 
action for not sufficiently draining a particular lot of 
land. But the construction and repair of sewers, ac- 
cording to the general plan so adopted, are simply 
ministerial duties; and for any negligence in so con- 
structing a sewer, or keeping it in repair, the munici- 
pality which has constructed or owns the sewer may 
be sued by a person whose property is thereby injured. 
Child v. Boston, 4 Allen, 41, 51-53; Mills v. Brooklyn, 
32 N. Y. 489, 495-500. April 19, 1886. Johnston v. Dis- 
trict of Columbia. Opinion by Gray, J. [6 Sup. Ct. 
Rep. 923.] 


NAVY DEPARTMENT—CONTRACTS BY —HOW EXE- 
CUTED.—To bind the United States, contracts by the 
navy department must be in writing, and signed by 
contracting parties. Signing preliminary memoranda 
for the contract will not suffice. Clark v. U. S., 95 U. 
8. 539. April 19, 1886. South Boston Iron Co. v. United 
States. Opinion by Waite, C. J. [6 Sup. Ct. Rep. 
928.] 


PATENTS — ABANDONMENT.— An inventor cannot 
withdraw his application, making no effort to renew 
it for eight years, during which time the subject-mat- 
ter of the invention has been incorporated into many 
subsequent inventions, and then file a new application, 
and obtain a patent, which to support the novelty of 
the invention, shall relate back to the first application. 
Planing Machine Co. v. Keith, 10 U. 8S. 479. April 19, 
1886. United States Rifle & Cartridge Co. v. Whitney 
Arms Co. Opinion by Gray, J. [6 Sup. Ct. Rep. 479.] 


PERMUTATION LOCKS—MEASURE OF DAMAGES 
—REDUCTION IN PRICE.—(1) Claim No.1 of the reis- 
sued letters patent issued January 2, 1872, to James 
Sargent, is infringed by the Yale Lock Manufactur- 
ing Company in the manufacture and sale of its lock 
**Cole No. 2,"’ in that the latter has init a bolt which 
turns on a pivot, and is substantially identical with 
the like bolt in Sargent’s patent. (2) Reduction of 
prices, and consequent loss of profits enforced by in- 
fringing competition, is a proper ground for awarding 





April 5, 1886. Yale Lock Manuf’g Co. y, 
Opinion by Blatchford, J. (6Sup. Ct. Rep, 


damages. 
Sargent. 
934.] 

PERMUTATION LOCKS — VARYING ECCENTRIC- 
1ry.—Letters patent No. 98,622, dated January 4, 1870, 
granted to James Sargent “for an improvement in 
permutation locks,’ are not infringed by the Yale 
Lock Manufacturing Company, the element of a 
‘varying eccentricity ’’ in the rollers of the locks not 
being present in the article manufactured by the Yale 
Company. March 29, 1886. Yale Lock Manuf’g Co. 
v. Sargent. Opinion by Matthews, J. [6 Sup. Ct. Rep, 
931.) 


INFRINGEMENT — MEASURE OF DAMAGES — 
DESCRIPTION—PHOTOGRAPH.—In a suit in equity for 
infringement of a patent for a design for carpets, the 
Circuit Court allowed the plaintiffs as damages for 
infringement of plaintiff's design, the sum per yard 
which plaintiffs made in profits in the sale of the pat- 
ented design, there being no proof as to the value of 
the carpets obtained from the design. Held, that such 
award of damages was improper and only nominal 
damages should have been allowed. The design is 
sufficiently represented by a photograph, and no de- 
scription is necessary. April 19,1886. Dobson v. Dor- 
nan. Opinion by Blatchford, J. [6Sup. Ct. Rep. 


REMOVAL OF CAUSES—JURISDICTION—CITIZENSHIP 
—Upon a petition filed for the removal of a suit from 
a State court to the Circuit Court of the United States, 
under section 5 of the act of March 3, 1875 (18 St. 470, 
ch. 137), the Circuit Court cannot take jurisdiction of 
the cause if all the parties on one side of the suit are 
not citizens of different States from those on the 
other. If there are necessary parties on one side of 
the suit citizens of the same State with those on the 
other, the Circuit Court cannot take jurisdiction. In 
such a case an order of the Circuit Court remanding 
the cause to the State court will be affirmed. April 19, 
1886. Cambria Tron Co. v. Ashburn. Opinion by Waite, 
C.J. [6 Sup. Ct. Rep. 929.] 


COLORABLE ASSIGNMENT.—The courts of the 
United States have power, under the act of March 3, 
1875, to dismiss or remand a case, if it appears thata 
colorable assignment has been made of a claim for the 
purpose of imposing on their jurisdiction; but they 
have no authority to take jurisdiction of a case, by 
removal from a State court, when acolorable assign- 
ment has been made to prevent such a removal. Prov- 
ident Sav. Soc. v. Ford, 114 U. S. 635. April 19, 1886. 
Oakley v. Goodnow. Opinion by Waite, C. J. [6 Sup. 
Ct. Rep. 944.1 


TAXATION-—EXEMPTION — FRANCHISE —SURRENDER 
PRESUMED FROM LAPSE OF TIME.— (1) Exemption 
from taxation, being a special privilege granted by the 
government to an individual, either in gross or ap- 
purtenant to his freehold, is afranchise. The govern- 
ment may claim the benefit of lapse of time asa 
ground of presumption of the surrender of a franchise, 
though the same period of non-user would be a ground 
of forfeiture in a direct proceeding by the State to re- 
voke the franchise. If an exemption from taxation 
can be lost in any case by long acquiescence under the 
imposition of taxes it would seem that an acquies- 
cence of sixty years, and indeed 2 much shorter per- 
iod, would be amply sufficient for this purpose, by 
raising a conclusive presumption of asurrender of the 
privilege. An easement may be lost by non-user in 
twenty years, and even inaless time if itis affected 
by positive acts of invasion. A franchise may be lost 
in the same way, non-user being one of the common 
grounds assigned as a cause of forfeiture. 3 Bl. Com 
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962. Exemption from taxation, being a special privi- 
lege granted by the government to an individual, 
either in gross or as appurtenant to his freehold, isa 
franchise. Non-user for sixty, or even thirty years 
may well be regarded as presumptive proof of its 
abandonment or surrender. The present case isa 
strong one. The non-user consists of acquiescence in 
actual taxation, or an actual invasion of the franchise, 
year by year, for a period of years reaching almost be- 
yond the memory of man. It is not merely a case of 
non-user, but one of disaffirmance of the privilege for 
this long period. April 12, 1886. State v. Wright. Opin- 
ion by Bradley, J. (6 Sup. Ct. Rep. 907.] 


TAX SALE — REGULARITY OF PROCEEDINGS — 
ESTOPPEL—APPEAL—VALUE IN DISPUTE—AFFIDAVITS 
70 OVERCOME FINDING BELOW.—(1) In an action of 
ejectment, brought to recover the possession of lands 
sold for the non-payment of taxes levied to defray the 
expenses of opening Montgomery avenue, in San Fran- 
cisco, generally, and not in obedience to an order of a 
court of competent jurisdiction to meet some particu- 
lar liability which had been judicially established, the 
land-owner is not estopped from showing, by way of 
defense, that the petition for the opening presented to 
the mayor was not signed by the owners of the re- 
quisite amount of frontage. Mulligan v. Smith, 59 
Cal. 206. (2) The court below having found, as a fact, 
that the value of the premises in dispute exceeds 
$6,000, and this appearing on the face of the record, 
affidavits as to value, presented by an intervenor, 
showing that possibly the property may be worth less 
than $5,000, are not enough to overcome the finding of 
the court below that it was actually worth more than 
that sum. April 12, 1886. Zeigler v. Hopkins. Opin- 
ion by Waite, C. J. [6 Sup. Ct. Rep. 919.] 


———__———_———_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKS—NATIONAL—CERTIFICATE OF DEPOSIT.—The 
issuing of certificates of deposit by a National bank 
is not illegal, as being in violation of Rev. Stat. U. 8. 
§ 5185, which forbids National banks to issue any other 
notes to circulate as money than such as are author- 
ized by the provisions of the statute. If the Revised 
Statutes of the United States forbade the issue of any 
other notes whatever than such as were therein au- 
thorized, it would be difficult to hold this certificate to 
be legal. Miller v. Austen, 13 How. 218. But assum- 
ing that it might fall within the general designation 
of a note, it cannot be considered as a note intended 
to circulate as money, within the meaning of the stat- 
ute. It requires to be indorsed. It was understood 
not to be payable tilla certain future date. The form 
of the instrument and the incidents above mentioned, 
show that it was not intended to circulate as money 
between individuals, and between government and in- 
dividuals, for the ordinary purposes of society. Craig 
v. Missouri, 4 Pet. 432; Briscoe v. Bank of Kentucky, 
11 id. 314, 318; Virginia Coupon cases, 114 U. S. 270, 
284. See also Merchants’ Bank v. State Bank, 10 Wall. 
604, 648, where it was held that certified checks do not 
fall within a similar prohibition. If Congress had in- 
tended to prohibit the use of certificates of deposit 
altogether, or of certificates payable on time or with 
interest, it would probably have said so in plain terms. 
The statute was passed in view of known methods of 
doing business. Mass. Sup. Jud. Ct., May 7, 1886. 
Hunt v. Appellant from Decree of Judge of Probate. 
Opinion by C. Allen, J. [3 Atl. Rep. 554.] 





CORPORATION— EDUCATIONAL—“‘ PECUNIARY PROF- 
IT ’’—‘* ACQUIRE.”’— (1) An educational institution, 
collecting tuition fees, is not a corporation for “‘ pecu- 
niary profit.”’ (2) A corporation authorized to “ac- 
quire ’ lands may take by devise. Ill. Sup. Ct., March 
27, 1886. Sanita Clara Female Academy v. Sullivan. 
Opinion by Sheldon, J. [6 N. E. Rep. 183.] 


CRIMINAL LAW—EVIDENCE OF DISTINCT CRIME— 
MURDER—RESISTING ARREST.—(1) The appellant was 
charged with the murder of a citizen, not an officer, 
who was pursuing him. Testimony was adduced tend- 
ing to prove that the accused was a member of a gang 
of pickpockets who were plundering citizens assem- 
bled at a political meeting; and it was held competent 
to prove that pockets were picked by the gang of 
which the accused was 2 member, although such evi- 
dence tended to establish a distinct crime. (2) It is 
murder for a pickpocket to kill a citizen who is in 
fresh pursuit of him for the purpose of making an ar- 
rest. We have no doubt that the general rule is that 
one distinct felony cannot be established by proof of 
another crime, but to this general rule there are very 
many and very important exceptions. One of these 
exceptions, as well settled and known as the rule it- 
self, is that where two crimes are connected both may 
be proved. This familiar doctrine applies to this case. 
Here the citizen knew of the perpetration of a crime, 
and started in pursuit of the perpetrator; so that to 
show that he was seeking to apprehend the proper 
person, it was competent to prove that a felony had 
been recently committed, and that the pursuit was 
fresh. It would be impossible for a man to justify an 
arrest unless he were[permitted to prove that a felony 
had been committed, and so too would it be impossible 
for the State to make out the crime of murder unless 
evidence were permitted to go to the jury to prove 
that the person killed was pursuing a felon. An ac- 
cused cannot deprive the State of the right to give 
evidence tending to show that the pursuit was right- 
ful by urging, that in proving that fact, proof is made 
of adistinct felony. Ind. Sup. Ct., April 13, 1886. Ken- 
nedy v. State. Opinion by Elliott, J. [6 N. E. Rep. 

5. J 


——— LARCENY.—It .is not larceny for one who 
is the housekeeper and niece of the person with 
whom she lives openly to give away outgrown chil- 
dren’s clothes belonging to the employer. It is 
true that an employee does not have by vir- 
tue of his employment any implied authority to 
give away his employer’s property. Possibly the 
plaintiff, in doing what she did, was guilty of a 
wrong, and became liable for the value of the articles 
given away, but it seems very clear that she was not 
guilty of felonious intent. She doubtless assumed that 
what she did would be regarded as of no consequence 
by the defendant, or would be agreeable to his feelings 
and wishes. Iowa Sup. Ct., April 23,1886. Mielenz v. 
Quasdorf. Opinion by Adams, C. J. [28N. W. Rep. 
41.] 


EVIDENCE— OPINION — EXPERT.—A witness after 
having described fully a hoisting machine as to its 
structure, strength, method of use, number of men 
required to operate it, was asked his opinion as to its 
being prudent to use it with less than three men on a 
stone of two-ton weight. Held, that this subject did 
not require particular knowledge and skill, but rested 
in the judgment of the jurors to decide for them- 
selves, and that this opinion was not admissible evi- 
dence. But the capacity of the machine to lift such a 
weight was a proper subject for expert opinions. One 
position of the plaintiff was that this machine was of 
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insufficient capacity for lifting and loading the soap- 
stone for which it was erected. It was unusual and 
unfamiliar as a hoisting power both in size and kind. 
It was adapted and used for much heavier work than 
men ordinarily have occasion or are accustomed to 
engage in, and it was peculiar, and not common in 
form of structure, and had a limited use. It was not 
like the ordinary derrick used in heavy stone lifting, 
having rope or cable guys in all directions from the 
top of the mast. It had but two guys, and these were 
wood. It was plain to see how to use it, but to judge 
of its strength and capacity would require experience 
in its use and mechanical familiarity with the strength 
of such machinery, and with the strain upon its differ- 
ent parts when used in this capacity. Such experience 
and familiarity constitute “ peculiar knowledge” and 
givea man “special skill.’’ Practical experience in 
the observation and use of an unusual and peculiar 
machine tends to give a man skillin respect to it. We 
think the plaintiff tendered an issue upon which ex- 
pert testimony was admissible. Vt. Sup. Ct., April 27, 
1886. Bemis v. Central Vt. R. Co. Opinion by Vea- 
zey. J. [3 Atl. Rep. 531.] 


MASTER AND SERVANT—DANGEROUS OCCUPATION— 
PRESUMPTION OF KNOWLEDGE.—An employee in an 
iron foundry,having been without warning of the extra- 
ordinary danger attending the act ordered, with others, 
to leave the building to which his accustomed service 
confined him, and to go over a frozen alley-way for a 
ladle full of molten iron, in performance of which ser- 
vice one of the party slipped and fell, whereby the 
molten metal coming into contact with the ice, was 
thrown over such employee so that he died in eonse- 
quence. It will not be presumed that he had a scien- 
tific knowledge that molten iron thrown upon ice 
would cause an explosion, so as to charge him with 
voluntary negligence in not having declined the ser- 
vice, or removed the ice preparatory to performing it. 
Mich. Sup. Ct., April 15, 1886. Smith v. Peninsular Car 
Works. Opinion by Sherwood, J. [27 N. W. Rep. 
762.) [See 25 Alb. L. J. 162.—Ep.] 





MORTGAGE—ASSIGNMENT OR DISCHARGE. — Where 
land is subject to two mortgages held by different per- 
sons, and the first mortgagee is in possession for the 
purpose of foreclosure, his quit-claim conveyance to a 
purchase of the equity of redemption operates as an 
assignment of the first mortgage, and not as a dis- 
charge of it, justice requiring the instrument to have 
that effect. The doctrine that where the purchaser of 
an equity of redemption takes an assignment of the 
mortgage, it does not operate to extinguish it if it be 
for the interest of the assignee to uphold it, is too well 
settled to require the citation of authorities. Bacon 
v. Goodnow, 59 N. H. 415; Stanton v. Thompson, 49 
id. 272. And when it will subserve the purpose of 
justice, equity restores a mortgage released through 
mistake and gives to it its original priority as a lien. 
Hammond v. Barker, 61 N. H. 53. N. H. Sup. Ct., 
March 12, 1886. Green v. Currier. Opinion by 
Clark, J. 


NEGLIGENCE—CONTRIBUTORY—COMMUNICATION OF 
FIRE.—The permitting by plaintiff of combustible ma- 
terial to accumulate upon his own premises, exposed 
to peril from sparks of locomotive engines, is not to 
be deemed contributory negligence. The obligation of 
care to prevent the fire from the defendant’s engine 
burning the plaintiff's mill rested upon the defendant, 
and the fact that old, combustible matter accumu- 
lated upon the mill, and in near proximity to the rail- 
road, cannot be urged as contributory negligence on 
the part of the plaintiff. He had a right to use the of- 
fal of his mill to fill up the waste and low places about 








it, just as he was accustomed to do before the railroad 
was built. He was not obliged to guard his premises 
to relieve the defendant from liability for his negli- 
gent acts.. Jonesv. Michigan Cent. R. Co., 26 N. W, 
Rep. 662; Alpern v. Churchill, 53 Mich. 603; Under- 
wood v. Waldron, 33 id. 237; Grand Rapids & I. R.Co. 
v. Martin, 41 id. 667; Newson v. New York Cent. R. 
Co., 29 N. Y. 390; Fero v. Buffalo R. Co., 22 id. 209; 
Flynn v. San Francisco & S. J. R. Co., 40 Cal. 14; 
Philadelphia & R. R. Co. v. Hendrickson, 80 Penn. St. 
183; St. Joseph & D. C. R. Co. v. Chase, 11 Kans. 47; 
Salmon v. Delaware, L. & W. R. Co., 38 N. J. L. 5; 
Grand Trunk R. Co. v. Richardson, 91 U. S. 454; 
Marquette, H. & O. R. Co. v. Spear, 44 Mich. 169; 
Cooley Torts, 592, 593; Hoyt v. Jeffers, 30 Mich. 182; 1 
Thomp. Neg. 136-165. The Circuit judge charged in 
substance that the jury might determine whether or 
not the plaintiff could allow the sawdust from his mil] 
to lie on his own premises, and if so, for how longa 
time before the plaintiff, by his carelessness, could 
burn up his mill with impunity; that the plaintiff 
could not be careless with his own property, thongh 
upon his own premises, and no one was injured 
thereby, and that the plaintiff could not recover un- 
less, in the management of his own premises, he ob- 
served all the care and prudence which reasonably 
careful and prudent men would under like circum- 
stances; that they must take into consideration this 
combustible material on the plaintiff's premises; the 
amount of it; whereit was; how it was situated; the 
length of time it was left there; whether after the road 
was built it was negligent to allow it to remain there; 
were told that “if he suffered and permitted this to a 
greater extent than a reasonably careful and prudent 
man would, under like circumstances, he could not 
recover.” This was all erroneous. Whether he was 
careful and prudent was a matter of his own concern. 
Mich. Sup. Ct., April 8, 1886. Kendrick v. Towle. 
Opinion by Sherwood, J. [27 N. W. Rep. 567.] 


PARTNERSHIP—SPECIAL—PAYMENT OF CAPITAL BY 
cHECK.—The delivery before the filing of a certificate 
of special partnership, by a party intending to become 
a special partner to the general partners, of a check 
payable to their order, drawn on a bank, where he 
has funds to meet it, is not ‘‘an actual cash payment” 
within the meaning of the New Jersey statute, and 
will not entitle him to protection as a special part- 
ner. In Durant v. Abendroth, 69 N. Y. 148; 
Van Ingen v. Whitman, 62 id. 513, it is urged 
however that the delivery of a check paya- 
ble at sight is equivalent to an appropriation of a 
cash fund to the capital of the partnership, and is 
therefore a substantial compliance with the statute. 
If instead of handing over the money the special part- 
ner should deposit the amount of his contribution ina 
bank to the credit of the firm, or with a third person, 
so as to part with all control over it by himself exclu- 
sively, and enable the general partners to appropriate 
it, it might well be urged that this would be a suffi- 
cient compliance with the statute. A sum may be 
deemed to be paid or contributed in cash when the 
money is placed within the absolute control of the 
person who is to receive it, although not within his 
manual custody. But where a check is drawn for the 
benefit of the payee upon a bank in which the drawer 
has a deposit, and is delivered to the payee, the latter 
does not acquire even an equitable lien upon the fund 
in bank. Therelations between a banker and depos- 
itor to whose credit money is placed, is the ordinary 
relation of debtor and creditor, and has been un- 
iversally so regarded since the question was elabo- 
rately discussed and decided in the House of Lords in 
the case of Foley v. Hill, 2 H. lL. Cas. 28. It is equally 
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well settled that an assignment of a part of a debt will 
not bind the creditor either in equity or at law, nor 
deprive him of the right to pay the whole to the as- 
siguor after notice that part has been transferred to 
the assignee (Mandeville v. Welch, 5 Wheat. 277; Gib- 
son v. Cooke, 20 Pick. 15; Hopkins v. Beebe, 26 Penn. 
St. 85; Gibson v. Finley, 4 Md. Ch. 75), and because 
the right of the dopositor against a bank is merely 
that of a creditor, and an assignment of part of the 
deposit is not an equitable assignment of any interest 
in the fund, a bill of exchange or check, before accep- 
tance, does not operate as atransfer of the funds of 
the drawer in the hands of the drawee, nor create any 
lien thereon. Chapman v. White, 6 N. Y. 412. The 
holder of a bank check cannot sue the bank for refus- 
ing payment in the absence of proof that it was ac- 
cepted by the bank or charged against the drawer. 
Bank of the Republic v. Millard, 12 Wall. 152; First 
Nat. Bank v. Whitman, 94 U. 8S. 343. A check is but 
an order on a depositary, directing him to pay a cer- 
tain sum to the payee or bearer. The drawer can in- 
tercept its paymentat any time before actual payment 
or acceptance by the drawee. It does not furnish to 
the payee a fund which is subject to his exclusive con- 
trol. It may be regarded by mercantile usage as 
equivalent toa cash payment; if may be convertible 
immediately into money; but its delivery to the gen- 
eral partners is not the payment in actual cash which 
is contemplated by the statute. U. 8. Cir. Ct., S. D. 
N. Y., March 26, 1886. McGinnis v. Farrelly. Opine 
ion by Wallace, J. [27 Fed. Rep. 33.] 


TRESPASS—BLASTING BY GUNPOWDBR—NUISANCE.— 
The owner of a lot situated in a large city and ad- 
joining the dwelling of another, who uses large quan- 
tities of gunpowder to blast out rock on his lot, is re- 
sponsible for the damage done to such dwelling as the 
natural and proximate result of his blasting. The 
fact that the defendant used quantities of gunpowder, 
a violent and dangerous explosive, to blast out rocks 
upon his own lot, contiguous to another person’s situ- 
ate in a large city, must be taken as an unreasonable, 
unusual! and unnatural use of his own property, which 
no care or skill in so doing can excuse him from being 
responsible to the plaintiff for the damages he actually 
did to her dweiiing-house as the natural and proxi- 
mate result of his blasting. For an act,which in many 
cases is in itself lawful, becomes unlawful when by it 
damage has accrued to the property of another. As 
it would make no material difference whether that 
damage, resulting proximately and naturally from the 
act of blasting by the defendant, was caused by rocks 
thrown against Mrs. Colton’s dwelling-house, or a con- 
cussion of the air around it, which had either dam- 
aged or entirely destroyed it. The defendant seems 
by his contention to claim that he had a right to blast 
rock with guypowder on his own lot in San Francisco, 
even if he had shaken Mrs. Colton’s house to ruins, 
provided he used care and skill in so doing, and 
although he ought to have known that by such act, 
which was intrinsically dangerous, the damage would 
be a necessary, probable or natural consequence. But 
in this he is mistaken. Add. Torts, 9; Transp. Co. v. 
Chicago, 99 U. S. 635-644; Losee v. Buchanan, 51 N.Y. 
479, explaining Hay v. Cohoes Co., 2 id. 159-162; Pix- 
ley v. Clark, 35 id. 520-532; Heeg v. Licht, 80 id. 579- 
583; Tiffin v. McCormack, 34 Ohio St. 644; Carmen v. 
Railroad Co., 4 id. 417, 418; Sutton v. Clarke, 6 Taunt. 
44; Joliet v. Harwood, 86 Ill. 110-116; Farrand v. Mar- 
shall, 19 Barb. 381-385; Selden v. Canal Co., 24 id. 363, 
364; Fletcher v. Rylands, L. R., 3 H. L. Cas. 3380; Wil- 
son v. New Bedford, 108 Mass. 261-266; Shipley v. 
Fifty Associates, 106 id. 194-200; Ball v. Nye, 99 id. 
582,584; Cahill v. Eastman, 18 Minn. 324; 10 Am. Rep. 





184-200. Cal. Sup. Ct., Mareh 26, 1886. Colton v. On- 
derdonk. Opinion by Foote, C. [10 W. C. Rep. 101.] 


ee 
NEW BOOKS AND NEW EDITIONS. 


17 BRADWELL’s REPORTS. 


We have frequently spoken of this important series, 
which reports none, or but very few cases, except re- 
versals. It is intelligently edited by Judge Bradwell. 
It is indispensable to Illinois practitioners, and of con- 
siderable value to others. Published by the Chicago 
Legal News Co. 


NEW YORK STATE BAR ASSOCIATION. 


o. 79 Coaret Street, AvBany, N. Y., 
June 3, 1836. 


To the Officers of the Association 

GENTLEMEN: The following 1s a copy of a resolu- 
tion of this committee, just adopted by correspond- 
ence: 

Resolved, That L. B. Proctor, Esq., of Albany, be 
and is appointed clerk of the New York State Bar As- 
sociation, at a salary of eight hundred dollars a year, 
to be paid to him in monthly installments by the 
treasurer of the Association upon the order of the 
chairman, or secretary of the executive committee, 
and that his duties be those heretofore prescribed for 
the office by resolutions of the executive committee. 

Rooms in the Capitol have been furnished for the 
use of the Association, which will be kept open during 
business hours, Sundays excepted, and at such other 
times as the officers of the Association may direct. 
These rooms will amply accommodate the Association, 
and the members thereof are cordially invited to visit 
the same whenever convenient. Mr. Proctor will give 
his personal attention to advancing the interests of 
the Association, and will be glad of any suggestions to 
that end from the members. 

Respectfully yours, 
CHARLES J. BUCHANAN, 
Secretary. 


Orrice oF THE SecRETARY OF THE Executive CommMITTss, 
N 


——_———__—— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, June 1, 1886: 


Judgment reversed, new trial granted, costs to 
abide event-—Samuel K. Scheuenk and others, appel- 
lants, v. Robert Naylor, respondent.——Judgment af- 
firmed with costs—Henry Van Arnem, respondent, v. 
Charles W. McCune, president, etc.——Judgment af- 
firmed, with costs—James A. Morris and others, re- 
spondents, v. N. Y.C. & H. R. R. Co., appellant.—— 
Judgment affirmed with costs—Henry Wehle, appel- 
lant, v. Albert Kamtz, respondent.— Appeal dis- 
missed with costs—Forty-second Street and Grand 
Street Ferry Co., respondent, v. Thirty-fourth Street 
R. Co., appellant.——Order reversed and case remit- 
ted to General Term for further proceedings—In re 
Application of the Thirty-fourth Street R. Co. for ap- 
pointment of commissioners.—Judgment affirmed 
with costs— Matilda W. Stevenson and others, appel- 
lants, v. John Webb respondent.——Order affirmed 
with costs—People, ex rel. Oscar J. Brown, appellant, 
v. Supervisors of Onondaga County, respondent.— 
Judgment affirmed with costs—Union National Bank 
of Rahway, appellant, v. Howard L. Underhill, re- 
spondent.——Jndgment reversed, new trial granted, 
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costs to abide event—Leonard A. Merritt, respondent, 
v. Maurice Fitzgibbons and others, appellants.— 
Judgment reversed, new trial granted, costs to abide 
event—Thomas J. Pope and others, respondents, v. 
George A. Porter and others, appellants. Judgment 
reversed, new trial granted, costs to abide event— 
James B. Haynes, respondent, v. James W. Rudd, ap- 
pellant.——Judgment affirmed with costs—Isabella B. 
Clute, respondents, v. Jacob Knies and others, appel- 
lants.——Judgment of General Term reversed; that 
of County Court affirmed, with costs in all courts— 
John Reilly, appellant, v. Delaware & Hudson Canal 
Co., respondents. Judgment affirmed with costs— 
Susan T. Francklyn, appellant, v. Long Island City 
and others, respondent.——Judgment affirmed with 
costs—Max Ottinger and others, respondents, v. Louis 
Strasburger, appellant. —— Judgment affirmed with 
costs—In re Final accounting of Wm. J. Preston, as- 
signee, etc.——Judgment affirmed with costs—Charles 
Zucker, respondent, v. George M. Lynch, appellant. 
—Judgments vf courts below reversed, new trial 
granted, costs to abide the event — Wm. Townsend, 
respondent, v. John Townsend, appellant.——Judg- 
ment reversed, new trial granted, costs to abide event 
—N. Hill Fowler, appellant, v. Charles T. Callen and 
others, respondents. ——Judgment affirmed with costs 
—Alex. Buderus, respondent, v. Henry Immen, appel- 
lant.——Judgment affirmed with costs—James J. Phe- 
lan, appellant, v. Edward Schell, respondent.——Judg- 
ment affirmed with costs—Emigrant Industrial Sav- 
ings Bank, respondent, v. Thomas J. Clute, appellant. 
Order of General Term reversed; judgment of Trial 
Term affirmed with costs—Charles Engel, respondent, 
v. J. H. Fisher, appellant. Judgment affirmed with 
costs—Martha A. Glidden, respondent, v. N. Y. C. & 
H. R. R. Co., appellant.——Judgment affirmed with 
costs—Henry D.Tucker, respondent, v. Eliza A. Staun- 
ton and others,appellants.——Judgment affirmed with 
costs--James A. Mosher, respondent, v. Matthew P. 
Campbell, appellant. ——Judgment affirmed with costs 
—Dennis G. Barlow, respondent, v. Alendroth Bros., 
appellants. Judgment affirmed with costs—German 
American Bank, respondent, v. Georgiana J. Gunther, 
appellant.— Judgment affirmed with costs—James 
Mingay and others, appellant, v. Henry B. Hanson, 
the Holly Manufacturing Co. and others.—Judg- 
ment affirmed with costs—Francis J. Hanley, respond- 
ent, v. Edward Roche, appellant.——Judgment af- 
firmed with costs—Howard P. Wilds, appellant, v. St. 
Louis, Alton & Terre Haute R. Co., respondent.— 
Judgment affirmed with costs—Henry Arthur, re- 
spondent, v. James Gillespie and others.——Judgment 
affirmed with costs—Caroline Horton and others, re- 
spondents, v. N. Y. C.& H. R. R. Co., appellant. —— 
Judgment affirmed with costs—Wm. H. Burr, re- 
spondent, v.John Delavergne, appellant.-——Judgment 
affirmed with costs—Annie Wakeman, respondent, v- 
Fred. C. Dodge and others, appellants. ——Judgment 
affirmed, and judgment absolute ordered for the 
plaintiff on the stipulation with costs—Wm. H. Dwin- 
ells, respondent, v. Albert R. Edy.——Judgment af- 
firmed with costs—James T. Cowdery, respondent, v. 
Samuel Keefer and others, appellants.——Judgment 
affirmed with costs—Elias O. Horton, respondent, v. 
Coffin S. Brown, appellant.—Judgment affirmed 
with costs—John Higgins, respondent, v. John Cam- 
eron and others, appellants.——Judgment affirmed, 
and judgment absolute against the defendant on the 
stipulation with costs—Henry Samson and others, re- 
spondents, v. Joseph Freedman, appellant.——Judg- 
ment affirmed with costs—Mary O'Connor, respond- 
ent, v. Lawrence Conger, appellant.——The Queens 
county surrogate case. Judgment of the Supreme 
Court reversed, and final judgment rendered for the 





defendant with costs—People, ex rel. Weller, respond. 
ent, v. Charles De Kay Townsend, uppellant.——Judg. 
ment affirmed with costs—In re Application of David 
W. Shoemaker.—Judgment reversed as"to D. M. Os. 
borne, and affirmed as to D. M. Osborne & (o., with 
costs—Gordon 8S. Fanning, respondent, v. David M. 
Osborne, impleaded, etc.——Judgment affirmed with 
costs — Augustus R. Griffin, respondent, v. Long 
Island Railroad Company, appellant. ——~ Judg. 
ment affirmed with costs— Moses E. Mearlfeldt 
and others, appellants, v. N. Y., West Shore & Buffalo 
R. Co., respondent.——Judgment reversed, new trial 
granted, costs to abide event—Teresa H. Hickey, ap- 
pellant, v. John H. Morrell, respondent.——Judgment 
affirmed with costs—George J. Bender, respondent, y, 
Frank Timony, appellant.——Judgment affirmed with 
costs—George W. Watson, appellant, v. Hooper (. 
Barrett, respondent.—~Order affirmed with costs— 
Market Nat. Bank of New York, appellant, v. Pacific 
Nat. Bank of Boston.—Order affirmed without costs 
—People ex rel. William Murray and others, v. John 
McClare, treasurer, etc., respondents.——Judgment 
affirmed with costs—People ex rel. Charles T. Harvey, 
appellant, v. Edward V. Loew, comptroller, etc., re- 
spondent.—Order of court below reversed and ap- 
plication to vacate order appointing commissioners 
denied with costs—In re Petition of D., L. & W. R. 
Co., to appraise lands of Bennett and others.——Order 
of General Term reversed, that of Special Term af- 
firmed with costs—People ex rel. Port Chester Savings 
Bank, respondent, v. David Cromwell, treasurer, etc. 
— Judgment affirmed with costs—Edward Britt, re- 
spondent, v. N. Y. C.& H. R. R. Co., appellant. — 
Judgment reversed, new trial granted, costs to abide 
the event—Adoiph Goldschmidt and others,appellants, 
v. Mut. Life Ins.Co. of N. Y., respondent. Judg- 
ment affirmed with costs—Margaret Dunn, respond- 
ent, v. Star Fire Ins. Co., of N.Y.,’appellant. Judg- 
ment affirmed with costs—Robert F. Brundage, ap- 
pellant, v. Village of Port Chester, respondent.— 
Judgment affirmed with costs—John H. Burroughs 
and others, appellants, v. Mary T. Folsom, respondent. 
Judgment affirmed with costs—Anna M. House, re- 
spondent, v. James O. Eisenlord, appellant.—Judg- 
ment affirmed with costs—Caroline Harbeck, appel- 
lant, v. John H. Harbeck, respondent.——Judgment 
reversed, new trial granted, costs to abide event— 
Julius P. Morgan, respondent, v. City of Binghamton 
and another, appellants.——Judgment affirmed with 
costs—James Murray, appellant, v. Wm. H. Beard and 
others, respondents. —— Judgment affirmed with 
costs—John H. Willeyschager, appellant, v. Henry T. 
Fisk and others, respondents.——Judgment affirmed 
with costs--Thomas Maddock, respondent, v. L. V. 
Van Kleck and another, appellants.—-Judgment af- 
firmed with costs—Thomas Neuman, respondent, v. 
Horace L. Hodge, appellant.——Judgment and con- 
viction reversed and new trial granted—People, re- 
spondent, v. Kortright Cruger, appellant.——Judg- 
ment reversed, new trial granted, costs to abide event 
Jeannette Corse, respondent, v. Joshua L. Peck and 
another.—Judgment affirmed with costs—Amelia A. 
Bartholomew, respondent, v. N. Y. C. & H. R. R. Co., 
appellant.—— Judgment affirmed with costs—Albert 
Kalbfleisch and others, respondents, v. Long Island R. 
Co., appellant. ——Judgment affirmed with costs—-Dime 
Savings Bank of Brooklyn, respondent, v. Frank 
Cook, appellant.— Judgment affirmed with costs— 
Gustav Gove and another, appellants, v. Denver and 
Rio Grande R. Co., respondent.——Judgment affirmed 
with costs—Samuel Massey and others, respondents,v. 
Mutual Relief Society of Rochester, appellant.— 
Judgment affirmed with costs—Charles W. Wing, ap- 
pellant, v. Ansonia Clock Co., respondent. 
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CURRENT TOPICS. 
HERE was an interesting discussion of the Code 
of Evidence before the governor last’ week. 
Mr. Carter made the principal argument against the 
bill, and was countenanced by Mr. J. Bleecker Miller. 
There were several delegates from the New York 
City Bar Association, who presented an individual 
memorial against the bill, signed by Messrs. George 
C. Holt, Charles W. Bangs, Jesse W. Lilienthal and 
Lucien Ouden. These memorialists avowed that 
they are in favor of a codification of the law of 
evidence, but not this one. Mr. Baker and Mr. 
Field advocated the bill. Mr. Carter took up the 
bill, section by section, for an hour and a half, and 
very much to his own satisfaction showed that it 
was a ‘‘ fool of an act.” To be candid, we think he 
did show perhaps half a dozen instances of loose, 
inexact and ambiguous expression, but that was 
about all. He raised a broad smile on the part of 
nis young backers by sneering at the idea that 
courts should take judicial notice of ‘‘ the laws of 
nature.” His strong point was that the law of evi- 
dence is so simple and well settled and easily acces- 
sible that it does not need codification -- the law- 
yers know it all — and in the next breath he showed 
how well even he himself knows it by roundly as- 
serting that the doctrine of presumptions is not a 
part of the law of evidence! But granting that 
Mr. Carter and all the rest of us do know the whole 
law of evidence, Mr. Carter should reflect that the 
people of the State want to know it too, or at least 
know where they can find it. Doubtless it would 
be very pleasant to Mr. Carter if the self-constituted 
priesthood of the law could preserve their monopoly 
of legal knowledge, and compel the citizen to pay 
tribute to them forever for expounding it, but the 
citizen seems not to be content with this, and de- 
mands that the books of the priesthood shall be 
condensed and made accessible to him. Mr. Car- 
ter also asserted tht there is very little dispute 
now-a-days on questions of evidence, and yet a lit- 
tle later he alluded to recent conflicting decisions 
of two of our General Terms on a question of evi- 
dence in his own practice! Now we had the im- 
pression that courts are granting new trials every 
hour for errors of evidence, and that the head of 
evidence is one of the largest in the digest, but 
probably we are wrong. We dare not dispute such 
an authority as Mr, Carter, but he should consider 
that he cannot always live to tell us about the rules 
of evidence, and what shall we do when he is 
gone? 


Mr. Field pointed out, in reply to a suggestion 
by the governor, that the Legislature in enacting 
the Code to take effect hereafter, and meantime pro- 
viding for a commission to revise it, had got ‘the 
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cart before the horse,” that this is the only way in 
which a Code can ever be got, so great is the oppo- 
sition of the profession to codification. Here, for 
example, is a Code drawn by three of the wisest 
lawyers of our State, and which has beer under re- 
vision for more than thirty years — longer than the 
professional lives of most of its opponents, longer 
than the entire livesof many of the sagacious young 
satellites of the City Bar Association who ‘‘ memo- 
rialize” against it—and what says Mr. Carter? 
Why, really, he was not aware of it, and thinks 
very few of the profession know much about it; it 
is a surprise, sprung on an unwitting profession, 
and he suggests the propriety of a ‘‘ continuance,” 
and the governor hints at a preliminary commission. 
It required a generation to get it out of commission, 
and now if the obstructionists could only get it into 
commission again, why, at the end of another gen- 
eration some other great lawyer would have an- 
other opportunity to speak of it as a surprise, and 
some other governor would have another opportu- 
nity to hint about another commission. The Pla- 
tonic year would thus be realized, and after a 
thousand common years the same old state of things 
would recur. The last time the Legislature pro- 
vided for a preliminary commission the governor 
(now president) would not even appoint the com- 
missioners, although urged to doso. Mr. Field is 
right. The profession will never consent to a Code 
until they are obliged to — excuse the Hibernicism 
‘He who complies against his will 
Is of his own opinion still” 

—and when they cannot help themselves, then and 
not till then, will they set to work to make the 
work right if it isin any wise wrong. We do not 
know what the governor will do with this Code, 
but we do predict that if the matter of codification 
is sent back into commission again, without a pro- 
vision that the bill shall become a law at some defi- 
nite time, the battle will have to be fought all over 
again; all that has been done will be wasted; the 
State whose influence and example have dictated 
the most useful legal reforms, and made the law 
for twenty-four States and territories, and for some 
foreign countries, and abolished the English Court 
of Chancery, will be a fit subject of derision. Mr. 
Carter and his disciples openly sneered at Mr. 
Field’s boast that the laws of our State have been 
adopted to a greater or less extent in every English- 
speaking country; but is it not a matter of just 
pride? And what have these sneering gentlemen 
ever done for the laws to compare with it; or for 
what will their names twenty years hence ever be 
mentioned? Possibly as obstructionists of the 
track of progress. Let us see to it that our State 
shall not deserve the reproach, ‘‘it saved others, 
itself it could not save.” 


Some time when we have leisure we are going to 
make an amusing chapter on Evasions of Law. 
Just now, in the 140th Massachusetts Reports, we 
find a contribution to the subject in Commonwealth 
v. Hagan, p. 289. This was an indictment for sell- 
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ing intoxicating liquors on the Lord’s day. The 
defendant testified in person ‘‘that he never sold 
liquor to any person on Sunday unless he became a 
guest of the house. That he kept a table spread 
in his dining-room with eatables, such as lamb’s 
tongues, dried beef, salt fish, crackers and cheese, 
and other things, and if people came there from a 
distance on the Lord’s day he would not permit them 
to have liquor of any kind until they had first eaten, 
and then he would supply them liquor at the table; 
that nobody had ever got any liquor on the Lord’s 
day unless he first got food.” The court was asked 
to instruct that this course made the drinkers 
guests, to whom liquor might lawfully be furnished, 
but the court declined, saying: ‘‘If they are not 
guests he can no more sell them liquor under this 
mere evasion (if it is an evasion) than he can under 
any other; no more than he could sell some other 
article and furnish whisky, and say there is no 
charge for the whisky, you pay me for the other ar- 
ticle. If the real transaction was to sell liquor an 
attempted disguise is no defense. I do not mean 
to say to you that there is any evidence of such at- 
tempted disguise in this case. That is for you. If 
you find the transaction, as testified to by the de- 
fendant, was a mere device or contrivance to sell 
liquor, and if you are not satisfied that the parties 
who purchased liquor there on the Lord’s day were 
guests, then the defendant is guilty.” The jury 
convicted the defendant, and the conviction was 
affirmed. 

An entertaining discussion on the policy of the 
modern statutes concerning the rights of married 
women occurred at the last annual meeting of the 
Alabama State Bar Association, the printed min- 
utes of which are now at hand. It arose upon an 
essay read by Chancellor Austill, of Mobile, on 
“The Statutory Estates of Married Women in Ala- 
bama.” The Alabama Constitution authorizes sep- 
arate estates of married women, and the statutes 
empower the chancery courts, in their discretion, to 
declare them ‘‘ free dealers.” Mr. Austill would 
like to go back to the old common law. He 
says, ‘‘no one, who has examined the question, will 
deny that the common law was best calculated to 
keep together 


* Two souls with but a single thought, 
Two hearts that beat as one.’”’ 


He traces a great deal of mischief to the modern 
enfranchisement of women, and quotes, as author- 
ity, Mother Goose, where she says: 
“ My old man and I fell out ; 

I'll tell you what ‘twas all about. 

1 had money and he had none, 

And that’s the way the noise begun.” 
He does however admit that ‘‘ the revolution is not 
going backwards.” We should say not. But the 
discussion was lively. Of course our sympathies are 
with Mr. E. L. Russell, who advised the adoption 
of the Mississippi system (that State was the pio- 
neer in the reform), ‘‘that the women of the State 
shall be absolutely free to control their property as 


they may think best; in other words, that they 
should have the right to exercise unqualified domin- 
ion over it the same as the man.” Mr. E. C. Sem- 
ple reverences the common law to that extent that 
he seems to approve the idea, ‘‘in some instances, 
among certain classes,” of ‘‘not looking too closely 
at the amount of chastisement inflicted by the hus- 
band under great provocation,” although he admits 
that it has never been ‘‘laid down in Alabama that 
the husband might whip his wife.” Mr. Semple 
also advanced the following remarkable opinion: 
‘¢Mr. President, the real trouble is not in the mat- 
ter of property. From 1848 to 1860 we could 
stand the married woman’s law, and a great many 
other bad statutes, because we had a regulating 
institution called a system of slavery, and as long 
as that prevailed, why, we could stand a great deal 
of slipshod legislation without much impairing the 
virtue of the home circle, or the individual charac- 
ter of the people. But that great governing wheel, 
I believe they call it so in machinery — that great 
fly-wheel has been removed. I am not much of a 
machinist, but Mr. President, I do pretend to rec- 
ollect something of the history of our people, and 
this married woman’s law, and the constructions 
placed upon it have, in my opinion, done more to 
degrade the character of the people of Alabama 
than all the results of the war put together, includ- 
ing carpet-baggers aud reconstruction.” We can 
recall but one other recent opinion so remarkable 
as this, and that is Mr. J. Bleecker Miller’s, that 
lynching is to be charged to codification. Mr. 
Thomas Seay believed that ‘‘the proposition, that 
the husband’s proprietorship of the wife’s property 
is essential to the integrity, the unity, or the har- 
mony of the marriage state, is not supported by 
reason or revelation;” and that ‘the opinion en- 
tertained by many, that the concession, which in 
the progress of civilization has been made by man to 
woman as to her property rights, has impaired the 
resultant of conjugal happiness, is an error largely 
growing out of the tendency to glorify the past at 
the expense of the present.” But Mr. Thomas H. 
Watts, Senior, believed that ‘‘ you have not yet seen 
all the evils growing out of this woman’s law. I 
am sorry to say that it is now adopted in Great 
Britain—in every State of the American Union. 
Georgia was the last, but Georgia has succumbed, 
and has destroyed the unity between husband and 
wife as it existed under the common law. But we 
will have to go back. I know it is too broad to 
discuss here. I will simply give a warning. Let 
us avoid the curse which was uttered through the 
lips of Moses to the people of Israel, when they 
struck down the land marks erected by his fathers: 
‘Cursed be he who destroyed the land marks 
erected by his fathers.’” Several others spoke pro 
and con. This is certainly a most astonishing dis- 
cussion. We should just as much have expected to 
hear gentlemen debating the question of a return 
to the good old common law of witchcraft. Fortu- 








nately it is too late to effect a relapse to the law 
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under which one half the human race held the other 
half in practical slavery of mind, body and estate. 
No more of that ‘‘ fly wheel” for us! 


NOTES OF CASES. 


N Kie v. United States, Circuit Court, Dist. Ore- 
gon, May 1, 1886, 27 Fed. Rep. 351, it was held 
that Alaska is not ‘‘Indian country” in the sense 
in which that phrase is used in the intercourse act 
of 1834 and the Revised Statutes. Deady, J., said: 
“In United States v. Seveloff, 2 Sawy. 311, I held 
that Alaska was not ‘Indian country’ in the con 
ventional sense of the term; that because a coun- 
try is owned or inhabited, in whole or in part, by 
Indians or aborigines, it is not therefore ‘ Indian 
country within the meaning of that phrase, as used 
in the intercourse act of 1834 or the Revised Stat- 
utes. This ruling was followed and affirmed in the 
cases of Jn re Curr, 3 Sawy. 317; Waters v. Campbell, 
4id. 121; and United States v. Stephens, 8 id. 117; 
and again followed and vindicated in the court be- 
low in an able opinion by District Judge McAllister. 
7 W.C. R. 6. The people living in the village 
where this homicide was committed are a tribe or 
clan of the Thlinklets, a race of marine nomads that 
inhabit the coast from Mount St. Elias to the south- 
ern boundary of Alaska. They dwell in perma- 


ment villages during the winter, and wander about 
during the summer in search of food, which is de- 


rived principally from the water. Petroff’s Alaska, 
165, et seg. In the disposition of the soil Congress 
will doubtless make such provision for them, and 
the possession of their villages, as it may deem just 
and expedient. But for the discovery of gold in 
the vicinity, no civilized man would ever be tempted 
to seriously interfere with or contest the right to 
such possession. And in such event it may be 
found best to provide that for minor offenses, pecu- 
liar to their social life and condition, the members 
of these tribes shall only be tried and punished by 
their own laws or customs, where they have any. 
Yet if it is intended to impart to this people the 
elements of our civilization, as indicated by section 
12 of the act of 1884, they must be first made sub- 
ject to the law which conserves and maintains it, 
and not be allowed to practice with impunity such 
acts of barbarity as are involved in the charge 
against this plaintiff in error. But for the all-per- 
meating and ever-present and persuasive power of 
the law, the progress of civilization among the most 
advanced people would be seriously and constantly 
retarded, if not checked, by the downward and 
backward tendency of the mass, who cannot, with- 
out this potent agency, be educated and maintained 
in the necessary habit of self-restraint and justice 
to others. However this may be, in my judgment, 
as the law applicable to the subject now is, Alaska 
is not ‘Indian country,’ in the conventional sense 
in which that phrase is used in the act of 1834 and 
the Revised Statutes.” 





In Young v. Lehman, District Court, Southern 
District of New York, April 30, 1886, 27 Fed. Rep. 
383, it was held that though a ship as a common 
carrier, where she selects her own wharf, is answer- 
able for its sufficiency until the lapse of a reasona- 
ble time for removal of the goods by the consignee, 
including the necessary custom-house weighing and 
gauging, the ship is not responsible for the break- 
ing down of a wharf apparently sound and in good 
condition, selected by the consignee in accordance 
with the provisions of the charter, when the break- 
ing down occurs through secret defects of which 
the ship has no notice, and the evidence does not 
establish any unusual or excessive deposit of cargo 
fora sound wharf. Brown, J., said: ‘‘ By a stat- 
ute of the United States (Rev. Stat., § 2882) it is 
unlawful to remove such goods from the pier until 
they are weighed by the proper officer. The duty 
of the ship to make a ‘right delivery’ includes a 
delivery at a place where the goods can be weighed, 
and her liability as carrier continues until a reason- 
able time has elapsed for that purpose, and for the 
subsequent removal of the goods by the consignee. 
If not suitable for that purpose, and for that period, 
the wharf is not a suitable place of delivery. Tiel- 
man Vv. Plock, 17 Fed. Rep. 268, affirmed 21 id. 
349. Except for some stipulation in the charter- 
party or bill of lading, the liability of the ship as a 
common carrier, and as insurers of the goods, for 
the sufficiency of the wharf selected by her, must 
continue during that interval. That time had not 
elapsed in this case when the wharf fell; and ac- 
cordingly if the responsibility for the selection of 
the wharf had rested upon the ship she must have 
been held answerable for this loss without regard 
to any question of negligence, or of overloading 
the part of the pier that fell. See Vose v. Allen, 3 
Blatch. 289; The City of Lincoln, 25 Fed. Rep. 835, 
839; McAndrew v. Whitlock, 52 N. Y. 40. The ship 
was not in this case responsible however for the 
dock selected, nor was the selection made by her. 
The ship’s agents, in acting upon the request of the 
respondents to select a dock, acted in behalf of the 
respondents in the discharge of the duty devolving 
upon the latter under the terms of the charter. For 
that purpose the agents were the respondents’ agents, 
and the selection of the Noble street dock was, in 
law, the respondents’ selection. The agents did 
not represent the ship in that selection, and had no 
authority to vary the terms of the charter. The 
vessel therefore was not an insurer of the sufficiency 
of the wharf for any period whatever, nor responsi- 
ble for its secret defects, or for any loss arising 
from the use of it, unless that loss arose from some 
unreasonable or improper use of the wharf, such as 
overloading or an improper distribution of cargo; 
in other words, for her own negligence. The 
wharf having been selected in effect by the re- 
spondents, and being a wharf also where cargoes of 
iron were accustomed to be landed, and being in 
external appearance sound and fit for such a cargo, 
the master of the ship, and the stevedore employed 
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by him, having no notice of any secret defects, had 
the right to assume that it was a sound wharf, and 
a suitable place for the landing of the cargo in the 
customary manner. They were in no fault so long 
as they discharged the iron in the usual way, and 
having no notice of any defects, avoided any un- 
usual piling that could be deemed excessive for a 
wharf presumptively sound. Judged by this rule, 
no negligence in the use of the wharf can be im- 
puted to them.” 


In Township of West Mahonoy v. Watson, Penn- 
sylvania Supreme Court, May 10, 1886, 3 Atl. Rep. 
866, by reason of a defect in a road a sleigh was 
overturned, and the horses becoming frightened 
ran off and were killed five or six miles away by 
a locomotive. In the absence of evidence as to the 
character of the flight, whether continuous or not, 
held, that the negligence of the township through 
which the defective road ran was the remote cause 
of the accident. The court said: ‘‘In Hoag v. Rail- 
road Co., 85 Penn. St. 293, this court laid down the 
rule as to proximate cause as follows: ‘In determining 
what is proximate cause the true rule is that the in- 
jury must be the natural and probable consequence 
of the negligence; such a consequence as, under 
the surrounding circumstances of the case, might 
and ought to have been foreseen by the wrong-doer 
as likely to flow from his act.’ Tested by this rule 
the negligence and the injury certainly appear a 
long distance apart. Assuming that the running 
away of the horses was the natural and probable 
consequence of the overturning of the sleigh, we 
have to further assume that their continuing their 
flight for several miles, and finally getting upon a 
railroad track, and being then killed, was also a 
natural and probable consequence of such overturn. 
If the township is responsible for all possible con- 
sequences of its negligence, then we would have no 
doubt upon this point. Such however is not the 
rule. Assuming however that the township would 
be liable in case the horses were killed in the course 
of their first flight — that is to say, that becoming 
frightened by the overturning of the sleigh, they 
ran on until they reached the railroad track, turned 
up said track, dashed against a passing locomotive, 
and were then killed before they had recovered 
from their original terror —the plaintiff's difficulty 
is that he has not proved these facts if they exist. 
We are asked to assume them, thus piling presump- 
tion upon presumption. The case is entirely bar- 
ren of evidence as to what became of the horses af- 
ter they commenced to run until they were found 
dead upon the track of the railroad. - The acci- 
dent occurred in the evening; the horses were not 
found until the next morning, and then at a point, 
as before stated, from five to six miles from the 
place whence they started. There is no proof that 
it was a continuous flight, and that they had not 
recovered from their terror when killed. We are 
asked to assume these facts. It is certainly not a 
presumption of law, and as a presumption of fact it 


is too violent to base a verdict upon. A horse 
when badly frightened runs at the top of his speed, 
and soon exhausts himself, and with such exhaus- 
tion his terror naturally diminishes. It is possible, 
but not probable — not sufficiently so at least for us 
to assume it—that a horse would continue to run 
over five miles without practically recovering from 
his fright. No one will contend that if these 
horses had so recovered, had wandered upon the 
railroad track, as any other stray horses would do, 
and were then killed by a passing locomotive, the 
township would be liable. The negligence in such 
case would not have been the proximate cause. In 
any view of this case, admitting the facts we are 
asked to assume to have been proved, the strain is 
sufficiently severe to connect the killing of the 
horses with the act of negligence. We will not 
add to the strain by assuming facts which have not 
been proved, and which are in themselves doubt- 
ful, if not improbable,” 


—__—__>—_—_ 
ATTORNEYS AND DETECTIVES. 
HERE is now an application for the pardon of a 
man named Font before Governor Hill of this 
State, based upon verified papers which disclose that 
the man’s conviction for murder in New York city a few 
years ago was effected solely upon a confession which 
he is alleged to have made to a detective named Noble, 
who was purposely incarcerated with him as a crimi- 
nal under a fictitious charge of crime; but which con- 
fession the detective himself afterward solemuly de- 
clared to several persons was a perjury from begin- 
ningtoend. Itis one of the conceded facts about 
this application that but for the detective’s alleged con- 
fession Font would never have been convicted. Noble, 
in explaining his awful conduct, said he was anxious 
to secure the conviction at all hazards,in order to 
gain a reputation as a detective. 

In the city of St. Louis there is now in progressa 
very hotly-contested trial for murder, where a confes- 
sion drawn out very similarly to that in the Font case 
figures in a similar way. In the St. Louis case it is 
likewise conceded that but forthe confession no sufli- 
cient evidence could be produced against the man 
charged with murder to justify a conviction. This is 
the Maxwell-Preller case. 

In the Jaehne bribery case, which was quite as 
notable in its way as the St. Louis case, though 
not a capital case, a confession of the crim- 
inal likewise figures, together with a_ practical 
concession by the eminent lawyers concerned iu the 
trial, which any man of good legal mind can himself 
verify from an examination of the testimony, that but 
for the confession there were not facts enough proven 
against the accused to warrant a conviction. In the 
latter case it may be possible that the district attor- 
ney’s office possessed additional testimony against the 
accused, which was not produced. In the Maxwell- 
Preller case the prosecut:on produced all the testi- 
mony they had, and could not have proven a solitary 
fact in addition to what was spread upon the record 
in behalf of the people. 

In both of these cases then, so far as the facts 
proven are concerned, stands out this common; ele- 
ment, viz., that but for the confession alleged to have 
been made by the accused, conviction would be out of 
the question. There would not have been enough cir- 
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jury. Nowitwill not be here disputed, in so many 
words, that the confessions were actually made to the 
detectives respectively in each instance. To question 
the fact would too obviously be charging them with 
rank perjury. But the liberty will be taken to dis- 
cuss a few of the peculiar circumstances surrounding 
each confession, and advance two questions. The 
first concerns the probability of such confessions hav- 
ing been made as testified to, and the second concerns 
the amount of credibility which can be attached to a 
witvess instrumental in drawing out such a confession 
as is sworn to in each case. 

In the Maxwell-Preller case the detective and so 
much of his story as pertains to the prisoner’s admis- 
sion of the crime stand entirely uncorroborated. His 
story moreover is entirely denied by the prisoner. If 
the detective is not believed the case against the pris- 
oner falls to pieces. 

Now this detective, in order to put himself in a situ- 
ation where he was able to invite the prisoner’s confi- 
dence, so he might afterward betray it, swears that a 
compost of falsehood, humbug and imposition were 
resorted to by himself. It was all done, he says, to 
bring about a state of affairs under which it would be 
possible to ingratiate himself with the prisoner. He 
(the detective) spuriously committed acrime. There 
is no better expression for his act. Then he submitted 
solemnly to the farce of an arrest, afterward to a far- 
cical but formally regular trial, and then finally to a 
conviction, which was also spurious and afarce. As 
Shakespeare puts it, this detective played many parts 
in his time, all of which were fictitious throughout. 
Every pretense of his iu the entire proceeding was a 
false pretense, and a travesty upon justice. It was 


resorting to comedy to consummate tragedy. He gave 
himself up to a criminal fraud, which he perpetrated 


uponaman whom the law presumed to be innocent at 
the time, and who had an inalienable right to that pre- 
sumption before all the world by the most sacred rule 
known to jurisprudence, and against any trick or de- 
ception either of the detective’s trade or the district 
attorney’s office. To state the thing baldly, one is 
obliged to say that the business and function of this 
detective was, in the recognized and admitted absence 
of sufficient evidence against the prisoner, to manu- 
facture from that unfortunate man sufficient, if he 
could, to secure a conviction. 

It was a very cold-blooded, crue] and barbarous 
function, and based directly upon instructions to the 
detective from the district attorney’s office to the end 
stated. And the detective found it not only neces- 
sary to play the liar and hypocrite for the purpose in 
view, but found it necessary as well to omit no meas- 
ure or contrivance, no trick or deceit, no resource of 
art or cunning, which promised success to him therein. 
It is not claimed this procedure on his part was novel. 
It is all as old as is the history of detectives. He was 
moreover put upon his mettle. If he had any vanity 
and conceit at all, they were irresistibly appealed to. 
He doubtless resolved not to fail in the attempt. That 
is simply and naturally human. Any thing in fact 
rather than failure here. To the average man, and 
probably the average detective as well, but one more 
humiliating thing exists in the world than failure. It 
is to acknowledge failure. This detective felt that he 
must accomplish the end he had in view at all hazards 
and sacrifices, moral or otherwise. Hence the sacri- 
fices which he made preliminarily. Hence all the 
other sacrifices made in playing a false part to the 
prisoner preparatory to the act of treachery which 
culminated in the recital of the poor wretch’s confes- 
sion on the witness stand when called for the people, 
a recital that was was to make the gallows sure for the 
accused. 

The reader may picture to his mind, if he will, all 





the sacrifices of honorand moral decency made neces- 
sary by and implied in the tricks and arts and devices 
connected with first luring in and then securing the 
confidence of the accused. During all this horrible 
business not a qualm or compunction of conscience 
made itself felt apparently about the detective. Surely 
with a personage so willing to make great moral sac- 
rifices in advance of even the shadow of a result, sac- 
rifices of all sorts would not seem hard things to make. 
They would appear to come easily. Indeed they 
would appear to come so easily that it seems not at all 
necessary for a confession to be made by the accused 
tocall forth any kind of a moral sacrifice from the 
ethically pachydermatous detective. And right there 
and therefore one conviction of the writer is reached. 
to-wit, that so far as relates to alleged confessions of 
persons under accusation, the oath of the average de- 
tective is not as good asthe oath of an honest and 
conscientious man. The latter is not able to doa 
tithe of the dirty things supposed to be essential tothe 
average detective in the pursuit of a suspect. It goes 
without saying that very frequently this detective 
will build up for himself a theory of crime which will 
enslave, befog and befool him utterly, and for which 
he will furnish the most cogent and conclusive cir- 
cumstantial evidence against an accused person, 
wholly innocent. This too isan old story. And the 
ingenuity of the learned district attorney will come to 
the super-smart detective’s assistance with celerity 
and wonderful resources for securing more circum- 
stantial evidence toward conviction. 

But confessions only are here discussed. In refer. 
ence to these, the writer wishes to put to the readers 
of this popular law periodical these significant ques- 
tions: 

Do you, dear reader, think a wily, expert, man-of- 
the-world politician like Jaehne, apprised by public 
rumor that general suspicion was rife against the New 
York Board of Aldermen for 1884, and so abundantly 
put on his guard against betraying himself to asingle 
soul, would, figuratively speaking, thrust his head into 
the lion’s mouth by selecting a detective, to-wit, the 
chief of the New York detective force (mark, reader, 
distinctly, a detective) his confidant—his father con- 
fessor veritably—concerning agrave and very disgrace- 
ful as well as severely punishable crime, committed 
by himself while a member of the suspected board? 
This thing of course is possible; but do not all the 
probabilities of the case point ina direction the utter 
opposite to such an act of egregious folly? Bear in 
mind, reader, that the man had run the gauntlet of 
indiscriminate inspection and criticism several times 
before in his efforts for office against rival candidates 
of more or less strength; had an unsullied record up 
to the hour of his indictment (forthe Schuyler Ham- 
ilton episode was unknown publicly prior to the in- 
dictment), and was generally recognized as shrewd, 
discreet, clever, wide-awake and dexterous. He was 
not a fool. 

Substantially the same measure and test may be ap- 
plied to the man Maxwell. Ifthe latter is guilty he 
might possibly have made a confession to some woman 
or to his sister or his mother, oreven to a bosom friend 
of the male sex, while still in the enjoyment of his lib- 
erty. Butit is not probable that he would choose a 
stranger, of whom he knew absolutely nothing, with 
whom he was not acquainted a year, and while under 
incarceration for a capital crime—in fact with the very 
gallows staring him in the face. The probabilities all 
decidedly point the other way. 

In dwelling upon these considerations concerning 
two notable criminal trials, the writer has almost un- 
consciously drifted out into a peculiar channel of 
thought. He takes the liberty to obtrude a personal 
experience. In the course of sixteen years’ active 
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practice at the bar, he has come to observe with much 
heaviness of heart that the average district attorney, 
at whose beck a pliant if not always over-intelligent 
detective force constantly stands, forgets that in his 
office repose to a large extent judicial functions—for- 
gets that it is not his duty, eitherasa man or as an 
official,to convict the individuals whom he prosecutes; 
that it is his duty only to see in each instance that a 
trial of the accused is had in the interest of law and 
order, to the end that strict justice be done in all 
quarters, whether he (the district attorney) wins his 
case or loses it. The ambition to be successful in the 
criminal matters intrusted to his care, the uncanny 
itch to win his case at all hazards, irrespective of the 
guilt or innocence of the accused, has made the aver- 
age district attorney a veritable Thug, who runs 
amuck every chance he gets among the miserable 
wretches who have had the misfortune to collide with 
the duties of his office. His zeal herein reaches feroc- 
ity. He leaves no human device or contrivance, no 
trick of the barrister’s trade and the special pleader’s 
art untried, to secure aconviction. Hence it comes 
about that innocent men are occasionally hanged. 
Should it be so? 

In the lofty interests of justice, it is hoped a statu- 
tory change may take place here. It is hoped too that 
the average detective, who is as often a knave as he is 
a fool, may have what he has to offer before a court of 
law in the shape of alleged confessions by accused per- 
sons, graduated down to the very modest level of his 
own general veracity and credibility. He is a great 
humbug in the experience of nine out of every ten ob- 
serving men. 

JACOB SPAHN. 


MASTER AND SERVANT— DISCHARGE DURING 
TERM—REMEDY. 


OHIO SUPREME COURT, APRIL 20, 1886. 


JAMES V. BOARD OF CoM'RS OF ALLEN CoUNTY.* 
Where an employee, engaged for a specified time, the wages 
being payable in installments, is wrongfully discharged 
before the expiration of the time, and all wages actually 
earned at the time of the discharge have been paid, an 
action will not lie to recover the future installments as 
though actually earned, but the remedy is by action for 
damages arising from the breach of the contract, and one 
recovery upon such claim is a bar to a future action. 


_— to District Court, Allen county. 


Isaiah Pillars and Prophet & Eastman, for plaintiff 
in error. 


Mead & Townsend, for defendant in error. 


Spear, J. This action is brought to recover for 
wages claimed to be due from the defendant to the 
plaintiff upon a contract made December 13, 1881, 
whereby, in consideration that plaintiff would faith- 
fully and diligently serve the defendant as superin- 
tendent of the stone and brick work in the construc- 
tion of a court-house then in process «of erection at 
Lima, until the stone and brick work should be com- 
pleted, etc., the defendant agreed to employ plaintiff 
as such superintendent during the period aforesaid, 
and to pay him for his services at the end of each and 
every month the sum of $100. The petition avers that 
the plaintiffentered upon the employment and dis- 
charged the duties thereof until April 6, 1882, when al- 
though the stone and brick work was not completed, 
and the plaintiff was, and has since been, ready and 


*6 N. E. Rep. 246. 








willing to perform all the conditions of said agree- 
ment upon his part, the defendant refused to allow 
him so to do,and to pay him therefor, and dis- 
charged him therefrom without any reasonable cause, 
and has since hitherto refused to employ plaintiff for 
the remainder of said term. On the 18th day of Au- 
gust, 1883, plaintiff duly requested defendant to pay 
him his wages due him for his services upon and by 
reason of said contract for the period of two months 
from the 13th day of June, 1882, to the 13th day of 
August, 1882, which defendant refuses to do, whereby 
plaintiff has lost the wages he otherwise would have 
obtained from said employment from said 13th 
June, 1882, to said 13th August, 1882, to his 
damage in the sum of $200, for which, with in- 
terest from August 13, 1882, he asks judgment. The 
answer of defendant sets up in bar an alleged former 
recovery for the same cause of action, between the 
same parties, upon the same contract, at the October 
Term, 1882, of the Court of Common Pleas cf Allen 
county, at which term a judgment upon the merits 
was rendered in favor of plaintiff for $205.30. The pe- 
tition of the plaintiff in the former case is set out and 
is identical with the petition in the present case, ex- 
cept as to time, the pleader averring in the first peti- 
tion loss of wages from April 13, 1882, to June 15, 1882, 
and asking to recover for that. To this answer a de- 
murrer was interposed, which was sustained by the 
Court of Common Pleas and judgment entered for de- 
fendant, which judgment was affirmed by the District 
Court. To reverse this judgment of affirmance the 
present action is prosecuted in this court. 

The question presented is, whether under such a 
contract as is here set out the employee can, after be- 
ing discharged, nothing being due him for wages act- 
ually earned, maintain an action for each installment 
as though earned, upon an allegation of readiness to 
perform the work; or whether his action is simply 
one for damages for the employer’s breach of con- 
tract, and he is limited to one action and one recovery 
forsuch damages. If he can have his option as to 
these remedies, then the cause of action in the first 
petition was not the same as in the present one, and 
the former judgment would not be a bar; if he cannot, 
but is limited to the last-named remedy, to-wit, to 
damages for breach of the contract, then if both are 
based upon the same breach, it would follow that they 
are identical, and that one recovery would necessarily 
exhaust the plaintiff's remedy, and so the former re- 
covery would beabar. There is but one dismissal— 
but one breach—pleaded. The dismissal was one act; 
and as to recovery of damages for that, plaintiff could 
not split up his cause of action, recovering a part of 
damages in one suit and the remainder afterward. He 
must include all that belonged to the cause of action 
in his first petition, so that one suit and one recovery 
should settle the rights of the parties. It would be at 
his own risk and perilif he negligently or ignorantly 
omitted a part of what might properly have been em- 
braced in the cause of action in his first suit. His 
mistake, if he made one, might be matter of regret, 
but that could not change the rule of law. 

The contention in support of plaintiff's claim is that 
neither action was brought to recover damages for 
breach of contract on the part of the board, but the 
plaintiff having his option, upon being discharged, 
either to regard the contract as broken by the conduct 
of the employer and sue immediately for damages for 


its breach, or treat the contract as subsisting for all. 
purposes and maintain an action for each installment - 


as it became due, chose the latter, and this he mighf 
do, because having been discharged without fault on 
his part, his rights were not lessened, nor was he 
bound to treat the contract as afanend. Having this 
choice of remedies, it is insisted one suit to recover 
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upon installments past due at the commencement of 
the action, and judgment thereon, would not bar a 
future recovery upon installments coming due there- 
after. A contrary view, it is argued, would entail 
great injustice. Under it the employee would be com- 
pelled, unless he were content with such meager dam- 
ages as he could prove immediately after his discharge, 
or at most, with less than his real loss, to wait until 
all were due before recovering any thing; and inas- 
much as the objectin contracting for pay by the 
month probably was that he might thus support him- 
self and family, they would be left to suffer while 
waiting for the last imstallment to become due, and 
he would thus be driven in any event to unreasonable 
hardship and to a sacrifice of his rights, because of the 
wrongful act of the employer—a condition of affairs 
which the law would not justify. 

That the doctrine contended for appeals strongly to 
the feelings, and is not without plausibility, would 
seem to be apparent from the statement, and that it 
has met with the favor of courts in several instances 
is apparent from an examination of the cases cited by 
counsel. Still the question remains, does it rest upon 
solid foundation? 

The first case in order of time is that of Gandell v. 
Pontigny, 4 Camp. 375, decided at nisi prius term of 
the King’s Bench by Lord Ellenborough ir 1816. 
Plaintiff was clerk for defendant, at £200 per year, 
payable quarterly. August 11 defendant discharged 
plaintiff, and paid him for half quarter between July 
land August 15. Plaintiff denied the power to dis- 
charge, and offered next day to continue work, which 
defendant declined. Lord Ellenborough’s decision is 
as follows: “If the plaintiff was discharged without 
sufficient cause, I think this action is maintainable. 
Having served a part of the quarter, and being willing 
to serve the residue, in contemplation of law he may 
be considered to have served the whole. The defend- 
ant was therefore indebted to him for work and labor 
in the sum sought to be recovered.”’ 

Jobn William Smith, in his note to Cutter v. Powell, 
2 Smith Lead. Cas., part 1, says that ‘‘a servant 
wrongfully dismissed has his election of three reme- 
dies: First, a special action for breach of contract, and 
this remedy he may pursue at once; second, he may 
wait until the termination of the period for which he 
was employed, and then perhaps sue for his whole 
wages in indebitatus asswmpsit, relying on the doc- 
trine of constructive service;’’ and he cites Gandell v. 
Pontigny. 

Two cases are cited from the Supreme Court of New 
York, where a similar doctrine is held. 

In Huntington v. Ogdensburgh & L. C. R. Co., 
33 How. Pr. 416, decided by James, J., the 
holding is that ‘‘where a person employed for a 
certain term at a fixed salary, payable monthly, is 
wrongfully discharged before the end of the term, he 
may sue for each month’s salary as it becomes due,and 
the first judgment will not be a bar to another action 
for salary subsequently coming due.”’ 

In the case of Thompson v. Wood, 1 Hilt. 96, Ingra- 
ham, J., says: ‘‘ When an agreement of this kind is 
broken the person has his election either to sue for 
his wages as they become due from time to time, or 
to bring one action for damages for breach of the con- 
tract."’ 

This holding that the employee may sue for wages as 
they become due from time to time was not necessary 
to adecision of the case, and was apparently based 
upon the holding of Lord Ellenborough before quoted. 

Straussv. Meertief, 64 Ala. 299; S. C., 38 Am. Rep. 8, 
is to the same effect. Brickell, J., in deciding the 
case, says: “It is not matter of doubt that when a 
contract is made for personal services for a particular 








term at | Menteted wages, if the party emnpeagen: is 
without cause discharged during the term, * * 

he is not compelled to accept the breach of his em- 
ployer as a termination of the contract. He may elect 
to treat it as continuing, and keeping himself in read- 
iness to perform the contract on his part, may recover 
the wages due on the expiration of the term; and if 
the wages are payable by installments, he may sue for 
and recover each installment as it becomes due.’”’ 

Other cases by the same court hold alike doctrine, 
and it seems to have been accepted by the courts of 
Mississippi, Missouri, [llinois and Wisconsin. 

The decisions in these cases appear to rest upon the 
doctrine of ‘constructive service.” In several of 
them it is adopted in words; in others the principle is 
assumed without designating it by that title. If that 
is not their basis, it is difficult to see that they have 
auy. The theory of that doctrine seems to be that in- 
asmuch as the employee holds himself ready to do the 
work, therefore he has done the work; that readiness 
is for all purposes equivalent to performance. For the 
purpose of allowing a recovery in some amount his 
readiness to do and tender of performance may have 
the effect of performance to the extent of putting the 
employer in the wrong; but how can it be said in truth 
that he has done the work?- That he has performed? 
The claim is based upon a fiction, an untruth. There 
is no acceptance of the services; there is no delivery 
of them; the defendant has not had the benefit of 
them; he has not had value received; and upon what 
principle is it that in law he is liable for the agreed 
price when he has not received the commodity which 
he agreed to buy, and the other party has not parted 
with the commodity which he agreed to sell? The 
doctrine of ‘“‘constructive service,’ as applied to a 
case of this character, is one beset with difficulties. It 
requires a plaintiff to assume that to exist which in 
fact has no existence. Heis demanding wages when 
he has rendered no service. The doctrine contradicts 
the very term itself. How can he truthfully aver, as 
in indebitatus assumpsit, that the defendant is indebted 
to him for work and labor done? Averring it, 
how could he prove it? But aside from the matter of 
pleading and proof, in order to recover upon the 
strength of this doctrine the employee must not only 
be willing to perform on his part, but must hold him- 
self in readiness to perform. This implies that he will 
remain idle. Public policy, not to say public morals, 
forbids the encouragement of an idle class. Being 
subject to the universal rule that a person injured by 
the act of another is bound to use ordinary diligence 
to make the damage as light as may be, the discharged 
employee must use ordinary care to obtain employ ment. 
He may not be required to seek elsewhere, or tu en- 
gage in a different industry. But he is bound to use 
ordinary effect to obtain similar employment in the 
same vicinity. At leastif such employment is offered 
he is bound to take advantage of it. It would be a di- 
rect encouragement to idleness to hold that he who 
may have, but refuses, similar service, is entitled to 
full compensation the same as though he performed 
full labor. Thisrule stands squarely across the path 
of ‘“‘constructive service;” for if the workman is 
bound to accept employment of another employer, 
how can he continue ready to resume work under his 
former employer? 

A learned writer, whose valued paper in support of 
the doctrine of ‘constructive service”’ is cited by 
counsel, uses this language: ‘‘The doctrine of con- 
structive service however does not permit an employee 
who has been wrongfully discharged to remain will- 
fully idle during the period for which he had been en- 
gaged.” 

A most singular conception of the groundwork of 
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the doctrine, it seems to us. Being actually at work 
for B., how can he be constructively at work for A.? 
Being required to hold himself in readiness to resume 
his work for A., how can he engage with B.? Engag- 
ing with B., how can he be ready to resume work 
with A.? 

“* Constructive service,” as here sought to be applied, 
never had, as we think, support in principle, and in 
large measure the support heretofore found for it upon 
authority has disappeared. 

The case of Gandell v. Pontigny, after being followed 
in several cases in England, was overruled in Archard 
v. Hornor, 3 Car. & P. 349, which was approved in 
Smith v. Hayward, 7 Ad. & E. 544, and in the later case 
of Goodman v. Pocock, 15 Ad. & FEF. (N.8.) 576. To 
like effect will be found Beckham v. Drake, 2 H. L. 
606, and Emmens v. Elderton, 4 id. 645. 

Mr. Smith’s second proposition in his notes to Cutter 
v. Powell is expressly disapproved in Goodman v. Po- 
cock, Erle, J., giving as a reason why it was not main- 
tainable, that *‘ the servant would not, if it were true, 
be permitted to engagein any other work, and would 
be compelled to remain idle and unemployed, while it 
is undoubtedly the law that he should use due dili- 
gence in seeking other like employment in the same 
vicinity, and not eat the bread of idleness.’’ 

And in Clossman v. Lacoste, 28 Eng. Law & Eq., 140, 
a still later case, Lord Campbell says: ‘ But if the 
contract is entirely broken, and the relation of em- 
ployer and employed put an end to, I agree that 
the party suing ought to allege in his declaration the 
whole gravamen that he suffers by such breach of con- 
tract, that he may recover therein all the damages that 
may inure to him in consequence.”’ 

So that it may not be too much to say that the doc- 
trine of ‘‘constructive service’ has in England, where 
it had its origin, been repudiated, and the law there 
established that a servant wrongfully discharged has 
no action for wages unless something is due for past 
services actually rendered ; and as to any other claim on 
the contract it is for the breach of it, and for his dam- 
ages resulting therefrom, being the ordinary action for 
damages, and not the common-law action of indebita- 
tus assumpsit. 


Nor are the cases in New Yorx heretofore referred 


to now authority in that State. For thissee Moody v. 
Leverich, 4 Daly, 401, where the holding is to the effect 
that a servant wrongfully dismissed cannot wait until 
the expiration of the period, and then sue for his 
whole wages on the ground of constructive service, his 
only remedy being an action for breach of the contract 
of hiring. Also Howard v. Daly, 61 N. Y. 362; 8. C., 19 
Am. Rep. 285, where Gandell v. Pontigny, Thompson v. 
Wood, and the cases in Alabama, Mississippi, Missouri 
and Wisconsin are distinctly disapproved, and the doc- 
trine of ‘‘constructive service’’ declared to be ‘‘so 
opposed to principle, so clearly hostile to the great 
mass of authorities, and so wholly irreconcilable to 
that great and beneficent rule of law that a person dis- 
charged from service must not remain idle, but must 
accept employment elsewhere if offered, that we can- 
not acceptit. * * * The doctrine of constructive 
service is not only at war with principle, but with the 
rules of political economy, as it encourages idleness 
and gives compensation to men who fold their arms 
and decline service equal with those who perform with 
willing hands their stipulated amount of labor.” 

The cases of Chamberlain v. Morgan, 68 Penn. St. 
169; Willoughby v. Thomas, 24 Gratt. 522, Whitaker v. 
Sandifer, 1 Duv. 261; Chamberlain v. McCallister, 6 
Dana, 352, and Miller v. Goddard, 34 Me. 102, show 
that a like view is held by the courts in these States; 
while Wood’s Mayne Dam. 317, 328, and Wood Mast. 
& Serv. 246, 247, indicate that that author considers 





the great weight of authority to be inthe same direc. 
tion. On page 246 of the latter work Mr. Wood uses 
the following emphatic language: * It [the doctrine of 
constructive service] was finally exploded, and the 
doctrine established that a person wrongfully dis- 
charged could not by simply holding himself in readi- 
ness to perform his contract, be regarded as having in 
fact performed it, and thus be entitled to sue for and 
recover his wages for the entire term, but that he 
must be restricted in his recovery to the amount of 
his actual loss. The action in such cases is not for 
wages, but for damages for breach of contract. It 
cannot with any propriety be claimed that an action 
for wages can be sustained when the servant has in 
fact rendered no service. Such a doctrine is in de- 
fiance of the meaning of the term, and rests upon no 
solid foundation either in principle or policy.” 

See also an instructive paper by Mr. Thornton, of 
the Indianapolis bar, on this subject, in 8 South. Law 
Rev. 432; and fora full discussion of the present case 
see the able opinion of the judge who presided in the 
Common Pleas, reported in 9 Law Bulletin, 186. 

To sustain the doctrine of ‘‘constructive service” 
would bein effect to hold that the contract is one 
which could be enforced specifically; for if after dis- 
charge, and after the employer had repudiated the 
contract on his part, and laid himself liable to full 
damages for its breach, the employee could treat 
the contract as subsisting infsuch sort as to recover 
upon installments as wages earned when in fact they 
were not earned, and recover as each came due, the 
result would be a specific performance of the contract, 
and that too by a multiplicity of suits. Surely no law- 
yer would seriously ask a vourt of equity to specifi- 
cally enforce a contract which in its nature gives to 
the aggrieved party so plain and full a remedy at law 
in an action for damages. 

Asa result from the authorities, as well as upon 
principle, we are satisfied that in such a contract as 
the one in the case at bar, where the employee is 
wrongfully dismissed, but all wages actually earned 
up to that time are paid, the only action the employee 
has, whether he bring it at once or wait until the en- 
tire period of hire has expired, is one for damages for 
the breach of the contract, and the measure of dam- 
ages will be the loss or injury occasioned by that 
breach; and one recovery upon such claim, whether 
the damages be denominated loss of wages or damages 
for breach, isa bar to a future recovery. 

The judgment of the District Court is affirmed. 

[See Richardson v. Eagle Machine Works, 78 Ind. 
422; S. C., 41 Am. Rep. 584.—Ep.] 


—_—»—__—_. 


LIBEL— CANDIDATE FOR JUDICIAL PREFER- 
MENT— PRIVILEGED COMMUNICATION. 


PENNSYLVANIA SUPREME COURT, JAN. 25, 1886. 


Briees v. GARRETT.* 


A. was a chairman of an association of citizens of Philadel- 
phia known as the “‘Committee of One Hundred,” a po- 
litical organization confined to matters of a municipal 
character. B. was acandidate for re-election to judicial 
place. At a meeting of the ‘Committee of One Hundred,” 
at which several newspaper correspondents were present, 
A. presented a letter, at the same time announcing that 
he had received it from a city ex-official, and further 
stating the nature of the contents; he then handed the let- 
ter tothe secretary with instructions to read it, which 
was done. The letter alleged that it was by the charge of 


*4 East. Rep’r, 874. 
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B. to the jury in a certain case that a $200,000 steal had 
been made possible, etc.; the accusation was given exten- 
sive notoriety through the channel of the local newspaper 
press, and B. was defeated at the election. In point of 
fact, the case referred to was neither tried before B., 
nor was it tried inthe court of which he wasa judge, 
Held, in an action for libel brought by B. against A., that 
the communication was privileged. 


RROR totbe Court of Common Pleas, No. 1, of 
Philadelphia county. The opinion states the case. 
There was a nonsuit below. 


Amos Briggs, for plaintiff in error. 


George H. Earle, Jr., and Richard P. White, for de- 
fendant in error. 


Paxson, J. This was an action fora libel. The 
plaintiff was nonsuited in the court below, and this 
writ of error was_taken to the refusal of the court to 
take it off. 

It is necessary to an intelligent discussion of the law 
of the case that we should premise it by an accurate 
statement of the facts. I take them as given by the 
plaintiffin his history of the case, or proved by his wit- 
nesses upon the trial. 

During the year 1882, the plaintiff was an associate 
judge of the Court of Common Pleas, No. 4, for the 
county of Philadelphia. Inthe month of September 
of that year he was nominated for re-election to that 
office. At that time there was in existence in the city 
of Philadelphia a voluntary association of citizens 
known as the ‘‘Committee of One Hundred,” of 
which the defendant, Philip C. Garrett, was the chair- 
man. Itis unnecessary, and perhaps would be im- 
proper, in a judicial opinion, to discuss the object and 
work of that committee. It is sufficient for the pur- 
poses of this case to say that it was composed of gen- 
tlemen of the highest respectability, and that its ob- 
ject was political, confined however generally to mat- 
ters of a municipal character. The rights of the com- 
mittee, whether as a body or as individuals, were pre- 
cisely those of any other citizens—neither more, 
neither less. Ata public meeting of the committee, 
held on the 16th day of October, 1882, at which the re - 
porters of the city papers were in attendance, and in 
their presence and hearing, the defendant stated that 
he had received a letter from an ex-city official, in 
which it was stated that it was only by the charge of 
Judge Briggs to the jury that the $200,000 steal in the 
Hart creek sewer case had been made possible. The 
defendant then handed the letter to the secretary of 
the committee with the remark that the secretary 
would read the letter. The secretary then read the 
letter aloudinthe presence and hearing of all pres- 
ent. It was as follows: 

**10, 11, ’82. 
“ Puiurp C. GARRETT, Esq., President of the Commit- 
tee of a Hundred: 

“My Dear Sir—The Hart creek sewer steal of 
$200,000 was only made possible by Judge Briggs’ 
charge to the jury. See the charge and reflect on the 
facts. In the first place, the specifications were drawn 
for the express purpose of driving off all but ring bid- 
ders. Second, there was no effort made to hold the 
contractor to the specifications. He was allowed to 
tooth the bricks, when the specifications called for 
racking back. Third, the specifications called for a 
sewer impervious to water, when it was in evidence 
that a large number of crevices would hold a happy 
family of animals. Fourth, all the measurements 
were made by city officials in favor of the contractor. 
In one measurement the sewer was measured $80,000 
too long. 

“ Your obedient servant, 
“T. J. LOVEGROVE, 
“One of the Hart Creek Sewer Experts.” 








The writer of this letter was a mechanical expert 
and at one time had been an official in the service of 
the city. It was not denied that he wasa reputable 
citizen. It is equally clear that Judge Briggs did not 
charge the jury in the Hart creek sewer case. It was 
not even tried in his court, and it was conceded that 
thecharge of thelearned judge who did try it was 
fair, impartial, and in every way proper. Upona mo- 
tion for a new trial his rulings were unanimously sus- 
tained by the court in banc. 

Mr. Lovegrove, the writer of the letter, when on the 
stand acknowledged that the letter, so far as it con- 
nected Judge Briggs with the sewer case, was a mis- 
take, and that it was his (Lovegrove’s) mistake. He 
further stated that he did not communicate with Mr. 
Garrett, directly or indirectly, about the letter before 
sending it. It also appeared that a few days after the 
letter was read to the committee, Mr. Garrett received 
acommunication stating that it was Judge Fell and 
not Judge Briggs who tried the sewer case, which let- 
ter was read in the same way and with the same pub- 
licity before the committee by Mr. Garrett. 

The court below, upon this state of facts, held that 
the letter came within the class ot privileged commu- 
nications in which malice is not presumed, and as no 
actual malice was proved upon the trial, entered a 
judgment of nonsuit, which judgment the court in 
banc subsequently sustained. 

In what follows we shall consider merely the respon- 
sibility of the defendant for his part of this transac- 
tion. We have nothingto do with Lovegrove, the 
writer of the letter, who originated and set forth the 
charge against Judge Briggs. The defendant must 
answer precisely as any other citizen and voter. 

Was the lettera libel? Welistened to an ingenious 
and labored argument at bar to show that it was not. 
It may be that a trained lawyer, reading it with care, 
would understand that the judge in his charge to the 
jury was constrained by the law, or the state of the 
evidence before him, to charge in the way he did, 
although the result might be an unrighteous verdict. 
This is often the case and yet no blame can be im- 
puted to the judge. But would the public so regard 
it? There was no allegation that the object of the let- 
ter was to commend the action of Judge Briggs in the 
Hart creek sewer case. That it was intended as a re- 
flection is too plain for argument, and assuming the 
statements contained in the letter to be true, regard 
being had to the excited state of the public mind at 
that timein reference to municipal corruption, we 
can understand that it would havea damaging effect 
upon the public mind. Those who knew Judge Briggs, 
and the perfect integrity with which he carried him- 
self in his high office, would not be influenced by such 
a letter. 

It is not necessary however in the view we take of 
the case to discuss this question at length. We shall 
assume the letter to be actionable unless excused by 
the circumstances attending its publication. 

This brings us face to face with the question, in 
what manner and to what extent the fitness of a can- 
didate for a public office may be discussed by the peo- 
ple whose votes may elect or defeat him. It is a ques- 
tion of supreme importance, involving on the one 
hand the liberty of the press; on the other the rights of 
the people to be secure in their property and reputa- 
tion. Both are provided for in article 1, section 7 of 
the Constitution, which declares: ‘‘The printing 
press shall be free to every person who may under- 
take to examine the proceedings of the Legislature or 
any branch of government, and no law shall ever be 
made to restrain the right thereof. The free commu- 
nication of thoughts and opinions is one of the invalu- 
able rights of man, and every citizen may freely 
speak, write and print on any subject, being respon- 
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sible for the abuse of that liberty. [No conviction 
shall be had in any prosecution for the publication of 
papers relating to the official couduct of officers or 
men in public capacity, or to any other matter proper 
for public investigation or information, where the 
fact that such publication was not maliciously or neg- 
ligently made shall be established to the satisfaction 
of the jury, and in all indictments for libels the jury 
shall have the right to determine the law and the facts 
under the direction of the court, as in other cases.’’] 

The portion of the section inclosed in brackets is 
new; the balance thereof is to be found in the Con- 
stitution of 1838. The new portion refers only to a 
trial upon an indictment for libel, and does not apply 
to a civil action to recover damages. Barr v. Moore, 87 
Penn. St. 385. Its discussion at present is therefore 
unnecessary. 

The right of the citizen here given to ‘‘ freely speak, 
write or print,” is as broad as language can make it, 
with the single limitation that he shall be responsible 
for the abuse of that privilege. Did Mr. Garrett abuse 
it? 

When Judge Briggs accepted the nomination as a 
candidate for re-election to the judicial station which 
he then filed, he threw outa challenge to the entire 
body of voters of the county of Philadelphia, to can- 
vass his qualifications and fitness for that position. 
That involved in the “ fierce light that beats upon the 
bench,” not only his official conduct for the term about 
closing, but generally his fitness for the position of 
judge. In this may be included many things beyond 
mere legal knowledge. A man may be a learned law- 
yer and yet be wholly unfit for judicial station. There 
may be faults of temper, mental idiosyncrasies, and 
such manner of walk and conversation in private life, 
as a people, jealous of the reputation of their judiciary, 
would never tolerate. If therefore these are elements 
proper for consideration in forming an estimate of 
judicial character, they are proper subjecta for discus- 
sion within the limits defined by the Constitution, 
What those limits are, I shall endeavor, as briefly as 
the importance of the subject will allow, to point out 
so far as they affect this case. As preliminary to this 
discussion, it may not be out of place torefer to the 
latest deliverance of this court upon this subject. It 
will be found in Ex parte Steinman & Hensel, 95 Penn. 
St. 220. In that case the plaintiffs in error, who were 
editors of a newspaper, as well as members of the bar, 
were disbarred by the court below for publishing an 
article in their newspaper reflecting on the official con- 
duct of the court: The order was reversed by this 
court in an opinion by the late Chief Justice Shars- 
wood, in the course of which he said: ‘“ Judges, in 
1835, were appointed by the governor, and their ten- 
ure of office was during good behavior. There might 
then be some reason for holding that an appeal to the 
tribunal of popular opinion was in all cases of judicial 
misconduct a mistaken course and unjustifiable in an 
attorney. The proceedings by impeachment or by ad- 
dress were the course, and the only course, which 
could be resorted to to effectually remedy the sup- 
posed evil. To petition the Legislature was then the 
proper step. To appeal to the people was to diminish 
confidence in the court and bring them into contempt 
without any good result. We need not say that the 
case is altered and that it is now the right and the 
duty of a lawyer to bring to the notice of the people 
who elect the judges every instance of what he be- 
lieves to be corruption or partisanship.” 

A lawyer, by reason of his constant intercourse with 
the court, has greater facilities for forming a correct 
opinion of the character of the judge. But he has no 
higher right to comment thereon than has the citizen 
who elects him, and whose life, liberty and property 
may depend upon his official action. 








In considering Mr. Garrett's liability for what oe. 
curred on the 16th of October, we must confine our- 
selves to his own acts. He made no charge against 
Judge Briggs, nor did he indorse one. He had no 
knowledge or information in regard to the subject- 
matter of the charge, nor did he profess to have. He 
received a letter from a reputable citizen, addressed to 
him as chairman of the committee, containing certain 
statements about Judge Briggs, then a candidate be- 
fore the people for re-election. If true, the matter 
was important, and proper for public information. 
The plaintiff conceded this. The letter was intended, 
as its address plainly indicates, not for Mr. Garrett 
individually, but for the committee. He was merely 
the conduit through whicu it was to pass. What did 
he do? Asbefore stated he said to the committee 
that he had received aletterfrom an ex-city official 
containing a charge, specifying it against Judge 
Briggs. This was true; he had received such a letter, 
and it did contain such a charge. He then, in the 
usual course of business, handed the letter to the secre- 
tary with instructions to read it, and it was read. 
This isthe sumof Mr. Garrett’s offending. Much 
stress was laid upon the fact that the reporters were 
present and that the letter was scattered broadcast 
over the country next morning by the press. But for 
this the newspapers were responsible, and whether 
their act was justitied or otherwise is a matter for 
which Mr. Garrett cannot be held responsible. [t was 
not his act. 

Was Mr. Garrelt justified in giving the letter to the 
committee in the manner he did? As it was nota 
private letter, but addressed to the committee through 
him, he might perhaps have questioned his right to 
withhold it from those for whom it was intended. 
But we will not decide the case upon such a narrow 
point as this. We preferto meet the broad question 
presented by the record. 

As before observed, Mr. Garrett had no knowledge 
as to the truth of the matters alleged in the letter. 
The plaintiff contends he had no right to make public 
its contents without having first made an investiga- 
tion into the facts, and the words in the letter, ‘‘see 
the charge and reflect on the facts,’’ were pressed upon 
our attention as being calculated to put him upon in- 
quiry. But we do not place such a construction upon 
this language. It was intended to emphasize the 
charge contained in the letter, not to express a doubt 
as to its truth. 

On the other hand the defendant contended that the 
letter was a privileged communication; that it was 
written iu good faith; that it was sentto Mr. Garrett, 
and by him communicated to the committee in good 
faith, and fora proper purpose; that if true, the mat- 
ters alleged were proper for public information; that 
if untrue, it was still privileged unless the parties 
knew it to be false, and therefore malicious. The 
plaintiff admits that if it was privileged no recovery 
can be had without proof ofactual malice. There was 
no proof of actual malice upon the trial, and it is 
almost unnecessary to say that the law does not imply 
malice ina privileged communication. 

This brings us to the vital question in the cause,was 
this letter a privileged communication? 

We are met here with the inquiry, is falsehood priv- 
ileged? Lanswer no. A lieis never privileged. It 
always has malice coiled up within it. When aman 
coins and utters a lie, or when he repeats it knowing 
it to be false, the law implies malice, and he cannot 
shelter himself behind the doctrine of privileged com- 
munications. I may illustrate this by the familiar in- 
stance of an inquiry into the character of a servant. 
If I say I believe him to beathief upon information 
derived from others, or from facts and circumstances 
within my own kuowledge; in other words, if my 
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statement is based upon probable cause, the communi- 
cation is privileged, and I am not responsible, even 
though it should appear I was entirely mistaken. If 
on the contrary, [ knowingly and falsely accuse him 
of dishonesty, such charge is not privileged, and I am 
liable in damages for the consequences of such state- 
ment. 

We have no concern with the knowledge or motive 
of the writer of the letter. Conceding for the purposes 
of this case that every word contained therein is false, 
and was known to be so by the writer; that it was 
sent out of pure malice to injure and defame Judge 
Briggs, no such knowledge was brought home to Mr. 
Garrett, nor is there any thing in the case from which 
it would justly be imputed to him. So far as he is 
concerned it was a mistake, nothing more. The dif- 
ference between an honest mistake made in the pur- 
suit of a proper object, and a willful falsehood coined 
for the purpose of deception, is so palpable that we 
may well be excused from dwelling upon it at length. 
It is mistakes, not lies, that are protected under the 
doctrine of privilege. 

A communication to be privileged must be made 
upon a proper occasion; from a proper motive, and 
must be based upon reasonable or probable cause. 
When so made in good faiththe law does not imply 
malice from the communication itself as in the ordi- 
nary case of libel; actual malice must be proved be- 
fore there can be a recovery. And whether a com- 
munication be privileged or not is a question for the 
court, not the jury. 

An action for libel is upon all fours with an action 
for a malicious prosecution. The latter is but an ag- 
gravated form of an action for libel, asin it the libel 
is sworn to before a magistrate. The cases make no 
distinction between them. When therefore a man 
may charge another under oath before a magistrate 
witha high crime, without responsibility therefor, 
provided he acts upon probable cause, surely he may, 
upon probable cause, charge a candidate fora public 
office with an act, which if true, would render him an 
unfit person to receive the suffrages of the people. 
And if probable cause exists in either case, the ques- 
tion of malice becomes of no importance. It is use- 
less tocite the authorities upon this point; they all 
agree. I will refer however in passing to Chapman v. 
Calder, 2 Harr. 365; Winebiddle v. Porterfield, 9 Penn. 
St. 137; Travis v. Smith, 1 id. 234. 

Before I proceed further I will notice some of the 
cases in which the principle has been applied. 

In Gray v. Pentland, 2 S. & R. 23, it was held that 
accusations preferred to the governor against a person 
in office are so farin the nature of judicial proceed- 
ings, that the accuser is not held to prove the truth of 
them. It is excused if they did not originate in mal- 
ice, and without probable cause. In other words, that 
the accusations were privileged and raised no pre- 
sumption of malice. It was not contended in that 
case, nor do I know that it has been in any other, that 
aman may use the cloak of a privileged communica- 
tion as a cover for malice and falsehood. 

In Marks v. Baker, 12 Rep’r, 530, the principle is 
thus stated by the Supreme Court of Minnesota: 
“The rule is that a communication, made in good 
faith upon any subject-matter in which the party 
communicating has an interest, or in reference to 
which he has a duty, public or private, either legal, 
moral or social, if made to a person having a corre- 
sponding interest or duty, is privileged; that in such 
case the inference of malice is cast upon the person 
claiming to have been defamed.”’ To the same point 
are Quinn v. Scott, 22 Minn. 456; Laughton v. Bishop 
of Sodor, L. R., 4 P. C. 495; Toogood v. Spyring,1 C., 
M. & R. 193; Harrison v. Bush, 5 E. & B. 344; Add. 
Torts, § 1091; Moak’s Underhill Torts, 146. If fairlv 





warranted by any reasonable occasion or exigency and 
honestly made, the communication is protected for 
the common convenience and welfare of society. 
Toogood v. Spyring, supra. It is sufficient to confer 
the privilege that the matter is of public interest to 
the community. Kelly v. Tungling, L. R., 1Q. B. 699; 
Purcell v. Sowler,1C. P. D. 731; Palmer v. Concord, 
48 N. H. 211; Cooley Torts, 217. And where the sub- 
ject-matter is of interest to tax payers the communi- 
cation is privileged if made in good faith. Smith v. 
Higgins, 16 Gray, 251; Brush v. Prosser, 11 N. Y. 347. 
Where the communication is privileged, plaintiff must 
show that it was not true and that defendant had no 
reasonable grounds to believe that it was true. Mce- 
Intyre v. Bean, 18 Up. Can. Q. B. 540. When the com- 
munication is privileged and made or used in good 
faith, the plaintiff must sue the original slanderer, not 
him who repeats it in good faith. Derry v. Hand- 
ley, 16 L. T. (N. 8.) 263. I conceive the law to be, that 
though that which is spoken or written may be inju- 
rious to the character of the party, yet if done bona 
fide, as with a view to the investigation of a fact in 
which the party is interested, it is not libellous. Lord 
Ellenborough in Delany v. Jones, 4 Esp. 191. If there 
is probable cause, it is of no consequence that the libel 
was malicious. Streety v. Wood, 15 Barb. 105; Cook v. 
Fill, 3 Sandf. 350; Klinek v. Colby, 46 N.Y. 427; Brad- 
ley v. Heath, 12 Pick. 163. In an action fora libellous 
communication to the appointing power, held, that 
the principles applicable for suits fora malicious pros- 
ecution govern, and probable cause is a full defense. 
Howard v. Thompson, 21 Wend. 319; Thorn v. Blanch- 
ard, 5 Johns. 508. In case of a privileged communica- 
tion, probable cause is a bar to the suit. Chapman v. 
Calder, 14 Penn. St. 365. Charges made by a tax payer 
ata public meeting are privileged. Spencer v. Amer- 
ton, 1 Moody & Rob. 470. One of the strongest cases 
of privilege is that of Brett v. Watson, 20 Week. Rep. 
723, where the defendant was employed to find out 
the character of a house. He was informed that it 
was a house of prostitution, and it was false. He re- 
peated what he had been told to others, his object be- 
ing bona fide to ascertain the character of the house. 
It was held that his communication was privileged. 
It is needless to multiply authorities. The doctrine of 
the foregoing cases is fully recognized in our own cases 
of Gray v. Pentland, 28. & R. 28, 430, 420; Fliteraft v. 
Jenks, 3 Wh. 158; Chapman v. Calder, 2 Harr. 265; 
Brockerman v. Keiser, 5 Clark, 152. 

A number of authorities were cited by the plaintiff, 
which he contended were in conflict with the forego- 
ing. Among others was Barr v. Moore, 87 Penn. St. 
385. The most that can be made of that case is that it 
ruled that the publication in question was not privi- 
leged, and therefore was governed by the ordinary 
law of libel. No one doubts the accuracy of that rul- 
ing. The article was not only a libelupon its face; it 
was utterly false—was coined by the party who pub- 
lished it, without even a pretense that there was prob- 
able or reasonable ground to believe the charges were 
true. The pretense that it was proper for public infor- 
mation was a mere cloak to coverup malice, and to 
publish a falsehood for political effect. That case was 
decided upon sound principles and does not touch the 
onein hand. The language of the court must be con- 
sidered in connection with its facts. 

Rowand v. Decamp, 96 Penn. St. 493, also cited by 
plaintiff, was an action of slander against a public of- 
ficer. Thecharge was that he was a “ damned thief,” 
and that “ifany of the borough bonds—meaning the 
Boro of Verrona bonds—came into his hands—mean- 
ing the plaintiff's—he would steal them and run away 
with them.”’ It wasnot shown that the charge was 
true, or that there was probable cause to make it. As 
before observed mere lies are not privileged. A man 
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may not charge a public officer with being a thief, 
knowing it to be false, and in the absence of reason- 
able, probable cause, the scienter will be presumed. 
Malice follows of course. Public officials are not out- 
laws, to be hounded and maligned at the will of every 
person wko may have incurred their enmity, and no 
well-considered case has so decided. There is no room 
for the application of the doctrine of privilege to such 
instances. 

Some stress was laid upon the fact that even if the 
reading of the letter to the Committee of One Hun- 
dred was excusable on the ground of privilege, the 
privilege was taken away because of the presence of 
the reporters, and Parsons v. Sinyey, 4 F. & L. 247, was 
cited in support of this view. But the circumstance 
was overlooked that the reporters were also citizens 
and voters, they had the same interest in the fitness 
of Judge Briggs for judicial station as had the com- 
mittee or any other citizens. If it was proper to read 
the letter at all, it was proper to doso in their pres- 
ence and hearing. 

Hamilton v. Eno, 81 N.Y. 126, and several other 
cases cited to show that to falsely accuse a public offi- 
cer of a crime is not privileged, are wide of the mark. 
Supposing the letter to impute crime to Judge Briggs, 
whether it be misbehavior or corruption in office, we 
must not lose sight of the fact that Mr. Garrett made 
no such charge. He madeno charge whatever. All 
he said was that some one else had madea charge in 
writing, stating briefly what Judge Briggs has been 
charged with, giving the name of the writer and the 
letter itself to the committee. How widely this dif- 
fers from originating a false charge is plain to the dul- 
lest comprehension. I call attention to the facts of 
the case again that we may not be led astray upona 
false issue. 

The case narrows itself down to this: Conceding 
that a public officer, or a candidate for a public office, 
may not be falsely and maliciously charged with crime, 
or with any thingelse injurious to his reputation, 
have the voters whose suffrages he solicited the mght 
to canvass and discuss his qualifications, openly and 
freely, without subjecting themselves to fine or im- 
prisonment, or a ruinous suit for damages? Ifthe 
voters may not speak, write or print any thing but 
such facts as they can establish with judicial certainty, 
the right does not exist, unless in such form thata 
prudent man would hesitate to exercise it. Is not the 
fact that a candidate is charged with crime by repu- 
table citizens a matter proper for public information? 
Suppose in the case in hand the charge against Judge 
Briggs had been one for which he might have been in- 
dicted, is it possible that when two or three voters are 
gathered together, or where two or three hundred 
are assembled to consider his fitness for his office, the 
fact that such a charge had been made may not be 
stated by one voter tothe other without the peril of 
being mulcted in damages in case the charge should 
subsequently appear to be unfounded? And this for 
an office for which the incumbent or the candidate 
should be like Cesar’s wife? A man’s reputation may 
be bad upon many points that it would be difficult to 
prove. Solongas he remains in private life it mat- 
ters little. But when he becomes a candidate for 
office, even his private vices may become a matter of 
public concern. There are some official positions as 
to which the people are properly jealous of the char- 
acter of those who aspire to them. The judicial office 
is one of these, and it is not too much to say that there 
are many private vices which the people would not 
tolerate, if openly and notoriously indulged in by a 
judge. They would tear the ermine from his shoul- 
ders and hurl him from the bench. If then a candi- 
date be a person of evil repute in the sense that it af- 








fects his fitness for the office which he seeks; if re- 
spectable citizens honestly so believe and so state, 
may not such statement be repeated by others in con- 
nection with the canvass, at proper times and upon 
proper occasions without the penalty of a libel suit? 
If not, we have indeed fallen upon evil times, and our 
boasted freedom is but adelusion. The principle con- 
tended for here, if sustained by this court, would put 
a padlock upon the mouth of every voter, and intelli- 
gent free discussion of the fitness of public men for 
office would cease. It would be a burden too griey- 
ous to be borne, and the people would be swift to re- 
verse our decision, either by an act of Assembly, or if 
necessary, a change in the organic law. 

However unfounded the statements in the letterare 
now acknowledged to be, it is clear to our view that 
Mr. Garrett had probable cause for handing it to the 
committee, and had the charge been of acriminal na- 
ture, there was probable cause for a prosecution. 

Referring to the three tests of privileged communi- 
cation, to which I have already alluded, they will all 
be found in this case. The occasion was a proper one, 
The meeting was composed of a body of citizens and 
voters assembled for the very purpose of considering 
the merits of candidates for office. At such meeting 
it certainly was the right, if not the duty, of any per- 
son present to state any fact bearing upon the fitness 
of either of said candidates for the positions they re- 
spectively aspired to. The circumstance that one of 
the candidates had been charged by a reputable citizen 
with conduct which was not consistent with aproper 
performance of official duty wasa fact which every 
elector present had a right to know and to state. For 
aught that appears, it was done from a proper motive, 
and we have already said it was based upon probable 
cause. It was a mistake, but an honest one, and cor- 
rected as soon as discovered. It was a subject of just 
annoyance to Judge Briggs, and if the law does not 
furnish himthe redress he seeks, it is because of a 
rule of public policy of far more importance than the 
inconvenience of a single citizen. That rule requires 
that free discussion, especially upon political topics 
and candidates, shall not be so hampered as to make 
its exercise dangerous. Therule furnished no shelter 
forthe malicious libeller of private character, but it 
will not impute malice to one who honestly acts upon 
information received from other reputable citizens. 
We are accustomed so to act in all the affairs of pri- 
vate life, and if we restrain it in public matters we 
afford protection to allthe rogues and thieves who 
may, by their own cunning or the negligence of the 
people, get into public office. In the enforcement of 
all general rules, there will always be cases of indiv- 
idual hardship. But this is the sacrifice which the in- 
dividual must make for the public good, just as the 
soldier is shot down in battle to preserve for others the 
blessings of free government. Speaking of myself, I 
would rather endure undeserved reproach, than by 
any act of mine to impair arule of so much import- 
ance to the public welfare. The people, sometimes 
hasty, are in the end always just, and will not long 
permit any public man to remain under a cloud unless 
it is one of his own raising. 

Judgment affirmed. 

Mercur, C. J., and Gordon and Sterrett, JJ., dis- 
sented. 


NEW YORK COURT OF APPEALS ABSTRACT. 

PLEADING—CONDITION PRECEDENT— PRESENTATION 
OF CLAIM.—The complaint in an action against the city 
of Buffalo must contain an allegation that the claim 
had been presented to the common council and that 
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forty days had expired since its presentation. The 
court in Nagel v. City of Buffalo, 34 Hun, 1, in con- 
sidering the statute in question, seemed to think its 
requirement was in the nature of a conditon subse- 
quent or proviso having no necessary connection with 
the proper statement of a cause of action, but we 
think they erred in their conception of the nature of 
the provision. Neither its language nor its object is 
analogous to those provisions authorizing the defense 
of the statute of limitations or other special or par- 
ticular defenses constituting conditions subsequent 
which may or may not occurin particular cases, and 
must therefore be averred, to authorize the court to 
take cognizance of them. In Graham v. Scripture, 26 
How. 501, an action upon a judgment which was pro- 
hibited by statute, except upon leave of the court first 
had, it was held that the allegation of such leave must 
be averred and proved by the plaintiff. It was heldin 
Taylor v. Mayor, 83 N. Y. 625, that a similar provision 
in the charter of New York constituted a condition to 
the maintenance of an action against the city,although 
in that case it was also held that it did not in terms 
apply to the use of a claim by way of set off or recoup- 
ment in an action brought by the city against the claim- 
ant. The case of Porter v. Kingsbury is analogous to 
the case in hand. There suit was brought upon an 
undertaking on appeal which the statute directs shall 
“not be mantained,”’ until ten days after service of 
notice of the entry of judgment of aflirmance upon 
the appellant. It was held that performance of the 
requirement was a condition precedent and must be 
alleged in the complaint. Section 1309, Code of Civ. 
Pro. ; Porter v. Kingsbury, 5 Hun, 597, affirmed, 71 N. 
Y. 588. There the act required to be performed con- 
stituted no part of the cause of action, but was pro- 
vided, as in this case, to shield tbe parties liable from 
cost and trouble in case of their willingness to pay the 
claim without suit after notice given. It is immate- 
rial whether a condition be imposed in the statute giv- 
ing aright of action, or be provided by contract, or 
exists by force of some principle of common or statute 
law, the complaint must by the settled rules of plead- 
ing state every fact essential to the cause of action as 
well as those necessary to give the court jurisdiction 
to entertain the particular proceeding. The dictwmin 
Minick v. Troy, 83 N. Y. 516, with reference to a simi- 
lar requirement, that it was necessary for the plaintiff 
to “ show in the first instance that the claim for which 
the action was brought was presented to the comptrol- 
ler,” accords with our present views and is further 
supported by the case of Fish v. Mayor, 67 N. Y. 73, 
where the liability arose under the statute authoriz- 
ing the city tu acquire lands by right of eminent do- 
main. The act there provided for compensation by 
the city and authorized suit to be brought therefor 
upon an award and “after application first made to 
the mayor,” etc., ‘‘for payment.” It was held that 
this requirement constituted a condition precedent to 
the maintenance of an action. The liability to pay in 
that case existed by force of the Constitution, and the 
statute only regulated the method by which the 
amount was to be determined and the mode of enforc- 
ing payment thereof. The case does not, in principle, 
seem to be distinguishable from that under discussion. 
We are also referred toa number of decisions inthe 
courts of our sister States upon statutes quite similar 
to that of the Buffalo charter, in which the want of an 
allegation of presentation and demand has been held 
demurrable. Jones v. Minneapolis, 31 Minn. 230; Ben- 
have v. Pine Valley, 53 Wis. 527; Maddox v. Randolph 
Co., 65 Ga. 216; Marshall Co. v. Jackson Co., 86 Ala. 
613. We agree with the conclusions reached in those 
cases. April 27, 1886. Reinig v. City of Buffalo. Opin- 
ion by Ruger, C, J, 








UNITED STATES SUPREME COURT AB- 
STRACT. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—PARTNER- 
SHIP— DISSOLUTION — SURVIVOR — OMISSION OF AS- 
SETS.—(1) One of two partners dying, the survivor, an 
insolvent, executed a deed of trust for the benefit of 
the firm creditors, in which certain preferences as to 
payment were made. Held, that the surviving part- 
ner has power to execute such a deed. When the part- 
nership is dissolved by the death of one partner, the 
surviving partner is entitled to the possession and 
control of the joint property for the purposes of clos- 
ing up its business. Wickliffe v. Eve, 17 How. 469; 
Shanks v. Klein, 104 U. S. 18. To that end, and for 
the purpose of paying the joint debts, he may, ac- 
cording to the settled principles of the law of partner- 
ship, administer the affairs of the firm, and by sale or 
other reasonable disposition of its property, make pro- 
vision for meeting its obligations. He could not other- 
wise properly discharge the duty which rests upon 
him to wind up the business, and pay over to the rep- 
resentative of the deceased partner what may be due 
to him after a final settlement of the joint debts. Itis 
true, that in many cases, where, for instance, the sur- 
viving partner is not exercising due diligence in set- 
tling the partnership business, or is acting in bad 
faith, the personal representative of the deceased 
partner may invoke the interference of a court of 
equity, and compel such a disposition of the partner- 
ship effects as will be just and proper; this because as 
between the partners, and therefore as between the 
surviving partnerand the personal representatives of 
the deceased partner, the joint assets constitute afund 
to be appropriated primarily to the discharge of part- 
nership liabilities; though not necessarily, and under 
all circumstances, upon terms of equality as to all the 
joint creditors. But while the surviving partner is 
under a legal obligation to account to the personal 
representative of a deceased partner, the latter has no 
such lien upon the joint assets as would prevent the 
former from disposing of them forthe purpose of 
closing up the partnership affairs. He has a standing 
in court only through the equitable right which his in- 
testate had, as between himself and the surviving 
partner, to have the joint property applied in good 
faith for the liquidation of the joint liabilities. As 
with the concurrence of all of the partners the joint 
property could have been sold or assigned for the bene- 
fit of preferred creditors of the firm,the surviving part- 
ner—there being no statute forbidding it—could make 
the same disposition of it. The right to do so grows 
out of his duty, from his relations to the property, to 
administer the affairs of the firm so as to close up its 
business without unreasonable delay; and his author- 
ity to make such a preference—the local law not for- 
bidding it--cannot, upon principle, be less than that 
which an individual debtor has in the case of his own 
creditors. (2) It is however contended that the assign- 
ment in question was void because of the fraudulent 
omission from the schedule by Moores of certain prop- 
erty which constituted a part of the partnership as- 
sets, and was appropriated by him to his own use. But 
this fraud upon the part of Moores did not affect the 
rights of the assignee and of the beneficiaries of the 
trust, who were ignorant of the fraud of the grantor. 
Such seems to be the established doctrine of the Su- 
preme Court of Arkansas. In Hempstead v. Johns- 
ton, 18 Ark. 140, the rule announced by the Supreme 
Court of Arkansas isin harmony with the settled doc- 
trines of this court, and accords with sound reason. 
Marbury v. Brooks, 7 Wheat. 566, 557; Brooks v. Mar- 
bury, 11 id. 78, 39; Tompkins v. Wheeler, 16 Pet. 106, 
118. There was nothing upon the face of the deed to 
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Emerson to indicate that it was made for any other 
purpose, than in good faith, to make provision for the 
payment of certain debts held against the grantor as 
surviving partner, first, debts due to the preferred 
creditors, and then debts held by other creditors. If 
the intentional omission by the grantor of certain 
property from his schedule, and his appropriation of 
it to his own use. was sucha fraud as would vitiate 
the deed, where the assignee or the preferred credit- 
ors have previous notice of such omission, that result 
cannot happen when they were ignorant of the fraud 
at the time they accepted the benefit of the convey- 
ance. April 12, 1886. Emerson v. Senter. Opinion by 
Harlan, J. (6Sup. Ct. Rep. 981.] 


CLOUD ON TITLE—JURISDICTION—REMEDY AT LAW. 
—(1) Where a debt originally due to the United States 
by virtue of an assessmeut of an internal revenue tax 
has been merged in the tax sale and purchase in pur- 
suance thereof by the United States, the United 
States hold the legal title to the land, and have a full, 
complete, and adequate remedy at law in the action 
of ejectment against the original owners in possession, 
or against any grantee in possession who became such 
subsequent to the assessment of the tax. (2) Where 
the local statute gives the remedy bya bill in equity 
to remove a cloud upon a legal title, without requir- 
ing the complainant to obtain prior possession, it may 
be administered in appropriate cases by the courts of 
the United States, but there is no statute in Tennes- 
see givingan equitable remedy in such cases. (3) 
Equity in such cases has no jurisdiction, unless its aid 
is required to remove obstacles which prevent a suc- 
cessful resort to an action of ejectment, or when after 
repeated actions at law, its jurisdiction is invoked to 
prevent a multiplicity of suits, or there are other 
specific equitable grounds for relief. Bills quia timet, 
such as this is, toremove acloud from a legal title, 
cannot be brought by one not in possession of the real 
estate in controversy, because the law gives a remedy 
by ejectment, which is plain, adequate, and complete. 
This is the familiar doctrine of this court. Hipp v. 
Babin, 19 How. 271; Ellis v. Davis, 109 U. S. 485; Kil- 
lian v. Ebbinghaus, 110 id. 568; Fussell v. Gregg,113 id. 
550, 555. April 26, 1886. United States v. Wilson. 
Opinion by Matthews, J. [6 Sup. Ct. Rep. 991.] 


CoURTS — TERRITORIAL — ORGANIZATION. — Rev. 
Stat., § 1908, provides: ‘‘The judicial power of Ari- 
zona shall be vested in a Supreme Court and such in- 
ferior courts as the legislative council may by law pre- 
scribe.’’ Held, that a County Court having civil and 
criminal jurisdiction, whose judgments and decrees 
the Supreme Court has a right to review on appeal, is 
an inferior court, as recognized in the above act. 
April 26, 1886. Ex parte Lothrop. Opinion by Waite, 
Cc. J. (6 Sup. Ct. Rep. 984.] 


GUARDIAN AND WARD—SALE UNDER ORDER OF PRO- 
BATE COURT — DISPENSING WITH BOND — CONSTITU- 
TIONAL LAW—DEPRIVATION OF PROPERTY.—Where a 
sale of land by a guardian took place under order of 
the Probate Court, and the proceedings were regular 
andin properform, save that the court dispensed 
with the giving of a bond by the guardian, undera 
certain requirement of the statute, the failure to fur- 
nish this bond did not render the sale void. The fail- 
ure to require the bond being a question of procedure 
merely, is not a breach of the constitutional provision 
against deprivation of property ‘‘ without due process 
of law.” The bond in question was matter of pro- 
cedure only, and if it ought to have been required, the 
court erred in ordering the sale without having first 
caused it to be filed and approved. At most, this was 
an error of judgment inthecourt. The constitutional 
provision is: ‘‘Norshall any State deprive any per- 





son of life, liberty, or property without due process of 
law.’ Certainly a State cannot be deemed guilty ofa 
violation of this constitutional obligation simply be- 
cause one of its courts, while acting within its juris- 
diction, has made an erroneous decision. The Legis- 
lature of a State performs its whole duty under the 
Constitution in this particular when it provides a law 
for the government of its courts, while exercising 
their respective jurisdictions, which if followed, will 
furnish the parties the necessary constitutional pro- 
tection. All after that pertains to the courts, and the 
parties are left to the appropriate remedies for the 
correction of errors in judicial proceedings. May 10, 
1886. Arrowsmith v. Harmoning. Opinion by Waite, 
C.J. [6Sup. Ct. Rep. 1023.] 


INSANITY — INTOXICATION — BURDEN OF PROOF— 
EQUITY PLEADING — ANSWER UNDER OATH — DEED— 
CONSIDERATION—BASTARD — UNDUE INFLUENCE.—(1) 
Evidence that a person was incompetent to transact 
business while he was drunk does not go to prove his 
incapacity when sober. (2) The burden of proof rests 
on one alleging the incapacity of a party who executes 
aconveyance. (3) Ifa plaintiff in equity is unwilling 
that the answer should be evidence against him, he 
must expressly waive the oath of the defendant in bis 
bill. (4) A deed froma father for the benefit of an 
illegitimate child is upon a good consideration. (5) 
Undue influence for which a deed will be annulled 
must be such as that the party executing it has no free 
will, but stands in vineu/is. April 26, 1886. Conley 
v. Nailor. Opinion by Woods, J. [6 Sup. Ct. Rep. 
1001.) 


MUNICIPAL CORPORATIONS — BONDS —- PREFERRED 
CREDITORS — CONSTITUTIONAL LAW.—The relator re- 
covered a judgment against the city of New Orleans, 
and entered into a compromise by which it was agreed 
that he should release certain attachments against the 
city, and that a portion of his claim should be paid in 
bonds of thecity issued to pay its floating debt. The 
board controlling the issue of these bonds refused to 
issue them, because the funds of the city had been ap- 
propriated to the payment of its bonded debt, and 
the surplus, after discharging said debt, was to be ap- 
propriated to the payment of executory judgments 
against the city. Held, that a legislative act authoriz- 
ing a city to appropriate itsentire property and reve- 
nues, except what is necessary to carry on the city 
government, to the payment of one class of debts over 
others equally entitled to recognition, is unconstitu- 
tional. April 19, 1886. Board of Liquidation of the 
City or New Orleans v. United States. Opinion by 
Field, J. (6 Sup. Ct. Rep. 995.] 


NEGOTIABLE INSTRUMENT — DEMAND NOTE — REA- 
SONABLE TIME.—A demand note is payable within a 
reasonable time after date, and in States where by 
statute “reasonable time” is defined, such a note, if 
not presented for payment before the lapse of the 
time specified in the defining statute, is overdue, so as 
to subject any one taking it to all defenses to which it 
would be open in the hands of the payee. Morgan v. 
United States, 113 U.S. 476,501; Losee v. Dunkin, 7 
Johns. 70; Sylvester v. Crapo, 15 Pick. 92; Dennett v. 
Wyman, 13 Vt. 485; Camp v. Clark, 14 id. 387; see also 
Chartered Mercantile Bank v. Dickson, L. R., 3 P. C. 
574, 579. May 10, 1886. Paine v. Central Vt. R. Co. 


PARDON—CLAIMS OF PERSONS ENGAGED IN REBEL- 
LION.—On the 3d of March, 1861, S. H. resided at El 
Paso, Texas, and was in active sympathy with those 
who were inciting to rebellion. In April, 1861, he 
joined the insurgents, and then and afterward fur- 
nished them with supplies, money, and means of 
transportation to carry on their invasion. On the 3d 
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of November, 1865, the president granted to him a full 
pardon and amuesty for all offenses committed by 
him arising from participation, direct or implied, in 
the rebellion. Upon a petition filed by his adminis- 
trator in the court of claims, claiming certain sums as 
due to him for flour, corn, and forage delivered to the 
United States before April 15, 186], and certain sums 
for flour, corn, and forage delivered after that date, 
held, that as to the demand for the first, the claimant 
is excluded by the provisions of joint resolution No. 
46, approved March 2, 1867, and that as to the claim 
which accrued after April 13, 1861, there was nothing 
due to the claimant. April 26, 1886. Hart v. United 
States. Opinion by Blatchford, J. [6 Sup. Ct. Rep. 961.] 


PARTNERSHIP — DOWER IN PARTNERSHIP LANDS— 
PRIORITY OF PARTNERSHIP DEBTS —- ACCOUNTING — 
LIMITATION OF ACTIONS.—(1) In equity, lands which 
are partnership property are liable for the debts of the 
partnership prior to any claim of the widow or heirs 
of a deceased partner, and a surviving partner hasa 
right, if the firm is indebted to him, to hold such 
property until he is paid. (2) While a lapse of eighteen 
years would ordinarily bar asuit for an account of 
partnership transactions, yet where a surviving part- 
ner, to whom the firm is indebted, holds the partner- 
ship property, he has a right to hold it until it is paid, 
whether he be barred from suing on his claim or not. 
Being in possession, heis not affected by the statute 
of limitations, which runs, if against any one, against 
the representatives of the deceased partner in relation 
to their right to call him to account. If a pledgee 
holds property as security for a debt, the statute of 
limitations does not affect his right to hold the pledge 
until the debt is paid; it does not authorize the 
debtor toclaim the pledge without paying the debt. 
The creditoris in possesssion. If the statute runs 
against any one (so faras relates to the pledge), it 
runs against the pledgor. The creditor, by operation of 
the statute, may lose his right of action for a personal 
judgment against the debtor, but he has a right to 
hold on to the pledge until the debt is paid. It is the 


debtor’s concern to see that he does not lose his right. 


to redeem the pledge. So amortgagee in possession, 
if satisfied with the mortgage security, need have no 
anxiety about the statute of limitations. That is the 
concern of the mortgagor. Unless he redeems in 
proper time he will lose his equity of redemption. The 
same rule applies in the case of partnership property 
in the possession of the surviving partner. He has a 
right to hold it until the debts of the firm are paid, 
and if the firm is indebted to him, he hasa right to 
hold it until he is paid. It is true, it is his duty to 
dispose of the partnership property, and settle the 
partnership debts. But that is a duty to which he may, 
at any time, be compelled by the representatives of 
the deceased partner; and although his neglect or de- 
Jay iu winding up the concern may expose him to the 
animadversion of the court, and to the vigorous exer- 
cise of its power to compel him to do his duty, it will 
not relieve the partnership assets in his hands from the 
lien of the partnership debts. Being in possession of 
those assets, he is not affected by the statute of limita- 
tions. If the statute runs against anybody, it rnns 
against the representatives of the deceased partner in 
relation to their right to call him to account. The 
proposition that the partnership property can be 
taken out of the surviving partner’s hands, and dis- 
tributed among the several partners and their repre- 
sentatives without a settlement and payment of the 
partnership debts, including auy balance due the sur- 
viving partner himself, is a proposition that equity 
will not for a moment entertain. The other side, it is 
true, have prevailed at law; but they cannot prevail 
inequity. It would be strange, indeed, if the princi- 





pal capitalist of the firm, who advanced much the 
largest amount of money in the concern, should be 
brought in debt to his copartner. The thing is un- 
reasonable on its face, and it cannot stand the test of 
a juridical examination. April 26, 1886. Clay v. Free- 
man. Opinion by Bradley, J. (6 Sup. Ct. Rep. 964.] 

PATENTS — SPECIFICATIONS — IMPROVEMENT.—Let- 
ters-patent for an improvement on a patented inven- 
tion will not be declared void because they include 
such patented invention. Mere improvement will not 
relieve from the charge of infringement. It is only 
the patentee of an original invention who may object 
to the use of his invention. The grant of letters-pat- 
ent is prima fucia evidence that the patentee was the 
first inventor of the device described in the letters- 
patent, and of its novelty. Letters-patent to Wallick, 
dated May 25, 1875, for an ‘‘improvement in apparatus 
for enameling mouldings,” not proven invalid for 
prior use and want of novelty. April 12, 1886. Cantrell 
v. Wallick. Opinion by Woods, J. [6 Sup. Ct. Rep. 
970.) 

-——— INFRINGEMENT—QUESTION FOR JURY — TRIAL 
—DIRECTING VERDICT.-—-(1) Whether the specifications 
of a patent, and the drawings and the publication in- 
troduced to show prior use, in an action at law to re- 
cover damages for infringement of a patent, describe 
the same thing, is matter of fact, to be submitted to 
the jury under suitable instructions from the court. 
It is error to instruct the jury to find a verdict for the 
defendant where there is evidence upon both sides of 
the issue, and where, had theissue been submitted to 
the jury,and a verdict found for the plaintiff, it 
would not be set aside for insufficiency of evidence. 
April 19, 1886. Keyes v. Grant. Opinion by Matthews, 
J. (6Sup. Ct. Rep. 974.] 

PILOTS—CONSTITUTIONALITY OF GEORGIA PILOTAGE 
LAWS—COASTWISE VESSELS.— (1) Section 1512 of the 
Code of Georgia, relating to pilotage, contains dis- 
criminations between vessels sailing between the ports 
of the same State and vessels sailing between the 
ports of different States, and is in conflict with sec- 
tion 4237 of the Revised Statutes of the United States; 
and the provisions of said sectiun 1512 not being sep- 
arable so as to reject the unconstitutional exceptions 
merely, the whole section must be treated as annulled 
and abrogated. (2)The United States Statutes ex- 
pressly except coastwise steam-vessels from the regu- 
lations established by the laws of any State, requiring 
vessels entering or leaving the ports of such State to 
take apilot licensed by the laws of such State, and 
the owners of such vessels may take any pilot licensed 
under the authority of the United States, without re- 
gard to the State regulations. April 26, 1886. Spraigue 
v. Thompson. Opinion by Matthews, J. [6 Sup. Ct. 
Rep. 988.] 

REMOVAL OF CAUSE—FEDERAL QUESTION.—Where 
a State begins a suit in its own courts to recover taxes 
levied under its laws on the property of a corporation 
created by its power, and the corporation sets up the 
defense that the State had no power to tax the fran- 
chises of the corporation derived from the acts of Con- 
gress, and that the statute under which the taxes were 
levied violated article 14 of the amendments of the 
Constitution of the United States, such suit is remov- 
able to the Federal courts, without regard to the vali- 
dity of the claim set up. April 26, 1886. Southern Pac. 
R. Co. v. State of California. Opinion by Waite, C. J. 
(6 Sup. Ct. Rep. 993.] 


—_——_>_—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


Crv1L DAMAGE ACT—SUPPORT OF PLAINTIFF'S PAU- 
PER SON—MEASURE OF DAMAGES.—(1) The voluntary 
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assumption by a father of the support of an indigent 
grown-up son may be regarded as the performance of 
a legal obligation, and expenditures to a proper extent 
within the limié which could be laid down by compul- 
sion, are as valid charges, and may be considered as 
on the same footing as if they had been compelled by 
law to save the public the expense of supporting a pau- 
per; but beyond such limit the expenditures are to be 
regarded as the result of the father’s generosity, and 
in an action by him against a liquor seller by whose 
wrongful act the son was rendered helpless, and thus 
dependent upon him, the jury are not to be asked to 
award damages to that extent. (2) The jury, in esti- 
mating the son's probability of life, must not regard 
the standard applied to more sound and healthy lives, 
but base such probabilities upon his own condition 
and prospects. (3) In estimating the period of the 
support, it is error not to limit the period of support 
by the age of the father, upon whose death the sup- 
port would not fall onthe estate. (4) The jury should 
not consider the question of sufferings, either bodily 
or mental, on the part of either the son or his parents. 
(5) Ifa plaintiff brings an action on shares with his 
counsel, the defendant cannot be made responsible in 
damages aggravated on that account. Mich. Sup. Ct., 
May 6, 1886. Clinton v. Laning. Opinion by Camp- 
bell, C. J. [28 N. W. Rep. 125.] 


CONTRACT—VOIDABLE FOR INTOXICATION.—A con- 
tract made by one who is so drunk as not to know 
what he is doing is voidable only, and not void. The 
court, in charging the jury, said upon the subject of 
rescission, and the condition of the plaintiff the time 
the trade was made: ‘If he was so drunk that he did 
not know what he was about the contract would be void, 
and so no rescission of the contract would be needed. 
He could replevy his property without any rescission, 
because there would be no contract to rescind.’’ 
This was error. A contract entered into by a person 
who is sodrunk as not to know what he is doing is 
voidable only, and not void, and may therefore be 
ratified by him when he becomes sober. Story Sales, 
§15; Benj. Sales, 45; Bish. Cont., § 304; Matthews v. 
Baxter, L. R., 8 Exch. 152; Caulkins v. Fry, 35 Conn. 
170; Foss v. Hildredth, 10 Allen, 76-79; Van Wyck v. 
Brasher, 81 N. Y. 260; Warnock v. Campbell, 25 N. J. 
Eq. 485; French v. Freneh, 8 Ohio, 214; Noel v. Karper, 
53 Penn. St. 97; Dulany v. Green, 4 Har. (Del.) 285; 
Cummings v. Henry, 10 Ind. 109; Cory v. Cory, 1 Ves. 
Sr. 19; Pitt v. Smjth, 3 Camp. 33; Newell v. Fisher, 
11 Smedes & M. 431; Reynolds v. Waller, 1 Wash. (Va.) 
164; Menkins v. Lightner, 18 [ll. 282; Taylor v. Pat- 
rick, 1 Bibb, 168; Broadwater v. Darne, 10 Mo. 277; 
Hutchinson v. Brown, 1 Clarke Ch. 408; Story Cont. 
27, 28; Chit. Cont. 153, 154. Mich. Sup. Ct., May 12, 
1886. Carpenter v. Rogers. Opinion by Sherwood, J. 
[28 N. W. Rep. 156. 

ORDER IN A LANGUAGE UNFAMILIAR TO SIGNER 
—PAROL EVIDENCE.—In an action upon an alleged con- 
tract forthe purchase of a reaper, as evidenced by an 
order in English signed by defendant, parol evidence 
is admissible to show that defendant was not familiar 
with that language, and that in the transaction he re- 
lied altogether upon the words and good faith of the 
agent selling the reaper, who procured the signing. 
Of course it was a question for the jury to determine 
whether the defendant entered into the contract rely- 
ing upon representations made by Rice at the time, 
that the machine only weighed 600 pounds or there- 
abouts. That was a material fact,and might have 
been the sole inducement for the defendant to give 
the order. If such a representation was made, the de- 
fendant certainly, under the circumstances, had the 
right to rely upon it astrue. It is idle to say that 
Rice did not know the representation to be false, if he 





made it. He was a dealer in these machines, and 
knew their weight. Underthe charge of the court it 
is apparent the jury found the defendant’s version of 
the transaction true; that the order did not express 
the real contract; that the defendant was induced to 
assent to it by reason of fraud practiced upon him by 
Rice. That being the case, the defendant was not 
bound to accept the reaper and pay for it. This court 
has held that a note negotiable in form, to which the 
maker’s signature was procured by fraud as to the 
character of the paper, and where the maker was not 
guilty of negligence, was void even in the hands of an 
innocent holder. See Walker v. Ebert, 29 Wis. 194; 
Kellogg v. Steiner, id. 626; Butler v. Carns, 37 id. 61; 
Griffiths v. Kellogg, 39 id. 290. This case presents 
much stronger grounds for the application of such a 
rule. Here the action is between the original parties 
to the contract. Wis. Sup. Ct., May 15, 1886. Gross v. 
Dragon. Opinion by Cole, C.J. [28 N. W. Rep. 141.] 


EVIDENCE—PAROL—COLLATERAL AGREEMENT.—De- 
fendant signed a contract for the purchase of light- 
ning rods at a price stipulated in the contract. He 
was induced to sigu this upon the representation that 
it was to be used as an advertisement only, having 
made a parolagreement for the purchase on very dif- 
ferent terms from those recited in the contract. 
Held, that parol evidence was not admissible to vary 
the contract. It is proper to say here that there is no 
clain that defendant was in any manner deceived or 
misled as to the contents of the instrument which he 
signed. Byits terms the instrument is an express 
agreement by defendant to buy the rods and points, 
and to pay forty cents per foot for the latter, and he 
knew when he signed it that it contained these pro- 
visions, and he admits that it expresses the real con- 
tract which the parties entered into in every particu- 
lar, except as to the price which he was to pay for the 
property. His proposition now is to prove by parol 
that the instrument was signed and delivered fora 
purpose entirely different from that expressed in it; 
that while by its terms it appears to be a contract be- 
tween the parties with reference to the subject about 
which they actually contracted, it was not intended 
by them as the evidence of their agreement. We think 
it entirely clear that this cannot be done. The parties 
having deliberately declared in the instrument that it 
was executed for one purpose, cannot be permitted to 
show by parol that it was executed for an entirely dif- 
ferent object, and defendant having deliberately 
agreed in writing to pay the prices named for the 
property, cannot be permitted to prove by parol that 
his undertaking was different. The rule which for- 
bids thisis elementary, and we need not cite authori- 
ties sustaining it. It may be that defendant was in- 
duced by misrepresentations of plaintiff's agent to bind 
himself to pay agreater price for the property than he 
intended to pay; but he signed and delivered the in- 
strument with knowledge of its contents. Whatever 
of hardship there is in the case is the result of his own 
indiscretion, and the courts cannot set aside the set- 
tled rules of the law to protect men from the conse- 
quences of their folly. Iowa Sup. Ct., April 22, 1886. 
Hutton v. Maines. Opinion by Reed, J. [28 N. W. 
Rep. 9.] 


INSURANCE—LIFE—POLICY BY FATHER FOR SON— 
ASSIGNMENT. —The beneficial interest in a pol- 
icy of insurance procured by a father on} his 
life for the benefit of and payable to his minor 
son, vests in the son upon the delivery of the 
the policy; and a subsequent assignment of the policy 
by the father as security for his own debt conveys no 
title. If the son joins in the assignment, he may 
avoid it, but he must pay the assignee the premiums 
necessarily paid by him to keep the policy in force 
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while it wasin his possession. The minor’s assign- 
ment, though voidable, was valid until it was disaf- 
firmed by him. The bank was rightfully in possession 
of the policy, and the assignment was an implied re- 
quest and authority to do what was necessary to keep 
it in force and protect the insurance. The payment 
of the premiums by the bank, necessary to keep the 
policy on foot, was by the implied request and’author- 
ity of H. F. Whittle, and for his benefit, and may be 
treated as made in his behalf; and by claiming and 
receiving the benefit of the payments, he ratified them 
and became liable to the bank therefor. Unity Mut. 
L. Assur. Ass’n v. Dugan, 118 Mass. 219; Hall v. But- 
terfield, 59 N. H. 354; Bartlett v. Bailey, id. 408. N. 
H. Sup. Ct., March 12, 1886. City Savings Bank v. 
Whittle. Opinion by Clark, J. [138 Atl. Rep. 645.] 


MUTUAL—CHANGING BENEFICIARY.— Where 
the by-laws of a mutual benefit association, in the na- 
ture of alife insurance company, provide that upon 
the death of a member the benefit shall be paid to his 
direction, the member may change his beneficiary by 
surrendering his certificate of membership and procur- 
ing 2 new one made payable to the person therein 
named. N. H. Sup. Ct., Dec. 12, 1885. Barton v. Provi- 
dent Mutual Relief Association. Opinion by Allen, J. 
[5 East. Rep. 7.] 


MARRIAGE—SEPARATE ESTATE OF WIFE.—A_ wife’s 
earnings made by keeping boarders, selling butter and 
in other ways connected with her husband’s property, 
cannot be regarded as her separate estate. Iowa Sup. 
Ct., April 25, 1886. Hamill vy. Henry. Opinion by 
Beck, J. [28 N. W. Rep. 32.] 


MASTER AND SERVANT—NEGLIGENCE—DYNAMITE 
MAGAZINE.—A master is bound totake heed that he 
does not, through his own want of care, expose his 
servant to unnecessary risks aud dangers; but the 
question whether there was negligence in putting a 
dynamite magazine where its explosion killedan em- 
ployee engaged in the ordinary discharge of his duty, 
iu no way connected with the magazine, or whether 
the explosion was the result of an accident which no 
ordinary human foresight could provide against, and 
hence for which no one could be held responsible, was 
for the jury. Ought the company’s superintendent to 
have known, that in placing the magazine where it was 
placed, he was exposing the men engaged in operating 
the road, as wellas others, toa danger to which they 
ought not to have been exposed? The question is not 
whether he did have knowledge of the peculiar prop- 
erties of the material which he was intrusted to han- 
dle, for his ignorance in this particular would be no 
excuse for the company, but whether the agent thus 
intrusted ought to have been one who knew that dyn- 
amite was from its nature liable to accidental explo- 
sions such as could not be ordinarily foreseen or pro- 
vided against. We would indeed be unwilling to as- 
sume that either Yardly or Armstrong knew that he 
was subjecting these laboring men to a danger so 
frightful. They may, like the men themselves, have 
entertained the idea that dynamite.could not be ex- 
ploded but by the ordinary method of percussion. But 
as we have said, this ignorance, if ignorance it was, 
will not excuse the company, for there was a duty 
resting upon it to know, so far as it was possible to 
know, the character of the material which it placed in 
the hands of its agents. In this we are not to be un- 
derstood as pronouncing upon the chemical charac- 
teristics of dynamite, for about it we know little or 
nothing, or as charging negligence on the company or 
itsagents. The act of putting the magazine where it 
was may have been prudent, or at least not unreason- 
ably imprudent, and the explosion may have been the 
result of au accident which no ordinary human fore- 





sight could provide against, hence one for which no 
one can be held responsible. But however this may be, 
the matter is, under all the evidence, for a jury, and 
to a jury it must be referred. -Penn. Sup. Ct., March 
29, 1886. Tisswe v. Baltimore & O. R. Co. Opinion by 
Gordon, J. [3 Atl. Rep. 667.] 


NEGLIGENCE—INJURY BY EAVES-DRIP.—Where two 
buildings are situated near each other upon lots adja- 
cent, and the eaves of one come within a few inches 
of the side or wall of the other, and the owner of one 
building has no eaves-trough, gutter or other conduc- 
tor for carrying off the rain or water falling upon his 
building, held, that an action will lie against him for 
any damage to the adjoining building, or its contents, 
caused by the water falling on the roof and discharged 
against the wall of such adjoining building, on ac- 
count of the absence of the proper eaves-trough, gut- 
ter or other conductor to curry off such water. Upon 
the trial the court, over the objection of plaintiff be- 
low, charged the jury as follows: ‘‘ While buildings 
are necessary for business and the habitation of man, 
and essential forall affairs and uses in business,yet the 
owners of them are called upon to exercise the highest 
degree of care to prevent their becoming a nuisance to 
others, and it is the duty of the owner and occupier of 
a building ona division line to keep gutters or other 
appliances for the discharge of water from the roof of 
his building, in proper repair and condition, to carry 
off the water that collects thereon, and he is bound to 
have them of sufficient capacity to carry off the water 
that may fall in storms likely to occur. And if in 
this case the defendant—and whether he did or not is 
for you to determine—for any cause that could have 
been prevented, and by the exercise of ordinary care, 
failed to carry the water from his roof, whereby the 
building or property of the plaintiff was damaged, as 
alleged in the petition, the defendant is liable for all 
the consequences resulting from such defects or acts, 
unless the same resulted fromextraordinary or acci- 
dental circumstances."’ This instruction was unfor- 
tunate in the language employed, and was very liable 
to mislead the jury. All the evidence shows that the 
defendant below had no gutters or other appliances 
to catch and carry off the rain or water falling on his 
west roof; therefore itis clear that he did not exer- 
cise any care to prevent the water falling upon his 
own roof from being discharged upon the wall of 
plaintiff. No principle is more firmly established 
than that contained in the familiar maxim, sic wtere 
tuo ut alienum non laedas; and if the water from the 
defendant’s roof fell upon the plaintiff's building on 
account of the neglect of defendant to have a trough 
or gutter, or some other conductor, to the injury of 
plaintiff's wall and hardware, the defendant is liable. 
Kans. Sup. Ct., April 9, 1886. Hazeltine v. Edgmand. 
Opinion by Horton, C. J. [10 Pac. Rep. 544.] 

ACTION FOR DEATH—CONTRIBUTORY NEGLI- 
GENCE OF DECEASED.—In an action by a wife as ad- 
ministratrix against a railway company to recover 
damages for the death of her husband at a railroad 
crossing, it must be made to appear that the deceased 
was without contributory negligence; and where 
there is no direct evidence, the facts and circum- 
stances must be such as toat least justify the infer- 
ence that such was the case. It was absolutely essen- 
tial that there should have been some evidence exhib- 
iting the conduct of the deceased in approaching the 
crossing. In order to uphold the verdict it must have 
affirmatively appeared, either directly or circumstan- 
tially, that he was free from contributory fault. Did 
he look or listen for the train, or did he continue on 
in a jog trot without thought of impending danger 
until horrified by the sight of the train, which was 
inevitably rushing upon him? Upon the plaintiff's 
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case these questions are left to be determined by con- 
jecture. It is said, because nothing appears to the 
contrary, we are bound to presume that the deceased 
was in the exercise of proper care. This would be to 
supply by presumption that which an unbending rule 
of law requires should be established by proof. The 
principles of law pertaining to actions of this nature 
Were discussed in the recent case of Cincinnati, H. & 
{. Ry. Co. v. Butler, 103 Ind. 31. It can hardly be nec- 
essary to recur to them again. It may suffice to say, 
since it is the established rule of this court, as it is of 
the courts inalarge majority of the States, that it 
must be affirmatively shown that the injured party 
was in the exercise of due care at the time the acci- 
dent occurred. At least it must be made to appear that 
want of care on his part in no way contributed to bring 
about theinjury or helped to produce the accident, 
for which compensation is sought. Toledo, W. & W. 
Ry. Co. v. Brinnigan, 75 Ind. 490. ‘* Where the cir- 
cumstances point just as much to the negligence of 
the deceased as to its absence, or point in neither direc- 
tion, the plaintiff should be nonsuited.’”’ Warunerv. N. 
Y., ete., R. Co., 44. N. Y. 465; Cordell v. Ry. Co., 75 id. 
330; State v. Me. Cent. R. Co., 76 Me. 356; Losen v. 
Same, 77 id. 85; Hinckley v. Cape Cod R., 120 Mass. 
257. The facts and circumstances illustrating the con- 
duct of the injured person at the time of the accident 
must be made to appear. If from those the inference 
can bedrawn that proper caution was exercised, it 
may be said the presumption of contributory negli- 
gence has been affirmatively removed. Ind. Sup. Ct., 
April 20, 1886. Indiana, B. & W. Ry. Co. v. Greene. 
Opinion by Mitchell, J. [3 Atl. Rep. 603.] 


——— CONTRIBUTORY—COMMUNICATION OF FIRE— 
LEAVING COMBUSTIBLES ON AND NEAR RAILROAD.—It 
is a question for the jury whether placing lumber 
within the railroad’s right of way, where lumber was 
usually piled, is an act of contributory negligence. 
The plaintiff's lumber was piled near the depot 
grounds, one pile being placed eight or ten feet within 
the right of way, with the debris near and about it. 
The lumber was placed there for shipment, but the 
plaintiff had not notified the defendant that he in- 
tended to ship it, nor had he procured its consent to 
pile any lumber on its grounds. He states that he 
cleared the ground where his lumber was piled of all 
refuse or inflammable material. But it said that he 
was guilty of gross negligence in piling his lumber 
where he did, without taking any precaution to pro- 
tect it against fires by having a watchman on the 
ground to look afterit. On the other hand, it is said 
that there is nopretence that the lumber was set on 
fire by sparks from the engine, or otherwise than by 
fire communicated to it from the right of way; that 
the business of the defendant at that station was the 
shipping of lumber products; and for that purpose 
lumber, shingles, bark, ties, etc., had to be piled some- 
where near the right of way for the convenience of 
loading them on the cars; that this lumber was in 
fact piled at the usual and customary place of deposit- 
ing lumber intended for shipment; that the pile 
placed within the right of way did not essentially in- 
crease the danger to the balance of the lumber, or add 
to the combustible material which was the real cause 
of the spreading of the fire. Whether the plaintiff 
acted with ordinary care and prudence, under the cir- 
cumstances, in placing his lumber where he did, was, 
we think, a question for the jury. In view of the 
facts, we do not feel justified in affirming as a matter 
of law that he was guilty of contributory negligence. 
The court told the jury there could be no recovery if 
the plaintiff, by failing to employ a person to watch 
his lumber, or in placing a portion of it within the 





right of way, or in any manner whatever was guilty 





of negligence which contributed to the loss; thus sub- 
mitting the question of the plaintiff's negligence as a 
fact for the jury to determine. This, we think, wag 
the proper course to pursue. We have examined caseg 
cited by defendant’s counsel to the point that the 
plaintiff assumed the risk incident to placing his lum. 
ber in such close proximity to the ground, and think 
they fail to sustain his position. Wis. Sup. Ct., May 
15, 1886. Gibbons v. Wisconsin Valley R. Co. Opin- 
ion by Cole, C. J. (28 N. W. Rep. 170.] 


NEGOTIABLE INSTRUMENT—ACTION FOR INTEREST 
WITHOUT DEMAND.—Where the interest on a promis- 
sory note is due at a time certain, an action may be 
maintained therefor without previous demand, and 
though the principal is not due. Me. Sup. Ct., April 
24,1886. Howe v. Bennett. Opinion per Curiam. [8 
Atl. Rep. 661.] 


——— NOTICE OF PROTEST—DEPOSIT IN LETTER BOX. 
—Street letter boxes ure a legal part of the post-office 
system, and the deposit of a letter in one of them is 
equivalent to a deposit at the post-office. Abb. Trial 
Ev. 453, 454; Bank v. De Groot, 7 Hun, 210; Pearce y, 
Langfit, 101 Penn. St. 107. Mich. Sup. Ct., May 12, 1886. 
Wood vy. Callaghan. Opinion by Morse, J. [28 N. W. 
Rep. 162.] 


PARENT AND CHILD—CLAIMS FOR SUPPORT—REQUI- 
sites.— Where parties sustain the relation of parent 
and child, in order to entitle either to recover for sup- 
port furnished the other, it must appear that such 
support was furnished under an express contract, or 
under such circumstances as show a mutual expecta- 
tion of the parties. An examination of the cases shows 
that no definite rule has been or can be laid down in 
regard to what the circumstances must be to showa 
mutual expectation to pay for such services or sup- 
port; and that each case in this respect is made to 
turn largely upon its own peculiar circumstances. The 
case of Sprague v. Waldo, 38 Vt. 141, decides thata 
son-in-law is treated the same as a son in this respect. 
As said by Chief Justice Shaw in Guild v. Guild, 15 
Pick. 129, and approved in Andrus vy. Foster, 17 Vt. 
556, the party thus related, stopping with the other, 
may sustain either one of three relations: that of a 
servant, a boarder, or a visitor. Where the relation is 
that of a visitor, no expectation of pay for board or 
incidental services exists. If either of the other rela- 
tions is established, an expectation of pay arises un- 
der the circumstances represented. We cannot regard 
the intestate’s relation to the plaintiff on these several 
occasions, while stopping with her son-in-law and 
daugbter, sometimes at the request and invitation of 
the daughter, as other than that of a visitor. It would 
becrime against nature and humanity to give to all 
the courtesies, favors and visits that are exchanged be- 
tween parents and children the mercenary quality of 
dollars and cents. The courts have universally re- 
fused to give such a quality to such transactions, and 
have especially guarded against allowing the surviving 
party to change such transactions into one of dollars 
and cents against the estate of the deceased party. Vt. 
Sup. Ct., April 23, 1886. Sawyer v. Hebard’s Estate. 
Opinion by Ross, J. [3 Atl. Rep. 529.] 


RAILROAD—LIABILITIES FOR INJURIES ON STATION 
GROUNDSs.—A railroad company is not bound to exer- 
cise so high a degree of care in regard to the condition 
of its station grounds as it is in the condition and 
management of its engines and cars. The degree of 
care is not fixed solely by the relation of carriers and 
passengers; it is measured by the consequences which 
may follow the want of care. A railroad company is 
held to the highest degree of care in respect to the 
condition and management of its engines and cars, 
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because negligence in that respect involves extreme 
peril to passengers, against which they cannot protect 
themselves. It would not act reasonably if it did not 
exercise greater care in equipping and running its 
trains than in regard to the condition of its station 
grounds. Mass. Sup. Ct., Jan. 12, 1886. Moreland v. 
Boston & P. R. Co. Opinion by W. Allen, J. (6 N. E- 
Rep. 225.] 


——— IN STREET—STEAM MOTORS.—A passenger rail- 
way ina city street, operated by steam motors, au- 
thorized by the public authorities, is not necessarily 
an improper servitude, for which the adjacent land 
owners are entitled to compensation, although it con- 
tinues as a steam railroad outside the city. A railway 
upon a street, engaged in carrying persons and things 
over the same, whether from one point to another on 
such street or in the city, or from points inside to 
those outside, or vice versa, is or is not rightfully using 
the street (with of course the sanction of the proper 
authorities), according as its use is or is not consistent 
with the common public use of the street, in which 
every person is entitled to share. There is no fact 
found showing that the operation of defendant’s rail- 
way seriously jeopardizes or interferes with the safety 
aud security or convenience, as respects either person 
or property, of any one who desires to avail himself 
of the public and common right of user. It may well 
be that defendant’s railway could be so operated, 
even as a purely passenger street railway, as substan- 
tially to interfere with, if not to put a practical end 
to the use of the street by the general public. It is 
not impossible to conceive that an ordinary horse street 
railway could be operated with like effect. Suppose, 
for instance, that a horse railway were permitted to- 
occupy the entire breadth of a street with its tracks, 
and torun its cars at the rate of one in one or two 
minutes, what would be the value of the ordinary 
street easement in such a state of facts? This illus- 
tration is, as it seems to us, in point for the purpose of 
showing that the manner and effect of operating a 
street railway are the tests of its rightfulness; and 
while the manner and effect of operating defendant’s 
railway might have been such as to interfere substan- 
tially with the public and common right, the findings 
do not show that it was so in this case, which, as it is 
important to bear in mind, was tried with reference 
to the state of facts set up in the pleadings as subsist- 
ing at the time when thisaction was commenced. The 
railway in question in Carli v. Stillwater S. R. & T. 
Co., 28 Minn. 373, was neither more nor less than a 
connecting link between two ordinary (so-called) 
commercial railways. But the defendant’s railway is 
a different thing, and clearly in aid of the streets over 
whichit runs. It takes on and discharges passengers 
at any street crossing upon its line, as does an ordi- 
nary horse railway; and this practice applies as well 
to those who get onforthe purpose of going out of 
the city or of coming intoit, as those who get on and 
also get off within the city limits. Such a railway is 
in aid of the street, because it facilitates the passage 
of persons over the street, enabling them in large 
numbers to pass over it with far less noise, trouble 
and expense than if each should pass on foot or in an 
ordinary vebicle, and without, so far as this case shows, 
any substantial interference with the public and com- 
mon right of passage. Upon all these considerations we 
therefore conclude that defendant’s railway was, 
within the city, properly a street railway; and that 
its construction, maintenance and operation do not im- 
pose upon plaintiff's soil a servitude additional to that 
of the ordinary street easement, so as to make de- 
fendant’s use of the street unlawful without compen- 
sation to plaintiff. Minn. Sup. Ct., April 5, 1886. 





Newall v. Minnesota, etc., R. Co. Opinion by Berry, 
J. (27 N. W. Rep. 839.] [See Stanley v. City of Dav- 
enport, 54 Iowa, 463; S. C., 37 Am. Rep. 216.] 


SALE—PLACE—DELIVERY.—A., as agent of B., a 
a sale of intoxicating liquors in Rhode Island, the sale 
being illegal and void by the law of that State. A. 
agreed to deliver the goods in Rhode Island free of 
freight. A. and B. lived in Pennsylvania, and the 
goods were shipped from that place. Held, that the 
delivery was in Rhode Island, and the sale complete 
there. Mass. Sup. Ct., March 31, 1886. Weil v. Gol- 
den. Opinion by W. Allen, J. [6 N. E. Rep. 229.] 


TAXATION—ILLEGAL TAX PAID UNDER PROTEST.— 
Where taxes are paid under protest, alleging that they 
are illegal for reasons stated therein, the protest 
merely determines the time from which the taxes may 
be recovered, and when the limitation of the right to 
bring the action begins torun for the causes men- 
tioned therein. It does not make the payment invol- 
untary when there has been no effort to collect, or de- 
mand for payment made; and when the reason as- 
signed in the protest why the tax is illegal is not sus- 
tained by the evidence, there can be no recovery. 
Mich. Sup. Ct., April 15, 1886. White v. Millbrook 
Township. Opinion by Sherwood, J. [27 N. W. Rep. 
674.) 

—— EXEMPTION— RAILROAD GRAIN ELEVATOR.—A 
statute exempting from taxation ‘‘ all such real estate 
and other property as may be necessary for the con- 
struction of its railway stations and other accommo- 
dations” does not include a grain elevator. Without 
at all attempting to state the various articles or sub- 
jects of property that would clearly belong to the class 
of things specifically enumerated, we would say that 
it doubtless includes the road, with all necessary 
switches, together with all structures thereon; also 
rolling stock, with allits machinery and appendages— 
warehouses and other structures—at the ltermint or 
along the line of the road belonging to the company, 
and used by it exclusively for the reception of passen 
gers, the storage of freight, and also for the purpose of 
keeping the road and rolling stock in repair or of im- 
proving their general condition. This of course would 
include all necessary depot grounds and buildings, 
machine and work shops of all kinds, machinery, 
tools and implements of every description used in 
keeping the road and rolling stock in repair, and in a 
good, safe condition. All these things, it will be per- 
ceived, have an immediate connection with the im- 
provement and operation of the road. Whatever 
would be necessary to increase its capacity, such as 
laying down an additional track or increasing the 
amount of rolling stock, would fall within the same 
category. But it is evident this elevator does not be- 
long to any of the classes of things enumerated. It 
has no direct connection with the road or its opera- 
tion. Yet when shipments of grain are made either 
to or from it over appellant’s road, it is very clear ap- 
pellant can handle the grain thusyshipped with more 
ease and greater facility, and hence by means of it do 
agreater amount of business. But this is purely inci- 
dental, and falls far short of establishing the proposi- 
tion that a vast elevator like this, costing two or three 
hundred thousand ddllars, is a necessary appendage 
of a railroad, or that the Legislature, in granting the 
appellant’s charter, intended to exempt such a struc- 
ture from taxation. It is clear the advantages accru- 
ing to the company, as shown by the evidence, do not 
at all result from the ownership of the property. Had 
the elevator been built and operated in the same man- 
ner it now is by some one other than the company— 
for instance, the Halliday Bros.—the company, so far 
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as facilitating its business as acommon carrier is con- 
cerned, would derive the same benefit from it that it 
now does. Asamere carrier, the company has no 
right to put a bushel of grain in it, except when di- 
rected to do so by the shipper or consignee. Thisnec- 
essarily results from the fact that all grain, as is 
shown by the testimony, is stored in it according to 
grade, and not according to ownership. As toa rail- 
way warehouse, properly so called, the rule and usage 
is altogether different. On the arrival of a consign- 
ment of goods the company has the right to at once 
store them in its own warehouse. The appellant is 
bound to carry grain in bulk, and deliver the same from 
cars to other convenient places of storage, without 
extra charge, now, just the same as it was before the 
elevator was built, if so required; and the company 
has no right to mix one man’s grain with others unless 
permitted to do so by the owners. It is clear there- 
fore outside of the incidental benefits resulting to the 
company from a law of business rather than any mu- 
nicipal regulation, the elevator has no necessary con- 
nection with the construction, maintaining or opera- 
tion of appellant’s road; and such being the case, it 
clearly does not come within the exemption. If the 
elevator was used exclusively by the company in re- 
ceiving grain for shipment, or for storing it after ship- 
ment, without any additional charge therefor, except 
where the owner neglected to take it away within a 
reasonable time after its arrival, the property would 
then be clearly exempt from taxation; but such is not 
the case. Buildings used for the storage of grain for 
compensation are indifferently called warehouses, 
granaries and elevators. Vast amounts of capital are 
invested in them, and like railroads and other quasi 
public property are under legislative control. Their 
construction and operation constitute a distinct busi- 
ness in the State of vast magnitude. They are agreat 
convenience to the community in which they are situ- 
ated, and particularly to the owners of the railways, 
with which they are almost universally connected. 
Capitalists invest money in them for the same reason 
they do in other things—because they think it will 
pay. They are supported by contributions from 
dealers in grain, in the shape of tolls, which are 
always taken into account in buying and selling; 
hence the consumer in the end pays these expenses or 
contributions. So in this case the building of the ele- 
vator is a mere investment by the company, and it is 
now regularly collecting tolls from those who use it, 
through the Halliday Bros. These tolls thus collected 
are simply the returns of the company’s investment. 
itis not reasonable to suppose the Legislature in- 
tended that property representing so large an amount 
of capital should be exempt from local taxation when 
the people at large are thus taxed for every benefit 
derived fromit. Ill. Sup. Ct., March 26,1886. People, 
ex rel. State Auditor, v. Illinois Cent. R. Co. Opinion 
by Mulkey, J 


NEW BOOKS AND NEW EDITIONS. 


HAWES ON JURISDICTION OF CouRTS (PONY SERIES). 


The Law Relating to the Subject of Jurisdiction of Courts. 
The means of acquiring jurisdiction, and the presump- 
tions arising from the record, also the general nature 
and scope of the writs of injunction, mandamus, certio- 
rari, prohibition, ne exeat, quo warranto and habeas 
corpus, and of the proceedings of contempt, taxation and 
eminent domain. By Horace Hawes, Counsellor at Law. 
San Francisco: Sumner, Whitney & Co. Pp. 550. 

This work is divided into thirty-three chapters, and 
the matter,from the casual examination we have made, 





seems to have been judiciously arranged. We misg 
however several important cases, viz.: Person y. 
Grier, 66 N.Y. 124 (exemption from service of process); 
People, ex rel. Tweed, v. Liscomb (habeas corpus); 
Kilbourn v. Thompson, 103 U.S. (contempt). We also 
fail to find that the topic as to the summary jurisdic- 
tion of the court over its attorneys has been touched 
upon. 


Bates’ LAw or LIMITED PARTNERSHIP. 

The Law of Limited Partnership. By Clement Bates, of the 
Cincinnati Bar. Boston. Little, Brown & Co., 1886. Pp. 
xxi, 275. 

This work is the result of reading nearly all the 
American cases on Partnership. As it is the only 
work on the subject which considers the cases gener- 
ally, it should and probably will meet with a ready re- 
ception wherever there is a limited partnership stat- 
ute. The matter appears to be intelligently, judi- 
ciously and carefully arranged, and being well indexed, 
is readily accessible. The publishers’ work is up to 
their usual standard of excellence. 


LAWSON’S CRIMINAL DEFENSES. 


The fifth and concluding volume of this series is now 
published, and contains more than 1,300 pages. We 
have spoken of the preceding volumes as they ap- 
peared. The work is a vast and comprehensive one, 
and it forms avery important collection of leading 
cases and notes. Nearly 2,000 cases in full are given, 
and nearly 4,000 are digested or cited. Some of the 
sources from which these have been derived are rare 
and costly, and the collection must be esteemed as of 
unique and practical value. Mr. Lawson’s editorial 
work is always, as here, of the highest quality. Pub- 
lished by Sumner, Whitney & Co., San Francisco. 


4 AMERICAN PROBATE REPORTS. 


This series has been regularly noticed in these col- 
umus, and the present volume is equal to the preced- 
ing volumes in every respect. It contains about 100 
pases, aud probably gives all the current leading cases 
to date. The series is of great value to practitioners 
in the Probate Courts. It is very well edited by Wm. 
M. Ladd, Jr., and very handsomely printed by the 
publishers, Baker, Voorhis & Co., New York. 


COURT OF APPEALS DECISIONS. 


MMHE following decisions were handed down Tues- 
day, June 8, 1886° 

Judgment affirmed with costs—Fitzsimmons v. City 
of Brooklyn; Zelly v. N. Y. C. & H. R. R. Co.3 
Tucker v. Cooney; McCarthy v. Central Refining Co.; 
Eno v. Diffendorf; Rembe v. New York, Ontario & 
Western R. Co.— Order affirmed with costs—People, 
ex rel. Popps, v. French and others; In re Estate of 
Jacob H. Deyo; Dwyer v. Hoffman; Trever v. Lyon; 
Collier v. Collyer.——Appeal dismissed with costs— 
Stevens v. Comstock; Stein v. Greissman.——Motion 
to advance cause ordered on any motion calendar as 
an appeal from an order—In re Petition of Swan and 
others. ——Motion to advance cause denied with costs 
Beste v. Berger. —— Motion to prefer cause denied 
with costs—Diffendorfer v. Dick.——Motion for rear- 
gument denied with costs—Ham vy. Van Orden. 
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CURRENT TOPICS. 

HAT was a vigorous onslaught of Mr. Spahn’s 
against prosecuting attorneys and detectives 
that we published last week, and it undoubtedly 
echoes a good deal of the general feeling of the 
profession against detectives and decoys. Not that 
we altogether agree with our correspondent, nor 
that we believe that convictions of innocent men 
thus obtained are common; on the contrary we do 
not believe that a wrong conviction occurs once in 
fifty times, for the jury are proverbially suspicious 
of this sort of testimony. Mr. Spahn made a 
strong argument against the probability of the al- 
leged confessions in the Maxwell and Jachne cases; 
probably the prisoners’ counsel argued very much 
in the same strain, but the convictions in both cases 
lead us to suppose that the twelve men saw more 
clearly than our correspondent could do at his dis- 
tance, and with his necessarily imperfect informa- 
tion. It would be difficult to dispense with detec- 
tives. The Molly Maguire murderers, for example, 
would have gone unpunished if they had not been 
unearthed by a patient and courageous detective 
and pretended accomplice. We can agree to a cer- 


tain extent with our correspondent’s remarks upon 


the superfluous zeal of public prosecutors, Many of 
them do act as if it was their business to convict at 
all hazards, But our correspondent seems to for- 
get that there is generally an amount of zeal on the 
part of the prisoner’s counsel which would prove 
overwhelming if the prosecuting attorney acted 
with the calmness and impartiality of a judicial 
officer, It is the duty of the district attorney to 
make the most of his evidence, as it 1s the privilege 
of the prisoners’s counsel to make the least of it. 
In regard to circumstantial evidence it must be ob- 
served that while it may be true that convictions 
often occur which would not occur were it not for 
the alleged confessions, yet we have never known a 
case where the circumstances did not lend some 
basis of credit to the confessions. There certainly 
were suspicious circumstances in the Maxwell case, 
for example, to render the confession possibly credi- 
ble. The human tongue is a very treacherous mem- 
ber, and sometimes scems to wag against the vital 
interests of its owner. But we have the jury to 
pronounce upon the credibility of such evidence, 
and this is one of the most valuable functions of 
the jury. In capital cases they lean strongly 
against conviction, and if in spite of this natural 
bias they convict, they are probably as nearly right 
in their judgment as human society can ever hope 
tobe. One thing however we must admit, no man 
ought to be convicted of a felony solely on the testi- 
mony of a witness who has a reward at stake. In 
such cases, unless the circumstances alone would 
lead to a conviction, the safer way would be to let 


Vou, 83—No. 25, 





the accused go, Perhaps this is a matter which in 
practice is corrected by the jury, for they must nat- 
urally listen with considerable aversion to an al- 
leged confession narrated by a witness who has a 
pecuniary interest in procuring a conviction. The 
best way would be to have a body of detectives 
employed and paid by the government. But we 
should never shut out any alleged evidence of the 
commission of a crime consistent with the ordinary 
rules of evidence. It is best to leave all such mat- 
ters to the judgment of the accepted tribunal. 


Nothing should be urged in these days to dis- 
courage public prosecutors from zeal. In fact, 
nearly every thing that is said is to the contrary ef- 
fect, for very few public officers are so frequently 
and unjustly blamed, and urged to duty. The dis- 
trict attorney's office of the city of New York de- 
serves high praise for its faithful and effective ser- 
vice in a number of recent prosecutions of influen- 
tial criminals, such as Ward, Fish, Jaehne, Most and 
Buddensiek. The present administration of that 
office seems to be most excellent in every respect. 


A number of the Kansas City Times, containing 
a three-column puff of Chief Justice Horton, of 
Kansas, is sent to us. The article is prefaced by a 
most libellous wood-cut portrait of the judge, rep- 
resenting him as across between a German pro- 
fessor and a Russian nihilist. The article is signed 
‘* Kicking Bird,” but it would be more appfopri- 
ately signed with the name of an animal that kicks 
with two legs rather than one, This remarkable 
animal informs us that ‘‘every judge in a free pop- 
ular government, moulded upon the American 
model, should be a politician. * * * No judge 
who interprets law for the progress of the people, 
and that their rights shall be maintained and estab- 
lished, can be a successful preacher or jurist who is 
not a politician, and can grasp the American idea 
of popular government. If any man in all the 
realm, be he priest or layman, statesman or com- 
moner, needs a soul — a heart that throbs with the 
venerous aspirations and impulses of the people — 
it is the high judicial officer. * * * But the 
truly cosmopolitan profession, the multum in parvo, 
the much in little and the many in one, the embodi- 
ment and representation of that splendid philoso- 
phy of eclecticism profoundly enforced by Des- 
cartes, and brilliantly illustrated by the wonderful 
lectures before the University of Paris by Couzin, 
is — journalism, Of this spirit Chief Justice Hor- 
ton'is largely possessed. His heart lies near the 
people. His decisions, wherein are involved ques- 
tions of popular rights, and a recognition of the 
claims of the people against corporations or parties, 
are all inspired with the American idea that this is 
a government of the people, by the people for the 
people.” Then follows a laudation of some of his 
honor’s decisions against corporations. We are se- 
riously afraid that somebody is trying to persuade 
his honor to ‘run for office.” If he will take our 
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advice, he will not doit. Let him not listen to 
the voice of the ‘‘journalistic” tempter, but let 
him stay where and what he is — the learned, able 
and independent chief justice of a great and grow- 
ing State. Let him not be seduced by the flatter- 
ing fact that in 1879 he had eighty votes to eighty- 
six for Mr. Ingalls for the office of United States 
senator. Let him recall our beloved Judge Folger’s 
career, and don’t. We have a peculiar pride and 
interest in him because he is a New Yorker -- from 
Orange county, ‘‘famous for its sweet butter and 
good lawyers,” as the biographical Bird correctly 
says—and should dislike to see him at the age 
of forty-nine forsaking his dignified and honorable 
post for the empty and ashen honors of party 
politics. 


The superb edition of Alexander Hamilton’s 
works, now being published by Messrs. Putnam of 
New York, has arrived at the seventh volume. 
This is one of the greatest general interest. It 
contains among other matter his speech on the in- 
dependence of Vermont; an eulogium on Major- 
General Greene; a letter to Washington on “ Presi- 
dential Etiquette,” written at the president’s re- 
quest, in which he gives the advice, ‘‘ never to re- 
main long at table,” and not to allow the members 
of the House of Representatives to have personal 
access to him, Hamilton's draft of the Farewell 
Address is given, with some interesting remarks by 
the editor on the extent to which this famous paper 
is to be credited to Hamilton. Mr. Lodge adopts 
Horace Binney’s conclusion: ‘‘The thoughts and 
general idea are all Washington’s; the form, the ar- 
rangement, and the method of arrangement are all 
Hamilton’s. Two remarkable papers on the ‘‘ Fund- 
ing System,” recently discovered in the Hamilton 
MSS. in Washington, and now just printed, add to 
the interest of the volume. But what will pecu- 
liarly commend the volume to lawyers is the im- 
mortal argument in the Croswell case on the law 
of libel. We commend these words for present 
reading: ‘‘It is only by the abuse of the forms of 
justice that we can be enslaved. An army can 
never do it.” A mass of private correspondence 
addressed to distinguished men closes the volume. 


The most extraordinary case of attempting to 
hold one guilty of manslaughter through negligence 
that has come to our notice in a long time is one 
tried in London on the 2d inst., before Mr. Justice 
Hawkins. The defendant was a fireman in the 
Metropolitan Fire Brigade, and had charge of a fire- 
escape. It was charged that by absence from duty 
he caused the death of Hill, a potman employed at 
the Three Compasses (compassed his death, as it 
were), a public house, Beak street. The prisoner, 
not being on hand to apmy the fire-escape, Hill 
jumped from a window of a burning building, and 
was killed. Attention was called to the judgment 
of Lord Campbell and other judges in the case of 
Regina v. Hughes, Dears, & B, C. C, 248, That 





was a case where it had been a person's duty to 
place a staging round the mouth of a shaft, and in 
consequence of an omission to perform that duty 
death was caused. Mr. Justice Hawkins said this 
was not a question whether the defendant might 
have been responsible, or whether there ought to 
be some legislative enactment to make the duty to 
stay by the escape compulsory, but he had to ask 
himself simply this: This being a charge of man- 
slaughter according to the law as it now existed, 
was this death a direct consequence of the negli- 
gent performance of a duty which the defendant 
owed to the deceased man? That was the diffi- 
culty which stood in the way of the prosecution, 
In the case of a station-master who had negligently 
permitted a train to start on a single line of rails, 
and which came in collision with another train, 
whereby death was caused, no doubt the accident 
resulted from his negligence. In the present case 
however the accident which caused death was not 
due to any act of the defendant, but it was due to 
the fire and timidity of the deceased. The learned 
judge pointed out that it was not as if the fire- 
escape had been left in proper order, and directed a 
verdict of not guilty. The London Law Journal 
remarks: ‘* To make a fireman absent from his post 
at a fire-escape liable for the death of a man who 
jumped out of the window of a house on fire some 
quarter of a mile away, as in the Beak street case, 
was a stretch of the law of manslaughter which Mr, 
Justice Hawkins properly declined to make. It 
does not necessarily follow that if the fireman had 
been at his post the fire-escape would have reached 
the fire earlier, and if it had, it does not follow that 
the potman would not have jumped out of the win- 
dow all the same. The appearance of the escape 
close to him, and yet not within reach, may well 
have put the finishing touch to the unfortunate 
man’s panic, and would have done so earlier as well 
as later. A crime cannot be based on speculations 
like these.” 


NOTES OF CASES. 

N Davis v. Davis, United States Circuit Court for 
Massachusetts, June 8, 1886, 27 Fed. Rep. 490, 

it is held the packing of soap in a box, with alter- 
nate red and yellow wrappers, so as to produce 4 
representation of a trade-mark of the same combi- 
nation of colors, is not an infringement. The court, 
Carpenter, J., said: ‘‘ The trade-mark of the com- 
plainants is a representation, or if the word may be 
allowed, a picture, of the top of an open box of 
soap. It seems entirely clear to me that such 4 
trade-mark cannot be infringed by the use of a real 
box of soap, of whatever size or shape, or whatever 
may be the color or arrangement of the wrappers. 
It seems to me to be impossible to say that any 
physical object can be, in the nature of things, 4 
colorable imitation of a picture or representation 
of that object. Still further, it is to be observed 
that there is a very great difference in appearance 
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between a box of soap and a printed label repre- 
senting the upper layer of soap therein contained. 
The most careless observer could not confound one 
with the other. I therefore conclude that there is 
no infringement by the use of the advertising box, 
unless, indeed, it be an infringement of the rights 
of the complainants to sell soap wrapped in red and 
yellow wrappers, arranged alternately in the box 
in which it is packed. But the complainants claim, 
in the second place, that their trade-mark is in- 
fringed by the sale of soap wrapped and arranged 
in boxes in the same manner used by them. Un- 
doubtedly the terms of the statement are broad 
enough to cover the boxes of soap sold by respond- 
ents. The statement expressly says that ‘bars or 
cakes of soap simply wrapped and arranged in a 
box, as described, is one method of producing our 
trade-mark.’ But Iam of opinion that the regis- 
tration, in so far as it can be interpreted to cover 
the sale of boxes of soap, is entirely void, for the 
reason that the object or thing thus included in the 
description is not such a thing as can lawfully be 
registered as a trade-mark, A trade-mark is some 
arbitrary or representative device attached to or 
sold with merchandise, and serving to designate 
the origin or manufacture of that merchandise. I 
do not think that the merchandise itself, or any 
method of arranging the various packages, can be 
registered as a trade-mark. In the very nature of 
the case, as it seems to me, the trade-mark must be 
something other than, and separate from, the mer- 
chandise. It is not of course claimed that the col- 
ors used in the wrappers can be in themselves the 
subject of a trade-mark registration; nor is it 
claimed that the wrappers themselves constitute 
the trade-mark, The claim is that the trade-mark 
consists in the arrangement of the colors in the 
wrappers. This seems to me to be no less than a 
patent for an idea, under the guise of the registra- 
tion of a trade-mark. Ido not think that in any 
possible view the claim can be sustained.” 


In Pratt Man’fg. Co. v. Astral Refining Co., United 
States Circuit Court for western district of Penn- 
sylvania, April 30, 1886, 27 Fed. Rep. 492, it is held 
that ‘‘ Standard White Astral Oil” is no infringe- 
ment of ‘‘ Pratt’s Astral Oil” as a trade-mark. The 
court, Acheson, said: ‘‘It will be observed that the 
plaintiff in effect claims an exclusive property in 
the use of the words ‘ Astral Oil,’ as applied to re- 
fined petroleum; and also in the use of the word 
‘ Astral’ as applied to the business of refining pe- 
troleum. Can this pretension be sustained? I 
think not. In the first place, I strongly incline to 
the opinion that the word ‘ Astral’ was without the 
range of lawful appropriation as a trade-mark for 
refined petroleum by reason of the fact that long 
before it was employed by Charles Pratt, the appel- 
lation had been given to an oil-burning lamp well 
known and in common use. Now, very naturally, 
the public might associate the words ‘ Astral Oil’ 
with the ‘ Astral Lamp,’ and thus the exclusive use 





of those words as a trade-mark would have a ten- 
dency to give the plaintiff an unfair and hurtful 
monopoly in contravention of that rule of law which 
forbids the use of any thing as a trade-mark which 
would destroy competition. Canal Co, v. Clark, 18 
Wall. 323. Then, in the second place, the appro- 
priation of the word ‘ Astral’ in one combination 
of words does not preclude its use in all other com- 
binations. Such was the determination of the Su- 
preme Court of Pennsylvania in respect to the word 
* Samaritan,’ as applied to compound medicines. 
Desmond’s Appeal, 13 Wkly Notes Cas. 308. The 
plaintiff's trade-mark consists not of the word 
‘Astral’ alone, nor yet of the two words ‘ Astral 
Oil.’ The prefix ‘Pratt's’ is the distinguishing 
word in the plaintiff's combination, and in truth is 
indispensable; for according to the averment of the 
bill it is by the name of ‘Pratt’s Astral Oil’ that 
the plaintiff's product is known in the markets of 
the world. Is it credible that purchasers possess- 
ing ordinary intelligence, and observing reasonable 
care, would confound ‘ Standard White Astral Oil’ 
with ‘Pratt’s Astral Oil?’ Moreover the plaint- 
iff’s packages of refined petroleum are designated 
by a peculiar brand of which the said name forms a 
part. Now, the brand used by the defendants is 
not in imitation of the plaintiff's, but essentially 
differs therefrom. Indeed, it seems to me to be 
quite impossible that any purchaser would mistake 
one for the other. The brand of the defendant 
company, so far from tending to mislead buyers, 
points directly and unequivocally to the origin of 
the contents of the packages.” 


In Webster v. Rome, etc., R. Co., 40 Hun, 161, the 
action was brought to recover damages for personal 
injuries sustained while riding in a baggage car in . 
one of the defendant’s trains. The plaintiff left 
the passenger car and went into the baggage car to 
smoke, sitting on a trunk, and finding there the 
baggageman and another passenger. While he was 
there the conductor came in and had a conversation 
with him as to the train being late. The train ran 
into a freight car, which had been blown from a 
side track upon the main .track, and the plaintiff 
was injured. The sleeping car of the train went 
through the passenger car, killing eight persons 
and injuring others. Held, that the question as to 
whether the plaintiff was guilty of contributory 
negligence in going into the baggage car was prop- 
erly left to the jury. The court said: ‘‘ The ques- 
tion whether the plaintiff was guilty of contribu- 
tory negligence is one of more difficulty. The stat- 
ute provides that ‘in case any passenger on any 
railroad shall be injured while on the platform of a 
car, or on a baggage, wood or freight car, in viola- 
tion of the printed regulations of the company, 
posted up at the time in a conspicuous place inside 
of its passenger cars then in the train, such com- 
pany shall not be liable for the injury, provided 
said company at the time furnished room inside its 
passenger cars sufficient for the proper accommoda- 
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tion of the passengers.’ Laws of 1850, chap. 140, 
§ 46. It does not appear that any printed regula- 
tions of the company were posted in its cars, and 
consequently the plaintiff cannot be said to have 
violated any of the regulations of the company in 
going into the baggage car. Ordinarily the bag- 
gage car is a place of greater danger than the pas- 
senger coach, but on this occasion it turned out 
otherwise, for the first sleeping car smashed entirely 
through the passenger coach, breaking it in two, 
and killing a number of the passengers. Undoubt- 
edly a passenger who voluntarily rides in a baggage 
car, or other known place of danger, in violation of 
the known rules of the company, when there is 
room in the passenger coaches provided for his ac- 
commodation, and is injured in consequence of such 
violation, cannot recover damages therefor. 2 
Wood’s Railway Law, § 304, and authorities there 
cited. But in this case there were no rules of the 
company prohibiting passengers from riding in the 
baggage car; on the contrary, they appear to have 
been permitted to so ride by the agents of the com- 
pany in charge of the train. Another passenger 
was riding in the baggage car at the time the plaint- 
iff entered. The baggageman was there, and 
shortly after the conductor entered. The conduc- 
tor conversed with the plaintiff, but does not appear 
to have warned him against riding in that car. 
* * * In Carroll v. New York and New Haven 
Railroad Co., 1 Duer, 571, it was held that a pas- 
senger injured by two trains of cars, running in op- 
posite directions, coming in collision, is entitled to 
recover, although at the time of the collision he was 
in an apartment of the baggage car, notwitlstand- 
ing the fact that he knew the position to be much 
more dangerous in the event of a collision than a 
seat in the passenger car, and that too though the 
result may have demonstrated that he could not 
have been injured if he had been in a passenger car. 
This case is very much in point, and so far as we 
have been able to discover, it has not been criticised 
or overruled, but is recognized as correct in the 
case of Eaton v. Delaware, Lackawanna and West- 
ern R. R. Co., 57 N. Y. 396, and by Wood in his 
recent work on Railway Law in section 304, supra. 
In Nolan v. Brooklyn City and Newtown Railroad 
Co., 87 N. Y. 63, it is stated, in the opinion of the 
court, that ‘it is settled that independent of the 
mandate of the statute * * * itis not, even in 
the case of steam cars, negligence per se for a pas- 
senger to stand on the front platform of a moving 
car” In Werle v. Long Island Railroad Co., 98 N. 
Y. 650, it was held that ‘the fact that a passenger, 
failing to find a seat, and having none pointed out 
to him by any employee of the company, takes a 
position on the platform of the car where other pas- 
sengers are riding, and without objection from any 
employee, and is thrown from the car by a sudden 
lurch given it by the great and increased speed 
with which the train is run when turning a curve, 
does not, as matter of law, establish contributory 
negligence.’ In Goodrich v. Pennsylvania and New 
York Canal and Railroad Co., 29 Hun, 50, we were 





called upon to determine, in some respects, a simi- 
lar question to the one now under consideration, 
We then reached the conclusion that under the cir- 
cumstances of that case the question of contribu- 
tory negligence was one for the jury. In that case 
we regarded the evidence tending to establish con- 
tributory negligence even stronger than the evi- 
dence presented in this case. Whilst the conclu- 
sion in that case was reached with some hesitancy, 
we are still inclined to the opinion that it should 
be followed in this case, and that the question of 
contributory negligence was one properly submitted 
to the jury.” 


— ——— 


MUNICIPAL CORPORATION—TAXATION—OLTRA 
VIRES. 
SUPREME COURT OF THE UNITED STATES, 
MAY 10, 1886. 


Sat LAKE City v. HOLLISTER.* 


A municipal corporation cannot, any more than any other 
corporation or private person, escape the taxes due on its 
property, whether acquired legally or illegally; and it 
cannot make its want of legal authority to engage ina 
particular transaction or business a shelter from the tax- 
ation imposed by the government on such business or 
transaction, by whomsoever conducted. 


| L from the Supreme Court of the Territory 
of Utah. 


F. S. Richards, for appellant. 
Solicitor-General Goode, for appellee. 


Miter, J. This suit was instituted by the city of 
Salt Lake to recover of Hollister the sum of $12,057.75, 
illegally exacted by him as collector of internal rev- 
enue for the district of Utah from the city for a spec- 
ial tax upon spirits alleged to have been distilled by 
said city, and not deposited in the bonded warehouse 
of the United States by plaintiff as required by law. 
Plaintiff alleges that under threat of selling sufficient 
property of the city to pay said tax, it paid the sum 
demanded under protest, appealed to the commis- 
sioner of internal revenue, who failed and neglected 
to make any decision or to refund the money, and 
after six months’ waiting this suit was brought. 

To the petition the defendant made the following 
answer: ‘‘ Now comes the defendant in the above en- 
titled cause, O. J. Hollister, and for answer to the 
plaintiff's complaint admits that the plaintiff is a pub- 
lic municipal corporation, created and organized under 
and by virtue of the laws of the Territory of Utah, and 
that it has continued to be such a corporation since its 
organization in February, 1850; and that the defend- 
ant was at the time mentioned, and as alleged in 
plaintiff's complaint, and still is, the acting United 
States collector of internal revenue for the district of 
Utah. Defendant admits that in June, A. D. 1876, the 
United States Commissioner of internal revenue set 
down to and assessed against the plaintiff a gallon tax 
of $10,760 upon spirits distilled by said plaintiff at va- 
rious times between the 2d day of March, A. D. 1867, 
and the 26th day of August, A. D. 1868, and not depos- 
ited in the bonded warehouse of the United States by 
the plaintiff, as required by law, but denies that 
said gallon tax was illegally or erroneously set 
down to or assessed against the plaintiff by 
said commissioner of internal revenue, and avers 
that the plaintiff, during all the time for which 


* Appearing in 6 Sup. Ct. Rep 1055. 
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said assessment was made was actually engaged 
in distilling, producing and dealing in as distiller said 
spirits so assessed; and said assessment of said gallon 
tax was made upon distilled spirits actually produced 
by the plaintiff, and upon which plaintiff had not paid 
the gallon tax required by law; said spirits not hav- 
ing been deposited in the bonded warehouse of the 
United States by the plaintiff as required by law, but 
taken from said distillery by the plaintiff, after hav- 
ing been produced and distilled as aforesaid, and sold 
by said plaintiff, and the proceeds of said sale turned 
into the treasury of the plaintiff. Said plaintiff during 
all the time it operated said distillery, and especially 
from said 2d day of March, 1867, to said 26th day of 
August, 1868, was distilling and producing spirits as 
aforesaid, and receiving and appropriating the benefit 
arising therefrom. Defendant further alleges that the 
plaintiff, during the time mentioned in plaintiff's com- 
plaint, regularly reported and paid to the collector of 
internal revenue of the United States the gallon tax 
due upon a quantity of spirits distilled and produced 
by plaintiff; but that plaintiff neglected to report all 
of the spirits it actually produced and distilled, and 
for and upon which the said gallon tax was due and 
owing to the United States; and that the tax so as- 
sessed as aforesaid is the tax due upon the spirits pro- 
duced and distilled in excess of the amount so re- 
ported by said plaintiff, and upon which no tax was 
ever assessed and collected up to the time of the pay- 
ment mentioned in plaintiffs complaint, and herein- 
after stated. Defendant, answering, admitsthat the 
list containing the gallon tax assessed by the commis- 
sioner of internal revenue of the United States was 
placed in the hands of this defendant as collector of 
internal revenue. And defendant alleges that said 
plaintiff having engaged in the business of distilling 
and producing spirits as aforesaid, and said tax hav- 
ing been assessed by the commissioner of internal rev- 
enue as aforesaid, and placed inthe hands of the de- 
fendant as collector of internal revenue for collection, 
it became and was his duty as such collector to collect 
said tax. Defendant denies that he knew that said 
gallon tax so assessed as aforesaid was erroneous and 
illegal, aud avers that said tax was legaland correct, 
and was assessed and collected because plaintiff was 
liable to said tax. Defendant admits that he did 
threaten to seize and sell the property of plaintiff to 
pay said tax, as alleged by plaintiff; and that the 
plaintiff on the 14th day of August, 1877, paid the de- 
fendant the amount of the gallon tax, with interest 
which had accrued thereon from the date of said as- 
sessment; but for what reason plaintiff paid defend- 
ant said gallon tax defendant is not advised, and upon 
that subject has no knowledge, information or belief, 
and therefore cannot answer.”’ 

A demurrer to the answer was overruled, and the 
plaintiff refusing to plead further, a judgment was ren- 
dered for the defendant, which was affirmed on appeal 
to the Supreme Court of the Territory. 

It will be perceived that this demurrer admitted that 
the plaintiff, the city of Salt Lake, had been for a pe- 
riod of about eighteen months engaged in the business 
of distilling and producing spirits, and selling the same 
and placing the proceeds of the sale in its treasury; 
that during this time the plaintiff made regular reports 
as to the quantity produced, and paid the tax on the 
amount so reported; but that whileit thus operated 
said distillery it failed and neglected to report all the 
spirits which it produced, and the tax assessed and 
collected, and which the present suit is brought to re- 
cover back, was for spirits of which no report was 
made. The commissioner of internal revenue having 
assessed plaintiff for these distilled spirits, and placed 
the assessment in the hands of defendant, he, as a 
means of collecting the tax, did threaten to seize and 





sell property of plaintiff, whereupon plaintiff paid the 
sum mentioned. 

It would seem that this unqualified admission that 
the city was actually engaged in the business of dis- 
tilling spirits liable to taxation, and replenishing her 
treasury with the profits arising from the operation, 
ought to be a justification of the officer who collected 
the tax due for the spirits so distilled; and this argu- 
ment is all the stronger since the city acknowledged 
its liability as a distiller by paying voluntarily the tax 
due on the larger part of the spirits produced. But 
while the city does not deny the actual fact of distilla- 
tion, and of fraudulent returns by it, it denies the 
whole affair by argument. It says, that though it is 
very true the city did distil spirits, did sell them, and 
did receive the money into its treasury, it cannot be 
held liable for this because it had no legal power to do 
so. Its want of corporate authority to engage in dis- 
tilling is to be received as conclusive evidence that it 
did not do so, while by the pleading it is admitted 
that itdid. Because there was no stutute which au- 
thorized itas a city of Utah to distil spirits, it could 
engage iv this profitable business to any extent with- 
out paying the taxes which the laws of the United 
States require of every one else who did the same 
thing. If the Territory of Utah had added to its other 
corporate powers that of making and selling distilled 
spirits, then the city would be liable to the tax; but 
because it had no such power by law, it could do it 
without any liability for the tax to the United States, 
or to any oneelse. It would be a fine thing, if this ar- 
gument is good, for all distillers to organize into mill- 
ing corporations to make flour, and proceed to the 
more profitable business of distilling spirits, which 
would be unauthorized by their charters or articles of 
incorporation; for they would thus escape taxation, 
and ruin all competitors. 

It is said that the acts done are not the acts of the 
city, but of its officers or agents, who undertook to do 
them inits name. ‘This would bea pleasant farce to 
be enacted by irresponsible parties, who give no bond, 
who have no property to respond to civil or criminal 
suits, who make no profit out of it, while the city 
grows rich in the performance. It is to be taken as a 
fair inference on this demurrer that all that the citv 
might have done was done in establishing this busi- 
ness. The officers, who it is said did this thing,must be 
supposed to have been properly appointed or elected. 
Resolutions or ordinances of the governing body of 
the city directing the establisnment of the distillery, 
and furnishing money to buy the plant, must be sup- 
posed to have been passed in the usual mode. Every 
thing must have been done under the same rules, and 
by the same men, asif it were a hospital ora town 
hall. If the demurrer had not admitted this, it could 
no doubt have been proved on an issue denying it. 

But the argument is unsound that whatever is done 
by acorporation in excess of the corporate powers, as 
defined by its charter, is as though it was not done at 
all. A railroad company authorized to acquire a right 
of way by such exercise of the right of eminent do- 
main as the law prescribes, which undertakes to and 
does seize upon and invade, by its officers and ser- 
vants, the land of a citizen, makes no compensation, 
and takes no steps for the appropriation of it, is a 
naked trespasser, and can be made responsible for the 
tort. It had no authority to take the man’s land or to 
invade his premises. But if the governing board had 
directed the act, the corporation could be sued for the 
tort in an action of ejectment, or in trespass, or on an 
implied assumpsit for the value of the land. A pleaof 
ultra vires in this case would be no defense. The 
truth is that with the great increase in corporations in 
very recent times, and in their extension to nearly all 
the business transactions of life, it has been found nec- 
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essary to hold them responsible for acts not strictly 
within their corporate powers, but done in their cor- 
porate name, and by corporation officers who were 
competent to exercise all the corporate powers. When 
such acts are not founded on contract, but are arbi- 
trary exercises of power in the nature of torts, or are 
quasi criminal, the corporation may be held to a pe- 
cuniary responsibility for them to the party injured. 

This doctrine was announced by this court nearly 
thirty years ago in a carefully prepared opinion by Mr. 
Justice Campbell in the case of Philadelphia, W. & B. 
R. Co. v. Quigley, 21 How. 202. This was an action for 
libel by Quigley against the company for the publica- 
tion of a letter addressed to the company in the course 
of an investigation by its directors in regard to the 
conduct of some of its subordinates. This letter con- 
tained statements in regard to plaintiff's skilland ca- 
pacity as a mechanic very disparaging in that respect. 
This with much other testimony was printed and pub- 
lished by the board of directors, and the court decided 
that the corporation could be held liable for the publi- 
cation. The argument that only the individuals who 
ordered the publication could be made responsible was 
urged then as here, but the court held that if it was a 
libel the corporation was responsible for it in dam- 
ages. It was also insisted that the existence of malice 
was a necessary element in the action for libel, and 
that the abstract entity which constituted a corpora- 
tion was incapable of malice, which could only be 
predicated of the officers who ordered the publication. 
This was likewise overruled, and it was held that if 
the act implied malice the corporation was responsible 
for it. The whole question was very fully considered. 
We can here do no more than make a single extract 
from the able opinion. Afterexamining the authori- 
ties it was said: ‘‘ With much wariness, and after 
close and exact scrutiny into the nature of their con- 
stitution, have the judicial tribunals determined the 
legal relations which are established for the corpora- 
tion by their governing body and their agents with the 
natural persons with whom they are brought into con- 
tact or collision. The result is that for acts done by 
the agents of a corporation, either in contractu or in 
delicto, in the course of its business and of their em- 
ployment, the corporation is responsible as an individ- 
ual isresponsibJe under similar circumstances. At a 
very early period it was decided in Great Britain, as 
well asinthe United States, that actions might be 
maintained against corporations for torts, and in- 
stances may be found in the judicial annals of both 
countries of suits for torts arising from the acts of 
their agents of nearly every variety.”’ 

In the case of Reed v. Home Savings Bank, 130 Mass. 
445, the bank was held liable to an action for malicious 
prosecution. The court said: ‘It is too late to dis- 
cuss the question, once much debated, whether a cor- 
poration can commit a trespass, oris liable in an ac- 
tion on the case, or subject generally to actions for 
torts as individualsare. The books of reports for a 
quarter of a century show that a very large proportion 
of actions of this nature, both for nonfeasance and 
misfeasance, are against corporations; * * * and 
by the great weight of modern authority a corpora- 
tion may be liable, even where a fraudulent or malic- 
ious intent is necessary to be proved, the fraud or mal. 
ice of its authorized agents being imputable to the cor- 
poration; as in actions for fraudulent representations 
for libel, or for malicious prosecution.” 

Many authorities are cited in support of this propo- 
sition, which may be found on page 445 of the report 
of the case. 

Another well-considered case, in which a corpora- 
tion is held liable for malicious prosecution, is that of 
Copley v. Grover & Baker S. M. Uo., 2 Woods, 494. 

It is said that Salt Lake City, being a municipal cor- 





poration, is not liable for tortious actions of its offi- 
cers. While it may be true that the rule we have been 
discussing may require a more careful scrutiny in its 
application to this class of corporations than to corpo- 
rations for pecuniary profit, we do not agree that they 
are wholly exempt from Jiability for wrongful acts 
done, with all the evidences of their being acts of the 
corporation, to the injury of others, or in evasion of 
legal obligations to the State or the public. A mu- 
nicipal corporation cannot, any more than any other 
corporation or private person, escape taxes due on its 
property, whether acquired legally or illegally, and it 
cannot make its want of legal authority to engage ina 
particular transaction or business a shelter from the 
taxation imposed by the government on such business 
or transaction, by whomsoever conducted. See Mc- 
Cready v. Guardians of the Poor of Philadelphia, 9 
Serg. & R. 84. 

It remains to be observed that the question of the 
liability of corporations on contracts which the law 
does not authorize them to make, and which are 
wholly beyond the scope of their powers, is governed 
by a different principle. Here the party dealing with 
the corporation is under no obligation to enter into 
the contract. No force or restraint or fraud is prac- 
ticed on him. The powers of these corporations are 
matters of public law, open to his examination, and he 
may and must judge for himself as to the power of the 
corporation to bind itself by the proposed agreement 
It isto this class of cases that most of the authorities 
cited by appellants belong—cases where corporations 
have been sued on contracts which they have success- 
fully resisted because they were ultra vires. But even in 
this class of cases the courts have gone a long way to 
enable parties who had parted with property or money, 
on the faith of such contracts, to obtain justice by re- 
covery of the property or the money specifically, or as 
money had and received to plaintiffs use. Thomas v. 
Railroad Co., 101 U. 8. 71; Louisiana v. Wood, 102 id. 
294; Chupman v. Douglas Co., 107 id. 355. 

The Judgment of the Supreme Court of Utah Terri- 
tory is affirmed, 


—_——__>______- 


SLANVER OF BUSINESS—PREVENTION OF PUBL- 
LICATION OF DIRECTORY. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 
MAY 8, 1886. 


DuDLEY V. BRIGGS. 


Where the plaintiff in his declaration alleged that he was and 
had been engaged in the compilation and publication of a 
directory of a certain county, which he published bien- 
nially; and that by reason of the false and fraudulent 
statements of the defendant disparaging the plaintiff's 
business, and false statements that he had gone out of 
business, the plaintiff was prevented from compiling and 
publishing a directory as he had intended; and the decla- 
ration did not allege that by any acts of defendant the 
plaintiff had been deprived of the benefit of any contract 
he had made, or of any property in existence, or that the 
defendant published his directory as a directory prepared 
and published by the plaintiff, held, that the plaintiff had 
stated no legal cause of action against the defendant, as it 
was entirely problematical whether plaintiff would act- 
ually have published a directory if the defendant had not 
made fraudulent representations as alleged. 


‘(HIS was an action for slander of goods. The plain- 

tiff, in his declaration, alleged that he had been 
for many years a compiler and publisher of directories 
of cities, towns and countiesin the Commonwealth 
and elsewhere; that by care, attention, skill and faith- 





*6 Northeastern Reporter, 717. 
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fulness, and after great labor and expense, he acquired a 
large numberof subscribers among business men and 
other people throughout the citiesand towns of Bris- 
tol county and elsewhere In the Commonwealth for 
the Bristol County Directory, which he had compiled 
and published biennially for many years, and until the 
acts and doings of the defendant; that he had, at great 
labor and expense, acquired a large and valuable list 
of advertisers in hissaid directory, from whom, as well 
as from said subscribers, he obtained a large income, 
and would have continued to do so but for the acts 
and doings of the defendant. And the plaintiff fur- 
ther alleged, that according to his usual custom in the 
compilation and publication of the said directory, he 
would have compiled and published the same in the 
year 1885, and had made preparations therefor, but 
that the defendant and his canvassers, and other ser- 
vants and agents, in order to injure him, the plaintiff, 
and to deprivehim of the opportunity of compiling 
and publishing said directory for the year 1885, and 
thereafterward, and receiving the gains and profits 
therefrom, and to secure the same to the defendant, 
together with all the gains and profits arising there- 
from, and otherwise injure the plaintiff, knowingly, 
willfully, falsely and fraudulently pretended and rep- 
resented to many persons, and particularly to plain- 
tiff's patrons, the advertisers in in said directory, and 
the subscribers thereto, through said Bristol county, 
that plaintiff had gone out of the business of compil- 
ingand publishing said directory; that he had sold 
out said business to defendant; that the said canvass- 
ers and other agents of defendant were compiling the 
materials for plaintiffs directory the same as for- 
merly,and made other false and fraudulent representa- 
tions, of which the plaintiff was not then fully in- 
formed, and thereby deceitfully and wrongfully in- 
duced plaintiff's said patrons,advertisers and subscrib- 
ers in and through said Bristol county to give to de- 
fendant their advertisements and subscriptions, and 
to pay him instead of the plaintiff therefor, whereas 
in truth and fact the representations were wholly 
false and untrue, etc.; and the defendant did know- 
ingly, wrongfully, injuriously and deceitfully compile 
and publish the said Bristol County Directory for the 
year 1885, and vend and sell the same to plaintiff's pa- 
trons; that the plaintiff was thereby prevented from 
compiling, publishing and selling his said directory for 
the year 1885, as he had done before, and thereby lost 
great gains and profits, and was put to great expense 
in preparing for said compilation and publication, till 
he learned of defendant’s acts and doings, and will 
hereafter be prevented from compiling and publishing 
said directory except at an increased expense, and 
diminished profits. 

To the above declaration the defendant demurred, 
for the reason that a legal cause of action had not been 
set forth, and that it did not appear thereby that the 
plaintiff had any copyright, monopoly, special or exclu- 
sive property or right thereof, in or to the publication 
of the Bristol County Directory, or any directory 
whatever, or to the patronage of the subscribers 
thereto, or advertisers therein, or that the defendant 
was under any duty or obligation to the plaintiff in 
respect thereof; or that the acts or purpose of the de- 
fendant, or the means by which they were accom- 
plished, were unlawful, or that the defendant had 
committed any wrong against the plaintiff, or any 
property of the plaintiff. After a hearing in the Supe- 
rior Court upon the demurrer the same was sustained, 
judgment entered for the defendant, and the plaintiff 
appealed. 


S. H. Dudley, for plaintiff. 
J. C. Coombs and N. U. Walker, for defendant. 





FIELD, J. The plaintiff in his declaration does not 
allege that by the acts of the defendant he has been 
deprived of the benefit of any contract he has made, or 
of any property in existence and in his possession, or 
that the defendant published his directory for 1885 as 
a directory prepared and published by the plaintiff, 
and does not bring his case within such decisions as 
Lumley v. Gye, 2 Bl. & Bl. 216; Marsh v. Billings, 7 
Cush. 322; Thomson v. Winchester, 19 Pick. 214; Blo- 
field v. Payne, 2 Barn. & Ad. 410; Morrison v. Salmon, 
1 Man. & G. 885; and Sykes v. Sykes, 3 Barn. & C. 541. 
He does not allege that he had any copyright in the 
previous publications which the publication of the de- 
fendant infringed, and the courts of the State have no 
jurisdiction for infringement of copyright. If each 
publication ofa directory by the plaintiff every two 
years was a separate publication,then the plaintiff's 
declaration amounts to this: that he intended to pub- 
lish a directory for 1885, whereby he expected to make 
profits, but by reason of the acts of defendant he 
abandoned such an intention, and lost the profits he 
otherwise would have made. But an intention in the 
mind of the plaintiff to compile and publish a direc- 
tory is not property, and the abandonment of such an 
intention is not a loss of property. Bradley v. Fuller, 
118 Mass. 239. 

An attempt has been made to bring this case within 
what is called slander of goods manufactured and sold 
by another. Western Counties Manure Co. v. Lawes 
Chemical Manure Co., L. R.,9 Exch. 219. This im- 
plies that the plaintiff was engaged in the business of 
making and selling directories, and that the defend- 
ant made statements disparaging the plaintiff's busi- 
ness. We think that the declaration does not show 
that the business of plaintiff in publishing a new direc- 
tory every two years was a continuous business. The 
directory to be published in 1885 was to be a new com- 
pilation and publication. From the nature of the book 
perhaps this cannot well be otherwise. New subscribers 
and new advertisements were to be obtained. We 
have been shown no case where it has been held that 
a false statement that the plaintiff had gone out of 
business, or sold out his business to the defendant, 
was an actionable slander of a person in his trade; but 
upon this we express no opinion. It may be said that 
such statements tend to injure a man in his business, 
because they tend to prevent customers from resort- 
ing to him for trade, and to injure the value of the 
good-will of his business. However this may be, the 
difficulty is in attaching good-will as a valuable thing 
to the publication every two years of a new Bristol 
County Directory. Such a directory could be pub- 
lished by anybody. It is perhaps a question of degree 
whether the publication by the plaintiff has been so 
frequent and regular that there can be said to be a 
good.will that would be protected in law. Thereis no 
allegation of any continued contract, express or im- 
plied, of subscribing for or advertising in the direc- 
tories as a publication particularly issued. There is 
no allegation of any place of business to which cus- 
tomers resorted to purchase directories. Until the 
plaintiff had entered upon the compilation of the di- 
rectory for 1885 we do not think that there was any 
business of publishing a directory for 1885 carried on 
by the plaintiff, or any thing that, for example, could 
have been sold as a going concern by an assignee in 
insolvency if he had become an insolvent debtor. The 
cases upon liability for wrongful interference with the 
business of another are largely collected in Walker v. 
Cronin, 107 Mass. 555; but in that case there was an 
actual business, with the carrying on of which the 
defendants wrongfully interfered. The declaration 
in this case indeed alleges that the plaintiff made his 
preparation for compiling and publishing a directory 
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for 1885, but it does not allege what these preparations 
were, or that they were any thing valuable. The 
averment that he *‘ has been put to great loss and ex- 
pense in preparing for said compilation and publica- 
tion,’”’ near the end of the declaration, appears to be 
a part of the damages. 

The plaintiff cites Swan v. Tappan, 5 Cush. 104, but 
there the declaration was held insufficient because 
there was no allegation of special damages. The dec- 
laration in the present case cannot well be distin- 
guished in this respect from the declaration in Swan 
v. Tappan, but we do not deem it necessary to recon- 
sider the decision in Swan v. Tappan on this point. In 
Swan v. Tappan the plaintiff was actually engaged in 
selling his book, which had already been printed and 
put upon the market, and the action was the ordinary 
action for the malicious disparagement of the goods 
of another, manufactured and kept for sale. 

The plaintiff relies upon Benton vy. Pratt, 2 Wend. 
386, which perhups may be considered as an extreme 
case. See Randall v. Hazelton, 12 Allen, 412-417. 

In Benton v. Pratt, Seagraves & Wilson, at Allen- 
town, had orally agreed to purchase of the plaintiff 
200 hogs at the market price, if delivered within three 
or four weeks, and they had not been supplied; and 
“about the time for the delivery” the plaintiff was 
proceeding with the drove of hogs to Allentown for 
the purpose of delivering to them 200 hogs. Pratt, 
the defendant, by his falsehood and deceit, inten- 
tionally prevented the performance of this contract, 
by persuading Seagraves & Wilson that the plaintiff 
was not intending to drive his hogs to Allentown, 
whereby they were induced to buy the hogs of the de- 
fendant instead of the hogs of the plaintiff, as they 
otherwise would have done. The court said that it 
was not material whether the contract of the plaintiff 
with Seagraves & Wilson was binding upon them or 
not; ‘‘but the agreement, if there was an agreement, 
although not in writing, was an actual offer by Sea- 
graves & Wilson, not revoked, and which they would 
have performed; and the plaintiff was in actual pos- 
session of the property which Seagraves & Wilson bad 
offered to buy, and was actually proceeding to deliver 
this property to them in accordance to their offer.” 

The fatal objection of the present case is that it is 
entirely problematical whether the plaintiff would 
actually have published a directory if the defendant 
had not made fraudulent representations as alleged. 
The plaintiff abandoned his intention to compile 
and publish a directory in consequence of the de- 
fendant’s acts, but this, upon the principles stated in 
Bradley v. Fuller, ubi swpra, and the cases therein 
cited, is not sufficient to support an action. 

Judgment affirmed. 


_—_—____ 


CONSTITUTIONAL LAW — ORDINANCES  RE- 
STRICTING TRADE. 


SUPREME COURT OF THE UNITED STATES, 
MAY 10, 1886 


Yick Wo v. Hopgins;* Wo Lee v. SAME. 

The ordinances of the city of San Francisco give the board of 
supervisors authority, at their discretion, to refuse per- 
mission to carry on laundries, except where located in 
buildings of brick or stone. The appellants applied for 
and were refused permission, and thereafter they were 
convicted of a violation of the above ordinances, and sen- 
tenced toimprisonment eld, that the ordinances were 
unconstitutional and invalid. 


HESE two cases were argued as one, and depend 
upon precisely the same state of facts; the first 
*S. C,6Sup. Ct Rep. 1064. 








coming here upon a writ of error to the Supreme 
Court of the State of California, the second on appeal 
from the Circuit Court of the United States for that 
district. 

The plaintiff in error, Yick Wo, on August 24, 1885, 
petitioned the Supreme Court of California for the 
writ of habeas corpus, alleging that he was illegally 
deprived of his personal liberty by the defendant as 
sheriff of the city and county of San Francisco. The 
sheriff made return to the writ that he held petitioner 
in custody by virtue of a sentence of the Police Judge’s 
Court No. 2 of the city and county of San Francisco, 
whereby he was found guilty of a violation of certain 
ordinances of the board of supervisors of that county, 
and adjudged to pay a fine of $10, and in default of 
payment, be imprisoned in the county jail at the rate 
of one day for each dollar of fine until said fine should 
be satisfied; and a commitment in consequence of 
non-payment of said fine. 

The ordinances for the violation of which he bad 
been found guilty are set out as follows: 

Order No. 1569, passed May 26, 1880, prescribing 
the kind of buildings in which laundries may be lo- 
cated. 

“The people of the city and county of San Fran- 
cisco do ordain as follows: 

“Section 1. It shall be unlawful, from and after the 
passage of this order, for any person or persons to es- 
tablish, maintain, or carry on a laundry, within the 
corporate limits of the city and county of San Fran- 
cisco, without having first obtained the consent of the 
board of supervisors, except the same be located ina 
building constructed either of brick or stone. 

**Sec. 2. It shall be unlawful for any person to erect, 
build, or maintain, or cause to be erected, built, or 
maintained over or upon the roof of any building now 
erected, or which may hereafter be erected, within the 
limits of said city and county, any scaffolding,without 
first obtaining the written permission of the board 
of supervisors, which permit shall state fully for what 
purpose said scaffolding is to be erected and used, 
and such scaffolding shall not be used for any other 
purpose than that designated in such permit. 

“Sec. 3. Any person who shall violate any of the 
provisions of this order shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be 
punished by a fineof not more than one thousand 
dollars, or by imprisonment in the county jail not 
more than six months, or by both such fine and impris- 
oument.”’ 

Order No. 1587, passed July 28, 1880, the following 
section: 

* Sec. 68. It shall be unlawful, from and after the 
passage of this order, for any person or persons to es- 
tablish, maintain, or carry on a laundry within the 
corporate limits of the city and county of San Fran- 
cisco without having first obtained the consent of the 
board of supervisors, except the same be located ina 
building constructed either of brick or stone.” 

The following facts are also admitted on the record: 
That petitioner is a native of China, and came to Cali- 
forniain 1861, and is stilla subject of the emperor of 
China: that he has been engaged in the laundry busi- 
ness in the same premises and building for twenty- 
two years last past; that he had a license from the 
board of fire-wardens, dated March 3, 1884, from which 
it appeared “ that the above-described premises have 
been inspected by the board of fire-wardens, and upon 
such inspection said board found all proper arrange- 
ments for carrying on the business; that the stoves, 
washing and drying apparatus, and the appliances for 
heating smoothing-irons, are in good condition, and 
that their useis not dangerous to the surrounding 
property from fire, and that all proper precautions 
have been takén to comply with the provisions of 
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order No. 1617, defining ‘the fire limits of the city 
and county of San Francisco, and making regulations 
concerning the erection and use of buildings in said 
city and county,’ and of order No. 1670, * prohibiting 
the kindling, maintenance, and use of open fires in 
houses;’ that he had a certificate from the health 
officer that the same premises had been inspected by 
him, and that he found that they were properly and 
sufficiently drained, and that all proper arrangements 
for carrying on the business of a laundry, without in- 
jury to the sanitary condition of the neighborhood 
had been complied with; that the city license of the 
petitioner was in force, and expired October 1, 1885; 
and that the petitioner applied to the board of super- 
visors, June 1, 1885, for consent of said board to main 
tain and carry on his laundry, but that said board, on 
July 1, 1885, refused said consent.’’ It is also admit- 
ted to be true, as alleged in the petition, that on Feb- 
ruary 24, 1880, “there were about 320 laundries in the 
city and county of San Francisco, of which about 240 
were owned and conducted by subjects of China, and 
ofthe whole number, viz., 320, about 310 were con- 
structed of wood, the same material that constitutes 
nine-tenths of the houses in the city of San Francisco. 
The capital thus invested by the subjects of China was 
not less than two hundred thousand dollars, and they 
paid annually for rent, license, taxes, gas, and water 
about one hundred and eighty thousand dollars.” It 
is alleged in the petition that ‘‘your petitioner, and 
more than one hundred and fifty of his countrymen, 
have been arrested upon the charge of carrying on 
business without having such special consent, while 
those who are not subjects of China, and who are con- 
ducting eighty odd laundries under similar conditions 
are left unmolested, and free to enjoy the enhanced 
trade and profits arising from this hurtful and unfair 
discrimination. The business of your petitioner, and 
of those of his countrymen similarly situated, is greatly 
impaired, and in many cases practically ruined by this 
system of oppression to one kind of men, and favorit- 
ism to all others.” 

The statement therein contained as to the arrest, 
etc., is admitted to be true, with the qualification only 
that the eighty odd laundries referred to are in wooden 
buildings without scaffolds on the roofs. It is also ad- 
mitted ‘‘ that petitioner and two hundred of his coun- 
trymen similarly situated petitioned the board of su- 
pervisors for permission to continue their business in 
the various houses which they had been occupying and 
using for laundries for more than twenty years, and 
such petitions were denied, and all the, petitions of 
those who were not Chinese, with one exception of 
Mrs. Mary Meagles, were granted.” 

By section 11 of article 11 of the Constitution of Cal- 
ifornia it is provided, that ‘‘any county, city, town, 
or township may make and enforce within its limits 
all such local, police, sanitary,and other regulations 
as are not in conflict with general laws.’ By section 
74 of the act of April 19, 1856, usually known as the 
* Consolidation Act,” the board of supervisors is em- 
powered, among other things, “to provide by regula- 
tion for the prevention and summary removal of nuis- 
ances to public health, the prevention of contagious 
diseases; * * * to prohibit the erection of wooden 
buildings within any fixed limits where the streets 
shall have been established and graded; * * * to 
regulate the sale, storage, and use of gunpowder, or 
other explosive or combustible materials and substan- 
ces, and make all needful regulations for protection 
against fire; to make such regulations concerning the 
erection und use of buildings as may be necessary for 
the safety of the inhabitants.” 

The Supreme Court of California, In the opinion 
pronouncirig thé judgment in this case, said: “The 
board of supervisors, under thé several statutes con- 





ferring authority upon them, has the power to pro- 
hibit or regulate all occupations which are against 
good morals, contrary to public order and decency, or 
dangerous to the public safety. Clothes-washing is 
certainly not opposed to good morals, or subversive of 
public order or decency, but when conducted in given 
localities it may be highly dangerous to the public 
safety. Of this fact the supervisors are made the 
judges, and having taken action in the premises, we do 
not find that they have prohibited the establishment of 
laundries, but they have, as they well might do, regu- 
lated the places at which they should be established, 
the character of the buildings in which they are to be 
maintained, etc. The process of washing is not pro- 
hibited by thus regulating the places at which and the 
surroundings by which it must be exercised. The 
order No. 1569 and section 68 of order No. 1587 are 
not in contravention of common right, or unjust, un- 
equal, partial, or oppressive, in such sense as author- 
izes us iu this proceeding to pronounce them invalid.” 
After answering the position taken in behalf of the 
petitioner, that the ordinances in question had been 
repealed, the court adds: ‘‘We have not deemed it 
necessary to discuss the question in the light of sup- 
posed infringement of petitioner’s rights under the 
Constitution of the United States, for the reason that 
we think the principles upon which contention on that 
head can be based have in effect been set at rest by the 
cases of Barbier v. Connolly, 113 U.S. 27; 8. C., 5 Sup. 
Ct. Rep. 357, and Soon Hing v. Crowley, 1138 U. 8S. 708; 
S. C., 5 Sup. Ct. Rep. 730." The writ was accordingly 
discharged, and the prisoner remanded. 

In the other case, the appellant, Wo Lee, petitioned 
for his discharge from an alleged illegal imprisonment, 
upon a state of facts, shown upon the record, precisely 
similar to that in the case of Yick Wo. In disposing 
of the application, the learned Circuit Judge Sawyer, 
in his opinion (26 Fed. Rep. 471), after quoting the or- 
dinance in question, proceeded at length as fol- 
lows: 

“Thus in a territory some ten miles wide by fifteen 
or more miles long, much of it still occupied as mere 
farming and pasturage lands, and much of it unoccu- 
pied sand banks, in many places without a building 
within a quarter or half a mile of each other, includ- 
ing the isolated and almost wholly unoccupied Goat 
island, the right to carry on this, when properly 
guarded, harmless and necessary occupation, in a 
wooden building, is not made to depend upon any pre- 
scribed conditions ¢iving a right to anybody comply- 
plying with them, but upon the consent or arbitrary 
will of the board of supervisors. In three-fourths of 
the territory covered by the ordinance there is no 
more need of prohibiting or regulating laundries than 
if they were located in any portion of the farming 
regions of the State. Hitherto the regulation of laun- 
dries has been limited to the thickly-settled portions 
of thecity. Why this unnecessary extension of the 
limits affected, if not designed to prevent the estab- 
lishment of laundries, after a compulsory removal 
from their present locations, within practicable reach 
of the customers or their proprietors? And the un- 
contradicted petition shows that all Chinese applica- 
tions are, in fact, denied, and those of Caucasians 
granted; thus in fact making the discriminations in 
the administration of the ordinance which its terms 
permit. The fact that the right to give consent is re- 
served in the ordinance shows that carrying on the 
laundry business in wooden buildings is not deemed 
of itself necessarily dangerous. It must be apparent 
to every well-informed mind that a fire, properly 
guarded, for laundry purposes, in a wooden building, 
is just as necessary, and no more dangerous, thana 
fire for cooking purposes or for warming ahouse. If 
the ordinance under consideration is valid, then the 
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board of supervisors can pass a valid ordinance pre- 
venting the maintenance, in a wooden building, of a 
cooking-stove, heating apparatus, or a restaurant, 
within the boundaries of the city and county of San 
Francisco, without the consent of that body, arbitra- 
rily given or withheld, as their prejudices or other mo- 
tives may dictate. If it is competent for the board 
of supervisors to pass a valid ordinance prohibiting 
the inhabitants of San Francisco from following any 
ordinary, proper, and necessary calling within the 
limits of the city and county, except at its arbitrary 
and unregulated discretion and special consent, and it 
can do so if this ordinance is valid, then it seems to 
us that there has been a wide departure from the prin- 
ciples that have heretofore been supposed to guard 
and protect the rights, property, and liberties of the 
American people. Andif by an ordinance general in 
its terms and form, like the one in question, by reserv- 
ing an arbitrary discretion in the enacting body to 
grant or deny permission to engage in a proper and 
necessary calling, a discrimination against any class 
can be made in its execution, thereby evading and in 
effect nullifying the provisions of the National Cousti- 
tution, then the insertion of provisions to guard th- 
rights of every class and person in that instrument 
was a vain and futile act. 

“The effect of the execution of this ordinance in the 
manner indicated in the record would seem to be nec- 
essarily to close up the many Chinese laundries now 
existing, or compel their owners to pull down their 
present buildings and reconstruct of brick or stone, or 
to drive them outside the city and county of San Fran- 
cisco, to the adjoining counties, beyond the conven- 
ient reach of customers, either of which results would 
be little short of absolute confiscation of the large 
amount of property shown to be now, and have been 
for a long time, invested in these occupations. If this 
would not be depriving such parties of their property 
without due process of law, it would be difficult to say 
what would effect that prohibited result. The neces- 
sary tendency, if not the specific purpose, of this ordi- 
nance, and of enforcing it in the manner indicated in 
the record, is to drive out of business all the numer- 
ous small laundries, especially those owned by Chi- 
nese, and give a monopoly of the business tothe large 
institutions established and carried on by means of 
large associated Caucasian capital. If the facts ap- 
pearing on the face of the ordinance, on the petition 
and return, and admitted in the case, and shown by 
the notorious public and municipal history of the 
times, indicate a purpose to drive out the Chinese 
laundrymen, and not merely to regulate the business 
for the public safety, does it not disclose a case of vio- 
lation of the provisions of the fourteenth amendment 
to the National Constitution, and of the treaty be- 
tween the United States and China, in more than one 
particular? * * * If this means prohibition of the 
occupation, and adestruction of the business and 
property of the Chinese laundrymen in San Francisco, 
as it seems to us, this must bethe effect of executing 
the ordinance, and not merely the proper regulation 
of the business, then there is discrimination, and a 
violation of other highly important rights secured by 
the fourteenth amendment and the treaty. That it 
does mean prohibition, as to the Chinese, it seems to 
us must be apparent to every citizen of San Francisco 
who has been here long enough to be familiar with the 
course of anactive and aggressive branch of public 
opinion and of public notorious events. Can a court 
be blind to what must be necessarily known to every 
intelligent person in the State? See Ah Know v. Nu- 
nan, 5 Sawy. 560; Sparrow v. Strong, 3 Wall. 104; 
Brown v. Piper, 91 U. S. 42.” 

But in deference to the decision of the Supreme 
Court of California inthe case of Yick Wo, and con- 





trary to his own opinion as thus expressed, the Cir- 
cuit judge discharged the writ and remanded the 
prisoner. 


D. L. Smoot and Hall McAllister, for plaintiff in 
error and appellant. 


H. G. Sieberst, for Hopkins, sheriff, etc. 


MaTTHeEws, J. In the case of the petitioner, brought 
here by writ of error to the Supreme Court of Califor- 
nia, our jurisdiction is limited to the question whether 
the plaintiff in error has been denied a right in viola- 
tion of the Constitution, laws, or treaties of the 
United States. The question whether his imprison- 
ment is illegal, under the Constitution and laws of the 
State, is not opento us. And although that question 
might bave been considered in the Circuit Court in 
the application made to it, and by this court on ap- 
peal from its order, yet judicial propriety is best con- 
sulted by accepting the judgment of the State court 
upon the points involved in that inquiry. That how- 
ever does not preclude this court from putting upon 
the ordinances of the supervisors of the county and 
city of San Francisco an independent construction; 
for the determination of the question whether the pro- 
ceedings under these ordinances, and enforcement of 
them, are in conflict with the Constitution and laws 
of the United States, necessarily involves the mean- 
ing of the ordinances, which for that purpose we are 
required to ascertain and adjudge. 

We are consequently constrained, at the outset, to 
differ from the Supreme Court of California upon the 
real meaning of the ordinances in question. That 
court considered these ordinances as vesting in the 
board of supervisors a not unusual discretion in grant- 
ing or withholding their assent to the use of wooden 
buildings as laundries, to be exercised in reference to 
the circumstances of each case, with a view to the pro- 
tection of the public against the dangers of fire. We 
are not able to concur in that interpretation of the 
power conferred upon the supervisors. Thereis noth- 
ing in the ordinances which points to such a regulation 
of the business of keeping and conducting laundries. 
They seem intended to confer, and actually do confer, 
not a discretion to be exercised upon a consideration 
of the circumstances of each case, but a naked and 
arbitrary power to give or withhold consent, not only 
as to places, but as to persons; sothat if an applicant 
for such consent, being in every way a competent and 
qualified person, and having complied with every rea- 
sonable condition demanded by any public interest, 
should, failing to obtain the requisite consent of the 
supervisors to the prosecution of his business, apply 
for redress by the judicial process of mandamus tw re- 
quire the supervisors to consider and act upon his 
case, it would be a sufficient answer for them to say 
that the law had conferred upon them authority to 
withhold their consent, without reason and without 
responsibility. The power given to them is not con- 
fided to their discretion in the legal sense of that 
term, but is granted to their mere will. It is purely 
arbitrary, and acknowledges neither guidance nor re- 
straint. 

This erroneous view of the ordinances in question 
led the Supreme Court of California into the further 
error of holding that they were justified by the decis- 
ions of this court in the cases of Barbier v. Connelly, 
113 U. 8. 27; S. C.,5 Sup. Ct. Rep. 357, and Soon Hing 
v. Crowley, 113 U. S. 703; S. C., 5Sup. Ct. Rep. 730. In 
both of these cases the ordinance involved was simply 
a prohibition to carry on the washing and ironing of 
clothes in public laundries and wash-houses, within 
certain prescribed limits of the city and county of San 
Francisco, from10 o’clock at night until 6 o’clock in 


the morning of the following day. This provision was» 
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held to be purely a police regulation, within the com- 
petency of any municipality possessed of the ordinary 
powers belonging to such bodies, a necessary measure 
of precaution ina city composed largely of wooden 
buildings, like San Francisco, in the application of 
which there was no invidious discrimination against 
any one within the prescribed limits; all persons en- 
gaged in the same business being treated alike, and 
subject to the same restrictions, and entitled to the 
same privileges, under similar conditions. For these 
reasons that ordinance was adjudged not to be within 
the prohibitions of the fourteenth amendment to the 
Constitution of the United States, which it was said 
in the first case cited, ‘“‘undoubtedly intended, not 
only that there should be no arbitrary deprivation of 
life or liberty, or arbitrary spoliation of property, but 
that equal protection and security should be given to 
all under like circumstances in the enjoyment of their 
personal and civil rights; that all persons should be 
equally entitled to pursue their happiness, and acquire 
and enjoy property; that they should have like access 
to the courts of the country for the protection of their 
persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that no 
impediment should be interposed to the pursuits of 
any one, except as applied to the same pursuits by 
others under like circumstances; that no greater bur- 
dens should be laid upon one than are laid upon others 
in the same calling and condition; and that in the ad- 
ministration of criminal justice, no different or higher 
punishment should be imposed upon one than such as 
is prescribed to all for like offenses. * * * Class 
legislation, discriminating against some and favoring 
others, is prohibited; but legislation which, in carry- 
ing out a public purpose, is limited in its application, 
if within the sphere of its operation, it affects alike all 
persons similarly situated, is not within the amend- 
ment.”’ 

The ordinance drawn in question in the present case 
is of a different character. It does not prescribe a rule 
and conditions for the regulation of the use of prop- 
erty for laundry purposes, to which all similarly situa- 
ted may conform. It allows, without restriction, the 
use for such purposes of buildings of brick or stone; 
but as to wooden buildings, constituting nearly all 
those in previous use, it divides the owners or occu- 
piers into two classes, not having respect to their per- 
sonal character and qualifications for the business, nor 
the situation and nature and adaptation of the build- 
ings themselves, but merely by an arbitrary line, on 
one side of which are those who are permitted to pur- 
sue their industry by the mere will and consent of the 
supervisors, and on the other those from whom that 
consent is withheld, at their mere will and pleasure. 
And both classes are alike only in this; that they are 
tenants at will, under the supervisors, of their means 
of living. The ordinance therefore also differs from 
the not unusual case where discretion is lodged by 
law in public officers or bodies to grant or withhold 
licenses to keep taverns, or places for the sale of 
spirituous liquors, and the like, when one of the con- 
ditions is thatthe applicant shall be a fit person for 
the exercise of the privilege, because in such cases the 
fact of fitness is submitted to the judgment of the of- 
ficer, and calls for the exercise of a discretion of a ju- 
dicial nature. 

The rights of the petitioners, as affected by the pro- 
ceedings of which they complain, are not less because 
they are aliens and subjects of the emperor of China. 
By the third article of the treaty between this govern- 
ment and that of China, concluded November 17, 1880 
(22 Stat. 827), it is stipulated: “If Chinese laborers, 
or Chinese of any other class, now either permanently 
or temporarily residing in the territory of the United 





States, meet with ill treatment at the hands of any 
other persons, the government of the United States 
will exert all its powers to devise measures for their 
protection, and to secure tothem the same rights, 
privileges, immunities, and exemptions as may be en- 
joyed by the citizens or subjects of the most favored 
nation, and to which they are entitled by treaty.” 
The fourteenth amendment to the Constitution is not 
confined to the protection of citizens. It says: ‘‘ Nor 
shall any State deprive any person of life, liberty, or 
property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the laws.’’ These provisions are universal in their 
application, to all persons within the territorial ju- 
risdiction, without regard to any differences of race, of 
color, or of nationality; and the equal protectiou of 
the laws is a pledge of the protection of equal laws. It 
is accordingly enacted by section 1977 of the Revised 
Statutes that “all persons within the jurisdiction of 
the United States shall have the same right, in every 
State and Territory, tomake and enforce contracts, 
to sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the secur- 
ity of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment,pains, 
penalties, taxes, licenses, and exactions of every kind, 
and to no other.’”? The questions we have to consider 
and decide in these cases therefore are to be treated 
as involving the rights of every citizen of the United 
States equally with those of the strangers and aliens 
who now invoke the jurisdiction of the court. 

It is contended on the part of the petitioners that 
the ordinances for violations of which they are sever- 
ally sentenced to imprisonment are void on their face, 
as being within the probibitions of the fourteenth 
amendment: andin the alternative, if not so, that 
they are void by reason of their administration, oper- 
ating unequally, so as to punish in the present peti- 
tioners what is permitted to others as lawful, without 
any distinction of circumstances, an unjust and ille- 
gal discrimination, it is claimed, which though not 
made expressly by the ordinances, is made possible by 
them. 

When we consider the nature and the theory of our 
institutions of government, the principles upon which 
they are supposed torest, and review the history of 
their development, we are constrained to conclude 
that they do not mean to leave room for the play and 
action of purely personal and arbitrary power. Sov- 
creignty itself is, of course, not subject to law, for it 
is the author and source of law; but in our system, 
while sovereign powers are delegated to the agencies 
of government, sovereignty itself remains with the 
people, by whom and for whom allgovernment exists 
and acts. And the law is the definition and limitation 
of power. It is indeed quite true that there must 
always be lodged somewhere, and in some person or 
body, the authority of final decision; and in many 
cases of mere administration, the responsibility is 
purely political, no appeal lying except to the ultimate 
tribunal of the puolic judgment, exercised either in 
the pressure of opinion, or by means of the suffrage. 
But the fundamental rights to life, liberty, and the 
pursuit of happiness, considered as individual posses - 
sions, are secured by those maxims of constitutional 
law which are the monuments showing the victorious 
progress of the race in securing to men the blessings 
of civilization under the reign of just and equal laws 
so that in the famous language of the Massachusetts 
bill of rights, the government of the Commonwealth 
‘“‘may be a government of laws and notof men.’”’ For 
the very idea that one man may be compelled to hold 
his life, or the means of living, or any material right 
essential to the enjoyment of life, at the mere will of 
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another, seems to be intolerable in any country 
where freedom prevails, as being the essence of sla- 
very itself. 

There are many illustrations that might be given of 
this truth, which would make manifest that it was 
self-evident in the light of our system of jurispru- 
dence. The case of the political franchise of voting is 
one. Though not regarded strictly as a natural right, 
but as a privilege merely conceded by society, accord- 
ing to its will, under certain conditions, nevertheless 
itis regarded as a fundamental political right, because 
preservative of all rights. In reference to that right, 
it was declared by the Supreme Judicial Court of 
Massachusetts, in Capen v. Foster, 12 Pick. 485, 488, in 
the words of Chief Justice Shaw, “that in all cases 
where the Constitution has conferred a political right 
or privilege, and where the Constitution has 
not particularly designated the manner in which 
that right is to be exercised, it is clearly 
within the just and constitutional limits of 
the legislative power to adopt any reasonable and 
uniform regulations, in regard to the time and mode 
of exercising that right, which are designed to secure 
and facilitate the exercise of such right ina prompt, 
orderly, and convenient manner; ” nevertheless ‘such 
a construction would afford no warrant for such an 
exercise of legislative power, as under the pretense 
and color of regulating, should subvert or injuriously 
restrain the right itself.” It has accordingly been 
held generally in the States that whether the particu- 
lar provisions of an act of legislation establishing 
means for ascertaining the qualifications of those en- 
titled to vote, and making previous registration in 
lists of such a condition precedent to the exercise of 
the right, were or were not reasonable regulations, 
and accordingly valid or void, was always open to in- 
quiry, as a judicial question. See Daggett v. Hudson, 
3.N. E. Rep. 538, decided by the Supreme Court of 
Ohio, where many of the cases are collected; Monroe 
v. Collins, 17 Ohio St. 666. 

The same principle bas been more freely extended 
to the quasi legislative acts of inferior municipal 
bodies, in respect to which it is an ancient jurisdiction 
of judicial tribunals to pronounce upon the reason- 
ableness and consequent validity of their by-laws. In 
respect to these it was the doctrine that every by-law 
must be reasonablo, not inconsistent with the charter 
of the corporation, nor with any statute of Parlia- 
ment, nor with the general principles of the common 
law of the land, particularly those having relation to 
the liberty of the subject, or the rights of private 
property. Dill. Mun. Corp. (3d ed.),§319, and cases 
citedin notes. Accordingly in the case of Stute v. 
Cincinnati Gas-light & Coke Co., 18 Ohio St. 262, 300, 
an ordinance of the city council purporting to fix the 
price to be charged for gas, under an authority of law 
giving discretionary power to do so, was held to be 
bad, if passedin bad faith, fixing an unreasonable 
price, for the fraudulent purpose of compelling the 
gas company to submit to an unfair appraisement of 
their works. And asimilar question, very pertinent 
to the one in the present cases, was decided by the 
Court of Appeals of Maryland in the case of City of 
Baltimore v. Radecke, 49 Md. 217. In that case the de- 
fendant had erected and used a steam-engine, in the 
prosecution of his business asa carpenter and box- 
maker in the city of Baltimore, under a permit from 
the mayor and city council, which contained a condi- 
tion that the engine was ‘“‘to be removed after six 
months’ notice to that effect from the mayor.” After 
such notice. and refusal to conform to it, a suit was 
instituted to recover the penalty provided by the or- 
dinance, to restrain the prosecution of which a bill in 
equity was filed. The court holding the opinion that 
“there may be acase in which an ordinance, passed 





under grants of power like those we have cited, is so 
clearly unreasonable, so arbitrary, oppressive, or par- 
tial, as to raise the presumption that the Legislature 
never intended to confer the power to pass it, and to 
justify the courts in interfering and setting it aside as 
a plain abuse of authority,” it proceeds to speak, with 
regard to the ordinance in question, in relation to the 
use of steam-engines as follows: ‘It does not profess 
to prescribe regulations for their construction, ioca- 
tion, or use; nor require such precautions and safe- 
guards to be provided by those whoown and use 
them as are best calculated to render them less dan- 
gerous to life aud property; nor does it restrain their 
use in box factories and other similar establishments 
within certain defined limits; nor in any other way 
attempt to promote their safety and security without 
destroying their usefulness. But it commits to the 
unrestrained will of a single public officer the power 
to notify every person who now employs a steam- 
engine in the prosecution of any business in the city 
of Baltimore to cease to do so, and by providing com- 
pulsory fines for every day’s disobedience of such 
notice and order of removal, renders his power over 
the use of steam in that city practically absolute, so 
that he may prohibit its use altogether. But if he 
should not choose to do this, but only to act in par- 
ticular cases, there is nothing in the ordinance to 
guide or control his action. It laysdown no rules by 
which its impartial execution can be secured, or par- 
tiality and oppression prevented. It is clear that giv- 
ing and enforcing these notices may, and quite likely 
will, bring ruin to the business of those against whom 
they are directed, while others, from whom they are 
withheld, may be actually benefited by what is thus 
done to their neighbors; and when we remember that 
this action or non-action may proceed from enmity or 
prejudice, from partisan zeal or animosity, from fa- 
voritism and other improper influences and motives 
easy of concealment, and difficult to be detected and 
exposed, it becomes unnecessary to suggest or com- 
ment upon the injustice capable of being wrought 
under cover of such a power, forthat becomes appar- 
ent to every one who gives to the subject a moment’s 
consideration. In fact an ordinance which clothes a 
single individual with such power hardly falls within 
the domain of law, and we are constrained to pro- 
nounce it inoperative and void.” This conclusion, and 
the reasoning on which itis based, are deductions 
from the face of the ordinance, as toits necessary 
tendency and ultimate actual operation. 

In the present cases we are not obliged to reason 
from the probable tothe actual, and pass upon the 
validity of the ordinances complained of, as tried 
merely by the opportunities which their terms afford, 
of unequal and unjust discrimination in their admin- 
istration; for the cases present the ordinances in ac- 
tual operation, and the facts shown establish an ad- 
ministration directed so exclusively against a particu- 
lar class of persons as to warrant and require the con- 
clusion, that whatever may have been the intent of 
the ordinances as adopted, they are applied by the 
public authorities charged with their administration, 
and thus representing the State itself, with a mind so 
unequal and oppressive as to amount to a practical 
denial by the State of that equal protection of the laws 
which is secured to the petitioners, as to all other per- 
sons, by the broad and benign provisions of the four- 
teenth amendment to the Constitution of the United 
States. Though the law itself be fairon its face, and 
impartial in appliance, yet if it is applied and admin- 
istered by public authority with an evil eye and an 
unequal hand, so as practically to make unjust and 
illegal discriminations between persons in similar cir- 
cumstances, material to their rights, the denial of 
equal justice is still within the prohibition of the Con- 
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stitution. This principle of interpretation has been 
sanctioned by this court in Henderson v. Mayor of 
New York, 92 U. 8. 259; Chy Lung v. Freeman, id. 275; 
Ex parte Virginia, 100 id. 339; Neal v. Delaware, 103 id. 
870; and Soon Hing v. Crowley, 113 id. 703; S. C., 5Sup. 
Ct. Rep. 730. 

The present cases, as shown by the facts disclosed in 
the record, are within this class. It appears that both 
petitioners have complied with every requisite deemed 
by the law, or by the public officers charged with its 
administration, necessary for the protection of neigh- 
boring property from fire, or asa precaution against 
injury to the public health. No reason whatever, ex- 
cept the willof the supervisors, is assigned why they 
should not be permitted to carry on, in the accus- 
tomed manner, their harmless and useful occupation, 
on which they depend fora livelihood; and while this 
consent of the supervisors is withheld from them, and 
from 200 others who have also petitioned, all of whom 
happen to be Chinese subjects, eighty others, not 
Chinese subjects, are permitted to carry on the same 
business under similar conditions. The fact of this 
discrimination is admitted. No reason for it is shown, 
and the conclusion cannot be resisted that no reason 
for it exists except hostility to the race and national- 
ity to which the petitioners belong, and which in the 
eye of the law is not justified. The discrimination is 
therefore illegal, and the public administration which 
enforces it isa denial of the equal protection of the 
laws, and a violation of the fourteenth amendment of 
the Constitution. Theimprisonment of the petition- 
ers is therefore illegal, and they must be discharged. 
To this end the judgment of the Supreme Court of 
California in the case of Yick Wo, and that of the 
Circuit Court of the United States for the District of 
California in the case of Wo Lee, are severally re- 
versed, and the cases remanded, each to the proper 
court, with directions to discharge the petitioners 
from custody and imprisonment. 


—_—¢——_—. 


MASTER AND SERVANT—AUTHORITY OF RAIL- 
ROAD DIVISION SUPERINTENDENT TO 
EMPLOY SURGEON FOR PASSENGERS 
INJURED BY RAILWAY AC- 

CIDENT. 


KANSAS SUPREME COURT, MAY 7, 1886. 


Unton Pac. Ry. Co. v. BEATTY.* 


Where a railway passenger train is derailed, and some of the 
passengers are injured by inevitable accident, no obliga- 
tion rests upon the company to furnish medical care and 
attention tothe injured passengers; and the company 
cannot be made liable for such care and attention by the 
contract of the division superintendent, unless authority 
has been givenhim to commit it to such liability; and 
where a division superintendent employs a physician to 
attend upon passengers so injured, and the company de- 
nies his authority, and contests its liability under the em- 
ployment, itis error for the court toinstruct the jury 
that the division superintendent will be presumed to have 
such authority until the contrary appears. 


—_— from Clay county. 


J. P. Usher and Charles Monroe, for plaintiff in 
error. 


J. S. Walker, for defendant in error. 
JOHNSTON, J. This proceeding is brought to reverse 
a judgment obtained against the Union Pacific Rail- 


*10 Pac. Rep. 845. 








way Company by Dr. G. F. Beatty for his services as 
a physician and surgeon, and for medicines alleged to 
have been rendered and furnished, upon the employ- 
ment of the railway company. It appears that on 
June 11, 1883, a passenger train of the railway com- 
pany was derailed at a point on the Kansas Central 
Division of the road, between Miltonvale and Clay 
Center, and that a number of the employees and pas- 
sengers on the train wereinjured. At the instance of 
the station agent, and also of the locomotive engineer 
of the wrecked train, the plaintiff went to the point 
where the accident occurred, and there found eight 
persons suffering from injuries received in consequence 
of the accident, two of whom were the employees of 
the company. He states that six of the cases proved 
to be of but minor importance, while the injuries re- 
ceived by three of the passengers were of a more se- 
rious nature. The three last named were taken to 
Miltonvale, where the doctor continued to give them 
medical and surgical care and attention for ten days 
thereafter. It further appears, that while the plain- 
tiffand the station agent were on their way to the 
scene of the accident, the station agent was injured by 
the bursting of a torpedo which had been placed on 
the track, and the treatment of this injury was also 
included by the plaintiff in his charge against the 
company. The plaintiff offered proof tending to show 
that the division superintendent of the railway com- 
pany was notified of the accident, and of the fact that 
the doctor was in attendance upon the persons who 
had been injured, and that he directed the station 
agent to take the injured persons to Miltonvale, and 
to continue the plaintiff as physician and surgeon in 
charge of them. He also attempted to prove that his 
employment by the station agent and engineer was 
subsequently ratified by the division superintendent. 
That the plaintiff was requested by the station agent 
and engineer to attend and take charge of the injured 
persons seems not to be questioned, but the division 
superintendent denied that he ever authorized them 
to employ the plaintiff, or in any way ratified his em- 
ployment. The plaintiff presented a bill for his ser- 
vices for $250, which was referred to the general super- 
intendent of the company, who rejected the claim, 
and ina letter to the plaintiff gave his reasons as fol- 
lows: 

“ Referring to your claim of $250 for services to pas- 
sengers injured by train blowing off track on Kansas 
Central Division on night of June 11th, we do not con- 
sider that the company was responsible or in any fault 
for the accident; and as you were not employed by 
the railway company to attend the injured passengers, 
your claim is respectfully declined.” 

The plaintiff recovered for his services to the pas- 
sengers and employees the full amount of his claim. 

At the trial in the District Court, as well as here, 
the plaintiff below relied upon an employment by the 
division superintendent, and contended that that 
officer had authority, by virtue of his office, to bind 
the company for the medical and surgical service 
which he had rendered. The principal question in the 
case is in regard to the authority of the division super- 
intendent in this respect. The court below, in the 
trial of the cause, proceeded upon the theory that it 
was within the general scope of the employment of 
the division superintendent to contract in behalf of 
the company for such services as were rendered by 
the plaintiff. Accordingly the jury were instructed 
that the division superintendent would be presumed 
to have authority to employ the doctor, and to bind 
the company for the medical care and protection 
which he gave to the injured passengers and em- 
ployees, until the contrary was made to appear. This 
was error. To support this position the case of Pac. 
R. Co. v. Thomas, 19 Kans. 256, is relied on. The po- 
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sition would be correct, and the authority applicable: 
if the alleged empluyment had been made for the 
treatment of injured employees only, but the greater 
part of the claim was for the treatment of passengers. 
In the case cited it was held that the division super- 
intendent will be presumed, in the absence of any 
thing to the contrary, to have authority to employ a 
physician and surgeon to attend an employee who has 
been injured while in the service of the company; 
and the case of Atlantic & P. R. Co. v. Reisner, 18 
Kans. 458, which is also cited, goes no further. In 
none of the cases to which we are referred is it held 
that there is any implied authority in the division or 
general superintendent to furnish entertainment for, 
orto employ physicians to attend upon, passengers 
who have become sick or have been injured without 
the fault of the company. There is no legal obligation 
resting upon the company to provide medical or sur- 
gical care for those who have been injured in its ser- 
vice; but the grounds upon which the authority of the 
superintendent to make such contracts is inferred, is 
that it is a reasonable thing for the company to pro- 
vide for the care and cure of persons who are engaged 
in the hazardous employment of railroading. This 
risk is incurred by them while they are devoting their 
energies and labor to promote the interest of the com- 
pany, and they are generally dependent upon the 
daily labor thus given for the support of themselves 
and families. Again, they are skilled in the particu- 
lar branch of the service in which they are engaged, 
and their injury, to some extent, interferes with the 
business of the company, and retards the operation of 
the road. The company is therefore interested in the 
speedy cure of employees who have been disabled, and 
in their early resumption of the duties for which they 
have been specially trained. Toledo, W. & W. Ry. Co. 
v. Rodrigues, 47 Ill. 188; Same v. Prince, 50 id. 26, 
These considerations are wanting in the case of pas- 
sengers who have been injured by unavoidable acci- 
dent. 

So far as this case is concerned, we must treat and 
dispose of it upon the theory that the derailment of 
the train was purely accidental. During the trial the 
defendant company offered to prove that the train 
was thrown off the track and wrecked, and the inju- 
ries to the passengers and employees were inflicted by 
a tornado of wind which was so violent and sudden 
that it was absolutely impossible for the company, in 
the exercise of the greatest possible care, to resist or 
withstand it, and therefore that it was not the fault of 
the defendant that the train was derailed. This tes- 
timony was erroneously excluded by the court, and 
there was no other given concerning the cause of the 
accident. We must therefore assume that the injury 
of the passengers resulted from unavoidable accident, 
and not from any negligence or fault of the company. 
Probably there are but few instances of injury to pas- 
sengers riding upon railroad trains where negligence 
or fault cannot be traced tothe railroad company; 
but in cases where there is no such negligence, no re- 
sponsibility can attach to the company, and no recoy- 
ery can be had for the injuries sustained. It does not 
insure the lives or health of those who take passage 
upon itstrains. The most that can be required is that 
it shall use the highest care in the conveyance of the 
passenger to his destination. There is no more obli- 
gation resting upon the company to provide medical 
care and treatment for passengers unavoidably injured 
than for passengers who become sick during the jour- 
ney over theroad. In either case the full measure of 
the duty of the company is to carry the passenger, in 
the condition in which he may be found, to his desti- 
nation. Beyond this the company has no interest in 
the passenger, and therefore has no such concern for 
his health and soundness that it has in its employees 





who may be injured while in its service. To furnish 
medical care and treatment for passengers in such 
cases would be a mere gratuity, and the funds of the 
corporation cannot be thus dispensed by the division 
superintendent without authority from the board of 
directors. 

In Cox v. Midland Counties Ry. Co., 3 Welsby, H. & 
G 268, the station master of the railway company at 
Birmingham, who acted there as chief officer of the 
passenger and other departments, employed a surgeon 
to perform a surgical operation upon a passenger in- 
jured by a train of the railway company, and the 
company contested its liability for the service on the 
ground that its servants had no authority to bind 
them by contracts of that description, and the court 
held that there was no liability against the company 
therefor, because the power to enter into the contracts 
was not incident either tothe employment of the sta- 
tion master or of the superintendent of the road. 

Perhapsit is true that in certain emergencies the 
superintendents of railroads are authorized to provide 
medical and surgical care for injured passengers, and 
to bind the railroad companies for the payment of 
such services, and it is probably well that such provis- 
ion should be made; but in those cases it will not be 
difficult to show the authorization, or a recognized 
custom or usage, of the company to furnish medical 
attendance to passengers injured by inevitable acci- 
dent. In the absence of testimony of express author- 
ity from the company, orof a custom or usage from 
which authority might be implied, the company can- 
not be bound by such contracts made by the superin- 
tendent or his subordinates. If the injury to the pas- 
sengers resulted from the negligence of the carrier, 
other considerations would enter into the case which 
might warrant the implication of authority in the su- 
perintendent or some general agent of the company to 
provide medical attendance and entertainment for 
them; but whatever might be the rule in that case, we 
are of the opinion that there is no such presumption 
of authority in the division superintendent where 
the passengers are injured through no fault of the com- 
pany. 

It necessarily follows that there was error in the 
charge of the court, for which a new trial must be 
given; as the other questions presented by the plain- 
tiffin error may not again arise, it becomes unneces- 
sary to notice them here. The judgment of the Dis- 
trict Court will be reversed, aud the cause remanded 
for a new trial. 

All the justices concurring. 

[Compare Terre Haute, etc., R. Co. v.§ McMurray, 98 
Ind. 358; S. C., 49 Am. Rep. 725; Louisville, etc., R. Co. 
v. McVay, 98 Ind. 391; S. C., 49 Am. Rep. 770.—Eb.] 


eS 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—POLICE POWER—LOUITSIANA 
QUARANTINE LAWS.—The system of quarantine laws 
established by statutes of Louisiana is a rightful exer- 
cise of the police power for the protection of health, 
which is not forbidden by the Constitution of the 
United States. While some ofthe rules of that sys- 
tem may amount to regulations of commerce with for- 
eign nations, or among the States, though not so de- 
signed, they belong to that class which the States may 
establish until Congress acts in the matter by cover- 
ing the same ground or forbidding State laws. Con- 
gress, so far from doing either of these things, by the 
act of 1799 (ch. 53, Rev. Stat.),and previous laws, and 
by the recent act of 1878 (20 Stat. 37) adopted the laws 
of the States on that subject, and forbade all inter- 
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ference with their enforcement. The requirement 
that each vessel passing a quarantine station shall pay 
a fee fixed by the statute for examination as to their 
condition, and the ports from which she came, isa 
part of all quarantine systems, and is a compensation 
for services rendered to the vessel, and is not a tax 
within the meaning of the Constitution concerning 
tonnage tax imposed by the States. Nor is it liable to 
constitutional objection as giving a preference for a 
port of one State over those of another. Section 9 of 
the first article of the Constitution is arestraint upon 
powers of the general government, and not of the 
States, and can have no application to the quarantine 
laws of Louisiana. Quarantine laws belong to that 
class of State legislation, which whether passed with in- 
tent to requlate commerce or not, must be admitted to 
have that effect, and which are valid until displaced or 
contravened by some legislation of Congress. The mat- 
ter is one in which the rules that should govern it may 
in many respects be different in different localities, and 
for that reason be better understood and more wisely 
established by the local authorities. The practice 
which should control a quarantine station on the Mis- 
sissippi river, a hundred miies from the sea, may be 
widely and wisely different from that which is best for 
the harbor of New York. In this respect the case 
falls wlthin the principle which governed the cases of 
Willson v. Blackbird Creek Marsh Co., 2 Pet. 245; 
Cooley v. Board of Wardens, 12 How. 299; Gilman v. 
Philadelphia, 3 Wall. 727; Pound v. Turck, 95 U. 8S. 
462; Hall v. De Cuir, id. 488; Packet Co. v. Catletts- 
burg, 105 id. 562: Parkersburg & O. R. Transp. Co. v. 
Parkersburg, 107 id. 702; Escanaba & L. M. Transp. 
Co. v. Chicago., id. 678. This principle has been so 
often considered in this court that extended comment 
on it here is not needed. Quarantine laws are so ana- 
logous in most of their features to pilotage laws in 
their relation to commerce that no reason can be seen 
why the same principle should not apply. In one of 
the latest of the cases cited above, the town of Cat- 
lettsburg, on the Ohio river, had enacted that no ves- 
sel should, without permission of the wharf-master, 
land at any other point on the bank of the river within 
the town than aspace designated by the ordinance. 
This court said, ‘‘that if this bearegulation of com- 
merce under the power conferred on Congress by the 
Constitution, that body has signally failed to provide 
any such regulation. It belongs also manifestly to 
that class of rules, which like pilotage and some others 
can be most wisely exercised by local authorities, and 
in regard to which no general rules applicable alike to 
all ports and landing places can be properly made. If 
a regulation of commerce at all, it comes within that 
classin which the States may prescribe rules until 
Congress assumes to do so.’’ For the period of nearly 
acentury since the government was organized Con- 
gress has passed no quarantine law, nor any other law 
to protect the inhabitants of the United States against 
the invasion of contagious and infectious diseases 
from abroad; and yet during the early part of the 
present century. for many years, the cities of the At- 
lantic coast, from Boston and New York to Charles- 
ton, were devastated by the yellow fever. In later 
times the cholera has made similar invasions; and the 
yellow fever has been unchecked in its fearful course 
in the southern cities, New Orleans especially, for 
several generations. During all this time the Con- 
gress of the United States never attempted to exer- 
cise this or any other power to protect the people from 
the ravages of these dreadful diseases. No doubt they 
believed that the power to do this belonged tu the 
States; or if it ever occurred to any of its members 
that Congress might dosomething in that way, they 
probably believed that what ought to be done could 
be better aud more wisely done by the authorities of 





the State who were familiar with the matter. But to 
be told now that the requirements of a vessel charged 
with contagion, or just from an infected city, to sub- 
mit to an examination, and pay the cost of it, is for- 
bidden by the Constitution, because only Congress 
can do that, is a strong reproach upon the wisdom of 
a hundred years past, or an overstrained construction 
of the Constitution. May 10, 1886. Morgan’s Louisi- 
ana & T. R. & S. 8. Co. v. Board of Health of the State 
of Louisiana. Opinion by Miller, J. [6 Sup. Ct. Rep. 
1114.] 


CORPORATION—DOMICILE—EFFECT OF STATUTE UPON 
—CHARTERED IN SEVERAL STATES — STOCKHOLDERS, 
MEETING IN ONE—MORTGAGE BY DIRECTORS BEFORE 
STATUTE AUTHORITY GIVEN—RATIFICATION BY LEGIS- 
LATURE—UNITED STATES CIRCUIT COURT—JURISDIC- 
TION OVER DECREE OF STATE COURT—BANKRUPTCY— 
ADJUDICATION—IMPEACHMENT OF — LACHES — RIGHT 
OF ACTION.—(1) The Legislature of New York having 
passed an act ‘‘to consolidate the Boston, Hartford & 
Erie, the Boston, Hartford & Erie Extension, and the 
Boston, Hartford & Erie Ferry Extension Railroad 
Companies,” which provided that the two last-named 
companies, or either of them, might, upon certain con- 
ditions, convey their or either of their franchises and 
properties to the company first named, the Boston, 
Hartford & Erie Railroad Company, as a purchaser of 
what the act authorized to besoldto it, becamea 
New York corporation by its then existing name. (2) 
A meeting in one of several States of the stockholders 
of a corporation chartered in all those States is valid 
in respect to the property of the corporation in all of 
them, without the necessity of a repetition of the 
meeting in any other of those States. (3) When the 
terms ofa vote of stockholders as recited in the mort- 
gage are adequate to confer upon the directors, acting 
for the company, to make the mortgage after the Leg- 
islature should have granted authority to make it, the 
ratification by the Legislature of the mortgage subse- 
quent to its creation is équivalent to previous author- 
ity. (4) A Circuit Court of the United States cannot 
revise or set aside a final decree rendered by a State 
court which had complete jurisdiction of the parties 
and the subject-matter, upon the ground that the de- 
cree was obtained by fraud, when the injured party 
has had an opportunity to apply to the State court to 
revise the decree. (5) An adjudication in bankruptcy, 
made by a District Court having jurisdiction of the 
bankrupt, cannot be impeached collaterally by any 
person who was a party to the bankruptcy proceed- 
ings. (6) The laches of a party aggrieved by alleged 
fraud in mortgage, foreclosure, and bankruptcy pro- 
ceedings had from seven to fourteen years since, the 
complete records of such proceedings having been 
meantime open all the while to his inspection, and in- 
nocent parties become holders of the bonds of the new 
corporation, should defeat his endeavor to have such 
proceedings set aside, and the property placed in the 
hands of receivers for the benefit of stockholders of 
the old company. May 10, 1886. Graham v. Boston, 
H.& E. R. Co. Opinion by Blatchford, J. [6 Sup. Ct. 
Rep. 1009.] 


CRIMINAL LAW—POLYGAMY—JURISDICTION.— The 
plaintiff in error was convicted under a statute 
in these words: ‘‘If any male person, in a Territory 
or other place over which the United States have ex- 
clusive jurisdiction, hereafter cohabits with more than 
one woman, he shall be deemed guilty of a misde- 
meanor, and on conviction thereof shall be punished 
by a fine of not more than three hundred dollars, or 
by imprisonment for not more than six months, or by 
both said punishments in the discretion of the court.” 
This section creates a new and distinct offense from 
bigamy or polygamy—one which isto be declared to 
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bea misdemeanor (there having been and being no 
such declaration as to bigamy or poligamy), and the 
punishment for which is much less than the punish- 
ment for bigamy or polygamy. The act of 1882 made 
no provision for any writ of error from this court in a 
case under section 3, while by the then existing act of 
July 23, 1874, a writ of error could lie on a conviction 
of bigamy or polygamy. By no proper construction 
can the offense of cohabiting with more than one 
woman be regarded as identical with the offense of 
bigamy or polygamy. The act of 1882, in sections 1, 3, 
and 5, classes bigamy or polygamy as a different of- 
fense from the offense of cohabiting with more than 
one woman; and we cannot regard a statutory provis- 
ion fora writ of error on a conviction of bigamy or 
polygamy as authorizing one on a conviction, under 
section 3 of the act of 1882, of cohabiting with more 
than one woman. On the 3d of March, 1885, the fol- 
lowing act was passed (23 Stat. 443): ‘‘No appeal or 
writ of error shall hereafter be allowed from any judg- 
ment or decree in any suit at law orin equity in the 
Supreme Court of the District of Columbia, or in the 
Supreme Court of any of the Territories of the United 
States, unless the matter in dispute, exclusive of 
costs, shall exceed the sum of five thousand dollars.” 
Sec. 2. The preceding section shall not apply to any 
case wherein is involved the validity of any patent or 
copyright, or in which is drawn in question the valid- 
ity of a treaty or statute of, or an authority exercised 
under, the United States; but in all such cases an ap- 
peal or writ of error may be brought without regard 
to the sum or value in dispute.’’ This act is relied on 
by the plaintiffin error as covering the present cases. 
The first section of it applies solely to judgments or 
decrees in suits at law or in equity, measured by a 
pecuniary value. If the second section applies to a 
criminal case wherein “is drawn in question the val- 
idity of a”’ *‘ statute of, or an authority exercised un- 
der, the United States,” without regard to whether 
there is or is not any sum or value in dispute, the 
question still remains for consideration, whether in 
the present cases, the validity of a statute of the 
United States, or the validity of an authority exer- 
cised under the United States, is drawn in question. 
The peculiar language of section 2 is to be noted. In 
section 709 of the Revised Statutes, allowing a writ of 
error to review a final judgment or decree in any suit 
in the highest court of a State, in which a decision in 
the suit could be had, the language is, ‘‘ where is 
drawn in question the validity of a treaty or statute 
of, or an authority exercised under, the United States, 
and the decision is against their validity.” This lan- 
guage is taken from section 2 of the act of February 5, 
1867 (14 Stat. 386), where it is reproduced verbatim 
from section 25 of the Judiciary Act of September 24, 
1789 (1 Stat. 85). In section 2 of the act under consid- 
eration the words “and the decision is against their 
validity’ are not found. In section 1911 of the Re- 
vised Statutes, in regard to Washington Territory, the 
language, adopted substantially from the act of March 
2, 1853 (10 Stat. 175), is “tin all cases where the Consti- 
tution of the United States, or a treaty thereof, 
or acts of Congress, are brought in question;” 
and is not limited to the case of a decision 
against the validity of the act. Section 2 of the act of 
1885 applies, not where merely an act of Congress is 
brought in question, but only where the validity of a 
statute of the United States is drawn in question, or 
where the validity of an authority exercised under 
the United States is drawnin question; but this is 
not limited by the requirement that the decision shall 
have been against such validity. In the present cases 
the validity of a statute of the United States is not 
drawn in question. Nosuch question is presented by 





the bills of exceptions, or the requests for instructions, 
or the exceptions to the charges, or anywhere else in 
the records. Nor is the validity of an authority exer. 
cised under the United States drawn in question. The 
plaintiff in error contends that the construction of the 
act of 1882 is drawn in question, and also the author. 
ity exercised under the United States by which he wag 
tried and convicted; that the authority of the United 
States isinvoked to deprive him of his liberty, in q 
court established by Congress, and acting solely by 
Federal power; and that the question is whether the 
authority exercised by the court under the act of 1882 
is a valid authority and within the scope of that act, 
because the contention is that the court misconstrued 
the statute, and acted beyond the authority which it 
conferred. The authority exercised by the court in 
the trial and conviction of the plaintiff in error is not 
such an “authority ’’ as is intended by the act. The 
validity of the existence of the court, and its jurisdic- 
tion over the crime named in the indictments, and 
over the person of the defendant, are not drawn in 
question. All that isdrawn in question is whether 
there is or is not error in the administration of the 
statute. The contention of the plaintiff in error would 
allow a writ of error from this court in every criminal 
case in a Territory where the prosecution is based on 
a statute of the United States; and indeed might go 
still further, for the authority of every court sitting 
in a Territory is founded onastatute of the United 
States. From the fact that a given criminal case in- 
volves the construction of a statute of the United 
States, it does not follow that the validity of ‘“‘an au- 
thority exercised in the United States is drawn in 
question. Bethell v. Demaret, 10 Wall. 537; Kurtz v. 
Moffitt, 115 U. S. 487. May 10, 1886. Snow v. United 
States. Opinion by Blatchford, J. (6 Sup. Ct. Rep. 
1059.) 


INDIANS— CRIMINAL JURISDICTION — APPROPRIA- 
TION ACT OF 1885.—The ninth section of the Indian 
Approriation Act of March 3. 1885 (Sess. Acts, 385), is 
valid and constitutional in both its branches, namely: 
that which gives jurisdiction to the courts of the Ter- 
ritories of the crimes named, committed by Indians 
within the Territories; aud that which gives jurisdic- 
tion in like cases to the courts of the United States 
for the same crimes, committed on an Indian reserva 
tion within a State of the Union. The crimes men- 
tioned in the act are murder, mansJaughter, rape, as- 
sault with intent to kill, arson, burglary and larceny. 
While the government of the United States has recog- 
nized in the Indian tribes heretofore astate of semi- 
independence and pupilage, it has the right and an- 
thority, instead of controlling them by treaties, to 
govern them by acts of Congress, because they are 
within the geographical limit of the United States, 
and are necessarily subject to the laws which Congress 
may enact for their protection, and for the protection 
of the people with whom they come in contract. The 
States have no such power over them as long as they 
maintain their tribal relations. They owe no alleg- 
iance to a State within which their reservation may be 
established, and the State gives them no protection. 
Murphy v. Ramsey, 114 U.S. 44; U. S. v. Rogers, 4 
How. 572; Cherokee Nation vy. Georgia, 5 Pet. 1; 
Worcester v. Georgia, 6 id. 536; Case of Crow Dog, 
109 U. S. 556; Fellows v. Blacksmith, 19 How. 366; 
Kansas Indians, 5 Wall. 737; New York Indians, 761. 
May 10, 1886. United Slates v. Kagama. Opinion by 
Miller, J. [6 Sup. Ct. Rep. 1109.] 


LACHES—REMEDIES—ACCOUNTING.—A party, who in 
reliance upon another places his property and busi- 
ness interests in his hands, is not guilty of laches, if 
misled by the errors and misstatements of the other 
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in regard to the condition of the account between 
them, so that he is made to believe the balance is 
against him, he delays bringing suit to recover his 
rights until he learns the true state of the case. May 
10, 1886. Loring v. Palmer. Opinion by Waite, C. J. 
(6 Sup. Ct. Rep. 1078.] 


MUNICIPAL BONDS—PLEADING—-AUTHORITY TO IS- 
sue.—In an action upon negotiable municipal bonds, 
the bonds in the suit containing no statement of the 
purpose for which they were issued, and no recital 
binding the municipality by way of estoppel, the com- 
plaint must allege aud prove the authority to issue 
them, and the purpose for which they were issued. 
The averment that the defendant is a municipal cor- 
poration under the laws of Indiana, *‘ with full power 
and authority, pursuant to the laws of said State, to 
execute negotiable commercial paper,’’ if understood 
as alleging a general power to execute negotiable com- 
mercial paper, is inconsistent with the public laws of 
the State, of which the courts of the United States 
take judicia) notice. The averment that the bonds 
held by the plaintiff were executed pursuant to the 
laws of the State is but a statement of a conclusion of 
law, whichis not admitted by demurrer. The decla- 
ration is fatally defective for not stating the facts nec- 
essary to enable the court to judge for itself whether 
that conclusion of law has any foundation in fact. 
Pumpelly v. Green Bay Co., 13 Wall. 166, 175; Cragin 
v. Lovell, 109 U. S. 194; Kennard v. Cass Co., 3 Dill. 
147; Broome v. Taylor, 76 N. Y. 564; Cotton v. New 
Providence, 48 N. J. L. 401. May 10, 1886. Hopper v. 
Town of Covington. Opinion by Gray, J. (6 Sup. Ct. 
Rep. 1025.] 


PATENTS FOR INVENTIONS — INVENTION, NOVELTY 
AND UTILITY—REISSUE. — The second claim of the 
Gardner patent, reissue No. 9094. of February 24, 
1880, for ‘ta chair seat made of lamingw of wood glued 
together, with the grainsin one layer crossing those 
of the next, concave on the upper surface, convex on 
the lower surface, and perforated, as a new article of 
manufacture,” cannot be sustained; the fabric being 
old, the suggestion to construct chair-seats out of it 
being old, the shaping of it ina former being old, the 
perforation of a seat for ventilation and ornamenta- 
tion being old, and the giving of a concave shape to a 
wooden seat by pressure being old. A patent cannot 
be taken out for an article old in purpose and shape 
and mode of use, when made for the first time out of 
an existing material, and with accompaniments before 
applied to such an article, merely because the idea has 
occurred that it would be a good thing to make the ar- 
ticle of that particular old material. Thompson v. 
Boisselier, 114 U.S. 11; Yale Lock Manuf. Co. vy. 
Greenleaf, 6 Sup. Ct. Rep. 846; Saxby v. Gloucester 
Wagon Co., 7 Q. B. Div. 305; Penn. R. Co. v. Locomo- 
tive Truck Co., 110 U. 8S. 490. No ground for patenta- 
bility can be derived from the insertion of a new mat- 
ter in a reissue applied for more than seven years and 
five months after the original patent was granted. 
May 10, 1886. Gardner v. Herz. Opinion by Blatch- 
ford, J. (6Sup. Ct. Rep. 1027.) 


STATUTE OF LIMITATLONS—BONDS AND NEGOTIABLE 
PAPER PURCHASED BY UNITED STATES AS TRUSTEE— 
STATUTE OF TENNESSEE.—(1) The United States hav- 
ing in 1852 purchased, as trustee forthe Chickasaw In- 
dians, under and pursuant to treaties with that tribe, 
certain bonds, their right of action upon the coupons 
of such bonds was never barred by the statute of lim- 
itations of Tennessee, either while the government 
held them in trust for the Indians, or since they have 
held them for other public uses. (2) The United 
States, asserting rights vested in them as a sovereign 
government, are not bound by any statute of limita- 


tions, unless Congress has clearly manifested an in- 
tention that they should be bound. When the United 
States, through their lawfully authorized agents, be- 
come the owners of negotiable paper, they take such 
paper charged with all the equities existing against 
the person from whom they purchase at the time 
when they acquire the title, including the bar of the 
statute of limitations; but ifsuch bar if not complete 
when the United States become the owners and hold- 
ers of the paper, the statute cannot afterward run 
against them. Lindsey v. Miller, 6 Pet. 666; U.S. v. 
Knight, 14 id. 301, 315; Gibson v. Chouteau, 13 Wall. 
92; U.S. v. Thompson, 98 U. 8. 486; Fink v. O'Neil, 
106 id. 272, 281; U. S. v. Buford, 3 Pet. 12, 30; The King 
v. Morrall, 6 Price, 24. (3) The dictum of Cowen, J., 
in U. 8. v. White, 2 Hill, 59, 61, disapproved. Lambert 
v. Taylor, 4 Barn. C. 138; 8. C., 6 Dowl. & R.188. In 
the present case the United States bought the coupons 
sued on, and the bonds to which they were annexed, 
long before any of them became payable, or the stat- 
ute of limitations had begun to run against the right 
of any holder to sue thereon. The money with which 
they were bought was money received by the United 
States from the sale of lands ceded to them by the 
Chickasaw Nation of Indians. Those lands, the 
money received from their sale, and tbe securities in 
which that money was invested, were held by the 
United States, in trust, to be applied for the benefit of 
those Indians, in performance of the obligation as- 
sumed by the United States by treaties with them. 
The securities were thus held by the United States for 
apublic use inthe highest sense, the performance 
of a quasi international obligation; and they contin- 
ued to be so held until that obligation had been per- 
formed and discharged, after which they were held by 
the United States, like all other property of the gov- 
ernment,for the ordinary public uses. Van Brocklin 
v. Tennessee, 117 U. 8. 151, 158. April 26, 1886. United 
States v. Nashville, C. & St. L. Ry. Co. Opinion by 
Gray, J. [6 Sup. Ct. Rep. 1006.] 


——__+___—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—EFFECT IN 
ANOTHER STATE—CONFLICT OF LAWS.—On December 
20, 1884, A. & B., citizens of New York, and carrying 
on business there, executed to C., also a citizen of 
New York, an assignment for the benefit of cred- 
itors, of allthe property of their copartnership, in- 
cluding certain claims due A. & B. by citizens in this 
Commonwealth. None of the creditors named in the 
assignment executed it, or assented to its provisions, 
although the assignment was valid in New York by 
the laws of that State. On December 24, 1884, the 
plaintiffs, a copartnership having its place of business 
in this Commonwealth, although four of its members 
were citizens of this Commonwealth, two of New 
York, and two of New Jersey, attached as property of 
A. & B., the claims due the latter in this Commoun- 
wealth. Held, in an action in this State, that the as- 
signment would not be enforced to deprive residents 
of this Commonwealth of the benefit of an attach- 
ment they had lawfully made, or other lien they had 
lawfully acquired, on the property of their debtors 
here situate. Held, also, that the plaintiffs, although 
having a place of business in New York, and some of 
them being residents of that State, the courts of this 
Commonwealth were under no duty to enforce the 
New York law on the subject of assignments. A 
partnership is not alegal entity, having as such a domi- 
cile, although for purposes of taxation and for other 





purposes it may be treated by statute as having a lo- 
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cality. Ricker v. American Loan Co., 140 Mass. 346; 
8. C.,5 N. E. Rep. 284. Nor does the allegation of the 
claimant undertake to establish its situs in New York. 
The allegation that the firm has a place of business in 
New York is entirely consistent with its having its 
principal place of business in Boston. The right of 
the plaintiffs to recover cannot be defeated upon the 
ground that their firm, as such, is to be treated as if it 
had solely a residence in New York. It must be de- 
termined what the rights of the plaintiffs are, in view 
of the fact that some ofthem are citizens of New 
York, and others of Massachusetts and New Jersey. 
If some of the plaintiffs would be precluded from hold- 
ingthe assigned property by attachment as against 
the assignment, it is urged that all are necessarily so. 
If a suit were brought by New York plaintiffs alone, 
it may be that they could not be heard to deny the 
validity of the assignment, because as citizens of that 
State they would be bound by its laws even here- 
May v. Wannemacher, 111 Mass. 202. If brought by 
Massachusetts creditors alone, it is equally true, as 
the assignment is not valid by the laws of this Com- 
monwealth, that the attachment would prevail. All 
the parties are necessarily compelled to join in the ac- 
tion, and the New York plaintiffs are under no dis- 
ability to sue here. The principle of comity cannot 
require us to enforce a foreign law, differing from our 
own, against the just rights of our own citizens and 
to their prejudice, because if we fail so to do, the res- 
idents of another State would incidentally obtain a 
benefit which they could not otherwise. It cannot be 
required of us to deny our own citizens their lawful 
rights for the sake of denying to residents of New 
York that which we could not accord them, only by 
reason of our respect to the legislation of another 
State of which they are residents, if they had brought 
suit alone. Mass. Sup. Jud. Ct., May 11, 1886. Faulk- 
nerv. Hyman. Opinion by Devens, J. [6 N. E. Rep. 
846.] 


ATTORNEY AND CLIENT—GIFT—BURDEN OF PROOF.— 
Toestablish agift from aclient to his attorney in 
whatever form the question may arise, it is incum- 
bent upon the latter to show affirmatively not only 
that it is voluntary, but also that it is made with full 
knowledge on the part of the client of all material 
facts known to the attorney, and that it is not brought 
about by any undue influence, either actively exerted 
or arising from the relation between them. The pre- 
sumption is against its validity. Nesbit v. Lorkman, 
34 N. Y. 167; Whitehead v. Kennedy, 69 id. 462; Cowee 
y. Cornell, 75 id. 99; St. Leger’s Appeal, 34 Conn. 435; 
Newman v. Payne, 2 Ves. 200; Gibson v. Jeyes, 6 id. 
278; Wood v. Downes, 18 id. 120; Savery v. King, 5 H§ 
L. Cas. 627; Story Eq. Jur., §§ 310-312. No preponder- 
ance of evidence being found in favor of the defend- 
ant, the plaintiff prevails. Sup. Ct. N H., March 12, 
1886. Whipple v. Berton. Opinion by Carpenter, J. 


BANKS—AUTHORITY OF PRESIDENT—WRITTEN CON- 
TRACT—PAROL EVIDENCE.—The president of a bank 
without special authority has power to agree with the 
payor of a note or an agent to receive the money at 
another place than that designated in the note for 
payment, to forward it to the bank where the note is 
held and payable. And it is not error to admit parol 
evidence to prove such agency. Vt. Sup. Ct., April 27, 
1886. Vilas Nat. Bank v. Strait. Opinion by Veazey,J, 


CONTRACT — PRIZES FOR PAINTING — AWARD OF 
JUDGEs.—Where an academy of fine arts issued a cir- 
cular announcing a competition among artists for 
prizes for painting, and offered prizes of different val- 
ues to be awarded by a jury, and the jury declared it 
to be theirunanimous judgment that no picture en- 
tered in competition merited either the first or sec- 





oud prize, but awarded the third prize to an artist who 
subsequently brought suit to recover the first prize, 
it was held that the meaning of the proposal was that 
prizes would be given in pursuance of awards, and not 
contrary thereto. Unless so awarded, no prize was 
demandable. Penn. Sup. Ct., April 19, 1886. T'regov., 
Pennsylvania Academy of Fine Arts. Opinion per 
Curiam. [8 Atl. Rep. 819.] 


ILLEGAL PURPOSE — NO RECOVERY.— An ac- 
tion cannot be maintained in the courts of this State, 
to recover the price of intoxicating liquor sold by the 
plaintiff to the defendant, in Massachusetts—where 
the sale was legal—when it appears that the plaintiff 
actively aided the defendant in the execution of his 
purpose to keep and sell the same here in violation of 
law, by packing it for transportation in a way to con- 
ceal the fact that the packages contained liquor. The 
mere knowledge of the unlawful intent of the defend- 
ant by the plaintiffs would not bar them from enfore- 
ing their contract to recover in our courts, yet if they 
in any way aid the defendant in his unlawful design 
to violate our Jaws, such participation will prevent 
them from maintaining an action. The participation 
by them must be active to some extent; they must do 
something in furtherance of the vendee’s design to 
violate our laws, but positive acts in aid of the unlaw- 
ful purpose, though slight, are sufficient. No Nation 
or State is bound to recognize or enforce contracts 
which are injurious to its interests, the welfare of its 
people, or which are in fraudor violation of its own 
laws. Hill v. Spear, 20 N. H. 253; Smith v. Godfrey, 
28 id. 379, 383; Skiff v. Johnson, 57 id. 485; Gaylord v. 
Soragen, 32 Vt. 110. N. H. Sup. Ct., March 12, 1886. 
Fisher v. Lord. Opinion by Bingham, J. 


CRIMINAL LAW—HOMICIDE—PROVOCATION — COOL- 
ING TIME.—The thirteenth instruction directs the 
jury, in substance, that the refusal of a person to 
carry out a marriage contract, ora suspicion on the 
part of the accused that the deceased, being his be- 
trothed, was indulging in sexual intercourse with 
other men, or a detection by the accused of the de- 
ceased in an act of illicit sexual intercourse, will not 
constitute such a provocation as will reduce the kill- 
ing from murder to manslaughter. We think it 
abundantly settled that no man can deliberately take 
a@ woman’s life, even though she is his betrothed, be- 
cause he believes that she is false to him; and if he 
does slay her after time for deliberation, he is guity of 
murder in the first degree. If upon first discovering 
her infidelity, he slays her, then possibly the killing 
might be reduced to manslaughter; but it is nothing 
less than murder, when after ample time for passion 
to subside, he deliberately kills her. This wasso here. 
There wasample time for passion to subside, and 
there was premeditation followed by a deliberate kill- 
ing. There was no sudden passion; for there was a 
fixed and sullen purpose, deliberately resolved upon 
and executed in cold blood. Graver provocation by 
far than that which the appellant alleges that he had: 
has been held not to reduce the crime from murdet 
to manslaughter where there was time for passion to 
subside. The law is merciful where a sudden heat, 
arising from an adequate provocation, impels a man 
to take human life; but where there is time for delib- 
eration, and where there is a purpose to kill, deliber- 
ately conceived and executed, the law refuses to miti- 
gate the offense, and holds it to be murder. Sawyer 
v. State, 35 Ind. 80; State v. Samuel, 3 Jones (N. C.), 
74; State v. John, 8 Lred. 430; Shufflin v. People, 62 N. 
Y. 229; 2 Bish. Crim. Law, §§ 708-711; 1 Whart. Crim- 
Law, §§ 460, 461. Ind. Sup. Ct., May 11, 1886. Hen- 
ning v. State. Opinion by Elliott, J. (6 N. E. Rep. 
803. ] 
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FIXTURES — FURNACE AND PIPES — GRANTOR AND 
GRANTEE.—(1) A portable furnace with the pipes and 


' yegisters attached put into a dwelling-house at the 


time of its construction, and which are necessary to 
its use and enjoyment, are apart of the realty. (2) 
The fact that there was an agreement between the 
stove company and the owner of the premises that 
they were toremain the property of the company 
until paid for will not prevent their passing to a 
grantee who purchases the premises without notice of 
the agreement. In sucha case the purchaser is not 
bound to make inquiry as to the ownership of the 
furnace before purchasing. Mass. Sup. Jud. Ct., May 
7, 1886. Ridgeway Stove Co. v. Way. Opinion by Mor- 
ton, C. J. 

INSURANCE—“ FIRE ’’—SPONTANEOUS COMBUSTION. — 
The term “fire ’’ as used in a policy of marine insur- 
ance does not cover aloss occasioned by spontaneous 
combustion caused by an inherent infirmity of the 
article insured, and not called into activity by any 
peril insured against. Parsons in his work on Con- 
tracts, 2d vol., p. 374 (6th ed.), says: ‘‘It is another 
rule that insurers are not liable for property destroyed 
by the effect of its own inherent deficiencies or tenden- 
cies, unless these tendencies are made active and de- 
structive by a peril insured against. Thusif hemp, 
which was dry when laden, be afterward wet by a 
peril of the sea, and*by reason of such wet ferments, 
or rots, or burns, the insurers would be liable.’’ Chan- 
cellor Kent also takes a similar view in his Commen- 
taries. 3 Kent. Com., ch. 48. Phillips on Ins., ch. 13, 
marg. page ,says: ‘It isa general rule that insur- 
ers are not under the common form of the policy lia- 
ble to any damage or loss arising from the qualities or 
defects of the subject insured, since these are not 
among the perils assumed by the underwriter.’”’ Par- 
sons on the Law of Marine Ins., vol. 2, p. 216, says: ‘It 
is also arule that the insurers are liable for no subject- 
matter of insurance, which is destroyed by reason of 
its own inherent defects or tendencies. But this rule 
does not apply to tendencies which are called into ac- 
tivity only by a peril insured against. Thusif hemp 
insured burns up, or rots from spontaneous ignition 
or fermentation, it being known that this may happen 
if the hemp be damp, but not if it be dry, the question 
would be, whether it was damp ordry when it was 
put on board. But if the hemp were dry when laden, 
and was afterward wet by reason of the straining of 
the ship in a storm or by the shipping of asea, orany 
like peril, then the insurers whether on ship or cargo 
would be liable.’”’ All these authorities refer to Em- 
erigon and the case of Boyd v. Dubois, 38 Campb., and 
are all upon marine insurance. Lord Ellenborough 
said: ‘If the hemp was put on board in a state liable 
to effervesce, and it did effervesce and generate the 
fire which consumed it, upon the common principles 
of insurance law the assured cannot recover for a loss 
which he himself has occasioned.’’ The defendant in 
that case attempted to prove that the hemp which was 
insured was put aboard ship ina damaged condition; 
and for that reason was apt to ferment and take fire. 
On the other hand we have been referred to the case 
of British American Ins. Co. v. Joseph, decided 
in the Court of Appeals for Lower Canada, which has 
been supposed to decide thata fire insurance, not 
marine, covers the risk of spontaneous combustion, 
and citing that case only, Mr. May,in his work on 
Fire Insurance, comes to the same conclusion. The 
Lower Canada case is certainly very imperfectly re- 
ported. The report isin French, and the court gave 
no opinion, the terms of the policy are not set out, 
and but a very few of the factsin tbe case. It is by 
no means clear, from the few facts that are stated, 
that the spontaneous combustion did not originate in 
a heap of uninsured coal, and extend from that to the 





insured coal. But suppose the case has all the effect 
claimed for it by the appellee, and does decide that in 
a purely fire insurance, the risk of spontaneous 
combustion is covered, we could not agree that it 
should overrule the long list of high authorities to the 
contrary in marine policies. More especially since the 
reasous to the contrary we think are satisfactory. No 
well-managed insurance company would take a marine 
risk on an article inherently liable to spontaneous 
combustion; nor would any prudent shipmaster or 
owner receive such on his vessel, as not merely the 
property so insured, but the property of others, and 
the safety of the ship, and the lives of the crew,would 
be endangered by so doing. It would, as Emerigon 
says, be intolerable that the owner should receive pay 
for goods that destroyed themselves. The object of a 
marine policy is to insure against the perils of the sea, 
and not against the perils incident to the goods them- 
selves. Md. Ct. App., March 11, 1886. Providence, etc., 
Ins. Co. v. Adler. Opinion bysStone, J. 


MECHANICS’ LIEN—-DRAIN PIPE.—The owner of the 
premises employed C. to erect the house, including the 
laying of the drain. W. contracted with C. to lay the 
drain, and he employed the petitioner to do the work 
and furnish the material. The petitioner performed 
the work with the knowledge and consent of both C. 
and W. Held, that he could maintain the lien. The 
drain pipe was part of the house. The house was 
built upon astreet, in which was a sewer and was fit- 
ted for the use of the city water, to which connection 
with the sewer was essential. The piping inside of 
the house and outside of it to the sewer was necessary 
to the use of the house,and a part of, and it was in- 
cluded inthe contract for building it. The house 
would be incomplete and unfinished without the pipe, 
and it would pass by a deed of the house, as a part of 
it;itis immaterial whether it was inside or outside 
the walls of the house, or whether it was above ground 
or under ground, or whether it extended one foot or 
thirty feet. Itis immaterial also whether the fee of 
the land in the street was or was not in the owner of 
the lot. It must be assumed that the pipe was right- 
fully laid to the sewer, even if the fee of the street was 
not in the respondent. The pipe did not become the 
property of the owner of the fee of the street, but be- 
longed to the owner of the house, and he had an in- 
terest in thesoilof the street, to sustain his pipe, 
which would pass by a deed of the lot. Mass. Sup. Jud. 
Ct., May 7, 1886. Beatty v. Parker. Opinion by W. 
Allen, J. 


MoRTGAGE—WHEN PURCHASER OF EQUITY ASSUMES— 
SUBROGATION.-—(1) The purchaser of an equity of re- 
demption incurs a personal liability, and is deemed to 
have entered into an express undertaking to pay the 
mortgage, by merely accepting, without signing, a 
deed whose words import that such was the intention, 
as that he ‘‘assumes and agrees to pay "” the mortgage 
debt. (2) In such case, when the mortgage has been 
foreclosed and the premises sold in accordance with 
the statute law of the State where they are situated, 
but bring an amount less than the debt, a court of 
equity has power and jurisdiction to compel the pur- 
chaser to pay the balance. The mortgagee is entitled 
to be subrogated to the rights of the mortgagor. Vt. 
Sup. Ct., May 25, 1886. Davis v. Hulett. Opinion by 
Royce ,C. J. 


NEGOTIABLE INSTRUMENT—ALTERATION — ADDING 
WITNEsS.— Where an attestation of the maker’s signa- 
ture was made upon a promissory note before delivery, 
without the maker’s knowledge, but not by the payee, 
or by his procurement,and there was no fraudulent in- 
tent upon the part of the witness,and the note was re- 
ceived and accepted by the payee without any knowl- 
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edge that it had been attested, and without relying 
upon the attestation as any part of the contract, held, 
that such an alteration does not make the note void; 
but being unauthorized, and no part of the contract, 
as understvod or intended by either party, may be 
stricken out. Nickerson v. Swett, 135 Mass. 514; 
Drum v. Drum, 133 id. 566; see Fay v. Smith, 1 Allen, 
477; Adams v. Frye,3 Metc. 103-106; Smith v. Dunham, 
8 Pick. 246. Mass. Sup. Jud. Ct., May 8, 1886. Church 
v. Fowle. Opinion by Field, J. 


SLANDER—SPECIAL DAMAGES.—Defendant falsely 
and maliciously spoke of plaintiff the following 
words, resulting in plaintiffs dismissal: ‘‘He has 
caused thedownfal and ruin of my clerk.’’ ‘ Will 
(meaning plaintiff) has been the ruinatiou of my clerk; 
I do not want him to have any thing to do with my 
business,’’ meaning the weighing of goods consigned 
to defendant. Held, actionable. When some specific 
damage is caused by words falsely and maliciously 
spoken they may become actionable, when otherwise 
the law would give no redress against the person seek- 
ing them. In Terwilliger v. Wands, 17 N. Y. 5; 72 
Am. Dec. 420, in speaking of this subject, the court 
said: “The words must be defamatory in their na- 
ture, and must in fact disparage the character; and 
this disparagement must be evidenced by some posi- 
tive loss arising therefrom directly and legitimately 
as a fair and natural result.’’ Md. Ct. App., March 11, 
1886. Wilson v. Cotterman. Opinion by Bryan, J. 


—»_——_. 


CORRESPONDENCE. 


DEcoys AND DETECTIVES. 


Editor of the Albany Law Journal: 

It may be interesting, if not instructive, if we sup- 
plement the criticisms of your correspondent in the 
JOURNAL of June 12 by a few observations. 

Are not the methods adopted by the law officers of 
the people in the case of Preller at St. Louis and of 
Jaehne at New York, to get evidence with which to 
convict, a violation of one or more of the principles(1) 
that no person shall be compelled in a criminal case to 
be a witness against himself; (2) that no one shall be 
deprived of life, liberty or property, without due pro- 
cess of law; (3) that fraud (which includes intentional 
false representations and deception by acts of commis- 
sion or omission) can alone afford a foundation for no 
right in State or individual; (4) that openness, frank- 
ness and honesty, or justice and fair play between in- 
dividuals, and especially between the all-powerful 
State and the comparatively weak and defenseless in- 
dividual isa requirement of the nineteenth century 
enlightenment, humanity and civilization? 

It is not necessary to recallin detail the particular 
methods referred to, for they are sufficiently fresh in 
the public mind, and each of your readers can answer 
the questions propounded for himself. All persons 
will agree that if the men convicted were really guilty 
(as they must now be assumed to have been, and as 
they were before, upon the partial information dif- 
fused through the newspapers, commonly believed to 
be), they deserve the punishment which the law has 
provided for their respective crimes. Each neverthe- 
less was legally entitled to be legally convicted—that is 
to say, justly convicted—that is to say by the law and 
proper evidence, and not otherwise, for however in- 
tolerable the supposed crime and clamorously indig- 
nant may be the public when hearing of it, there is 
safety for no one outside of the settled methods which 
centuries of education and experience have at length 
provided for determining the truth and the fact. To 
procure evidence through hired third parties who em- 





ploy concealment and false pretenses for the purpose 
and then upon the interpretation and statement of 
what took place, not at the commission of the offenso, 
but long afterward, by these ‘‘ witnesses,’’ interested 
to hear with bias,interpret and state what a defendant 
was induced to say, to procure conviction, seems to be 
a retrogradation toward that system of ‘ judicial am- 
buscade”’ which was resorted to by an ignorant, big- 
oted and cruel class of Jews prior to the time of Christ 
to procure convictions for the crimes of alleged blas- 
phemy or heresy, and by means of which our Savior 
was himself convicted of the offenses with which he 
was charged. That he was so eonvicted only proves 
that when a bad system has been established by law 
(as in the Talmud of the Jews two thousand years ago) 
or has been in effect re-enacted from having, through 
undue zeal and imperceptible gradations ripened into 
a precedent having the force of law, the innocent may 
be swept down by it as wellas the really guilty, and 
society can better bear the strain of the escape of 
many who are guilty than the punishment of one who 
is innocent. 

The judicial ambuscade of pagan times above re- 
ferred to is thus described by Renan in his “ Life of 
Jesus,’ pp. 328, 329: * * * ‘“*Two witnesses are 
concealed behind a partition, and it is arranged to 
bring the accused into an adjoining room, in which he 
can be heard by the two witnesses without himself 
perceiving them. Two candles are lighted near him, 
that it may be fully established that the witnesses see 
him. He is urged to retract. If he persists, the wit- 
nesses who have heard him bring him to the tribunal, 
and he is stoned.” 

It is added that this course ‘‘ was adopted in the pro- 
ceeding against Jesus” (p. 329), except that he was not 
stoned to death, but instead, on account of the de- 
mands of *‘ the priests through the multitude ’’ he was 
executed “by the cross,” * * * ‘ta Roman pun. 
ishment reserved for slaves and those cases in which it 
was desired to add to death the aggravation of igno- 
miny.’’ (p. 343.) 

We do not remember whether in the New York city 
case it was shown that the suspected criminal had 
been ‘‘seen”’ or identified at the time he was making 
the alleged confession by the two witnesses concealed 
in the adjoining room, which in every criminal case in 
the pagan age referred to was essential to entitle wit- 
nesses so concealed to give testimony against the ac- 
cused. If not, the “identification” could only have 
been by ear, or by hearing from another, kinds of evi- 
dence, which if not allowable prior to the birth of 
Christian humanity, could scarcely be permissible in 
our day in cases where life, liberty, reputation and 
property are at once involved in the issue, and if inany 
case permissible it should only be as confirmatory of 
other proper evidence, and not as amain reliance for 
conviction. 

G. 8S. P. 8. 


New York, June 14, 1886. 


COURT OF APPEALS DECISIONS. 


ye following decisions were handed down Tues- 

day, June 15, 1886: 

Judgment affirmed—Flanders v. White; McDanald 
v. Mayor, ete., of New York; Potter v. Sherwood; 
Acker v. Trustees of Sing Sing. —-Judgment reversed, 
new trial granted. costs to abide event—Stewart v, 
Long Island R. Co.; Sonneborn v. Libby.—Judg.- 
ment modified, and as modified affirmed with costs— 
Carpenter v. Osborn.-— Appeal dismissed with costs 
—Union Trust Co. of New York v. Rochester & Pitts- 
burgh R, Co, 
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CURRENT TOPICS 


\ R. JUSTICE MILLER, Judge Weatherbee, of 
i Nova Scotia, and Judge Cooley, publish their 
opinions on codification in the current number of 
the American Luw Review. Mr. Justice Miller is 
decidely favorable to general codification; Judge 
Weatherbee and Judge Covley on the whole are 
rather against it. Judge Weatherbee however dees 
admit that ‘‘ codification will in many instances 
preclude the necessity of consulting or citing au- 
thorities. In other words, the use of old reports 
decreases with the increase of legislation changing 
the old law.” Very few will disagree with him 
when he says: ‘‘A perfect Code, I will not deny, 
may be good, but a perfect judiciary, perfect re- 
porting, and perfect legislation are, I think, more 
to be desired, and more loudly at this hour to be 
demanded.” But very few, we suspect, will agree 
with him when he says: ‘‘Many thoughtful Ameri- 
cans have been convinced that to the unwritten 
Constitution of Britain is due the greatness and 
stability of the empire. And has it not been 
strongly urged that to the existence of a written 
Code as a Constitution for the United States is at- 
tributable, within the brief existence of the nation, 
one of the most terrible civil wars that history has 
to record?” (Mr. J. Bleecker Miller might, who 
attributes lynching to codification.) Judge Cooley 
says: ‘*That the administration of the law will be 
more easy, speedy or certain after codification than 
now cannot be demonstrated. * * * That law 
treatises will be as important and numerous after 
codification as now can hardly be doubted. * * * 
The Code itself would * * * temporarily, at 
least, give a new impetus to law-book making.” 
But per contra: ‘‘There is no insuperable obstable 
to the codification of the common law, and if it 
were carefully done by a competent person the in- 
conveniences resulting would be merely temporary. 
If Codes substantially identical were adopted in 
the several States, the law throughout the Union 
would have more general uniformity, and the duty 
of expounding and applying it, so far at least as 
the Federal courts are concerned, would be more 
simple. A Code would not be such a wall against 
progress and expansion as many suppose, for in the 
construction and application of its general rules the 
courts must then, as now, be governed by their 
judgment of what the rules must mean in their ap- 
plication to cases before them, and the rules will 
be construed and applied in the light of the ad- 
vanced opinion of the day, and not of any less en- 
lightened opinion which has been superseded. * * * 
There is one reason for codification which grows in 
force from day to day, and may in time become con- 
trolling. This reason is that statutory law is con- 
stantly encroaching on the domain of the common 
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law, and taking more and more to itself. Some of 
the legislation is made necessary in order to pro- 
vide adequately for new conditions. Some of it is 
enacted in improvement of the common law, and 
some of it, though claiming to be improvement, is 
crude, inconsiderate and harmful. The process of 
encroachment will continue to go on, perhaps with 
accelerated speed, until there will be need for con- 
solidating and revising the statutes, and so much of 
the law will then be found to be in statutory form 
that it may be advisable all should be. When the 
Legislature is satisfied of this the time for codifica- 
tion will have arrived, if the competent person for 
the labor is obtainable, or if the Legislature itself 
has the wisdom to adopt a satisfactory Code already 
prepared. Whether or not that time has already 
arrived for some States we do not undertake to 
say.” 


The American Law Review does not agree with 
the Central Law Journal and ourselves in the opin- 
ion that it is impolitic to publish dissenting opin- 
ions. The Review presents its opinion forcibly. 
It says, among other things: ‘‘ Experience, we take 
it, shows that judicial decisions which are neither 
founded on authority, nor on sound reasoning, are 
never allowed to remain unquestioned by the pro- 
fession. Cases are known where such decisions, 
unsatisfactory to the profession, have been con- 
stantly assailed, and finally overthrown after the 
lapse of many years. Itis the office of the judge 
who writes a judicial decision to give the reasons 
upon which the court proceeds. The proper ad- 
ministration of justice is not satisfied with any 
thing else. If these are omitted the judgment be- 
comes a mere arbitrary exercise of power. If it is 
the office of the judicial courts to furnish the rea- 
sons which the court gives for its decision, it can- 
not be affirmed with any show of logic that it is not 
equally their office to furnish the reasons which a 
portion of the court may give for the opposing 
view. In many cases, as is well known, the law has 
been declared erroneously by the majority, and cor- 
rectly declared by the minority, and the opinion of 
the minority has subsequently become the law. * * * 
If the bench is composed of nine judges, and five 
of them announce a startling principle, as was done 
by five justices of the United States Supreme Court 
in Poindexter v. Greenhow, 114 U. 8. 270, or an extreme 
application of the principle, as was done in Kring 
v. State, 107 id. 227, and four of the judges dissent, 
the legal profession are concerned with knowing 
the fact that four of the judges have dissented, 
who the dissenting judges are, and the reasons 
given by them for their dissent. Unless this is pub- 
lished the real value of the decision as a future pre- 
cedent can never be known. To what extent it 
will be followed, and how far the court will go in 
applying it to new and analogous cases, cannot be 
properly estimated, unless the real views of the sep- 
arate judges are known as far as possible. It has 
been the effort of the English system of remedial 
justice, in its appellate procedure, to bring to the 
decision of every case the individual opinion of 
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every judge sitting on the hearing of an appeal. 
~ * * Tf it is politic to make every judicial 
opinion seem to be what it is net, the unanimous 
opinion of the court, why not apply the same rule 
to legislation? Why not close the doors of the 
houses of legislation against the public, suppress 
the debates which there take place, especially sup- 
press from the public all information of the final 
vote, and allow the public to believe that every act 
which reaches engrossment was the unanimous de- 
cision of the entire legislative body?” To this we 
briefly respond: First. that it is this conceded un- 
certainty of the law, traceable to dissenting opin- 
ions, that is one of the greatest mischiefs in judicial 
administration. What is claimed as the great vir- 
tue of the system is its great vice. A certain rule 
is what courts should strive for. In a majority of 
cases such certainty is much more valuable than 
logical soundness only attained by fluctuation. 
Second. If the unsoundness of a decision is not ap- 
parent or easily deducible, without resort to a dis- 
senting opinion, it is hardly worth while to detract 
from its weight by publishing a dissenting opinion. 
Third. When a statute is enrolled and published the 
public have no reason to suppose that it was not 
unanimously enacted, and it has just as much au- 
thority as if it had been. So it should be with ju- 
dicial decisions. Fourth. After all, the practical test 
is the crucial one, and we know of no better or 
more authoritative opinions than those of Massa- 
chusetts, which proceed on the plan which we have 
urged. 

We have been asked to give our opinion as to 
Senate bill number 579, of the late session, entitled 
** An act to authorize the New York State Bar As- 
sociation to examine candidates for admission to 
the bar, and to discipline members of the legal pro- 
fession.” This bill was introduced by Senator 
MeMillan, who is one of the vice-presidents of the 
association. The bill, we are informed, was unani- 
mously passed by the Senate, and was favorably re- 
ported by the Assembly judiciary committee, but 
was not reached. In respect to the admission of 
attorneys, the bill seems to place the whole matter 
absolutely and conclusively in the discretion of the 
association. The first section authorizes the associ- 
ation to appoint three members in each judicial de- 
partment as a committee of cxaminers for such 
department, who “shall conduct the examination 
of all applicants,” and the second section provides 
that ‘‘no person shall be admitted to practice,” 
‘-except upon the certificate of such committee,” 
‘‘or a majority of them.” It is true that section 
three provides that ‘‘if such persons are approved 
by the justices for their character and learning,” 
the court shall admit them. But the certificate of 
the association committee is a prerequisite to ad- 
mission, While it is well to have a standing com- 


mittee of this sort, we think it should always be 
appointed by the court in each judicial department, 
and not by a small portion of the bar of the State, 
or by any body of lawyers, and should not neces- 





sarily be constituted of members of the association. 
Again, we do not see the propriety of putting it be- 
yond the power of the General Term themselves to 
examine candidates, if they choose, or to appoint a 
special committee to do so. It looks like a reflec- 
tion — probably unintended — on the character and 
capacity of the courts. The courts now appoint 
such standing committees, and we see no reason for 
depriving them of their power, and farming it out. 
We have still stronger objections tothe second pro- 
vision, which authorizes the association to appoint 
another similar committee, ‘‘to be known as the 
committee on discipline, who shall have authority 
to hear and determine all complaints affecting the 
professional conduct and reputation of attorneys 
and counselors at law resident or practicing in such 
judicial department; and such hearing and deter- 
mination shall be in accordance with rules to be 
prescribed by the said association, which shall in- 
clude penalties of temporary or permanent suspen- 
sion of the right to practice as attorneys and coun- 
selors at law in the courts of this State; and such 
determination shall be enforced in the same manner 
as a judgment of the Supreme Court.” It might 
be well to have a standing committee on discipline 
in each judicial department, appointed by and sub- 
ject to the control and revision of the court, to 
prosecute offending attorneys, although we are in- 
clined to think that it would be still better for the 
court, on the recommendation of such a committee, 
to appoint a prosecutor from another department, 
in order to avoid local influences and prejudices. 
But we are certain that the proposed scheme would 
be very unwise. To put it into the power of any 
three lawyers in a judicial department to pronounce 
upon ‘‘the professional conduct and reputation” of 
all the other lawyers in that department, would be 
a great and despotic stretch of authority. The law- 
yers are responsible as officers of the court only 
to the court and their own clients, and we see no 
reason why they should hold their office at the 
judgment, pleasure or caprice of three other law- 
yers just as amenable to discipline as themselves. 
The provision seems to deprive the court of any 
power except to enter the ‘‘ determination” as a 
judgment. We should very much dislike to see 
our profession placed upon the same responsibility 
that prevails among the clergy, but even among the 
clergy we believe it has never been generally pro- 
posed to give despotic power of discipline to three 
individuals. We hope it will be a long time before 
any lawyer shall be admitted to or suspended or 
expelled from practice solely upon the decree of 
his fellows. 








NOTES OF CASES. 


[* Rea v. Simmons, Supreme Judicial Court of 
Massachusetts, May 7, 1886, 6 N. E. Rep. 699, 
A. went to the clothing-house of the defendants, 
and while trying on a suit of clothes left his own 
clothing in a closet to which he had been directed 
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by a salesman in the store. During the time he 
was away from the closet his pocket-book and 
other property was taken from his clothing. No 
negligence was shown on the part of the defend- 
ants, and there was evidence of experienced tailors 
that it was customary for tailors to provide dress- 
ing-rooms for customers in which to hang up their 
clothes while trying on suits they jad ordered. 
Held, that the defendants were not liable to the 
plaintiff for the loss of his property. The contrary 
was held in MeCollin v. Reed, Penn. Com. Pleas, 32 
Alb. Law Jour. 162, 


In Davey v. Thompson, Q. B. Div., March 15, 1886, 
54 L. T. Rep. (N. 8.) 495, it was held that where 
the owner of a carriage, which has accidentally be- 
come disabled during the year, for which an excise 
license has been duly taken out, is accommodated 
by his coach-builder, during the repair of such car- 
riage, with the use of another carriage without any 
payment, the coach-builder is not required to take 
out a license in respect of such carriage so lent. 
The court said, by Mathew, J.: ‘‘ We are asked to 
say that where a man pays duty for the use of a 
carriage, which from accident during the year 
for which the license lasts is disabled, and he goes 
to his coach-builder and obtains the use of another 
carriage in lieu of the one in respect of which the 
duty is paid, his coach-builder becomes liable to 
pay a duty in respect of that carriage. It is said 
that that must have been the intention of the Leg- 
islature, having regard to the language which is 
used. But we must consider the gross inequality 
which would immediately follow from any such 
construction of the acts. A man who has already 
paid a license for the use of his carriage gets no 
more than that in respect of which he has paid the 
duty — the use of a carriage for the year -- but if 
an accident happens to his carriage, and he goes 
to his coach-builder to have it repaired, the coach- 
builder must tell him if he lends him another car- 
riage in lieu of the one in respect to which duty 
has been paid, he must pay the whole of the duty 
that the coach-builder has to pay, or he must pay 
the duty so that the coach-builder may lend it. 
Thus one man who pays a certain duty, if no acci- 
dent happens, has the use of his carriage for the 
whole year for that one duty, while another man, 
who also pays a duty for his carriage, but who, 
owing to an accident, has to borrow another from 
his coach-builder, the accommodation being the 
same, has to pay another additional duty in respect 
of the borrowed carriage. Before we say that, we 
must see clearly from the language of the acts that 
that was the intention of the Legislature. The 
learned counsel has failed, as it appears to me, to 
show that any such obligation is created by the 
acts. The act shows the circumstances under which 
a person who lends a carriage shall be liable to pay 
duty, but it confines such obligation to cases where 
a carriage is lent for hire. That is not the case 
here; and it appears to me that the illustration 








given by the respondent in this case is one which 
the learned counsel was unable to struggle with ef- 
fectually. A servant is disabled by illness, and his 
master chooses to retain the man, and engages an- 
other meanwhile; he merely employs another ser- 
vant to take the place of the injured man until his 
recovery. Why should a master in such a case be 
called upon to pay a second duty? Why should it 
be made his misfortune that his servant is affected 
with illness, and unable to serve him? What the 
duty is paid for is the use and accommodation, and 
as long as that, and that only is received, the duty 
paid for it should cover it. I see no reason for 
bringing the coach-builder under this liability. I 
agree with the respondent that if such were held to 
be the law, it would seriously impede and embar- 
rass his business as a coach-builder. It is an in- 
vidious distinction which, I think, ought not to 
be made.” Smith, J., said: ‘‘A master pays a 15s. 
duty fora butler; he is disabled by accident; he 
goes to the hospital, and the master gets another 
butler in his place. Surely the master is not to pay 
the duty twice over? The one servant is out of his 
employ, being in the hospital, and the other is in 
his employ. It seems to me that the one duty 
would cover both perfectly well. Now, the words 
‘who shall employ’ mean who shall employ for 
himself. The section goes on, ‘or who shall keep 
a carriage, or horse, or mule.’ I think the mean- 
ing of ‘keep’ there is keep for use; that is quite 
clear, because the word ‘keep’ is between the 
words ‘employ the servant’ and ‘the carriage, or 
horse, or mule, or shall wear or use armorial bear- 
ings.’ I think that means keep use for himself; 
and upon the facts of this case, I think that the 
coach-builder does not keep his carriage for use by 
himself, but he keeps it for use by others when 
their carriages are broken, and have to be put into 
dock to be repaired.” 


In Pullen v. Pullen, Court of Chancery of New 
Jersey, May 18, 1886, 4 Atl. Rep. 82, it was held 
that when a witness accepts the form of an oath as 
usually administered without objections, except 
kissing the Bible, the court is justified in presum- 
ing that the witness intended that her conscience 
should-be bound. The court, Bird, V. C., said: ‘‘If 
such omissions be enough to relieve the conscience, 
and to save from an indictment for perjury, then 
indeed would the cunning often deceive and mis- 
lead the court and jury; for the question is, is the 
conscience of the witness bound? To insure this a 
solemn oath is administered. Almighty God, or 
the ever-living God, or the like, is called upon by 
the witness to witness that he will speak the truth. 
The rest is form. The solemn invocation, affirma- 
tion or declaration is the substance. All else is 
shadow. The witness in this case was sworn with 
her hand upon the book. There can be no doubt 
but that if she made a false statement willfully she 
is liable to. an indictment for perjury. But it is 
said that this may be true, and yet the conscience 
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of the witness not be bound, which is the object of 
the oath, and the right of the party objecting. 
There is great force in this. It deserves attention. 
What is the application of this view to the case be- 
fore me? Was the oath, as it was administered, 
calculated to bind the conscience? How did the 
witness herself regard it? She is presumably a 
Christian, for nothing to the contrary appears. She 
accepted the form of the oath as usually adminis- 
tered without objections, except kissing the Bible. 
By this act on her part the court is justified in pre- 
suming, without further inquiry, that the witness 
intended that her conscience should be bound. 
And when asked why she did not kiss the Bible, 
she said she never had, and was told that that was 
not necessary. This disposes of this more im- 
portant branch of the inquiry. Speaking from the 
forum of her conscience, she declared that it was 
not essential to kiss the book in order to im- 
pose upon herself all the obligations of an oath. 
This consideration relieves my mind from all doubt 
on the subject. I have consulted and been aided 
by Whart. Ev., § 386; Tayl. Ev., § 1388, etc.; and 
The Merrimac, 1 Ben, 490. In this case a Chinaman 
was sworn on the Bible. He said he did not know 
the name of the book on which he was sworn; but 
that if he should tell any thing which was not true 
the court would punish him; and when asked if 
any thing would happen to him after he was dead 
if he did not tell the truth, he said he ‘ would go 
down there,’ making an emphatic gesture downr- 
ward with his hand. His testimony was allowed 
to stand.” 








COMMON WORDS AND PHRASES. 





Paper. — A letter is a ‘‘ paper” within the stat- 
ute against mailing obscene matter. Thomas v. 
State, 103 Ind. 419. The court said: ‘*To give 
to the word ‘ paper’ its primary signification would 
be to destroy it, so far as concerns this statute. 
Primarily, the word ‘paper’ means a substance 
used for writing and printing on. Such a sub- 
stance, of course, could neither be lewd, obscene, 
lascivious nor indecent. The word as used in the 
statute has reference, not to the material, but to 
what may be upon it. Shall it be said then that 
the matter upon the paper must be printed matter, 
or that the paper must be what is commonly known 
as a newspaper, or an illustrated paper? The stat- 
ute gives no definition to the word ‘paper.’ Neither 
does it provide that the paper must be a newspaper, 
or an illustrated paper. So far as any definition is 
afforded by the statute, there is just as much au- 
thority for saying that the paper must be a written 
paper as that it must be a newspaper, or any other 
kind of printed paper. There is just as much au- 
thority for saying that the matter must be im- 
pressed upon the paper by a type-writer as that the 
paper shall be an illustrated paper. Clearly, we 
must look beyond the statute for a definition of the 


word ‘paper,’ and must give to it such a definition — 








as the Legislature evidently intended it should have 
in the connection in which it is used, and thus 
carry out the intent of that body in the enactment 
of the law. The word ‘paper,’ in its ordinary sig- 
nification, may mean either a written or printed pa- 
per. It isa usual thing to speak of a person havy- 
ing written or read a paper upon some subject, 
That paper, as read, may be either in his own hand- 
writing, or it may be a type-writer, or in print; 
but it is still his paper, and means the same thing, 
And so it is usual to speak of a man’s outstanding 
paper, in the way of notes, bills or other obliga- 
tions. They may consist partly of writing and 
partly of print, or entirely of one or the other, and 
yet they are his paper. The word ‘paper’ is very 
frequently used in the Revised Statutes of 1881. 
* * * These sections, of course, refer to what 
are known as court papers, and usually such papers 
are written papers, but they are not always written, 
nor need they be. Frequently they are printed, 
and more frequently the type-writer isused. How- 
ever that may be, they are still papers. Worcester 
gives as one of the definitions of paper, ‘ any written 
paper or instrument; a writing;’ and further, ‘a 
printed sheet.’ One of Webster's definitions is, ‘a 
printed or written instrument; a document, essay, 
or the like; a writing.’ * * * In United States v. 
Gaylord, 17 Fed. Rep. 438, Judge Drummond said: 
‘Paper’ is a word of extensive meaning. It may 
comprehend any thing that has on it what is ob- 
scene, lewd or lascivious.” * * * As we have 
seen, one of the usual definitions of the word ‘pa- 
per’ is a ‘writing.’ Worcester defines a writing to 
mean any thing written, a written paper of any 
kind. If then the word ‘paper’ is the equivalent 
of a ‘writing,’ and a writing under the United 
States statute includes letters, it would seem to fol- 
low, as a logical conclusion, that the word ‘ paper’ 
in our statute includes letters. That the word ‘ pa- 
per,’ as used in our statute, does include letters is, 
we think, the reasonable interpretation to put upon 
the statute.” 

StorE.—In Richards v. Washington F. & M. Ins. 
Co., Michigan Supreme Court, April 8, 1886, the 
court said: ‘‘The other objection is that the use of 
the building is stated to be for stores and residence, 
and that a restaurant and bakery is not a store. 
The question presented cannot be regarded as 
whether this language is technically accurate. It 
can only be material if so inaccurate as to mislead 
to the extent of probable prejudice and injury. 
The word ‘store’ is commonly used in this country 
as the equivalent of the English word ‘shop,’ 
which is very generally applied to what we calla 
‘bakery,’ as it is to any room or building where 
any kind of article or traffic is sold. The American 
word ‘store’ applies to the building — the name 
more strictly belonging to the collection of wares 
within it. The English ‘shop’ is the building it- 
self, as distinguished from a place of sale which is 
open, like a ‘stall.’ Rich. Dict., ‘shop.’ A ‘res- 
taurant has no more defined meaning, and is used 














ita 
Is 
Al- 














THE ALBANY LAW JOURNAL. 505 











indiscriminately for all places where refreshments 
can be had, from the mere eating-house or cook- 
shop to the more common shops or stores, where 
the chief business is vending articles of consump- 
tion and confectionery, and the furnishing of eata- 
bles to be consumed on the premises is subordinate. 
The testimony does not indicate that a restaurant 
or a bakery is more dangerous than any other gro- 
cery or provision store, and the fact that the impro- 
priety of using the phrase ‘ store’ does not appear 
to have occurred to either the general or local 
agent, or to any one else, until this suit was 
brought, is reason enough against our attempting 
to declare, as matter of law, that the word is dan- 
gerously misleading, and a misrepresentation. Those 
gentlemen are both intelligent, and acquainted 
with the usages of correct language, and if diction- 
ary makers fail to approye certain uses it does not 
follow that the people who resort to them are 
wrong, or that they do not know what they mean 
by their own terms.” 

Srrateey.— This does not mean strategem. In 
Fortune v. Watkins, 93 N. C. 317, the court said: 
‘‘The last and remaining inquiry is as to the effect 
of the finding, that the plaintiff employed ‘ strategy 
in bringing about the agreement,’ aterm used in 
the operations of armies, conducted by a skillful 
commander, and implying tact and art in military 
manceuvering, and is not very appropriate to the 
transactions of civil life. If artifice and fraud were 
resorted to, and used in inducing the contract, it 
would not be enforced against the wronged party. 
But in the light of the further finding, that the 
land was at the time worth $5,000, nearly as much 
as the price agreed to be paid, and that the de- 
fendant was ‘competent to make the contract,’ it 
must be inferred that the jury meant to say in their 
verdict that it was brought about by acts, and per- 
haps representations, not in themselves unlawful, 
but such as are common to persons entering into 
contract relations, each endeavoring to make the 
best terms for himself in the transaction. Putting 
this interpretation upon the verdict, in the use of 
the term, interposes no impediment in the way of 
enforcing performance of the contract. If it was 
intended to convey a meaning incompatible with 
fair dealing, and approximating to that conveyed 
in the word ‘strategem,’ which implies artifice, 
trickery, deception, and perhaps even positive fraud 
practiced, it is enough for us to say we are unable, 
in connection with associate findings, to give it this 
sense, and thus debar the plaintiff of redress. The 
verdict determines the facts, and we are not at lib- 
erty to go outside of it in search of others.” 

BENEVOLENT AND CHARITABLE.— The Massachu- 
setts Society for the Prevention of Cruelty to Ani- 
mals must be deemed a ‘‘benevolent and charita- 
ble” institution, within the meaning of the statute. 
The court said: ‘‘ Without discussing the question 
whether the word ‘benevolent’ is used substan- 
tially as synonymous with ‘charitable,’ or disjunc- 
tively, we are of opinion that the society also comes 





within the definition of a charity. There is no 
profit or pecuniary benefit in it for any of its mem- 
bers. Its work, in the education of mankind in 
the proper treatment of domestic animals, is in- 
struction in one of the duties incumbent on us as 
human beings. Those are charitable societies whose 
objects are to bring mankind under the influence 
of humanity, education and religion. Jackson v. 
Phillips, 14 Allen, 539. The hospital founded by 
the institution would, if it were established by a 
bequest or private gift, be treated asa charity. It 
has a humane, legal, and public or general purpose; 
and whether expressed or not in Statute 43 Eliz., 
which is the foundation of our law on the subject 
of charities, within the equity of that statute. 
Cressen’s Appeal, 30 Penn. St. 437; Townley v. Bed- 
well, 6 Ves. 194; Faversham v. Ryder, 27 Eng. Law 
& Eq. 369. In the case of University of London v. 
Yarrow, 23 Beav. 159, it was held that a bequest 
for founding and upholding an institution for in- 
vestigating, studying, and curing maladies of quad- 
rupeds or birds useful to man, and for providing a 
superintendent or professor to give free lectures to 
the public, was good as acharitable legacy. The 
fact that the testator showed some interest in the 
animals themselves, and their humane treatment, 
in no way invalidated the gift. The argument for 
the defendant is that the passage of the general 
provision of Public Statutes, chapter 11, section 5, 
was intended to extend the exemption to the whole 
of the same class of institutions of which a portion 
were then exempted, and no further, and that the 
words ‘benevolent and charitable’ must be con- 
strued as meaning benevolent and charitable in re- 
spect to human beings, such being the only kind 
before then incorporated in this commonwealth. 
But the intention of the statute was to extend the 
exemptions which then existed to all societies 
which are properly described by the words used, 
and an institution must be deemed both benevolent 
and charitable which educates men in the diseases 
of the domestic animals, and the proper mode of 
dealing with them, even if it also inculcates the 
duty of kindness and humanity to them, and pro- 
vides appropriate means of discharging it.” 
Boox.— A photograph album is not a ‘‘ book,” 
within the copyright act. In Schove v. Sminche, be- 
fore Ohitty, J., Ch. Div., June, 1886, the plaintiff, 
a manufacturer of photographic albums, claimed to 
be the inventor of certain albums called or known 
in the trade as ‘‘ Castle Albums” or “the Castle 
Albums.” They were in the usual form of albums, 
but contained inside the title ‘‘ The Castle Album,” 
and a printed list with short descriptions of various 
castles, and painted illustrations of the same. The 
plaintiff now moved for an interim injunction re- 
straining the defendant from infringing the plaintiff's 
registered copyright in the Castle album, and from 
selling as the plaintiff’s goods Oastle albums not of 
the plaintiff's manufacture. The defendant's albums 
were of a similar appearance to those made by the 
plaintiff, and contained a similar printed title with 
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a list and description of the castles, but the painted 
illustrations were not copied from the plaintiff’s al- 
bums. Held, that the plaintiff's album was not a 
book, within the meaning of the copyright act of 
1842, but was only an ornamental article consisting 
of a collection of spaces for the insertion of photo- 
graphic portraits within pictures of castles bound 
up in the form of a book. 

Cross.— In People v. N. Y. Cent. R. Co., 25 Barb. 
199, it was held that the statute requiring the ring- 
ing of the bell, or the sounding of the whistle when 
railroad trains ‘‘cross” highways, applies. where 
they cross the highway on a bridge as well as where 
they cross on the same level. W.F. Allen, J., said: 
‘* Ordinarily, but little advance is made in the con- 
struction and right understanding a statute by 
attempting to give to the words a highly technical 
or critical meaning or application, for the reason 
that it is not in that sense they are used by legisla- 
tors in passing enactments, and hence a resort to 
lexicographers is, except in rare cases, of but little 
service. Words should be taken as used in their 
most popular and obvious sense, and while ‘cross,’ 
when used as a verb, may and does frequently mean 
to intersect, as to lay a body across another, as to 
cross a word in writing, and should, when used in 
some connections, receive that construction, it is 
equally true that it also means, as defined by lexi- 
cographers as well as in ordinary parlance, ‘to pass 
from side to side,’ ‘to pass or move over,’ as to 
cross a road or a river, which may be done by pass- 
ing upon a bridge elevated above the level of the 
road or river passed. As a preposition, it means 
‘over,’ ‘ from side to side.’ In ordinary and popu- 
lar phrase the words is used indifferently to express 
the passing from side to side of a given object, 
whether the passage is effected moving directly 
upon the object crossed, or by passing over it at an 
elevation; a bridge issaid to cross a river; a man 
is said to have crossed a river who has passed over 
it upon a bridge which does not come in contact 
with the river. Whether these phrases are or are 
not strictly accurate is not material. * * * It 
was as important to provide for a proper warning 
when the railroad passed over the highway at an 
elevation which allowed the passage of the high- 
way underneath as when it passed upon the same 
level, to enable those passing upon the highway to 
place their teams in such positions of security as 
would best guard against injury from their fright.” 

PLace oF BurtaL.—‘‘ Now what is a ‘cemetery?’ 
Lexicographers define it to be ‘an area or place 
where the dead are buried.’ Wore. Dict. In 
other words, it is, in the very language of the Con- 
stitution, a ‘place of burial,’ by which is meant, 
undoubtedly, a place dedicated and set apart for 
the burial of the dead. The attempt to restrict the 
meaning of the words of the Constitution to the 
narrower import of tenanted graves, spots of ground 
actually occupied by buried corpses, is utterly vain.” 
Metairie Cem. Ass’n v. Board of Assessors, 37 La. 
Ann. 35. 





INJUNCTION AGAINST PROSECUTION OF SUIT 
IN ANOTHER STATE. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 
MAY 11, 1886. 


CUNNINGHAM V. BUTLER.* 


A. and B., citizens of Massachusetts, creditors of C., also a 
citizen of Massachusetts, knowing C. to be insolvent, an- 
ticipating that there might be proceedings in insolvency 
in Massachusetts, and intending to secure to themselves, 
to the exclusion of other creditors,certain avails of a debt 
owing to C.by D. & Co., citizens of New York, made a 
transfer of their claim against C. to one E., also a citizer 
of New York, without consideration. E. instituted suits 
in his own name in New York against C.; D. & Co. being 
summoned as garnishees; the suit, though in the name of 
E., being in fact subject to the control of A. and B . and 
conducted for their benefit. Subsequent to the bringing of 
said suit, but before judgment in the action, C. was ad- 
judged an insolvent in Massachusetts and an assignee ap- 
pointed. 

Held, that A.and B., being within the limits of the jurisdiction 
of the court in Massachusetts, and amenable to its pro 
cess, should be enjoined frorn prosecuting the suit in New 
York in the name of E., the effect of which, if successful, 
would be to work a wrong and injury to the other resi- 
dents of Massachusetts. 

Also held, that this was not a violation of article 4, sections 1 
and 2 of the Constitution of the United States, which en- 
acts that “full faith and credit shall be given to the pub- 
lic acts, records and judicial proceedings of any other 
State. 


ILL in equity, brought by the assignees in insol- 
vency of D. ©. Bird, of Brooklyn, Mass., to re- 
strain the defendants from proceeding to further con- 
tinue certain suits instituted against said Birdin the 
State of New York, in the name of one Fayerweather, 
to whom they had assigned a claim against said Bird, 
said suit being subject to the control and for the bene- 
fit of the defendants, citizens of Massachusetts. Hear- 
ing in the Supreme Court, before Gardner, J., who re- 
served the case for the consideration of the full court. 


E. M. Johnson and M. R. Thomas, for plaintiffs. 


H. R. Bailey and M. F. Dickinson, Jr., for defend- 
ants. 


Devens, J. The case, as disclosed by the facts 
agreed, and by the additional evidence submitted, is 
substantially as follows: Daniel C. Bird, a citizen and 
resident of Massachusetts, was in embarrassed circum- 
stances, and indebted to the defendants, also citizens 
and residents of Massachusetts. After the suspension 
of payment by Bird, the defendants were informed by 
him, on the night of March 4 or 5, that a balance was 
due him from Aaron Claflin & Co., of New York. On 
March 6 the defendants executed an assignment to 
Fayerweather, a resident of New York, of their claims 
against Bird, which assignment was made without 
consideration, and without previous communication. 
On March 11 and 25, 1885, two actions were com- 
menced in New York in the name of Fayerweather 
on these claims against Bird as defendant, Claflin & 
Co. being summoned as garnishees. Between March 
13 and May 20 there were various meetings of Bird's 
creditors, and a proposition on his part for a composi- 
tion under the statute was filed by Bird, returnable 
May 4. Stat. 1884, ch. 236. On May 20, 1885, this pro- 
posal was withdrawn, regular proceedings in insol- 
vency were continued therein, and on June 1, 1885, the 
plaintiffs were duly appointed assignees of Bird in in- 
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solvency. No judgment had at this time, nor had it 
at the commencement of this proceeding (so far as ap- 
pears has it since) been obtained in New York on the 
claims sued by Fayerweather. Without stating in de- 
tail the evidence, it is fairly proved that the defend- 
ants, with full knowledge that Bird was insolvent, an- 
ticipating that there might be proceedings in insolv- 
ency in this State, and intending to secure to them- 
selves, to the exclusion of other creditors, of the 
avails of the debt owing to Bird by Claflin & Co., made 
the transfer of their claims to Fayerweather, and 
that the suits in New York, now carried on in his 
name, are subject to their control, and conducted for 
their benefit. Theattachments made in New York 
by process of garnishment are to be treated, so far as 
the defendants are concerned, as made by them. 

In Dehon v. Foster, 4 Allen, 545, it was held that this 
court has jurisdiction in equity, upon a proper case, 
made to enjoin a citizen of this Commonwealth from 
availing himself of an attachment of personal prop- 
erty in another State in an action against a debtor who 
is insolvent under the laws of this Commonwealth, 
and thus preventing the same from coming to the 
hands of the assignee; and it is nv objection that the 
action was commenced before the institntion of pro- 
ceedings in insolvency if this was done with a knowl- 
edge that such proceedings were about to be insti- 
tuted, and with a view to obtain a preference. In the 
same case (7 Allen, 57) it was held that the equitable 
right of the trustee was paramount, unless some valid 
claim or lien existed on the funds, which under the 
laws of the foreign State would divert them from the 
assignees if the defendants were compelled to abandon 
their attachment of them inthe courts of this State. 

If it be held that the factsin the case at bar are as 
we find them to be, the argument of the defendants 
is principally directed to showing that the case of De- 
hon v. Foster was erroneously decided, and that it 
should now be reconsidered and overruled. They con- 
tend that the provision of the Constitution of the 
United States (art. 4, §§ 1, 2), which enacts that ‘ full 
faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of any 
other State,” was not therein sufficiently considered; 
and that as the attachment proceedings in New York 
in the case at bar, where judicial proceedings bya 
court of competent jurisdiction, the plaintiffs were 
not entitled to relief, as the courts in that State were 
entitled to decide to whom the property found therein 
belongs. They especially rely upon the case of Green 
v. Van Buskirk 5 Wall. 308; S. C.,7 id. 140; Warren v. 
Jaffray, 96 N. Y. 248; and Lawrence v. Batcheller, 131 
Mass. 506—all of which have been decided since Dehon 
v. Foster. 

The case of Green v. Van Buskirk may be briefly 
stated as follows: A., B. and C. were residents and citi- 
zens of New York. A., being indebted to both B. and 
C., mortgaged certain personal chattels then in Illinois 
to B. Before the mortgage could be recorded in Illi- 
nois or the property delivered there—one of which acts 
is essential by the laws of Illinois to the validity of 
the mortgage as against third parties, although not by 
the laws of New York—C. took an attachment out 
from one of the courts of Illinois—a proceeding in rem 
—and under the laws of that State, in due form levied 
on and sold the property. B. didnot make himself a 
party to this suit in attachment, although he had no- 
tice of it, and by the law of Illinois aright to make de- 
fense to it; but after its termination brought suit in 
New York against C. for taking and converting the 
chattels. C. pleaded in bar the proceedings in attach- 
ment, and the judgment obtained in Illinois. It was 
held in the Supreme Court of the United States, re- 
versing the decision of the Supreme Court of New 
York, that in order that ‘‘the full faith and credit” 





required by the Constitution should be given to the 
judicial proceedings in the State of Illinois, the judg- 
ment of the court there, that the personal property 
there situate was subject to this process of attach- 
meut, and that the proceeding in attachment took 
precedence of the prior unrecorded mortgage from A.., 
was binding elsewhere; that asthe effect of the at- 
tachment, judgment, levy and sale was to protect C., 
if sued in Illinois, for the property thus acquired, it 
would protect him when sued in the court of another 
State for the same transaction, if he justified in the 
same manner; that the fiction of law that the domi- 
cile of the owner draws to it his personal estate yields 
whenever for the purposes of justice the actual situs 
of property should be examined; that a title acquired 
under attachment laws of a State, and held valid there, 
would be held valid in another State, even if aii par- 
ties interested in the controversy were citizens uf such 
other State, and thus as an attachment of personal 
property in Illinois would take precedence of an unre- 
corded mortgage executed in another State where rec- 
ord was not necessary, it would do so though the 
owner of the chattels, the attaching creditor and the 
mortgage creditor were all residents of such other 
State. 

But the case of Dehon v. Foster recognizes the law to 
be as held by the Supreme Court of the United States 
in Green v. Van Buskirk. ‘*The case,’’ says Chief 
Justice Bigelow, ‘‘ proceeds on the ground that the 
defendants, if allowed to proceed with their action, 
will perfect the lien which is now inchoate under their 
attachment, and will thereby establish a valid title to 
the property of the insolvent debtors under the laws 
of Pennsylvania.’’ Holding this to be the law, it is 
decided that the act of the defendants in causing the 
property of the insolvent debtors to be attached in a 
foreign jurisdiction, tends directly to defeat the ope- 
ration of the insolvent law in its most essential fea- 
tures—to prevent a portion of the property of the 
debtors from coming to the assignees to be equally dis- 
tributed among their creditors, and to obtain a prefer- 
ence for themselves; that the defendants, being citi- 
zeus of this State, are bound by its laws, and cannot 
be permitted to do any acts to evade or counteract 
their operation, the effect of which is to deprive other 
citizens of rights which those laws were intended to 
secure. 

The case of Lawrence v. Batcheller, ubi supra, clearly 
recognizes the ground above stated as that upon which 
Dehonv. Foster proceeds, and in no way controverts it. 
That was a case in which the attaching creditor, who 
was a resident in this State, had proceeded to judg- 
ment in a foreign State, and after proceedings in in- 
solvency in this, and had actually collected the amount 
from funds in the hands of a trustee of the debtor by 
virtue of the attachment. He was here sued for the 
amount he had thus collected by the assignee in insol- 
vency. It was there said, referring to the case of De- 
hon v. Foster: ** Because it was beyond the power of 
the court to call in question the validity of this lien 
acquired under the laws of another State, it proceeded 
to enjoin the defendants, over whom the court had 
jurisdiction, from enforcing in auother State their 
legal rights.” 

It was further held, that the defendant having been 
permitted without interference to proceed to judg- 
ment, an action at law for the value of the property 
obtained would not lie against him by the assignee, as 
there were many rights in equity which courts of law 
did not recognize at all, for which reason defendants 
in equity were often enjoined from prosecuting ac- 
tions at law. 

The case of Warren v. Jaffray. 96 N. Y. 248, was as 
follows: A general assignment for the benefit of cred- 





itors had been made, under the General Assignment 








508 


THE ALBANY LAW JOURNAL. 




















Act of New York (Laws 1877), on March 1, 1881. It 
was not recorded in Pennsylvania until March 18, 
where it could only become operative by record so as 
to affect any bona fide purchaser, creditor, etc. Pre- 
vious to the 18th the defendant had brought suit in 
Pennsylvania, and attached property there He was 
himself a citizen of New York, as were the debtor and 
his assignee. It was held in a proceeding brought 
against the creditor in New York that the lien he had 
acquired in Pennsylvania was saved from the opera- 
tion of the assignment; that he had the same right to 
enforce payment of his claim out of the debtor’s prop- 
erty that a resident creditor in Pennsylvania had, and 
that he would not by any order be restrained from 
pursuing it Butin Warrenv /affray the assignment 
was of an entirely different nature from that made in 
proceedings in insolvency, such as is found in the case 
at bar. The property of the debtor was not taken for 
distribution by the law but by his own voiuntary act. 
The assignment did not operate onthe claims of the 
creditors, or place them under any obligation to 
joininit They were entirely free to act, could re- 
fuse to have any thing to do with it, could retain their 
claims, and enforce them afterward against the 
debtor, or immediately against any property not cov- 
ered by the assignment. The assignee was a trustee 
only to the extent that the creditorschose to accept 
him assuch. Ashe violated no rights of other cred- 
itors in pursuing any property not covered by his as- 
signment, and was bound in no way thereby, he could 
not properly have been restrained from seeking his 
remedy whenever there was attachable property which 
the assignment did not reach. 

The cases relied on by defendants cannot therefore 
be deemed to diminish the authority of Dehon v. Fos- 
ter. Nor can we see that there is injustice in holding, 
that ina State which has enacted a system for an 
equal distribution of the assets of an insolvent among 
his creditors, residents of that State,who are bound by 
the decree establishing the insolvency, should be re- 
strained from seeking in other States assets which 
otherwise might reasonably be expected to come to 
his assignee. 

While the claims of residents of another State to 
property there situate might not be set aside or com- 
pelled to yield in such State to those of such assignee, 
yet it could properly be held that where the pursuing 
creditors were not citizens of the State, whose process 
was invoked,the courts thereof would not sustain their 
claim in preference to that of an assignee obtaining 
title under the laws of another State; certainly if such 
title was previously acquired. Burlock v. Taylor, 16 
Pick. 335; Bentley v. Whittemore, 19 N. J. Eq. 462; 
Sanderson v. Bradford, 10 N. H. 265. 

It has been decided in Pennsylvania that while the 
claims of a receiver of a corporation,appointed by the 
courts of another State, to property there‘situate could 
not be recognized when they came in conflict with 
those of residents of Pennsylvania, yet that where a 
receiver of a corporation had been appointed by a court 
of competent jurisdiction in another State, a creditor 
who resides in that State, and is found by the decree 
of the court appointing this receiver, cannot in an at- 
tachment execution recover assets of the corporation 
which the receiverclaims. Bagby v. Atlantic, M. & O. 
R. Co., 86 Peun. St. 291. 

In the case at bar it is true that the defendants had 
made their attachment through Fayerweather iu New 
York before there had been an assignment in insol- 
vency in this State actually executed, but this was 
done with full knowledge on their part that the 
debtor, Bird, was embarrassed, and had suspended 
payment, and necessarily with intent to avoid the ef- 
fect of the assignment so far as the property attached 
was concerned. As residents of this State they can- 





not be allowed to this extent to defeat the operation 
of the assignment, and thus to obtain a preference 
over other creditors resident here. They are within 
the limits of the jurisdiction of this court, and amen- 
able to its process, and should be enjoined from prose- 
cuting a suit the effect of which, if successful, will be 
to work a wrong and injury to the other residents of 
the State. 
Injunction accordingly. 


—_——_.———_ 


TRUST AND TRUSTEE—INVESTMENT OF TRUST 
FUNDS—NATIONAL BANK CERTIFICATE, 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
MARCH 7, 1886. 


Hunt v. JUDGE OF PROBATE. 


The purchase by a trustee, under a will of certificate of de- 
posit issued by a National bank, payable at a future time, 
is not an illegal or unauthorized investment of trust 
funds; and when the bank at the time of the purchase 
was in good standing, and the investment was made in 
good faith, the trustee cannot be held responsible for aloss 
occasioned by the subsequent failure of the bank. 


PPEAL from a decree of the judge of Probate for 
Suffolk county, disallowing certain items in the 
second account of William P. Hunt, a trustee under 
the will of said Charles S. Lynch, of an estate held by 
him for the benefit of Rebecca Lynch. In his account 
the balance of the trust fund, amounting to $4,000, 
was stated by the trustee as vested according to the 
schedule annexed. The two items in this schedule 
were disallowed by the judge of Probate for the rea- 
son that the fund was not properly invested and was 
not amply secured, and an appeal was taken by the 
trustee. The only item in controversy wasaloan of 
the trust fund to the Pacific National Bank, amount- 
ing to $2,100, in the form of a certificate of deposit. 
The case was referred to a special master to find the 
facts, and was reserved by a single justice upon the 
account of the trustee, the decree of the judge of Pro- 
bate, the reasons of appeal and the report of the mas- 
ter, for the consideration of the fullcourt. The facts 
sufficiently appear in the opinion. 


A. Russ, for appellant. 
C. T. Gallagher, for respondent. 


C. ALLEN, J. In Harvard College v. Armory, 9 Pick. 
446, 461, it was declared that ‘all that can be required 
of a trustee to iuvest is that he shall conduct himself 
faithfully and exercise asound discretion. He is to 
observe how men of prudence, discretion and intelli- 
gence manage their own affairs,not in regard to specu- 
lation, but in regard to the permanent disposition of 
their funds, considering the probable income, as well 
as the probable safety of the capital invested.’’ In 
that case investments in stocks of an incorporated 
manufacturing and of an incorporated insurance com- 
pany were held to have been within the authority of 
the trustees. This general statement of the“rule has 
been adhered to ever since. Lovell v. Minot, 20 Pick. 
119; Kinmouth v. Brigham, 5 Allen, 277; Clark v. Gar- 
field, 8 id. 428; Brown v. French, 125 Mass. 410;. Bow- 
ker v. Pierce, 130 id. 262. Inthe present case the will 
under which the trustee was appointed is not before 
us, and his authority in respect to the investment in 
controversy is to be determined on general princi- 
ples. 

1. The fact that the certificate of deposit was in- 
dorsed by Lovell to Hunt, and by Hunt to himself as 
trustee, does not of itself show that the latter indorse- 
ment represented a transaction by which Hunt indi- 
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vidually transferred the certificate to himself as trus- 
tee. The fact, as found, is the other way. The trans- 
fer to him personally appears to have been a mere 
form. The purchase was by Hunt as trustee, and the 
payment was from the trust funds. 

2. The certificate of deposit was not illegal as being 
in violation of the Revised Statutes of the United 
States, § 5183, which forbids National banks to issue 
any other notes to circulate as money than such as are 
authorized by the provisions of the statute. In Shute v. 
Pacific National Bank, 136 Mass. 487, it was held that 
acertificate of deposit in the same form as that now 
before us, was not to be deemed a promissory note 
within the meaning of General Statutes, ch. 53, § 10, 
which provides that in any action by an indorsee 
against the promisor upon a promissory note, paya- 
ble on demand, any matter shall be deemed a legal de- 
fense which would be a defense toa suit thereupon, if 
brought by a promisee, so that the bank was held not 
to be entitled to defend an action brought by the 
indorsee to recover the amount of the certificate, by 
setting off a debt due to the bank from the original 
depositor. It was recognized in that case that such 
certificates have, in most respects, the incidents of 
promissory notes, and are classed as such, but certain 
distinctions are pointed out between them and com- 
mon promissory notes, such as were contemplated by 
the statute. Ifthe Revised Statutes of the United 
States forbade the issue of any other notes whatever 
than such as were therein authorized, it would be dif- 
ficult to hold this certificate to be legal. Miller v. 
Austen, 13 How. 218. But assuming that it might fall 
within the general designation of a note, it cannot be 
considered as a note intended to circulate as money 
within the meaning of the statute. It requires to be 
indorsed. It was understood not to be payable till a 
certain future date. It was not inasum adapted for 
general circulation as money. The form of the instru- 
ment, and the incidents above mentioned, show that 
it was not intended to circulate as money between in- 
dividuals, and between government and individuals, 
for the ordinary purposes of society. Craig v. Mis- 
souri, 4 Pet. 432; Brisco v. Bank of Kentucky, 11 id. 
314, 318; Virginia Coupon cases, 114 U. S. 270, 284. 
See also Merchants’ National Bank v. State National 
Bank, 10 Wall. 604, 648, where it was held that certi- 
fied checks do not fall within a similar prohibition. 

3. But it is urged that the issue of such certificates 
of deposit is not good banking, and is of itself so cal- 
culated to put a prudent investor on his guard that 
a trustee ought to be held responsible for any loss 
arising from such an investment. In respect to this 
objection it is to be observed, in the first place, that 
this method of doing business is not illegal or novel. 
If Congress had intended to prohibit the use of cer- 
tificates of deposit altogether, or of certificates paya- 
ble on time or with interest, it would probably have 
said soin plain terms. The statute was passed in 
view of known methods of doing business. It has long 
been understood that the relation between a bank and 
its depositor is that of a debtor and creditor. In Eng- 
land the business of banking has been carried on to a 
greater extent by individuals than by incorporated 
companies, but the ordinary relation with depositors 
isthe same. Carr v. Security Bank, 107 Mass. 47. It 
is competent for the parties to make such contract as 
they please respecting interest and the time of pay- 
ment of the principal. To borrow at alow rate of in- 
terest and to Jend at a higher rate is not an uncom- 
mon though not a universally approved method of 
banking. For a National bank to do this is not a mat- 
ter of judicial condemnation. 

In Foley v. Hill, 2H. L. Cas. 28, it was finally deter- 
mined authoritatively for England in 1848 that the re- 
lation between a banker and his customer is the ordi- 





nary relation of debtor and creditor, with a super- 
added obligation arising out of the custom of bankers 
to honor the customer’s drafts, and that this relation 
was not altered by an agreement by the banker to al- 
low interest on the balance in the bank. Lord Chan- 
cellor Cottenham said: “The money paid into the 
banker’s is money known by the principal to be placed 
there for the purpose of being placed under the con- 
trol of the banker; it is then the banker’s money; he 
is known to deal with it as his own; he makes what 
protits out of it he can, which profits he retains to him- 
self, paying back only the principal, according to the 
custom of bankers in some places, or the principal and 
asmall rate of interest, according tothe custom of 
bankers in other places.” Id. 36. And Lord Broug- 
ham said: ‘‘ The party who receives the money has the 
use of it as his own, and in the using of which his trade 
consists, and but for which no banker could exist, es- 
pecially a banker who pays interest.’’ Id. 43. 

Adjudicated cases show that certificates of deposit 
bearing interest or payable at a future date have often 
been before the courts, and in the absence of statutory 
prohibition they have been deemed open to legal ob- 
jection on this ground. Miller v. Austen, 13 How. 218; 
Gilgore v. Bulkley, 14 Conn. 363; Patterson v. Poin- 
dexter, 6 Watts & 8S. 227; London Savings Fund Ass'n 
v. Hagertown Savings Bank, 36 Penn. St. 498; Cate v. 
Patterson, 25 Mich. 191; Laughlin v. Marshall, 19 Ill. 
390; Howe v. Hartness, 11 Ohio St. 449. See also 2 
Dan. Neg. Inst., §§ 1698-1707a° Story Prom. Notes, § 
12, n.; Morse Bkg. 64. 

It is undoubtedly true that a bank incorporated un- 
der the authority of this Commonwealth could not 
lawfully issue such certificates by reason of express 
statutory prohibition. Pub. Stats., ch. 118, §40; Gen. 
Stat., ch. 57, § 63; Rev. Stats., ch. 36, § 57; Stats. 1834, 
ch. 203, § 1; 1828, ch. 97,82. This prohibition however 
is subject to exceptions in favor of the Commonwealth 
of savings banks, of assignees in insolvency, of coun- 
ties, cities and towns, and of other banks. To all of 
these State banks may pay interest; to some of them 
they may issue notes, payable ata future day certain. 
These exceptions are sufficient to show that the insecu- 
rity of the deposits or loans was not the evil expecially 
feared by the Legislature. 

By Pub. Stats., ch. 157,§ 53, moneys belonging to 
insolvent estates must be deposited by the assignee in 
some bank. The treasurer of the Commonwealth may 
deposit public moneys in National banks on interest. 
Pub. Stats., ch. 16, § 55. County treasurers must de- 
posit surplus funds in their hands in National banks 
at such rates of interest as may be practicable. Pub. 
Stats., ch. 23,818. The Revised Statutes, ch. 36, § 78, 
authorized savings banks to lend their deposits on in- 
terest to banks without any expressed limit as to 
amount of loan or time of payment. Such limitations 
however have since been enacted in various statutes, 
and now savings banks may deposit sums not to ex- 
ceed twenty per cent of the amount of their deposits 
on call in National banks, and may receive interest for 
the same. See Gen. Stats., ch. 57, § 144; Stats. 1863, 
ch. 175, §3: 1876, ch. 203, § 9; 1881, ch. 214,83; Pub. 
Stats., ch. 116, § 20. 

Since savings banks might heretofore and may still 
invest their funds toa limited amount in the shares 
of such banks (Rev. Stats., ch. 36, § 78; Gen. Stats., 
ch. 57, § 142; Pub. Stats., ch. 116, § 20; Stats. 1882, ch. 
224), the provision that deposits may be made on call 
does not imply that a loan of a moderate amount to a 
National bank for a short term is supposed to be in- 
secure. A legal debt due on demand or within ashort 
time from a bank may properly be considered as a se- 
curity of a higher order than shares in its capital 
stock. There is nothingin all this legislation which 
calls upon us peremptorily to hold a trustee responsi- 
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ble for a loss incurred by reason of purchasing a cer- 
tificate of deposit in a National bank, payable at a fu- 
ture time certain; but every such case, as it arises, 
must be determined on its own circumstances. 

In the present case it-was found as a fact on the tes- 
timony of two witnesses, confirmed by that of the 
trustee himself, that it was not, and is not usual or 
customary for National banks to issue certificates of 
deposit, payable at a future time, stated either on the 
face of the certificate or by an agreement with the 
payee. 

But during nearly a year prior to the issue of the 
certificate in question this particular bank had issued 
many such certificates. It was a legal form of obliga- 
tion. It does hot appear that this practice was ob- 
jected to, and indeed it does not appear, except by 
inference from the statutory requirements, thatit was 
known by the comptroller of the currency or the Na- 
tional bank examiner. The certificates were taken to 
a considerable extent by certain savings banks and 
trast companies. Whether these institutions were 
authorized by law to make such investments we need 
not further consider. There is nothing to show that 
the bank was then in doubtful credit, or that any sus- 
picion of its insolvency was entertained inthe com- 
munity. It is expressly found, and the finding is not 
open to revision, as the case is presented to us, that 
the trustee purchased in good faith. The purchase 
was at arate of interest not shown to be excessive. 
The amount of the capital stock of the bank is not 
stated; it appears that it was a National bank, organ- 
ized under the laws of the United States and doing 
business in Boston. It was subject to the supervision 
of the government officers, and to the various regula- 
tions provided iu the statutes for such institutions. 
Its stock then sold at par in the market, and occasion- 
ally at about thattime at a small premium. It has 
always hitherto been considered in Massachusetts that 
investments of trust funds might properly be made in 
the shares of banks, incorporated under the authority 
of this Commonwealth or of the United States. Look- 
ing, as we must, simply at the circumstances of the 
case which are submitted to us, a majority of the court 
do not think the trustee ought to be held responsible 
for the loss on the purchase of the certificate. 

4. The various matters of evidence which were ob- 
jected to were competent. 

Decree accordingly. 


——_———_>—__———_ 


AGREEMENT TO ARBITRATE—EFFECT OF PEND. 
ING SUIT. 


MICHIGAN SUPREME COURT, APR. 15, 1886. 


CALLINAN Vv. Port Huron & N. W. Ry. Co.* 


An agreement to submit to arbitration, with a stipulation 
for an award, and a judgment thereon, will not work a 
discontinuance of a pending suit. 


— to St Clair. The opinion states the case. 


W. M. Cline, for plaintiff and appellant. 
O’ Brien J. Atkinson, for defendant. 


CAMPBELL, C. J. In this case a jury was, without 
objection, sworn to try the cause on the merits; and 
having heard the plaintiff's case, the defendant, under 
a notice in bar puis darrein continuance, was allowed 
to show an agreemeat toarbitrate the matter in dis- 
pute, and enter judgiment on the award when ren- 
dered, under which no steps were taken to complete 
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anaward. The court held that this put an end to the 
suit, and so the jury found. Plaintiff brings error. 

There is, so far as we have discovered, no authority 
in favor of treating such a defense as one which can 
be introduced in bar upon a trial on tbe merits. The 
only case referred to which seems to favor such a prac- 
tice is Wells v. Zane, 15 Wend. 99, where a defendant 
having put in a special plea in bar of a parol reference 
of matters in dispute, the plaintiff, instead of demur- 
ring, replied to it, and this was held to waive the ob- 
jection toits form in bar instead of in abatement. 
The Supreme Court held it was a void agreement be- 
cause in parol, and made no further inquiry into its 
effect if valid. In the Court of Errors a majority of 
the lay members, overruling the chancellor and the 
judges of the Supreme Court, held the submission 
valid, and that it operated asa discontinuance. But 
all agreed it could not be pleaded in bar. Under our 
practice a notice can be given, and cannot be de- 
murred to, so that the issue must stand for its true 
purpose. But it was not a proper issue to be passed 
upon when the case is up on the general merits. 

But the question will perhaps arise hereafter, and 
may as well be met, whether the agreement was in 
fact a discontinuance. It may be assumed to have 
been made by defendant's authority, although it is 
difficult to see how this question could be settled by 
the court on the facts. After providing foran award 
by the persons named, it concluded as follows: ‘“ It 
is further agreed by and between the said parties that 
judgment in the suit aforesaid pending in the Circuit 
Court for St. Clair county, Michigan, may be entered 
upon such award for the amount allowed by the said 
arbitrators in favor of said Michael Callinan, together 
with the costs of the clerk of said court in said suit, to 
the end that all matters aud controversies between 
them iu that behalf may be settled and concluded.” 

How far an agreement to submit to arbitration oper- 
ates to discontinuea pending suit, where there has 
been no award, is a disputed question on which there 
is more apparent than real contradiction. In this 
State it has been held on two occasions (Dunn v. Sut- 
liff, 1 Mich. 24; Vanderhoof v. Dean, id. 463), thata 
statutory arbitration providing for judgment on the 
award, and actually carried into judgment, operated 
on the suits which were displaced by the award, so 
that in one instance the sureties on appeal were dis- 
charged in a case appealed from a justice, while in the 
other case it was held that an alleged defect in the 
affidavit for attachment by which the suit was com- 
menced could not be considered after the award made 
in pursuance of thesubmission. The question of the 
effect of a mere agreement to submit, not conforming 
to the statute, and not carried out, was not involved 
in either. But in considering the general question re- 
ference was madeto New York and Massachusetts 
decisions which have some bearing on it. 

In McGunn v. Hanlin, 29 Mich. 476, it was held that 
an agreement to arbitrate which did not conform to 
the statute, and which contained no covenant not to 
sue, could only be enforced by action, and was no bar 
to an action. It certainly seems difficult to discover 
how a mere executory contract can operate, ipso facto. 
upon a lawsuit pending or not pending. In _ his trea- 
tise on Arbitration, after giving the decisions on both 
sides, Mr. Morse makes the sensible suggestion that 
such an agreement should rather operate as ground 
for staying a suit pending the reference than as a dis- 
continuance. Morse Arb. 77. 

It can hardly be claimed that the American courts, 
in dealing with this subject, have designed to make 
new rules of common law to affect common-law agree- 
ments. They do not profess to do so, and there would 
be no sense in attempting it. No doctrine has been 
found in the English courts, from which our rules are 
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derived, which seems to favor the idea that such a sub- 
mission is any more than a stay, and even that doc- 
trine is greatly modified. Mr. Tidd, in his Practice 
(p. 822), says it was formerly held to work a stay, but 
since the early part of Queen Anne’s reign it has been 
the rule that it shall not operate as astay unless so 
provided in the agreement; and he says it has been 
frequently decided that an agreement to refer to arbi- 
tration is not sufficient to oust any court of its juris- 
diction. Even where a stay has been agreed upon, it 
isto be made the ground of an application to the 
court foratemporary stay. Thereis nothing favor- 
ing the idea of a discontinuance, oreven of a stay, 
by the operation of the agreement itself without 
order. 

The cases referred to in 1 Mich. are from New York 
and Massachusetts. Taking some detached dicta, 
there is possibly some support for holding an agree- 
ment like the present might be relied on for a discon- 
tinuance. But taking the decisions themselves, with 
those on which they purport to be based, they do not 
favor so broad a doctrine. 

The case of Bean v. Parker, 17 Mass. 591, only de- 
cided that where a valid judgment had been rendered 
on an award upon reference, the bail in the original 
action was discharged by the reference because it was 
not within their contract. 

The case of Wells v. Lane, 15 Wend. 99, which met 
this question only indirectly, was put by all the mem- 
bers of the Court of Errors upon previous cases, all of 
which decide that a submission does not operate as a 
discontinuance unless it is agreed directly, or neces- 
sarily implied, that no judgment shall be entered in 
the action. The distinction is repeatedly taken be- 
tween cases where it is agreed judgment shall be en- 
tered, and those where it is not so agreed; and this, 
without regard to whether the reference is statutory 
or not. 

The case of Yates v. Russell, 17 Johns. 461, which is 
the earliest one referred to, and which has never been 
disapproved, decided distinctly that where an agree- 
ment to refer the controversy in a pending case, and 
to enter judgment on the award, was fora controversy 
that could not be referred under the statutes, and 
could not therefore be made the basis of a statutory 
judgment, yet the stipulation to allow it, and abide by 
it, would estop the parties from attacking it on error 
upon that ground. But wherethere is no stipulation 
for judgment the cases agree that no judgment can 
be entered on the award unless made under the stat- 
ute. 

This distinction was the basis of the next decision in 
Camp v. Root, 18 Johns. 22, where there was no stipu- 
lation for judgment, and therefore the case was held 
discontinued, while it recagnized that the case would 
have been different with such a stipulation. In the 
next case of Ex parte Wright, 6 Cow. 399, a reference 
was made, with an agreement for judgment, and one 
of the parties then revoked it. The referees reported 
however, but no judgment was sought to be entered, 
and the case was noticed for trial on the merits. The 
revoking party objected that it had been discontinued. 
The Supreme Court, affirming the action of the trial 
court, held it was still in court, and decided the case 
in these words: “The court below were right. A 
general submission to arbitration is a discontinuance; 
not so of asubmission where a judgment on the re- 


* port ora cognovit is to follow. By the very terms of 


the submission the cause is to be continued in court. 
The motion must be denied. 

In People v. Onondaga Com. Pleas, 1 Wend. 314, 
there was a general submission, with no agreement 
for entry of judgment. In that case the court, point- 
ing out the distinction, held it amounted to a discon- 
tinuance; but that it was waived by going to trial and 





cross-examining witnesses. In all the subsequent 
cases, and those cited in the decisions of this court in 
1 Mich. 24 and 463, these cases are referred to as con- 
taining the doctrine governing discontinuance. Lar- 
kin v. Robbins, 2 Wend. 505; Towns v. Wilcox, 12 id. 
503; Wells v. Lane, 15 id. 99. 

The decisions in 1 Mich., being made after judgment 
on statutory awards made in the case, gv no further 
than to hold that the submission agreement superseded 
the earlier proceedings so as to waive any reliance on 
them. But the judgments themselves were complete. 
And in Vanderhoof v. Dean, 1 Mich. 463, Chancellor 
Walworth’s views in 15 Wend. 99 were referred to, 
and not disapproved, the reference being considered 
as notabsolutely discontinuing the case, but waiving 
all earlier errors. 

There are strong reasons of justice against regard- 
ing a reference, not followed by an award, as in any 
case going further than becoming the basis of an ap- 
plication to stay proceedings, rather than operating as 
an absolute stay. It may easily bappen that the time 
for bringing a new suit has passed, and action by the 
referees may be prevented by failure or refusal of 
either party to proceed before them. The present 
record contains this statement in the bill of excep: 
tions: ‘*Onthe trial defendants’ counsel stated that 
they did not care to have an award, as they had an 
agreement by which the suit was abated, and they 
were free to go into the Probate Court to condemn 
the land.”’ This indicates that the danger is not im- 
aginary. In our opinion the case was not discontin- 
ued. 

It was also held by the court below that a subse- 
quent proceeding inthe Probate Court to condemn 
the land was abar to this action. There is no case 
that we know of sustaining any such doctrine as will 
give asubsequent suit the effect of abating a prior one- 
In the present action, which was founded upon an 
illegal occupancy, the damages for a rightful appro- 
priation could not be considered, and the recovery 
would be only for the mischief done up to the time of 
suit, and the cost of restoring the premises, unless the 
damage was not capable of restoration. No doubt, in 
the Probate Court proceedings, the land-owner might, 
if he chose, have all former as well as future damages 
assessed, but he is not bound to do go. 

In Harlow v. Marquette, H. & O. R. Co., 41 Mich. 
336, the plaintiff was held barred because consent had 
been given to the occupancy, with an understanding 
that the damages should be adjusted thereafter, and 
for that reason it was held the condemnation proceed- 
ings should cover them all. 

The judgment must be reversed, and a new trial 
granted. 

The other justices concurred. 


—_——__.———_—— 


SURETY —DEATH OF— EXTENDING TIME TO 
BRING ACTION FOR PENALTY. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 

MAY 7, 1886 


E.iot NATIONAL BANK V. BEAL. 


B. was surety upon a bank cashier's bond which contained a 
condition that nosuit should be brought upon the bond 
unless commenced within twelve months after the cash- 
ier’s connection with the bank had terminated. The 
cashier was discovered to bea defaulter, and was dis- 
charged, and suit was at once commenced against him 
and hissurety. While the action was pending the surety 
died. Thereafter the present suit was commenced against 
his administrators, but more than twelve months had 
then elapsed since the cashier’s discharge; and the de- 
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fense was interposed that the suit was barred by the 
limitation. 

Held, that the delay;beyond the period of twelve months oc- 
casioned by the death of the surety could not defeat an 
action upon the bond. In such a case the stipulation, 
though absolute in its literal terms, includes an implied 
assumption that the obligor would remain in condition to 
be sued. 


"7 pearson upon a bond given by Royal B. Conant 

as principal, and Moses C. Beal as surety, con- 
ditioned for the faithful discharge of Conant as cash- 
ier of the Eliot National Bank. At the trial before a 
single justice with a jury the plaintiff's case was 
opened, and it was proposed to prove the case as al- 
leged. lt was stated in the declaration and in the 
opening, and plaintiff proposed to prove that Royal B. 
Conant was appointed cashier; was required to and 
did give the bond in suit; that he continued to act as 
cashier under said appointment until July 31, 1878, 
when he was first discovered to be a defaulter, and to 
have misappropriated to hisown use of the funds of 
the bank the sum of about $68,000, and was asked to, 
and did, resign; his resignation was accepted, and at 
that time his connection with, and his employment 
by the bank was closed and terminated. A suit was 
brought at once upon said bond, on December 23, 1878, 
in the Superior Court for the county of Suffolk, the 
same being against both the principal and surety, and 
while said suit was pending in court and being heard 
before an auditor, to-wit, on October 29, 1881, the 
said Moses C. Beal, the surety, died testate, the other 
defendant still surviving. The estate of said Beal has 
not been represented insolvent. His will was con- 
tested, but finally probated, and the defendants to 
the present suit were appointed and qualified as ad- 
ministrators, with the will annexed, May 24, 1882. 
The present suit was instituted on August 1, 1883, the 
original suit going on as against the surviving defend- 
aut. It was objected that the suit could not be main- 
tained because of the last condition in said bond, 
which condition appears in the opinion. The court so 
ruled, directed, and took a verdict for the defend- 
ants, reserving the question for the full court. The 
case was reported accordingly. If the ruling was right, 
a judgment is to be entered upon the verdict. Other- 
wise the verdict is to be set aside and the case stand 
for trial. 

A, A. Ranney, for plaintiff. 

W. Gaston and C. L. B. Whitney, for defendants. 


C. ALLEN, J. The defendants rely upon the con- 
cluding cundition of the bond “that no suit at law 
shall be brought or founded upon it unless the same be 
commenced within the period of twelve months after 
the connection of the said Royal B. Conant with said 
bank, or his employment with said bank shall have 
closed and been terminated,”’ as presenting an insup- 
erable bar to the maintenance of the present action. 
But we do not think such is the just conclusion. 

In the first place a distinction has sometimes been 
made between the effect of acondition and of acon- 
tract, and it is said that if a condition, which was pos- 
sible at the time of entering into it, becomes impos- 
sible by the act of God, the necessity of performing it 
is excused. Shep. Touchst. 382; Bac. Abr., Conditions, 
O: Sparrow v. Sowgate, W. Jones, 29. 

Upon this technical ground it might perhaps be 
held, that since the parties have chosen to put their 
undertaking in this form, the defense fails. 

But it is better to look at the case more broadly. 

Treating this as a mere contract, the parties agree 
that no suit shall be brought or founded upon it, un- 
less the same be commenced within twelve months. 
We have no doubt that such a provision is valid. 











Amesbury v. Bowditch Ins. Co., 6 Gray, 604, 605; Ful- 
lam v. New York Ins. Co., 7 id. 61; Riddlebarger vy. 
Hartford Ins. Co.,7 Wall. 386. But the question is 
what it means. It is not a question whether the plain- 
tiffs can be excused from the terms ofa contract, but 
what is the true construction of the contract. The 
letter of the bond, if that alone is looked at, says that 
no suit shall be brought upon it within twelve months. 
Butas was said in Mill Dam Foundry v. Hovey, 21 
Pick. 441, “it would not always conform to the intent 
of the parties, to construe every stipulation literally, 
when implied qualifications and exceptions are ob- 
viously necessary to carry into effect the intention of 
the parties.’”’ And again, ‘“‘where a stipulation is 
made in general terms, it is to be construed with such 
implied exceptions and qualifications, as necessarily 
grow out of the subject-matter.”’ Id. 442. 

In the present case it cannot be supposed that the 
parties intended to cut off entirely all remedy upon 
the bond, if upon breach the bank should use all pos- 
sible means to enforce its rights. ‘‘ The object was not 
to foreclose and prevent a resort to the proper tribu- 
nal, but to compel a speedy resort.’’ Cray v. Hartford 
Ins. Co., 1 Blatchf. 280 

The obligors sought to insure themselves against in- 
jurious delay on the part of the obligee. Itis as if 
they had said: ‘‘ We will be bound, provided you sue 
us within twelve months, and not otherwise.’ In 
other words, it is assumed as an implied element of 
the contract that a suit shall not be rendered impos- 
sible by reason of the death of the obligors. If such 
death were the result of the voluntary act of an obli- 
gor, by suicide, it would hardly be contended that the 
right of the obligee could be defeated in that way. 
One cannot himself put it out of the power of the 
other party to comply with a stipulation and then 
avail himself of the non-compliance. Frazier v. Cush- 
man, 12 Mass. 279; Clapp v. Thomas,7 Allen, 188; 
United States v. Peck, 102 U. S. 64; Beswick v. Swin- 
dells, 3 Ad. & El. 868, 883; 2 Chit. Cont. (11th Am. ed.) 
1079. 

Certainly, in such a case, a literal construction 
should not be put upon the stipulation, but an im- 
plied exception should be incorporated intoit. So 
where a stipulation or duty in favor of another party 
can only be performed in his presence, it is an im- 
plied element of the obligation that he shall be pres- 
ent, where he can be found to receive the perform- 
ance; and if he is absent, the obligation does not ex- 
ist. See Williams v. Bank of United States, 2 Pet. 102. 
In the present case a suit against both obligors was 
seasonably begun, but as to the surety, it was de- 
feated by his death, so that in order to hold his estate 
it was necessary to begin anew. New Haven, etc., R. 
v. Hayden, 119 Mass. 361. The defense, in principle, 
stands the same as it would if the surety had died 
within the year and before action brought. Although 
in such case his death might not be his own voluntary 
act, yet it would be an event, happening to him, for 
which the bank was in no way responsible, and which 
would make it impossible for him or his estate to be 
reached by legal process within the year, although the 
bank might be ready and anxious to proceed at once. 
Now it may fairly be said that the stipulation goes on 
the assumption that the bank shallonly be bound by 
some neglect or inability, or failure on its own part, 
in respect to the contemplated action; and that both 
parties assumed that the obligors, in cas? of breach, 
should keep themselves in readiness to be sued, and 
being ready, should not be prejudiced by any delay 
from any othercause whatever. But if by reason of 
death, neither they nor their legal representatives 
could be sued within the year, the effect upon the 
rights of the parties is the same as if they, by a volun- 
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tary act, had prevented the bank from commencing 
anaction. Ordinarily it is not to be deemed that a 
party undertakes to contract against such a contin- 
gency as that. Ofcourse an agreement might be so 
framed as to include this contingency also. But look- 
ing at the bond now before us, we do not think it is 
within the meaning of the words used, that the plain- 
tiffs must lose their rights by the occurrence of this 
event to the surety, which made it impossible to bring 
an effectual suit upon the bond, as against him or his 
estate within twelve months. On the other hand, the 
meaning is not different from that which the condi- 
tion would bear, if the words were ‘‘no suit at law 
against us shall be brought or founded upon it unless,” 
etc., in which case it would be obvious that the con- 
tracting parties both assumed that the obligors would 
remain in a condition to be sued. 

This construction of the stipulation is quite in line 
with numerous well-considered decisions. 

In Taylor v. Caldwell, 3 B. & S. 826, there is a fuli 
and clear exposition by Lord Blackburn of the grounds 
on which it rests; and he sums up the doctrine as fol- 
lows: ‘*The principle seems to us to be that in con- 
tracts in which the performance depends on the con- 
tinued existence ofa given person or thing, a condi- 
tion is implied that the impossibility of performance 
arising from the perishing of that person or thing 
shall excuse the performance.’’ Id. 839. ‘* There is 
an implied condition from the nature of the contract.” 
Id. 836. See also Wells v. Calnan, 107 Mass. 514, where 
Taylor v. Caldwell is referred to; Appleby v. Myers, L. 
R., 1C. P. 615; 2C. P. 651; Boast v. Firth,L. B.,4 C. P. 
1; Robinson v. Davidson, L. R., 6 Exch. 269; Howell v. 
Coupland, L. R., 9 Q. B. 462; The Tornado, 108 U.S. 
342, 351; Semmes v. Hartford Ins. Co., 13 Wall. 158; 
Van Buskirk v. Roberts,31 N.Y. 661; Peoria Ins. Co. v. 
Hall, 12 Mich. 202; Lovering v. Birch Mountain Coal 
Co., 54 Penn. St. 291; Walker v. Tucker, 70 Ll. 527. 

In other cases distinguishable from the present, a 
stipulation much resembling that which we have con- 
sidered has been held to bar an action brought after 
the expiration of the limited time, on the ground that 
the contingency which prevented the seasonable com- 
mencement of the action must be deemed to have 
been within the contemplation of the parties and the 
obligee must be bound by his contract. Riddlebarger 
v. Hartford Ins. Co., 7 Wall. 386; Wilson v. A2tna Ins. 
Co., 27 Vt. 99: Brown v. Hartford Ins. Co., 7 R. I. 301. 
In each of those cases the failure of the original suit 
did not spring from any inability of the defendants to 
be sued, and the question which we decide did not 
arise. The present decision restson the ground that 
the stipulation, though absolute in its literal terms, 
includes an implied assumption that the obligors 
would remain in condition to be sued. 

Verdict set aside. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

EQUITY — INJUNCTION — REMEDIES AT LAW.— An 
owner of a pilot-boat, charging that certain persons 
have denied bis rights in the premises to his injury, 
has his remedies at law, and cannot therefore have the 
aid of a court of equity by injunction. The whole gist 
of the complaint is that the defendants do not treat 
the plaintiff as havinga right to use his vessel asa 
pilot-boat, and have publicly so stated, and that some 
of the parties mentioned have been subjected to suits 
for their acts in piloting. But if this be so, the plain- 
tiff has a full remedy for his alleged wrongs in the 
courts of law. They furnish no ground for the inter- 
position of a court of equity. If the plaintiff has a 





right to pilot vessels with his boat through the pass, 
and is wrongfully interfered with by the defendants 
or others, he can prosecute them for the wrong. If 
his vessel is arrested in its passage, without lawful 
warrant, he can bring the defendants before the 
courts to answer for their conduct. If his pilots are 
duly licensed, and they are hindered or prevented 
from the exercise of their business, both he and they 
have the same means of redress which are afforded to 
every citizen whose rights are invaded and obstructed. 
If the publications in the newspapers are false aud in- 
jurious, he can prosecute the publishers for libel. If 
a court of equity could interfere and use its remedy of 
injunction in such cases, it would draw to itself the 
greater part of the litigation properly belonging to 
courts of law. May 10, 1886. Francis v. Flinn. Opin- 
ion by Field, J. (6 Sup. Ct. Rep. 1148.] 


MINING CLAIMS—PROPERTY OF LOCATOR IN VEIN— 
LIMIT, HOW DETERMINaAD.—The rights of the locator 
of a mining claim to the lode or vein must be deter- 
mined by the surface or end lines, as located. He can 
only assert a lateral right to so much of his vein as lies 
between vertical planes drawn through those lines. 
The question presented for our decision is one of great 
interest to miners on the public lands, and with re- 
spect to it much difference of opinion exists. This 
difference has arisen from a consideration, on the one 
hand, of what would properly be called the true end 
lines of aclaim upon a lode of a specified length and 
width, after it has been opened by explorations, and 
its general course and direction are seen, and a con- 
sideration, on the other hand of the statute requiring 
the location of a claim to be distinctly marked on the 
ground, so that its boundaries may be readily traced. 
Such location often precedes any extended explora- 
tions, and is therefore made without accurate knowl- 
edge of the course and direction of the vein. Whena 
vein has been discovered, the rules of miners, and the 
legislative regulations of mining States andd Territo- 
ries, generally allow some specified time for explora- 
tions before the location is definitely marked. But 
miners discovering alode are sometimes in such haste 
to locate their claim, and mark its extent and bound- 
aries on the surface, that they omit to make sufficient 
explorations to guide them aright in measuring the 
ground, and fixing its end lines. Hence efforts are 
not infrequently made to change those lines when the 
true course and direction of the vein are ascertained 
by subsequent developments. This section appears 
sufficiently clear on its face. There is no patent or 
or latent ambiguity init. The locators have the ex- 
clusive right of possession and enjoyment of “all the 
surface included within the lines of their locations,’’ 
and the location, by another section, must be dis- 
tinctly marked on the ground so that its boundaries 
can be readily traced. Rev. Stat., § 2324. They have 
also the exclusive right of possession and enjoyment 
“of all veins, lodes, and ledges throughout their entire 
depth, the top or apex of which lies inside of such sur- 
face lines extended downward vertically, although 
such veins, lodes, or ledges may so far depart from a 
perpendicular in their course downward as to extend 
outside the vertical side lines of said surface loca- 
tions.’’ Thesurface side lines, extended downward 
vertically, determine the extent of the claim, except 
when in its descent the vein passes outside of them, 
and the outside portions are to lie between vertical 
planes drawn downward through theend lines. This 
means the end lines of the surface location, for all lo- 
cations are measured on the surface. The difficulty 
arising from the section grows out of its application to 
claims where the course of the vein is so variant from 
a straight line that the end lines of the surface loca- 
tion are not parallel, or if so are not ata right angle 
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to the course of the vein. This difficulty must often 
occur where the lines of the surface location are made 
to control the direction of the vertical planes. The 
remedy must be found, until the statute is changed, 
in carefully making the location, and in postponing 
the marking of its boundaries until explorations can 
be made to ascertain, as near as possible, the course 
and direction of the vein. Even then, with all the 
care possible, the end lines marked on the surface will 
often vary greatly from a right angle to the true 
course of the vein. But whatever inconvenience or 
hardship may thus happen, it is better that the 
boundary planes should be definitely determined by 
the lines of the surface location than that they should 
be subject to perpetual readjustment according to 
subterranean developments made by mine workings. 
Such readjustment atevery discovery of a change in 
in the course of the vein would create great uncer- 
tainty in titles to mining claims. The rule, whatever 
hardship it may work in particular cases, should be 
settled, and thus prevent, as far as practicable, such 
uncertainty. Ifthe first locator will not or cannot 
make the explorations necessary to ascertain the true 
course of the vein, and draws his end lines ignorantly, 
he must bear the consequences. Hecan only assert a 
lateral right to so much of his vein as lies between 
vertical planes drawn through those lines. Junior 
locators will not be prejudiced thereby, though sub- 
sequeut explorations may show that he erred in his 
location. If itis expedient to change the rule, legis- 
lative action should be invoked, as it would operate 
only in the future, and not judicial decision which 
would affect past casesas well. April 26, 1886. /ron 
Silver Min. Co. v. Elgin Min. & Smelting Co. Opinion 
by Field, J. Waite, C. J., and Bradley J., dissent- 
ing. (6 Sup. Ct. Rep. 1027.] 


MUNICIPAL BONDS—DE JURE AND DE FACTO OFFI- 
CERS—RATIFICATION.—On the Ist of March, 1869, there 
was issued by the board of county commissioners of 
Shelby county, Tennessee, a number of bonds of cer- 
tain amounts, in payment of asubscription made by 
them to the Mississippi River Railroad Company, 
under section 6 of an act of the Legislature of the 
State passed February 26, 1867, asamended on the 9th 
day of March following, and on the 12th day of Febru- 
ary, 1869. In a proceeding against the State to enforce 
the payment of these bonds, held, that the County 
Court alone had the power to make such subscription; 
thatthe act of the Legislature creating such board, 
and vesting it with the powers and duties of the 
County Court, with authority to subscribe stock in 
railroads, was unconstitutional and void; that the act 
being void, the commissioners were no more de facto 
than de jure officers, and that their acts were in no 
way binding upon the county. Held, further, that 
after the 5th of May, 1870, when the new Constitution 
went into effect, one of the provisions of which re- 
quired the assent of three-fourths of the qualified 
voters of the county previous to ordering a subscrip- 
tion to stock of any railroad company, the County 
Court had no power, without such assent, to ratify a 
subscription previously made by such commissioners. 
It is contended that if the act creating the board was 
void, and the commissioners were not officers de jure, 
they were nevertheless officers de facto, and that the 
acts of the board as a de facto court are binding upon 
the county. This contention is met by the fact that 
there can be no officer, either de jure or de facto, if 
there be no office to fill. As the act attempting to 
create the office of commissioner never became a law, 
the office never came into existence. Some persons 
pretended that they held the office, but the law never 
recognized their pretensions, nor did the Supreme 
Court of the State. Whenever such pretensions were 





considered in that court, they were declared to be 
without any legal foundation, and the commissioners 
were held to be usurpers. The doctrine which gives 
validity to acts of officers de facto, whatever defects 
there may be in the legality of their appointment or 
election, is founded upon considerations of policy and 
necessity, for the protection of the public and indi- 
viduals whose interests may be affected thereby. Offices 
are created for the benefit of the public, and private 
parties are not permitted to inquire into the title of 
persons clothed with the evidence of such offices, and 
in apparent possession of their powers and functions. 
For the good order and peace of society their author- 
ity is to be respected and obeyed, untilin some regu- 
lar mode prescribed by law, their title is investigated 
and determined. It is manifest that endless confu- 
sion would result if in every proceeding before such 
officers their title could be called in question. But 
the idea of an officer implies the existence of an office 
which he holds. It would be a misapplication of 
terms to call one an “‘ officer” who holds no office, and 
a public office can exist only by force of law. This 
seems to us so obvious that we should hardly feel 
called upon to consider any adverse opinion on the 
subject but for the earnest contention of plaintiff's 
counsel that such existence is not essential, and that 
it is sufficient if the office be provided for by any leg- 
islative enactment, however invalid. Their position 
is that a legislative act, though unconstitutional, may 
in terms create an office, and nothing further than its 
apparent existence is necessary to give validity to the 
acts of its assumed incumbent. That position,although 
not stated ia this broad form, amounts to nothing 
else. Itis difficult to meet it by any argument be- 
yond this statement: An unconstitutional act is not 
alaw; it confers no rights; it imposes no duties; it 
affords no protection; it creates no office; it is, in legal 
contemplation, as inoperative as though it had never 
been passed. Hildreth v. McIntire, 1 J. J. Marsh. 206; 
Carleton v. People, 10 Mich. 259; State v. Carroll, 38 
Conn. 449; Cocke v. Halsey, 16 Pet. 71; Clark v. Com., 
29 Penn. St. 129; Brown v. O'Connell, 36 Conn. 482; 
Blackburn v. State,3 Head, 689; Fowler v. Bebee, 9 
Mass. 231. None of the cases cited militates against 
the doctrine that for the existence of ade facto offi- 
cer, there must be an office de jure, although there may 
be loose expressions in some of the Opinions, not 
called for by the facts, seemingly against this view. 
Where no office legally exists, the pretended officer is 
merely a usurper, to whose acts no validity can be at- 
tached; aud such, in our judgment, was the position 
of the commissioners of Shelby county, who under- 
took to act as the County Court, which could be 
constitutionally held only by justices of the peace. 
Their right to discharge the duties of justices of the 
peace was never recognized by the justices, but from 
the outset was resisted by legal proceedings, which 
terminated in an adjudication that they were usurp- 
ers, clothed with no authority or official function. 
May 10, 1886. Norton v. Shelby Co., State of Tennessee. 
Opinion by Field, J. [6 Sup. Ct. Rep. 1121.] 


RAILROADS — CITIZENSHIP OF COMPANY RUNNING 
INTO SEVERAL STATES — EQUITABLE JURISDICTION— 
LEASE — AUTHORITY TO EXECUTE — REMEDY WHEN 
vorp.—(1) In the case of an existing railroad corpora- 
tion organized under the laws of one State, which is 
authorized by the laws of another State to extend its 
road into the latter, it does not become a citizen of 
the latter State by exercising this authority, unless 
the statute giving this permission must necessarily be 
construed as creating a new corporation of the State 
which grants this permission. (2) Where a lease of a 
railroad for ninety-nine years contained covenants for 
the payment of monthly installments of rent to keep 
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the road in repair, and to keep accounts of all matters 
connected with its business, as affecting the amount 
of rent to be paid, which covenants were guarantied 
by other parties than the lessee, a bill which shows 
failure to pay rent, depreciation of the road, and com- 
bination of the guarantors and lessee to divert the 
earnings of the road to the benefit of the guarantors, 
presents a case of equitable jurisdiction, when it prays 
for specific performance of the obligations of the 
lease. In such a case, a suit at law on each install- 
ment of rent as it falls due is not an adequate remedy. 
(8) Unless specially authorized by its charter, or aided 
by some other legislative action, a railroad company 
cannot, by lease or other contract, turn over to another 
company, for a long peviod of time, its road and all its 
appurtenances, the use of its franchises, and the ex- 
ercise of its powers, nor can any other railroad com- 
pany, without similar authority, make a contract to 
run and operate such road, property, and franchises 
of the first corporation. Such a contract is not 
among the ordinary powers of a railroad company,and 
is not to be inferred from the usual grant of powers 
in arailroad charter. Thomas v. Railroad Co., 101 U. 
8.71. (4) The act of the Illinois Legislature of Febru- 
ary 12, 1855, is a sufficient authoritv on the part of the 
St. Louis, Alton & Terre Haute Company to make the 
iease sued on in this case. (5) But if the other party 
to the contract, the Indianapolis & St. Louis Com- 
pany, had no such authority, the contract is void as 
to it; and if the other companies had no power to 
guaranty its performance, it is void as to them, and 
cannot give aright of action against them. (6) An 
examination of the statutes of Indiana, and of the de- 
cisions of its courts, fails to show, in the one or the 
other, any authority for an Indiana railroad company 
to make such a contract as that between the principal 
contraeting companies in this case. (7) Noris any au- 
thority found in the charters of any of these guaranty- 
ing companies, or of the laws of the States under 
which they are organized, to guaranty the perform- 
ance of such a contract as this, with the parties to it, 
and the road which it relates to, being outside the 
limits of these States, and having no direct connec- 
tion with their roads. (8) The doctrine that acts may 
be done and property change hands under void con- 
tracts which have been fully executed, with which 
courts will not interfere, is sound, but any relief in 
such cases must be based on the invalidity of the con- 
tract, and not in aid of its enforcement. While the 
plaintiff in this case might recover, in an appropriate 
action, the rental value of the use of its road against 
the lesseé company, the other defendants who had re- 
ceived nothing, but had been paying out money under 
avoid contract, cannot be compelled to pay more 
money under the same contract. April 26, 1886. 
Pennsylvania R. Co. v. St. Louis, A. & T. H.R. Co.; 
St. Louis, A. & T. H. R. Co. v. Indianapolis & St. L. 
Ry. Co. Opinion by Miller, J. Bradley and Harlan, 
JJ., dissenting. [6 Sup. Ct. Rep. 1094.] 


REMOVAL OF CAUSE — SEPARABLE CONTROVERSY— 
COMBINED ACT OF ALL DEFENDANTS.—Upon the face 
of the complaint, there being but a single cause of ac- 
tion shown, thatis the wrongful pollution of the 
water of plaintiffs’ canal by the united action of all 
the defendants working together, the controversy is 
not separable for the purposes of a removal, even 
though the defendant answered separately, setting up 
separate defenses. Pirie v. Tvedt, 115 U.S. 41; Sloane 
v. Anderson, 117 id. 278. May 10, 1886. Plymouth 
Consolidated Gold Min. Co. v. Amador & S. Canal Co, 
Opinion by Waite, C. J. (6 Sup. Ct. Rep. 1034.] 


SHIP AND SHIPPING—COLLISION—LIMITED LIABIL- 
ITY OF SHIP-OWNERS—INTEREST.—(1) Where a collis- 
ion occurred by which the offending{ship and her cargo 





were sunk at sea, but strippings from the ship were 
rescued before she went down, from which the own- 
ers afterward realized several thousand dollars, held, 
that in awarding damages against the owners, limited 
to the amount of their interest in the ship, the court 
is not bound to allow interest on the proceeds of the 
wreck or strippings; but may, in its discretion, allow 
interest or not. (2) The Circuit Court is not bound to 
allow interest on costs awarded by the District Court, 
although such costs are included in the decree of the 
Circuit Court. May 10, 1886. Dyerv. National Steam 
Nav. Co. Opinion by Bradley, J. [6 Sup. Ct. Rep- 
1174.) 


TAXATION — RAILROAD — FENCES — INVALID PART 
VITIATING WHOLE.—In an action against a railroad 
company to recover taxes under an assessment made 
by the State board of equalization, which assessment 
includes the fences erected upon the roadway of the 
company, held, (1) the fences cannot be regarded asa 
part of the roadway for purposes of taxation, but are 
‘improvements ’’ assessuble only by the local authori- 
ties of the county in which they are situated; (2) and 
the part of the tax assessed against the latter property 
not being separable from the other part, the whole as- 
sessment isinvalid. (1) The Constitution of Califor- 
nia provides that ‘‘land,and improvements thereon, 
sha]l be separately assessed ”’ (art. 13, § 2), and although 
that instrument does not define what are improve- 
ments upon land, the Political Code of the State ex- 
pressly declares that the term “improvements” in- 
cludes “all buildings, structures, fixtures, fences, and 
improvements erected upon or affixed to the land.” 
Section 3617. It would seem from these provisions 
that fences erected upon the roadway, even if owned 
by the railroad company, must be separately assessed 
as ‘‘improvements,’’ in the mode required in the case 
of depots,station grounds, shops, and buildings owned 
by the company; uamely, by local officers in the 
county where they are situated. The same consider- 
ations of public interest or convenience upon which 
rest existing regulations for the assessments of de- 
pots, station grounds, shops, and buildings of a rail- 
road company operated in more than one county 
would apply equally to the assessment and valuation 
for taxation of fences erected upon the line of rail- 
way of the same company. In San Francisco & N. P. 
R. Co. v. State Board of Equalization, 60 Cal. 12, 34, 
which was an application, on certiorari, to annul cer- 
tain orders of the State board assessing the property 
of a railroad corporation, one of the questions was as 
to the meaning of the words ‘‘road-bed”’ and ‘‘ road- 
way.’’ The court there said: ‘* ‘The road-bed is the 
foundation on which the superstructure of a railroad 
rests.’ Webster. The roadway is the right of way, 
which has been held to be the property liable to taxa- 
tion. Appeal of North Beach & M. R. Co., 32 Cal. 499. 
The rails in place constitute the superstructure resting 
upon the road-bed.”” This definition was approved in 
San Francisco v. Cent. Pac. R. Co., 63 Cal. 467, 469. In 
the latter case the question was whether certain 
steamers owned by the railroad company, upon which 
were laid railroad tracks, and with which its passen- 
ger and freight cars were transported from the eastern 
shore of the bay of San Francisco to its western shore, 
where the railway again commenced, were to be as- 
sessed by the city and county of San Francisco, or by 
the State board of equalization. The contention of 
the company was that they constituted a part of its 
road-bed or roadway, and must therefore be assessed 
by the State board; but the Supreme Court of the 
State held otherwise. After observing that all the 
property of the company, other thau its franchise, 
roadway, road-bed, rails, and rolling stock, was re- 
quired by the Constitution to be assessed by the local 
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assessors, the court said: ‘‘They are certainly not 
the franchise of the defendant corporation. They 
may constitute an element to be taken ‘into computa- 
tion to arrive at the value of the franchise of the cor- 
poration, but they are not such franchise. It is equally 
as clear that they are not railsor rolling stock. * * * 
Are they then embraced within the words ‘ roadway’ 
or ‘road-bed’ in the ordinary and popular acceptation of 
such words as applied to railroads? These two words, 
as applied to common roads, ordinarily mean the same 
thing, but as applied to railroads their meaning is not 
the same. The ‘road-bed’ referred to in section 10, 
in our judgment, is the bed or foundation on which 
the superstructure of the railroad rests. Such is the 
definition given by both Worcester and Webster, and 
we think it correct. The ‘roadway’ has a more ex- 
tended signification as applied to railroads. In addi- 
tion to the part denominated road-bed, the roadway 
includes whatever space‘of ground the company is al- 
lowed by law in which to construct its road-bed and 
lay its track. Such space is defined in subdivision 4 of 
the seventeenth section and the twentieth section of 
the act ‘to provide for the incorporation of railroad 
companies,’ etc., approved May 20, 161. St. 1861, p. 
607; San Francisco & N. P. R. Co. v. State Board, 60 
Cal. 12."". The argument in support of the proposition 
that these steamers—constituting, as they did, a nec- 
essary link in the line of the company’s railway, and 
upon which rails were actually laid forthe running of 
cars—were a part either of the road-bed or roadway 
of the railroad, is much more cogent than the argu- 
ment that the fences erected upon the line between a 
roadway and the lands of adjoining proprietors are a 
part of the roadway itself. It seems to the court that 
the fences in question are not within the meaning of 
the local law, a part of the roadway for purposes of 
taxation, but are “‘improvemenats’’ assessable by the 
local authorities of the proper county, and therefore 
were improperly included by the State board in its 
valuation of the property of the defendants. (2) The 
next inquiry that naturally arises is whether the dif- 
ferent kinds of property assessed by the State board 
are distinct and separable upon the face of the assess- 
ment, so that the company, being thereby informed of 
the amount of taxes levied upon each, could be held 
to have been in default in not tendering such sum, if 
any, as was legally due. Upon the ‘transcript before 
us, this question must be answered in the negative. 
No record of assessment, as made by the State board, 
was introduced at the trial, and presumably no such 
record existed. Nor is there any documentary evi- 
dence of such assessment, except the official commu- 
nication of the State board tothe local assessors 
called in the findings the assessment roll of the 
county. That roll shows only the’aggregate valuation 
of the company’s franchise, roadway, road-bed, rails, 
and rolling stock in the State; the length of the com- 
pany’s main track in the State; its length in the 
county; the assessed value per mile of the railway, a8 
fixed by the pro rata distribution per mile of the as- 
sessed value of its whole franchise, road way, road-bed, 
rails, and rolling stock in the State; and the appor- 
tionment of the property so assessed to the county. It 
appears, as already stated, from the evidence, that the 


fences were included in the valuation of the defend- 


ants’ property; but under what! head, whether of 
franchise, roadway, or road-bed, does not appear. Nor 
can it be ascertained, with reasonable certainty, either 
from the assessment roll or from other evidence, what 
was the aggregate valuation of the fences, or what 
part of such valuation was apportioned to the respec- 
tive counties through which the railroad was operated. 
If the presumption is that the State board included in 
its valuation only such property as it had jurisdiction 
under the State Constitution to assess, namely, such 





as could be rightfully classified under the heads of 
franchise, roadway, road-bed, rails, or rolling stock, 
that presumption was overthrown by proof that it did 
in fact include, under some one or more of these 
heads, the fences in question. It was then incumbent 
upon the plaintiff, by satisfactory evidence, to sepa- 
rate that which was illegal from that which was legal, 
assuming for the purposes of this case only, that the 
assessment was in all other respects legal, and thus 
impose upon the defendant the duty of tendering, or 
enable the court to render judgment forsuch amount, 
if any, as was justly due. But no such evidence was 
introduced. The finding that the fences were valued 
at $300 per mile is too vague and indefinite as a basis 
for estimating the aggregate valuation of the fences 
included in the assessment, or the amount thereof 
apportioned to the respective counties. Were the 
fences the property of adjacent proprietors? Were 
they assessed at that rate for every mile of the rail- 
road within the State? Were they erected on the 
line of the railroad in every county through which it 
was operated, or only in some of them? Wherever 
erected, were they assessed for each side of the rail- 
way, or only for one side? These questions, so im- 
portant in determining the extent to which the assess- 
ment included a valuation of the fences erected upon 
the line between the railroad and coterminous pro- 
prietors, find no solution in the record presented to 
thiscourt. Ifit be suggested, that under the circum- 
stances, the court might have assumed that the State 
board included the fences in their assessment at the 
rate of $300 per mile for every mile of the railroad 
within the State, counting one or both sides of the 
roadway, aud having thus eliminated from the assess- 
ment the aggregate so found, give judgment for 
such sum, if any, as upon that basis, would have been 
due upon the valuation of the franchise, road-bed, 
roadway, rails, and rolling stock of the defendant, the 
answer is that the plaintiff did not offer to take such 
a judgment; and the court could not have rendered 
one of that character without concluding the plaintiff 
hereafter, and upon a proper assessment, from claim- 
ing against the defendant taxes for the years in ques- 
tion upon such of its property as constituted its fran- 
chise, roadway, road-bed, rails, and rolling stock. The 
case, as presented to the court below, was therefore 
one in which the plaintiff sought judgment for an en- 
tire tax arising upon an assessment of different kinds 
of property as a unit; such assessment including 
property not legally assessable by the State board, and 
the part of the tax assessed against the latter property 
not being separable from the other part. Upon such 
an issue the law we think is forthe defendant. An 
assessment of that kind is invalid, and will not sup- 
port an action for the recovery of the entire tax so 
levied. Cooley Tax’n, 295, 296, and authorities there 
cited; Libby v. Burnham, 15 Mass. 147; State v. City 
of Plainfield, 388 N. J. Law, 94; Gamble v. Witty, 55 
Miss. 35; Stone v. Bean, 15 Gray, 45; Mosher v. Robie, 
2 Fairf. 137; Johnson v. Colburn, 36 Vt. 695; Wells v 
Burbank, 17 N. H. 412. May 10, 1886. Cownty of 
Santa Clara v. South. Pac. R. Co. ; People v. Cent. Pac. 
R. Co.; Same v. South. Pac. R. Co. Opinion by Har- 
lan, J. (6 Sup. Ct. Rep. 1182.] 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW — EMBEZZLEMENT — MUNICIPAL 
BoNDS.—Unissued bonds of a city, which are in the 
custody of the city comptroller, are the subject of em- 
bezzlement, although the city may not be liable upon 
them. In determining whether the conversion of ne- 
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gotiable bonds or promissory notes is a crime under 
the statute, we must look atthe reason for making 
such conversion a crime; and in determining that 
question, we must not only look at the evil effect upon 
the maker of the bonds and notes, but also the effect 
upon the person to whom they are sold and traasferred 
by the person unlawfully converting them. Both ef- 
fects are to be considered in determining the crimi- 
nality of the act. In that respect the unlawful con- 
version and sale of the negotiable bond, bill or note 
which has not been put in circulation by the maker, is 
(if it be admitted that the holder cannot recover against 
the maker on the bond or note so put in circulation) 
in its effects upon the public welfare the same as the 
forging of such bond or note, and putting the forged 
instrument in circulation. The supposed maker of 
the forged instrument cannot be compelled to pay it, 
but he is likely to be subjected to costs and expenses 
in establishing its forgery, while the person to whom 
it is transferred by the forger suffers the loss of his 
money paid for the forged paper. In a common-sense 
view of the case, which is generally, if not universally, 
a sound legal view of the case, the unlawful conver- 
sion and sale of a bond or note which the maker has 
never put in circulation is as much acrime against the 
community as the forgery of a bond or note, and the 
circulation of the forged instrument. Wis. Sup. Ct., 
May 15, 1886. State v. White. Opinion by Taylor, J. 
(28 N. W. Rep. 202.) 





MASTER AND SERVANT—RAILROADS—NEGLIGENCE 
OF CONSTRUCTION CONTRACTOR.—When a railroad cor- 
poration agrees with a contractor to build a portion of 
its railroad, the locomotives, cars, etc., used in such 
construction being run exclusively under the direction 
and control of the contractor until the road is com- 
pleted and turned over to the corporation, the rail- 
road company will not be liable for damages occa- 
sioned by the negligence of persons running such lo- 
comotives and cars. In Hughes v. Railway Co., 39 Ohio 
St. 461, the work of building the road was done by 
contractors, under a contract with the railroad com- 
pany, containing provisions substantially the same as 
those herein quoted from the contract between the 
defendant company and the contractor Fitzgerald. In 
the opinion the court say: ‘‘ The work of constructing 
a railroad is not a corporate work, unless it be done 
by a corporation through its agents and servants; and 
a person may contract with a railroad company to con- 
struct its road without becoming its agent or servant. 
This proposition therefore resolves itself into a single 
question: Maya railroad corporation, having power 
to contract as fully as a natural person in relation to 
its corporate business, enter into a contract with an- 
other person for the construction of its road, without 
retaining control over the mode and manner of doing 
the work? We can see no reason to doubt it. Of 
course any condition imposed upon the right to con- 
struct its road must be performed, and the company 
cannot shift its responsibility for the performance. 
But this is no new principle, nor one applicable to 
railroad corporations alone. Where a right is pos- 
sessed by a natural person, and aduty is attached to 
the exercise of the right, such duty must be per- 
formed. Such natural person cannot relieve himself 
from liability through the intervention of an inde- 
pendent contractor. On the other hand, where the 
law exempts a natural person, as employee, from lia- 
bility for the wrongful act of his contractor, it will 
also exempt a corporation, as employer, from liability 
for the wrongful act of its contractor.” To the same 
purport are the cases of Hunt v. Pennsylvania R. Co., 
51 Penn. St. 475, and McCafferty v. Spuyten Duyvil R. 
Co., 61 N. Y. 178. Neb. Sup. Ct., May 26, 1886. Hitte 





v. Republican Val. R. Co. Opinion by Cobb, J. [28 
N. W. Rep. 284.] 


INFANT SERVANT—DANGEROUS OCCUPATION~— 
DUTY OF MASTER AS TO CAUTION, ETC.—It is the duty 
of the master, employing in a dangerous occupation a 
servant, who from youth, inexperience, ignorance, or 
want of general knowledge, may fail to appreciate the 
danger, to first instruct the servant, and warn him, so 
that he may comprehend the danger, and do the work 
safely with proper care on his part, even though the 
servant consented to be employed in the dangerous 
situation. This rule does not in any manner conflict 
with the other well-established rule that the employee 
in any particular business assumes all the risks and 
hazards which are incident to such business, when the 
employee is of sufficient intelligence and knowledge to 
comprehend the dangers incident to his employment; 
and in the case of an adult person, in the absence of 
evidence showing the contrary, the presumption is 
that the employee has sufficieut intelligence to com- 
prehend the dangers incident to his employment, 
Coombs v. New Bedford Cordage Co., 102 Mass. 572; 
Sullivan v. India Manuf’g Co., 113 Mass. 396; Grizzle 
v. Frost, 8 Fost. & F. 622; Gilman v. Railroad Co., 19 
Allen, 433, 441, 442; Coal Co. v. Reid, 5 Macq. 266-295; 
Hill v. Gust, 55 Ind. 45; Railroad Co. v. Valirius, 56 
id. 511; Railroad Co. v. Fort, 17 Wall. 553; Thompson 
v. Railroad Co., 14 Fed. Rep. 564; Cook v. Railroad 
Co., 24 N. W. Rep. 311; Anderson v. Morrison, 2: 
Minn. 274; Strahlendorf v. Rosenthal, 30 Wis. 674. 
These cases and many others which might be cited 
fully establish the rule as above stated in regard to 
the employment of servants, who by reason of youth, 
inexperience or want of capacity are unable to com- 
prehend the dangers incident to a hazardous employ- 
ment. There are many reasons given by the courts 
for holding to the rule above stated, the most satis- 
factory of which are—First, that the master owes a 
duty toward an employee who is directed to performa 
hazardous and dangerous work, or to perform his work 
ina dangerous place, when the employee, for want of 
age, experience or general capacity, does not compre- 
hend the dangers, to point out to him the dangers in- 
cident to the employment, and thus enable him to 
comprehend and so avoid them, and that neglect to 
discharge such duty is gross negligence on the part of 
the employer; second, that such an employee does not 
assume the risk of the dangers incident to such haz- 
ardous employment, because he does not comprehend 
them, and the law will not therefore presume that he 
contracted to assume them. Wis. Sup. Ct., May 15, 
1886. Jones v. Florence Min. Co. Opinion by Taylor, 
J. [28 N. W. Rep. 207.] 


MUNICIPAL CORPORATION—NEGLIGENCE — INJURY 
FROM FALLING SHOW-BILL BOARD—CONTRIBUTORY 
NEGLIGENCE. — The plaintiff, passing along a city 
street,.was injured by a bill or show board, which hav- 
ing been placed on a lot adjoining the south side of the 
sidewalk, had been blown down by a strong wind, and 
fellupon him. ‘There was evidence tending to show 
that the officers of the city knew that the structure 
was not put up in a safe and proper manner, and that 
before its fallit wasin a condition to endanger per- 
sons passing on the sidewalk. (1) We think in this 
case that the city, especially under its power to pre- 
vent and remove nuisances, and to regulate all struc. 
tures projecting upon or over or adjoining the street 
or sidewalk, was bound to remove or protect the side- 
walk fromthe imperfectly constructed and insecure 
bill-board standing so near the sidewalk as to fall upon 
it. It was so close to or upon the edge of the sidewalk 
that it could not fallin that direction without falling 
upon it. Having failed to take the necessary steps to 
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remove the bill-board, or to protect the sidewalk 
therefrom, the city is liable for the damages caused 
by the falling of the board upon any person passing in 
front thereof along the sidewalk, if such person was 
injured without fault on his part. We do not think 
it is very material whether the bill-board was so close 
to and adjoining the sidewalk as to be dangerously 
contiguous thereto, or was actually supported by 
braces or uprights resting upon the south edge of the 
walk. The liability of the city would be the same in 
either case. Grove v. City of Ft. Wayne, 45 Ind. 429; 
8. C., 15 Am. Rep. 262; Parker v. Mayor, etc., of Ma- 
con, 39 Ga. 725; Duffy v. City of Dubuque, 18 N. W. 
Rep. 900; 2 Dill. Mun. Corp., §§ 789, 794, 795; Jones v. 
New Haven, 34 Conn. 1; Kiley v. City of Kansas, 69 
Mo. 102; 8. C., 33 Am. Rep. 491; Wood Nuis., § 744; 
Bassett v. City of St. Joseph, 53 Mo. 290; 8S. C., 14 Am. 
Rep. 446; Taylor v. Peckham,8 R. I. 349; S.C.,5 
Am. Rep. 578; Hixon v. Lowell, 13 Gray, 59; Jones v. 
Boston, 104 Mass. 75; S. C., 6 Am. Rep. 194. (2) As to 
the alleged negligence of plaintiff, we think the trial 
court should have committed the case to the decision 
of the jury. ‘‘The fact that a person attempts to 
travel on a street or sidewalk after,he has notice that 
it is unsafe and out of repair is not necessarily negli- 
gence.”’ Corlett v. City of Leavenworth, 27 Kan. 675. 
The mere fact that a person knows a sidewalk is de- 
fective will not prevent him from usingit; and ordi- 
narily aperson is not obliged to forsake the side- 
walk, and travel in the street, or take another 
way, because he has knowledge of its defects. 
“The reasonableness of his action depends upon 
the distance of the surrounding way and the urg- 
ency of his need, and all this presents a ques- 
tion of fact for the consideration and determination 
of the jury.’ Maultby v. City of Leavenworth, 28 
Kans. 745; Lyman v. Inhabitants of Hampshire Co. 
(Sup. Ct. Mass.), 3 N. E. Rep. 211; City of Emporia v. 
Schmidling, 33 Kans. 485. Of course a person having 
knowledge that a sidewalk is defective or somewhat 
dangerous must use ordinary care and prudence to 
avoid danger. Munger v. City of Marshalltown (Sup. 
Ct. Iowa), 13 N. W. Rep. 642; Corlett v. City of Leav- 
enworth, supra; Schaefler v. City of Sandusky, 33 Ohio 
St. 246; S. C., 31 Am. Rep. 533. If the jury, upon the 
evidence in the record, had madea finding or returned 
a verdict that the plaintiff was guilty of contributory 
negligence, the finding or verdict would not be dis- 
turbed by this court, because there is testimony in 
the record tending to show that the plaintiff did not 
exercise ordinary care and prudence to avoid the dan- 
ger. But the case stands ina different attitude before 
us from what it would occupy if the fury had passed 
upon the testimony. Then every conflict in the evi- 
dence, and all the inferences therefrom, would be re- 
solved in favor of the result below; now they are 
against it. Kans. Sup. Ct., May 7,1886. Langan v. 
City of Atchison. Opinion by Horton, J. [11 Pac. 
Rep. 38. } 


NEGLIGENCE—CONTRIBUTORY—TRANSGRESSING OR- 
DINANCE TO AVOID PERSONAL INJURY.—The plain- 
tiff, who was pushing a hand-cart across a city street, 
in order to avoid being run overby an approaching 
horse and wagon, endeavored to force his cart up over 
the curb on to the sidewalk; he failed to get it over 
the curb-stone, and was run down and injured by the 
horse and wagon. In an action brought by him tore- 
cover damages, the defendant offered to show the ex- 
istence ofa municipal ordinance, which prohibited 
the propelling, etc., of hand-carts upon the sidewalks. 
Held, incompetent. Penn. Sup. Ct., Feb. 1, 1886. Den- 
nison v. Miner. Opinion per Curiam. 


PARENT AND CHILD—ILLEGITIMATE CHILDREN— REC- 
OGNITION.—Where the father of illegitimate children 





maintained their mother and provided for the chil- 
dren, and afterward took the mother and children 
into his family, addressed the latter as his sons, and 
spoke of himself to them as their father, held, that the 
recognition of the children was notorious and general 
within the meaning of the Code, although the father 
sometimes denied that they were his children, and 
had stated that he was physically incapable of being a 
father. It is proven that Bowen sometimes denied 
that the plaintiffs were his children. In such denial 
he certainly did not recognize them. It is claimed 
therefore that his recognition was not general, but at 
most was limited and partial. But every thing is lim- 
ited and partial which is not universal, and “ general” 
is not equivalent to ‘‘ universal.” Webster says that 
the word ‘‘general’’ means ‘extensive, though not 
universal.” Wethink that the evidence shows clearly 
that Bowen's recognition of the plaintiffs was general. 
They were not only born during his intimacy with the 
mother, but be visited the mother immediately after 
her confinement with one of them, and manifested 
especial interest in the new-born child. He settled 
her bills, provided for the children, and afterward 
took the mother and children into his own family. He 
became deeply attached to the children, and in all his 
treatment of them he had precisely the bearing, as far 
as observable, of an affectionate father toward his 
children. He addressed each as ** My son,’’ and spoke 
of himself to them as ‘‘ Your papa.” We are aware, 
as is urged by defendants, that such words are some- 
times used as mere expressions of familiarity or affec- 
tion, and without intention of making any claim or 
recognition of paternity. But the case before us has 
this peculiarity: that the plaintiffs had no other os- 
tensible paternity, and Bowen well knew this, and 
knew that others knew it. It is incredible that any 
man would treat any other man’s illegitimate children 
as he treated the plaintiffs, nor can we account for a 
man’s treating his own illegitimate children in that 
way without an intention to recognize them as his 
children. Now his general bearing toward them be- 
ing such as involved a recognition, it follows that the 
recognition was general. Wethinktoo that the rec- 
ognition was notorious. It was open—not concealed, 
except upon exceptional occasions. It was not, to be 
sure, widely known. The family, we infer, lived 
rather obscurely. It does not appear to have been a 
subject of much general interest. But Bowen's sup- 
port of and care and affection for the plaintiffs, and 
general paternal bearing toward them, was observable 
by all, or nearly all, who came to the house. The no- 
toriety of the recognition appears to have been about 
as wide as circumstances admitted. Iowa Sup. Ct., 
April 21, 1886. Blair v. Howell. Opinion by Adams, 
J.; Beck and Reed, JJ., dissenting. [28 N. W. Rep. 
199.] 


STATUTE OF LIMITATIONS—ACKNOWLEDGMENT.—An 
acknowledgment of asignature to a note is not of itself 
an acknowledgment of the debt. The expression that 
it must be * fixed is not equivalent to ‘tit must be 
paid;’’ noris the expression “he and William would 
have to pay it "’ sufficient, as it involves another per- 
son, and may refer to a supposed liability, rather than 
a present intention to pay. Such expressions as these 
were held insufficient to toll the statute in Emerson v. 
Miller, 27 Penn. St. 278. ‘*The decisions of this court 
apply very strict rules to acknowledgments to take 
a case out of the statute of limitations, and very 
rightly so. We mean to adhere to them in letter and 
spirit.’”’ Johns v. Lantz, 63 Penn. St. 324. It is not 
essentially necessary that the promise be actual or ex- 
press, provided that the other necessary facts are 
shown. A clear, distinct and unequivocal acknowl- 
edgment of the debt is sufficient to take a case out of 
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the operation of the statute. It must be an admission 
consistent with a promise to pay. If so the law will 
imply the promise without its having been actually or 
expressly made. Palmer v. Gillespie, 95 Penn. St. 340. 
Tested by this rule, we find nothing in the deposition 
to toll the statute. Penn. Sup. Ct., May 17, 1886. 
Shaeffer v. Hoffman. Opinion by Paxson, J. [4 Atl. 
Rep. 39.] 


A. had loaned B. $2,000, which was used by 
the latter in the purchase of a piece of real estate. 
Afterward, and within six years of the suit, while ne- 
gotiating with a prospective purchaser of the real es- 
tate, B. said ‘‘ he wanted to sell the property; that A. 
had something like $2,000 in it; and that he wanted 
to sell it to pay him out of it.’”’ Held, that this was not 
such a distinct, positive and unambiguous recognition 
of the debt as to remove the bar of the statute of lim- 
itations. Penn. Sup. Ct., May 17, 1886. Gerhard v. 
Gerhard. Opinion per Curiam. [4 Atl. Rep. 55.] 





TENANT IN COMMON — ACCOUNTING —- RENTS AND 
PROFITS—REPAIRS.—On a billin equity for an account- 
ing brought by atenant in common against his co- 
tenant, who has been in possession and received the 
entire rents and profits, the defendant may be allowed 
the expense of necessary repairs that have materially 
increased the value and income of the common prop- 
erty, but not expenses of ifisurance, if it does not ap- 
pear that it was procured for the plaintiff or with his 
knowledge, or in his interest, or that he has received 
or claimed any benefit from it. If we are to consider 
it settled at common law that one tenant in common 
cannot recover of his co-tenant a contribution for nec- 
essary repairs, when there is no agreement, or request 
or notice to join in making them, or excuse for a no- 
tice not being given to join (Stevens v. Thompson, 17 
N. H. 103, 111; Wiggin v. Wiggin, 43 id. 561, 568), be- 
cause both parties till this is done are equally in fault, 
one having as much reason to complain as the other. 
Mumford v. Brown, 6 Cow, 475, 477; Kidder v. Rixford, 
16 Vt. 169, 172; 4 Kent, 8371; Doane v Badger, 12 Mass. 
65, 70; Calvert v. Aldrich, 99 id. 78. It does not fol- 
low that in this proceeding foran equitable accounting 
for the income, a part of which is produced by the re- 
pairs, the defendant may not be allowed for them. 
There is a wide difference between a right of action at 
common law to recover acontribution for repairs and 
a right to have them allowed out of the income, which 
exists in part through their having been made. Inthe 
first case the party makes them at his will, on the 
common property, without the consent or knowledge 
of his co.tenant, while in the last the co-tenant recog- 
n.zes the existence of the repairs, that they have ma- 
terially increased the income, but demands the in- 
crease, and refuses to allow for the repairs. The objec. 
tion that no privity, no joint’ knowledge, no authority 
existed is in equity and good conscience waived when 
the entire income is demanded. It is not unlike the 
ratification of the acts of an assumed agent; it relates 
back to the time of making the repairs, and makes the 
plaintiff a privy from the beginning. He cannot 
claim the repairs and the income and equitably 
ignore the expenses of making them. Moore v. Cable, 
1 Johns. Ch. 385; Jackson v. Loomis, 4 Cow. 168; 
Green v. Biddle, 8 Wheat. 1; Rathbun v. Colton, 15 
Pick. 472, 485. It seems however that courts of equity 
have not confined the doctrine of compensation for 
repairs and improvements to cases of agreement or 
joint purchases, but have extended it to other cases, 
where the party making the repairs and improvements 
has acted in good faith, innocently, and there has 
been a substantial benefit conferred on the owner, so 
that in equity and right he ought to pay for the same. 
2Story Eq., §§ 1236, 1237, 799 b; Coffin v. Heath, 6 





Mete. 76, 80; 2 Story Kq., § 799 b, note a. This is on 
the old established maxim in equity jurisprudence, 
that he who seeks equity must do equity. Haunan v. 
Osborn, 4 Paige, 336; Deck’s Appeal, 57 Penn. St. 468, 
472; Peyton v. Smith, 2 Dev. & Bat. Eq. 325, 349; Hib_ 
bert v. Cook, 1 Sim. & Stu. 552. N. H. Sup. Ct., March 
12, 1886. Pickering v. Pickering. Opinion by Bing- 
ham, J. 


TRADE-MARK—“ HunyaDI JANOS” WATER.—The 
owner of aspring of mineral water in Hungary en- 
tered into a contract with complainant giving him the 
exclusive right to export and sell the water under its 
name of ‘‘ Hunyadi Janos,” which he had adopted as 
a trade-mark, in Great Britain and America. De- 
fendant applied to the owner to purchase the bottled 
water, but was refused, and purchased it from those 
to whom it had been sold in Germany, and sold it in 
the United States in bottles with the same label as 
that used by complainant, except that defendant’s 
bottles, like all those sold by the owner, were stamped 
with the following words: ‘Caution. This bottle is 
not intended for export, and if exported for sale in 

* * * America * * * the public is cautioned 
against purchasing it,’’ while complainant’s bottles 
were stamped ‘Sole exporters.”” Held, that com- 
plainant was not entitled toan injunction to restrain 
defendant from selling the water. Upon first impres- 
sion it would seem that the defendant cannot be jus- 
tified in a course of conduct which is calculated, if not 
deliberately prompted, by the design to deprive the 
complainant of the benefit of its contract with Saxleh- 
ner, aud that there must be some principle of equity, 
which can be invoked to prevent him from doing that 
which Saxlehner himself would not be permitted to 
do. The interposition of a court of equity is fre- 
quently invoked, and always successfully, to restrain 
unlawful competition in trade. All practices between 
rivals in business whicu vend to engender unfair com- 
petition are odious, and will be suppressed by injunc- 
tion. Croft v. Day, 7 Beav. 84; Harper v. Pearson, 3 
L. T. (N. 8.) 547; Stevens v. Paine, 18 id. 600; Glenny 
v. Smith, 11 Jur. (N. S.) 694; Mack v. Petter, 41 L. J. 
Ch. 781; Burgess v. Burgess, 3 De Gex, M. & G. 896; 
Glen & H. Manuf’g Co. v. Hall, 61 N. Y. 226; Good- 
year Rubber Co. v. Goodyear’s Manuf’g Co., 21 Fed. 
Rep. 276; Genin v. Chadsey, 2 Brewst. 330; Avery v. 
Meikle, 17 West. Jur. 282; Bell v. Locke, 8 Paige, 75. 
But the adjudications which illustrate the principle 
rest upon the ground that a merchant or trader is en- 
titled to protection only against dishonest or perfidi- 
ous rivalry in his business. He will be protected 
against the fraudulent or deceitful simulations by a 
competitor of tokens which tend to confuse the iden- 
tity or business of the one with the other, and against 
the false representation of facts which tend to mislead 
the public and divert custom from the one to the 
other. Any thing short of this however is lawful 
competition. Accordingly the courts will not attempt 
to prevent the sending of circulars or advertisements 
by one to the customers of a competitor in business, 
although designed to alienate patronage, if they con- 
tain no deceitful or misleading statements. The law 
does not deal with motives which are not accompanied 
by a wrongful overtact. If the defendant is legally 
justified in buying where he can and selling as he 
chooses, it isnot material whether he is actuated by a 
desire to annoy the complainant or to promote his own 
pecuniary interests. U.S. Cir. Ct.,8. D. N. Y., March 
16, 1886. Appolinaris Co., Limited, v. Scherer. Opinion 
by Wallace, J. (27 Fed. Rep. 18.] 


—— ‘' CHATTERBOX "—PERIODICAL.— Whether the 
use which the defendants make of the name is calcu- 
lated to put their publications in the place which those 
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of the orators would otherwise take is principally a 
question of fact, and is the most important one open 
in this case. The publications of Johnston were com- 
‘posed of selections of stories, sketches and poems, 
with pictorial illustrations intended for, and interest- 
ing to, the young; printed with a head-line, ‘‘ Chatter- 
box,”’ on each page; bound in square form, in illumin- 
ated boards, with vignette slightly varytng in style 
from one number to another, and the name “ Chatter- 
box” prominently on the front, and with a plaincloth 
back. The selectious had been made with such care 
and skill, and the illustrations and style of binding 
made so attractive that they had acquired great popu- 
larity, and found large sales, as well in this country as 
elsewhere. Thesame method of selection and illus- 
tration, square form, style of binding, and of vignette, 
as well as name on the cover, have been taken by the 
defendants. The name is the only thing in question 
in this case, but the adoption of so many other fea- 
tures tends to show the intent with which the same is 
used. All these things together lead plainly to the 
conclusion that the name has been appropriated to 
gain an advantage from the reputation and popularity 
which Johnston’s work had acquired under it, and 
that this appropriation of it is calculated to make the 
works of the defendants pass for his to some extent. 
It is true that the name ‘Frank Leslie” is added, so 
that the titleis “Frank Leslie’s Chatterbox,’’ and the 
address of the publishing house is put on. This ap- 
pears to be done however for the purpose of adding 
the reputation of Frank Leslie’s and of that publishing 
house to that of the Chatterbox rather than for that of 
building up anew reputation under that name. If 
nothing had been wanted of the popularity which had 
been acquired under it, and which it stood for, it could 
have been left, and another name taken to build up. 
The defendants do not copy the orators’ publications, 
but imitate them, and apply the niame of the orators’ 
publications to their imitations. U. 8. Cir. Ct., Feb. 
1886. Estes v. Leslie. Opinion by Wallace, J. [27 
Fed. Rep. 22.] 


WILL—UNDUE INFLUENCE—SPIRITUALISM.-—W here 
a testator, otherwise of sound mind, married ., who 
was a spiritualistic medium, and there was evidence 
that she had great influence over him by pretending 
to be the medium of communication between the tes- 
tator and his first wife, held, that there was evidence 
in the case upon which the jury might reasonably in- 
fer that an alleged will of the testator, in favor of B., 
was procured to be made through the undue influence 
and fraud of B. Mass. Sup. Ct., March 31, 1886. Bay 
lies v. Spaulding. Opinion by Gurdner, J. [6 N. E. 
Rep. 62.} 


NEW BOOKS AND NEW EDITIONS. 


Wape's LAw or Notice. 


The second edition of this well-known treatise ap- 
pears after a lapse of eight years, in a very handsome 
dress from the publishing house of Callahan & Co., of 
Chicago. The work is not of scientific construction— 
the subject forbids that—but it is eminently practical 
and useful. Large additions have been made, includ- 
ing several new subjects, such as noticeas applicable 
to the liability of persons and corporations for torts, 
to the liability of warrantors of title, and judicial no- 
tice. The latter subiect is especially well treated, and 
we observe that the author lays it down asthe law 
that courts take judicial notice of the laws of nature, 
an assertion which the critics of our proposed New 
York Code would have no patience with, The work 








has 731 pages of text, 68 of cases cited, 70 of index. It 
is a decided improvement over the first edition, and 
the anthor, we believe, still has the whole field to 
himself. 


NEW YORK STATE BAR ASSOCIATION. 
Superintendent Andrews is preparing, and will soon 
have in readiness, handsomely furnished and conven- 
ient rooms in the Capitol, Albany, N. Y., for the use 
of the clerk of the New York State Bar Association. 
The leading journals and magazines of the day, 
stationery, etc., will be found there for the use of the 
officers and members of the association, and members 
of the bar generally, where they will always be made 
welcome. 
L. B. Proctor, 
Clerk. 
ALBANY, June 24, 1886. 


—_>—__—_—- 


COURT OF APPEALS DECISIONS. 
ae following decisions were handed down Tues- 
day, June 22, 1886. 


Judgment reversed, new trial granted, costs to abide 
event—Meyer Geismer, respondent, v. L.S. & M.S. R. 
Co., appellant. ——Order affirmed with costs—Wm. H. 
Crowell, respondent, v. Ephraim W. Smith, appellant. 
—Judgmeut affirmed with costs—Mayor, etc., of 
New York, respondents, v. Second Avenue R. Co., ap- 
pellant.— Judgment affirmed with costs—Edmund 
Coffin, Jr., appellant, v. John Scott and others, re- 
spondents.——Order affirmed—People ex rel. Robert 
Kopp, appellant, v. Stephen B. French and others, 
commissioners, etc., respondents. —A ppeal dismissed 
with costs—George W. Lord and others, respondents, 
v. Spencer D. Richardson and others, appellants. 
Appeal dismissed with costs—William E. James and 
others, respondents, v. Spencer D. Richardson and 
others, appellants.—— Order affirmed with costs— 
Henry Day, appellant, v. Abner Palmer & Co., re- 
spondents; Same v. Cornelia M. Palmer.—Appeals 
dismissed with costs—Anno H. Schloff and others, re- 
spondents, v. Moses G. Rosenberg and others, ap- 
pellants, and S. P. Dexter and others v. Same.——Ap- 
peal dismissed with costs—Wm. 8S. Gray, respondent, 
v. Wm. J. Pollock, appellant.——Order affirmed with 
costs—Theodore P. Gilman, receiver, etc., appellant, 
v. Joseph Byrnes, respondent.——Appeal dismissed 
with costs—In re Application of Francis S. Turner, an 
attorney.—Appeal dismissed with costs—Frank S.A. 
Thompson, executor, etc., respondent, v. Charles L. 
Schneider and others; Appeal of Isadore Straus.— 
Order of General Term reversed and judgment of 
Special Term affirmed with costs—People ex rel. Wm. 
R. Gilbert, respondent, v. Henry B. Laidlaw, New 
York County Treasurer.—Motion to advance cause 
granted—People ex rel. John Clark v. Matthew P. 
Breen.— Motion to prepare cause granted without 
costs—In re FE. M. Brayton Saw and File Co.——Mo- 
tion for reargument denied with costs— Mathilde 
Paulitsch v. N. Y. C. & H. R. R. Co.—Motion to dis- 
miss appeal granted with $10 costs of motion—John S. 
Stupps and another, respondents, v. Edward C. Rip- 
ley and others, appellants.——Motion to advance cause 
denied, and motion to dismiss appeal granted with $10 
costs of motion—George L. Kingsland and others v- 
John Chetwood.—Appeal dismissed—In re Appeal 
of Fred P. Burrall, State Reservation at Niagara. 
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Once in jeopardy. R Tere 
Polygamy; jurisdiction aka 495 





——; Act of March 22, 1882 ; cohabitation ; definition of 
the word under the statute; indictment ; omission 
of allegation that rads isa =< person ; Utah 
Crim. Procedure act . 7 

IN CIID ni. 0.500. c0nd.cdoeseneddeasnee .. 148 

Rape; what constitutes; instruction as to evidence. . 158 

—-—; evidence; necessity of corroboration of : 


cutrix. . . 37 
_ : juror; ‘opinion: . defendant ‘as ‘witness. danse screthie adi 391 
Sale of intoxicants to minors; ——- eapguneenenen . 336 
Cumulative sentences ...... ...  ....- . 
Verdict; correcting mistake. .. seen. ae 
Wife, when under control of husband..... ...... 336 
CUSTOM DUTIES. oa nanees i. ceponped dotted . 
Poapetebety IE 0 thst Sade jt bs ae. Sena 414 
DAMAGES. Conversion of timber 274 
Ejectment; mesne profit ; Code Civ. Proc., "gg ‘1496, 1531. “52 
Exemplary; when recoverable in tort...... ...-.++.+ 273 
False imprisonment ; charge to jury............ ...-.-. 233 
ae 259 
a of property caused. by back-water from dam be- - 
Mc cae shisha he! fas SUE EN 1h eRe UReRbnee” <q: enbe 
Measure; breach of contract ; penalty. cian weeds . 23 
—--; on failure of title to chattels sold. weyrvomer ee 364 
On injuction bond ; counsel fees. . ieee 163 
Profits; uncertainty of amount. —_........-.--.-..-.e- 166 


DEBTOR AND REDITOR. Gompesttion; eres 


faith ; taking secret advantage ‘ “il 
. *Renmentons ™ GROCIMRRD.....2 220 cee scccces 251 
Award of damages for closing road; ‘Nomaape al ‘Tl 


Construction; description; road-be sd... ad Snel = 
Delivery after death of grantor . 
Evidence to show a mortgage 436, 
Grant of land on which to build ‘dam; ‘when carries fee, 3B 
Religious corporation ; conveyance of land for purpose 


of erecting achurch only.........0 0 ..s.e00 eeceee sees 197 
Reserving right to use water. .............. 440 
Restriction of use; injunction. ........ ... ......-+.. 439 
IV See Marriage. 


R 
BOWER. See Marriage ; Partnership. 

RES Arrest under lawful process; compromise . 

a3) 


of doubtful claim..... 


EASEMENT. Use of stairway; hallin common. .. 1% 
TROT ME NT. Bsecu ll 





EJECT xecution of writs of Possession; 
CS cecnge -Sne > edbabeconetselises & sane dude 3 
ELECTIONS. Registry law SE ne Pee 452 
ae liability o eslectanen for erasing name 
of vot 


EMINENT DOMAIN. Use depres award of dam- 
sees; noise; smoke, etc.; | ation of rental 
Cie ctdddie sks MAS. vinerian din  SeNene snekheliaades 

OTT ARTE evidence 


‘OPE LE. N- "Real estate ; repairs of; trust. 391 
a, CM. be sadescpcesces, »»0e0dnbe 39 
ENCE. Admission of party; negotiation for 
pi. bth, ae 392 
Ancient deed ; when admissible where ‘execution not 


proved ; summons; service on non-resident; - 
sumption 





. B52 
Good character of plaintiff ; “action on a fire policy . . 178 
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EVID ENCE-—Continued. Page: 
Of plaintiff's bad reputation; etmieetites in action for 
malicious prosecution. ... 2 


Deposition of witness in extremis . Patent Sie 392 
Dying declarations....... Sec8b [bas dees SS SAME 
Of foreign statute. ........... 376 
a te admission and declarations of ‘vendor or after | 

°° 

eeee . iw 

Judie ial notice ; public survey. 373 


Legitimacy of c hild ; declar ations by mother that iti is 
| Serger ra re 

Letters ; when opposing party entitled to put them in 
evidence ; ; corporation ; letters of officersof; of 


attorney of; confidential a. . ers 257 
Note owned by IN ss cin cddee sess acme usa néecasdens 375 
Opinion; expert ah Saas SeeaeeRSAeEs ss Kode hepa bee 457 
Common IN «Combes Gham anes eee iene adn 440 
As to direction of fatal blow...... dre che 182 
Non-expert ; value of ring ; comparison, soa aekineede 243 
I Ss ba thes, 3) nodacee Leen wiitnesaeasess sepens 412 
Parol; collateral agreement.. 476 
To vary writing; —- note; ‘want of considera- 

tion; champerty as > é . 436 
Pedigree ; ancient deed.. eee ne 373 
Personal transaction. ksi raah sah a .123, § 263, 323, 376 
Preponderance in civil cases; embezzlement. . 393 


Action to recover penalty ; proof beyond a reasonable 


CGS. ¢ vesnerube dees trees cen Boer seeeees Sadeens 175 
Public records; sworn IR cob rxee. ws 0) wate snnce es ay ee 
Practice; direct answer Lat ais “Sands: Oe, “6a cee 
Reading book to jury peer es 823 
Negative ; negligence ; contributory. . 152236 “hae 


Weight of negative testimony.. 
EXECUTION. Mistake in levying; sheriff’s return. 135 

Setting aside sale for fraud and inadequacy of price.. 334 

Sale under; trover by purchaser of logs made from 


trees cnt on land. oar a Riad thee tla .. 278 
EXECUTOR AND ADMINISTRATOR. 
Acceptance of draft: when not binding onestate. .. 294 
Acceptance of confederate caiigeied ; estoppel of lega- 
tees... 52 
Bonds executed by one surety; agreement i as to execu- 
tion by other sureties ; estoppel aes - 196 
Commissions ; two capacities; , Oe err eee 286 
Creditors’ deferred claim; oral statements of executor 156 
Diligence; claim against himself in solvenc >. emai 376 
Improvidene e; removal. . ae, Suse 169 
Of married woman; funeral expenses . sins Kgiow.en: 


FIXTURES. Furnace and_pipes ; grantor and gran- 
499 


Mac , as between mortgagee of land and mort- 
gagee of machinery cates dite 
FORCIBLE ENTRY AND DETAINER. ‘Un- 
der tenant not made a party; occupancy of servant 
SP Pra i aay Mt 38 
FORMER AgouiTeAt “Pleas in a civil ac tion.. 233 
FORMER ADJUDICATION. Distinct and sepa- 
rate causes of action to recover for the same work.. 252 
See Insanity, 310. 
FRAUD AND FRAUDULENT COUVEY- 
ANCE. Bond; opinion as to law. -- 337, 353 
Confidential relations; couveyance to ‘adopted son ; 
mental capacity; burden of proof........ ..... 
Conveyance to defeat alimony ; eninge of proof; rem- 


edy; retroactive statute... ; << J 
Evidence; nonsuit ; ANNES. 2. oss codceserccn. 350 
Declarations of vendor after sale; res gest; conspi- 

racy to defraud 174 


Gift by creditorjto ¢ hildren of debtor after settlement. 373 

Intent to defraud ; acc ied a and agreeing to 
pay debts; good faith ..... 

Intent; knowledge of grantee: ‘mortgage to secure 
Sepa aie AE RIN Re Ni RUIN Con pcs 193 

Rescission and suit for eeeevercai epenpeeredte laches ; res 
adjudicata ...... 


g FT. Action to compel transfer of stock.... .... ... 440 
ARANTY. Execution without ne eer 
future advances... 
NE, . 8. nr cands _ geesecupoesensoscs 
GUARDIAN AND WARD. Sale under order of 
+ ey court; anoeens Soe eines eateneeuniennn 
aw ; deprivation of property............... .. 474 


HABEAS CORPUS. Petitioner held under State 
roc wi eee uit court; discretion.. 
HIGH W Dedication ; acce tance. by public ; evi- 
., : Ei amtent Penal Code, § 385 ..... 331 
— = private road; desc eription ; ‘ commissioners’ ° 


wor 


What ~ obstruction ” 
Owner of lot on city street not bound to trim trees 
planted on street by city..... ... 0.0.06 ccccses cocces 


, See Ways. 
HUSBAND AND WIFE. See Marriage. 


INFANCY. gy essaries ; horse; offerto return and 
demand of Papi ERE SA ARE Sig hi Phe 338 

INJUNCTI ® Against prosecution of suit in an- 
other wee rer ee ve SacbwGs oe 











| INJUNCTION--Continued. Page. 
Dedicated street ; not accepted; public hackmen not 

enjoined from using . Fat oe .. 157 

To prevent platform overlooking base ball ground . 423 

Remedies atlaw........ . .... ohne ae 

To restrain diversion of water without damage ioxces 

INNKEEPER. Who is guest. sae 


Loss of money deposited by party ‘hot ‘a guest; au- 
thority of clerk ; who is guest; gambler coming U to 
make deposit not... 

DI Rights of Cherokees under treaty . 

Criminal jurisdiction ; appropriation act of 1885 . 
SANI Adjudication of lunacy; conflicting 
judgment; payment by bank to committee . 

As a defense; test of ae knowledge of 
. ...... b,, Sear rere eee ey 151 

Distribution of estate; lease ; “committee not liable; 
lessor has no preference = 310 

Intoxication ; burden of proof; equ ity pleading; an- 
swer under oath; deed; consideration; bastard; 
undue influence 


INSOLVENCY. ~ Invalid discharge; _ subsequent 


payment by assignee eee cescccee € 


INSURANCE. Authority of agent. 7.20.2.) 1.22: 


Stipulation limiting agents’ powers; request as to 
corrections; ac —— in frau 14 
Notice of cancellation to agent; custom; proof ‘of 


loss; waiver Saceede'. dint. Si wtvsed sehen eaedeneaee 14 
Ac cident; driving for sport., 4 162 


"External, accidental and violent. means’ “* dis- 
ease’; insani “7 se leaceiash 

Alteration in policy by insurer at request ‘of holder... 295 

Assignment of policy; transfer as collateral. . - 48 


Cancellation for intemperance sin ihabinta chee sine = Seiwa imeaes 
Fire; severable Contract... .....cccc0.2 sccccces os. ceee 418 
COGENT CE QWINE 4 ook scksn Kedscnsicce 0 seccsessns 137 
GBpontameous Combustion... 22... .cccrcce-s: sscoes a0 499 
Waiver; principal and agent ......  «.... 2. eee eee 137 
Right of policy-holder to reinsuring company.......... 386 
Life policy; assignment; premiums,........... ....-.. 434 
“3 by father = son; assigument..... ...... ... 46 
; husband for wife; surrender by husband......... 387 
= taken upon life of a man by bis murderer... ..... 437 


——; paid-up policy; election.. 

——; wife beneficiary ; judgment. against’ ‘husband and 
wife ; creditor's bill to reach Serene 

——;invalid surrender; forfeiture for non- pay ment 


of premium ; waiver; fraud of insurer... ... 
Marine; abandonment of vessel; aaeemens by in- 
surer; evidence .. Pee: . 257 
——}; contract; subr ogation ‘of carrier. a sili sree os aaa 373 
——; injured by ‘‘asea”; valued ; policy............. 295 
Mutual ; changing beneficiary.......... ©... 2... ....-65 47 


Renewal 


INTERNAL REVENUE. Act, March 1, 1879, 


chap. 125, § 12; having cancelled stamp in possession: 
indictment. 
Action to recover illegal tax; presentation of claim ‘to 
commissioner of internal revenue. : 
Compensation of collectors ; Act of March i, "1879... 455 
Sale of tobacco by commission merchant ; tax for 
stamps before removal from w arehouse. 
Suit in rem; pleading under State statute; Revised 
ee | SR ret ere errr mere 


JUDGMENT. Pischarge in bankrputcy; omission “-, 


to plead that Gofense.. ........ co.cce cocccsccscce cess 
Res ad judicata. . 
——; perjury; affidavit; RMD <.x5 xisgckasuson uae 
Setting aside for fraed.. 


JUDICIAL SALE Lands sold not included in 


notice of sale ; —* tion of mistake; effect of or- 


der of confirmation ........... 0... .0000:. 
JURIS TION. ” imonms in dispute; ‘claims of 
GE «c=. kcaeisa, cesuees vesnse ob. @uqunass 
Federal question; record ; error to State court... ... 175 


Proceedings to identify coupons of Virginia bonds ; . 
Act of March 3, 1875 . . 438 
Supreme Court of the District of Columbia ; over 
judgments after term; Maryland authorities 
Waiver of want of; fraudulent rere con- 
sideration ; presumption... é éc-ebes 
See Appeals; Patents. 


JURY Disagreement; discharge;: prisoner not —_ 


Missonduct after sealed verdict . 


ee Trial, 173. 
JUSTICE OF THE PEAGE. Action against for 
failure to enter judgment.. .............2. see . 412 
LACHES. Remedies: accounting..... 496 
LANDLORD AND TENANT. Apartment house; 
sub-letting ; comsent........ . 2... ceececs +e 183 


Covenant to pay for im rovements erected on Jand ; 
covenant running with land; right of pened and 


assignee.... é 
Entry to make repairs ; H deduction of rent.. ee 
Negligence ; area... 10. see seee sees cae) sees eeee 198 
Parol assignment of lease; Statute of Frauds . .. 1% 
Reservation of clay; construction.. 104 


Summary proceeding ; judgment ; "estoppel; discrep- 
ancy between summons and copy ; waive oe 
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Surrender......... 
Repairs ; injury to goods RR cin: casicesey ve 278 
Use and Sc grantor remaining in possession. 331 

LAND GR Intersecting railroads; title to 

land at vaross eeleihhiathtk 2a 20s 1 ebip iam, os 

LIBEL AND SLANDER. Slander of business ; 
prevention of publication of directory............... 4 

Calling lawyer * a 3 | aS evidence of other 
I a i idwcu. oy ace . adnnedd cape caminell 

Charge of illegitimacy... ‘ éseunées 

In newspaper ; liability of vendor.. ... 

Privileged communication .......... i 

oa 3 interest. . 

_-3 candidate for judicial ‘preferment. . 

—— hewspaper publications concerning “candidates 
for office; malice ; damages . 








So oe ieee lsc, biceta gen mat Geebee 
LICENSE. For carriage ‘used ‘during ‘repairs on 
another 
LIEN. talking lumber and shingles ‘out of logs of 
anot ee 
LIQUORS Sale by married woman; bond ; power 
of city council as to approval oe + ea ae 


MALPRACTICE. Form of action cman ware si- 
cians; firm liable 58 
MANDAMUS. Disc retion of court ............. — 
Government officer and Secretary of State ...... ona Oe 


See Railroad. 
MARRIAGE. Action by wife against husband; 
statute of limitations.. ... 376 
aciee for maintenance ; service of process in another 
ae & bes néesnacenee Bay 
Conversion of money ; action by ‘wife against stranger 229 


Wife's action for enticing away husband...........235, 263 
Annulling for fraud ; pregnancy of wife. 157 
During pregnancy by another; father not liable for 

support of child.. 43 
Breach of promise ; ‘physic al incapac ity asa defense. 363 
Contract between husband and wife ‘ | 
Gift to wife of debtor; by execution c reditor.. 179 
Loan from wife to husband; choses in action ; reduc- 

ing to possession ; parent and child. 256 
Implied authority of husband as to control of house- 

hold goods in hands of carrier. ... 196 


Wife giving note for husband’s debt:  hona fide holder 251 
Wife separated from husband may eject intruder en- 


tering her house by husband’s authority. . 108 
Divorce for adultery; connivance. .. .. ........4... 370 
——; evidence necessary to establish adultery xine os 


in other States; jurisdiction... ...... .. ........ 

Dower in surplus after foreclosure : ‘attaching credi- 
RP ee ee Ferrer re 

Separate ‘estate of wife . 

Promise by widow to pay her void note made during 
marriage 35 


TER AND SERVANT. Damages; proxi-— 


mate and remote cause; sounding whistle... ...... 215 
Discharge during term ; remedy Sp Adths s weeaee 466 
— discharged for speculating in stocks. .. 208 


— suit by servant against master for debt arising out 
of independent transaction not a cause for atone 215 


——disobedience on one occasion... .. .. - 123, 143 
Independent contractor. ... - 270 
Employees of different masters ; “fellow servants ”... 132 
Fellow servant; supervisor ; burden of proof.. ence 438 


—— ; contractor and brakeman. ... 
; train dispatcher and brakeman; running train 


over track of another RIED 5kaah0. gon :ad.-sSnsnes 38 
Infant servant ;.dangerous occupation ; duty ‘of master 

SGM, DEBccccpe cess cee 06s ectecceccececces 517 
Negligence . nian 21 


——} concurrent-passenger ‘and driver of hired hack. 189 
—; of co-servant and master ..........0 . ..2.. cesses 296 
——; covered railw ay bridge; compan\ a ‘duty to em- 


_ Ployees : employee's duty to raped o - Cone. -. 259 

; low bridge... aackiekeh dak iiee condi ae 

——; defective machinery.. er ee a | 
——j; dynamite magazine.. ... ree 
—— ; safe appliances; usual risks... .. 198 


Contributory negligence ; dangerous occupation; pre- 
sumption of knowledge weak 
——; defective elevator; question for jury aku gebaichien il 





-- : defective bumpers. sake ak & Be Ulan hana 15 
——j; working with dangerous machine after com- 
plaint... 62 
nen unsafe ‘appliances... 2 
—— ; incompetent fellow-servants; "Presumption. -. 338 
——; choice of hazardous course . es » «ol an 
—_——; ow of co-servant; statute eo 
— ; railroads; neglizence of construction. contrac- " 
‘ 


Authority of railroad division superintendent to em- 
— <—eeen for passengers megeene howd Leweped 
acciden 

MECHANICS’ LIEN. Drain pipe.. 499 

Sub-contractor; sand and timber hauled to premises. 142 

MINING CLAIM. ~ epg of wonpegd in ams 
limit, how determined.. is aoe ns . 513 
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MORTGAGE. Assignment or discharge. uae 
Assumption 7 grantee subject to deed of trust ; 


mortgagee by accepting security not estopped from 

ras a 15 
When purchaser of equity, assumes; 3 subrogation. =e 499 
Description ; general words. .... - 438 
Evidence to show deed . 0 an 


Foreclosure; collateral agreement to delay’ foreclosure. 372 

—; right of government to + es Lenaenens of 
Limitation; laches.. .. ... sites 

Lease; redemption costs, on. -. 454 

—— ; second mortgage to secure bond: “deficiency aT 

Insurance policy as collateral; ayment of policy to 
one mortgagor; liability of oth ners... 

By wife of partner; consideration ; extending pay: 
ment of firm notes ; burden of proof. 

Second mortgage with knowledge of first ; ‘priority... 153 

Setting aside ; mental capavity to execute ; ; evidence. 236 

196 


Chattel; description of property ; ———— net 

-- : goods left in possession of mortgagor; raud ... 216 

-— ; equity of mortgagor ; attachment... ........0ce. 240 
ale of mortgagor’s interest n oexecution. 6 





MUNICIPAL BOND 
cers; ratification.. 
Pleading ; authority to issue ws ee 
Preferred creditors ; constitutional law ‘ienaidaecs ae 474 
For railroad companies; repeal of statute; mandamus 455 
Recitals; cahenele bona fide holders ... oon kee vi 
Town bonds ; ; refunding act ; chap. 74, Laws 1878. — 
Validity 455 
MUNICIPAL CORPORATIONS. 
tions fur public concerts; statute, 
Implied authority to hire pier; owner may maintain 
action for use of ..... . was 
Inherent powers ; purc hase of fire. engine. hatin Sage 
Expenditures ; judicial interference; compelling levy 
of tax to pay judgment : 
— of limits; new corporation. when liable for | 
>... Abend Sth cdaitiemahe <6. cena 
Imprisonment under void ordinance; action for a" 


S. De = ane de facto off a” 
4 


ae eee 5 
Officers ; liability for acts of; sewage commissioners... 27 
Tortious act,of tax collector; city not liable........... 36 
Prohibiting preaching on Boston common. 123 
“bye: stream converted into; liability for ‘damages 

Vone ee eee ieeceene eee ee | ee ecee 6 wae eee -. 355 
—} construction ; - liability ‘for damages mg — 

; liability for..... A eer 
Sidewalks ; ; snow and ice... “a hes 355 
Contributory negligence ; whati is notice to city. -. 393 
Injury caused by absence of sidewalk...... ° ...... 237 
Assessment for local improvement ; market space ... 3 


Power of city to codify ordinances ; ornamental en- 
trance to house; obstructing view.... .  ....... re 
Street improvements; abandonment ; right of hong 
owner to recover assessment paid....... --. 28 
Extension over .railroad tracks ; 
Permitting steam railway in street; liability to adja- 
cent lot owners 


Knowledge of defect 355 

Injury from falling show bill-board ; 3c ‘ontributory neg- 
SES ee ee rr oe 7 

Obstruction of street ; ; stepping rdw sean iannce . 42 


Taxation ; ultra vires. 


NAVY, DEPARTMENT. Coutsast by ; how exe- oo 


NEGLIGE ‘NCE. “Remote cause 5 defective road; 


runaway horses killed by cars........ .-..... -++ -«- 
Agister; infected pasture; Texan ‘cattle pike tahb-cee. oa ee 
Communication of fire.. 

Damages ; one of two causes; defendant responsible 


for one.. chen ben 27 
Duty of owner of machinery to stranger.. bcndednesedss=es 251 
Eaves-drip.... ...... as ineneaile 4,7 


Evidence; similar ac ts of carelessness ..... 
Excavation near highway; ow of ow ner rof prem- 


ises; who atrespasser. .. . 10 
Infants ....... Ceiba dsaece we” eaaiy omen +e eee 92 
Skid across sidewalk .. ..........-0. 0s ee eee 123 
Loss of clothes of tailors’ customer while trying on... 502 
Contributory; ; negative evidence................ ..ee6+. é 
—-; action for death .... nts Sheena cae aie = 


—; defective highway...... 
—;communication of fire; leaving RSET on 

and near raiJroad ..... ... 458, 478 

—+ oll-weil oceee ee 


; riding in baggage car to smoke _. 483 
—}; transgressing ordinance to avoid personal injury. 518 
Injury to volunteer signaling railroad train; a 
tory negligence. .. ; wy 
Release of claim: failure to ‘read: ‘estoppel. oe 78 
ENT. Action by ac- 
commodation indorser; evidence; personal transac- 
tion. 5 
Action against ‘acceptor; ac ‘ceptance induced by fraud 


a ccahos sh. som. 0ek. ROO Ms encenenes 114 
Action for interest without demand... ahce gua 4.-.apave ae 
Agency; undisclosed principal.. ........ .......... ++ 417 
Alteration; adding witness...... ... SV eanecbaaisboanmaan abe 499 
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yi ,,Certainty; all to become due on failure to play a part. 175 | PUBLIC LANDS. Jurisdictlon of State Court; final 
158 "Conditional promise to accept and pay. . 252 decision of secretary of interior; when State court 
Demand note; statute of limitations; laches” of; TAG TRIB cc aces osha badce dese sedsenes ve 
i. holder; discharge of indorser........ .....  .... +. 46 
15 a§——: Teasonable time .. .......  .--..-- .seeeeees 474 | RAILROAD. Agent; station; power of to bind com- 
199 Foreign bill of exc hanges “maturity ‘of acceptance; pany 
~ days of grace... ... slonienk a duas Wee Sam Sud 5 Bonds; to State; "sale. of railroad to take up; ‘failure to 
<8 Forgery; promise to pay euceeda:’ ve pay purchase-money; “—— in hands of purchaser 
372 Fraud in procuring; rescission.. ... nite of roads .. 
Hpnieaupication of accommodation paper; appeal; changing grade ‘of ‘highway . 
75 - error at trial; issue not submitted to jury. 372 Charter; “from” one town “to” another...... -- .... 
oe : © Note payable in mere handise; non- presentment ae 339 Citizenship of company running into several States; 
34 Notice of protest ; deposit in letter box .. . os oso Oe equitable jurisdiction; lease, a to facgpengen 
‘Waiver of; protest; 0 REE 57 remedy when void.... ... ........ . 515 
38 isavings- -bank pass-book; payment to stranger; order; Commutation ticket; mandamus.............0 ....4s5- 248 
12 ee Gate aadten 95 Crossing tracks of other companies; damages..... oes ae 
53 NO ARY PUBLIC. ’ Liability for negligence in Contract to erect depot; validity ... . .......... 22... 394 
38 certifying to grantors’ identity; proximate cause.... 257 Foreign company leasing road - another rpeciaps a 
4 NUISANCE. Coal hole in sidewalk; stone broken and privileges; State laws.. a . 1% 
16 by third person . eB 5 Duty OO OLR ar a 3i7 
40 Unsafe fence erected by Be wag —; injury to animals; contributory negligence; owner 
46 i See Trespass, 459. abandoning animals; drunkenness .... ............6+ 
ree are wong oe us one 
. , and grants; for eiture; ‘reverter to 
a OFFICE . AND OFFICER. Intruder; measure of on Power of State to regulate rates; charter; obligation 
74 Sal ". so eeterse, 26 seeesaee 435 of conned: inter-state commerce; State law when 
5 Serv os for less than salary; account stated; estoppel. 331 en —— —_ here asenmenes hadincans 175 
i a eer 
55 PARDON. Claims of persons engaged in rebellion. 474 Negligence; accumulation of combustible material on 
Unconditional pardon; does not relieve defendant GEROK 00s. noe ene voor sees, ores seesees. sea ceesenes s 
33 from payment of fine, Cte .. ....... cccccc. concseee 157 ey. withdrawing flagman at highway crossing........ 377 
PAREN AND CHILD. Claims for “support; ; horse-car crossing railroad track; degree Of care. 331 
35 SUMMIOMOE... ns. ccs ” 478 ——} liabilities for injuries on station grounds...... - 478 
10 Illegitimate children; recognition............. ....... 518. | 773 ; signals; bells frightening horses............. veee 198 
Assisting father to carry on suit. ...... 0... ... 6. 256 ——; in street; steam motors... .. .. ........ 4 
“4 PARTITION. Description of premises ; ; monuments; — negligence; driver's attention distracted from 
estoppel; justice’s judgment...... 135 in making change... 
34 Referees fees..... ..... 412 ——; trespassing ¢ attie; no obligation to,slow up train. 303 
PARTNERSHIP. Doing business in name of per- Contributory; waiting in car; jumping off... ........ 223 
6 son not interested ; renting part of store. .. 3 ———- negligence at same point... 
Yn Dower in partnership bends; priority of partnership See Carrier; Negligence; Master and Servant. 
+ debts ; accounting : limitation of action .. . 475 | RECEIVER. Action in Circuit Court on judgment 
3 Power to sell all firm property..... 78 obtained in State court.......... 2... cee cess eeeees 
Promissory note by partner, but not in firm business., 339 | Commissionsin foreclosure against WY me Code 
5 Property applied to partnership debts; interest of Civ. Proc., 3320 ; Laws 1883, chap. 378, § 2.... ....... 
; -, pagtnere therein ; Statute of Frauds ; estoppel. ... 278 REC Se oi county cers oft — to use special, 
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; tion of assets; property attached ; assignee 7 set REMOVAL OF CAUSES. Colorable assignment. 456 
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= Rights inter se; advances; claims against United Condemning land for railroad purposes ; State statute. 30 
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